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?’R::rACE TO THE EDURTH EDITIDN. 


In bnnEin!: out the Eonrth Edition of this digest 
I beg to •oont'ev mx heari-rell thunks to the Membors 
-of the Bench, the Bet and the Eiecntive BepaTtmonts 
whose patronage has ever encouraged me in compiling 
the eucceesire Editions of the bonk within such a 
ihort period. 

Tbif time also the boot has ^.6011 thoTonpbly 
Tovifred and materiallj improTeS tud enlarpea lir 
about 400 pages of solid matter, and rarions new* AMs 
and topics and up-to-date matter bare been inefirpora- 
ted making the boot much more useful and exbau«tive 
while its price has not at all been increased. 

The cases that were reported during the period 
the book was being printed, have been inserted in 
the Supplement, and the case-laws reported .up-to 
the time of publication have been carefully collected. 

I ; . 1 ? / -j. ' 

. AUTHOR. 
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THE 

UP-TO-DATE 

CRIMINAL REFERENCE. 


Abandanment ol children, aio I. P, C. s. 317, 


ABATCMCNT. 

crloiinel proccedinga once legally inttituted, whether upoi 

a complaint or otherwise, do not terminate or abate merelr 1% 
reason of the death of the complaint or the oerson Injured 
3 Lahore 37 

— ~a crlmiaal prosecution under s. 323 I. P. C. does not abati 
b7 reason of the death of tho person Injured. 44 Jlf, 417. 23 A L. J 
520 : 81 Ind. 0. 719 : 35 Cf. L. J. 1007. 

-—a criminal prosecution cannot abate merely on account o 
the death of the injured party. 8. 89 of tho Probate and Adminls 
tration Act has no application to a criminal preseoutioo. Wberi 
the comptainaot of an offence under a. 493 I. P. C died befori 
judgment the prosecution did not abate and tho accused mlgh 
nerertheless be convicted. 24 Cr. L. J. 29. 

-a son cannot be mado party in place of bU deceased father 

21 C. 404, 

the words “may cause” in s. 145 show that the M. is nc 

hound to continue the proceeding on the death of a party. 4 L. W 
57 : 17 Cr, L. J. 138. 


B 564 ' 

— -the representatives of the deceased appellant has tbeii 
remedy by application to tbe Oovf rnment In Couacll. Rat. Un Cr. 707 
— -Id the case of a non-cognlzablo offence lostltated upoc 
complaint, the axiom of "actio personalis monfur cum persona" Ir 
civil law confined to torts does not apply and tbe trying M. hai 
discretion in proper cases to allow the complaint to continue bj 
a proper and lit complainant. 93 I. C. 691 : 28 Bom. L. R. 288 : 2: 
Cr. L.J. 491:1926 Bom. 178. 

ABKARI ACT (Bombay Act V of 1878) 

——the Civil Station at Wadhwan is not part of 
A person carrying bhang from Wadfawan Civil Station 


jiBSARI i'-*' 


K-iiii m under B 41(>) Kumliay AtilcRrl Act. 

M <Jru/ Irito the Presidency of ONj. 

L Aa; j' ^ ‘ ^ ® ** ^ 

n .^. “c> UM'd consigned certain RaU**^ 

‘ T, ,' f !‘' ^ !*=*'»*>' »hc Umreth stations of » ^ gocd« 

/. n ' '' ' ‘■'"'‘1 t" Nandlad inltajplpla State, ana 

,'i 1 .' / a Hallway Company an 

iiiMi...i '' ‘*^'‘'*>r vtlMtli was a proscribed 

?, '^“Jti'ula Kt.»to Uailwny. held that the tbe 

-1* //it 'i wA Krsonally did witt'O 

„ i.,,,iii prescribed area or transport tn^^jg . j7 

* " I 1< ^ Y J* \* , * [ *V'*|** ****^*" ^^** ^^*^* j 

<*) II r /W Tm, •• found to have been secretly j^^jjacea 

•"•''‘ii'i.i .1).',^. '*iV"“.“.'' dealt with »o“®, of I®' 

.ui'-ii'iii I,,., ^*"«*“tr“te ahould pass a fi„e fa*'s 1° 

•I. ; M„ ,.,1 ''**'*‘' whoro a mere sentence otO g^jj,, 

' •?*h‘\-‘‘"«ndl'08S08Bl^^^ 12 I.C.980 :I» 

j tb® 

iiui^w'u i’!/i'* f‘>r munufacturlDg differ*®^ 

; V i,‘ .. 'llBtliipi acts punishable t ill 

'■ •MS:l!>2»nom.lU:"-9 0r-L.^„,dn 
•’sllgailng an ofTenco P’*®* »?. porr*'* 
•I interoUlng under b.^41 *.“^5 gtstlo® 
* ^ " frLslon I?®1® 


luh { 


by^an Iccuseu to ’V ' 

L. B. lW0 5 28Cr. L. J. m 

a sentence of fine is not the 


•‘l-m nil onieer In ebarge of a P®'* jpade 
' of tho Kvl. Act and a confess'*”' 
F.B.- ‘M«. 51 , 1 . 78 . 1927 Bom. * • 

persou la wKu»i'-i'v.i ......v. \>r \u/ •^rooriato sentence . g^r. 

1926 Sind. 178 ; 27 0. L. J. 588 ; 92 1. C. 588 •• elpn m 

condition In the license that the licensee should nob sell 

spirit in full corked and capsuled bottles is not broken by the fact 
that be keeps spirit in other bottles 1927 Bom. 518 : 29 Bom. L. B. 
1012 : 103 I. 0. »34 : 28 C. L. J 754. 


ABKARI ACT (Madras Act I of 1886). 

. .—where the seals put on e cask containing arrack are not 
tampered with, and the weakness in the strength of the liquor is 
such os could be due to exposure owing to natural cause or cons- 
tant sales, a conrlction for possession of arrack below the normal 
strength is unsustainable. 30 I. C. 158 : 16 Cr. L. J, 606. 

the possession of liquor which is made punishable under s. 

55. cl. (a la actual possession and not mere constructive posses- 
sion. Where the first accused kept some contraband liquor in a 
cattle-shed bcionging to the accused 2 and 3, the latter are not 
guilty of possessing liquor without license. 45 M. 842 : 31 M. L. T. 
310 : 43 M. L. J. 553 : 1922 M. W. N, 570. 


ACCUSED. 


Abkari Act— contd. 

uadcr s 56 (b) ao offence is committed the moment a person 

sells arrack below tbc streagtb specified, in the permit, no matter 
what the cause of the variation mar he 31 I. C. 656 : 15 Cr. L. 
J. soo. 

Ss 56 and 64 must be read together and not only the 

licensee but the actual offender is liable to prosecution for an 
offence under s. 56, 39 M. 895 . 34 I. C. 130 : 17 Cr. L. J. 2. 

under the 3fadras Abkari Act an accused person has a 

right to be tried under a special procedure. 72 I. C 175 : 44 M. L. 
J 231 

Abduction, see J. P. C. Sa.SC4-SC9. 

Abetment and abettor, see 1. P. C. Ss. Si, SS and Ss. 109- JIT. 

Abortion see I. P, C. Ss. S1S-S14. 

Absconding, sec I P. C. Ss. ITS and Cr. P. C. Ss. S7 88. 

ACCESSORY. 

no one is liable under the Indian Law for being an accessory 

after the fact. 2 C W N. 81. 

' —a person whose tonge is used for the purpose of abducting a 
girl is not an accessory after fact unless bo conspired with or abetted 
the commision of the offence. 1930 Lab 163 : 1930 Cr. 0. 171. 

it is settled law that a principal cannot be convicted as 
an neeessory after the fact. 23 C L. J. 333. 

——It IS unsatisfactory to have an alternative Indictment, 
one court charging the accused as principal and the other as 
accessory after the fact. 23 C. L. J. 333, 22 C. 638 A>f. 

See other cases under s. SOI /. P. C. 

Aeeompllee, see Cr. P. C. Ss. SST'S39 iindEv. Act. 1S3. 

Account book, sen Eft. Act 8. .94. 

ACCIDENT. 

if the accused puts forward a substantive defence of accident 

within the purview of S. 80 1. P. C., be must prove it. 19 C. W. N. 1043 

shooting accident is protected by s. 80 I. P. C. 3 Bom. 

L. R. 678. 

. ACCUSED, 

Sub.headlns* of notes. 

(1) Who is accused. 

(2) Rights and liabilities of aeeusod. 

(3) Statements el accused and co-accused 

(4) Identification cl accused. 

(i) Who is accused 7 

— - -- -■ 'lagistrate exercises 

, L. B. R. 60. 

■ ■ I Cr. P. C. is not ao 

- ■ 27C. 662 ; 6C. W. 

• 3. 21 A- 107 24 A. 



ACCUSED, 


Who Ib secusod “i — contd. 

aa accused 13 a person charged with an infringement of the 

law for which be 13 liable to be punished. 41 C, L. J. 357, 41 O. 


parties to a proceeding under Chapter VII of the Cr. P. 

C. are not accused. 50 C. 558 t 35 C L. J 75. tiiscussed in 4 I 
L J 347 and in 41 C. L. J. 479 F- B. 

the word “accused” is to be read in both its wider and 

narrower senses according to the contents of the Tarious sections 
and it has been u-sed in s. 360 Cr. P C. m wider sense, 41 C, L. J. 
479 F, B.ner Makcrji and Charketvarly J . la its wider sense it 
would include not merely persons accused of offences but also 
persons against whom proceedings are instituted under the Cr. P. C. 
(per Mukherjt if ) SO 0. 958 : 39 C. L. J. 75 dissented from. 

proceedings under 8 489iscivil proceeding and the person 

proceeded against is not an accused. 16 C. 731 * 

——accused means a person under trial so a person called upon 
to show cause under e. l33 is not an accused, 2 C. L. J. 145. 

—an informer is not an accused person. 1887 P. R. 38, 


(2J Rights and liabilities et aeeuted. 

— —It is not illegal to examine witness in the absence of the 
accused. 5 C. W. H 110. 

—an accused Is not liable to account for bis whereabouts at 
or about the time of commission of the offence unless there is 
sufRcient pnma facie evidence to convict him of the offence. 10 
C. 970, 17 W. R. Cr, 47. 

every opportunity .should be given to the accused and his 

friends to defend the case. 1 Bom L. B 856. 

an accused is entitfed to put forward any defence open to 

him. technical or otherwise and to have the Court's iude^ment on it 
ISC.W.N. 498, 

an aMused has the right to defend himaeif by pleader or 

mukhtar. 2 W, R. 50, P, R. 3l of 1870, and to give vakalatoamas 
to whomsoever he pleases. I B. H. C. 16, and to cousult the pleader 
out of the bearing of Police Officers 8 B H. C. Cr. 126. 

s. 432 Cr. P. C. entitles an accused to authorise any nerson 

to be bis agent. Bat. Uo. Cr. L ^ 

the accused is entitled to have conveyed to him by the 

process, the acts for which he would have to answer 24 W R 
c\o^* L 'll nature of the "procced'ing 

. , accused Is not hound to produce evidence and nn 

U U?7"i77 ^4 »ln5f liJm list. Us. Cr. .TJ, I Paoi. 

wdnlTTfor the°rr-il ^‘Jo^ed to cross-exaoiwe the 

* the co-ahco-ied making statements against him. 2l C. 401. 



ACCOSED. 


Rights and liabilities of accused — conid. 

an accused is entitled to have bis witness summoned and 

examined even if the^ were named as implicated in the offence with 
which he is charged 15 W. K. 7 : 6 B. L R. Ap. 65. 

an accused is entitled to call for and inspect records made 

under s. IGI Cr. P. C. and to cross. examine witnesses thereon. 16 C. 
610 20 M. 189 7 U. L. J. 167 P. B., 19 A. 390 : 17 A. W. N. 174 

P B., 9C. P L R. 33. U. B. R. (1897-1901). 29, and to the inspec- 
tion of books the subject of charge. 10 C. L. R. 54. 

an accused is entitled to have copies of all documents for 

which be asks. 6 B. L. R. Ap. 59: 14 W R, 77. 

it IS improper to attempt to make an accused person, before 

any evidence la recorded, confess his guilt and admit facts that may 
go to incriminate him. 2 C. W. N. 702. 

—It IS unfair to put the accused to severe cross-examinations. 

5 C P 9. 10 C. 140 13 C. L R. 358. 

the court cannot crosa-examina the accused or ask him 

<1 • ‘ ’ ' ... .... 

2 

i] 

B 

O. C. 204. 

—>—80 accused eanhot be examined as a witness. IB. 610, IS 
P B. 1902, 3 Punj. L. R.387. 33 C. 1353 ? 10 C. W. N. 962, 25 M. 61. 
25 6. 422. 10 B. 190. 52 P. L. R. 1002, 100 P. L. R. 1902, 23 fi. 213, 
10 II. L. J. 147, 14 B. 331, 3 B.L.B.437, 15 C. P. 211, but ’a person 
whose prosecution baa been withdrawn under 8.494 Cr. P. C. can 
be examined as a witness in the case. 2 Bom. L. R. 1095 : 25 
B. 422. 

where the accused was questioned before all the witnesses 

for the prosecution had been examined, cross-examined and re. 
examined, the conviction was set aside and the case remanded for 
trial 27 C. W, N. 28. 13 A. 345. 

s. 342 Cr. F. C. only empowers the court to examine the 

accused to explain the evidence already recorded. 5 C. W. N. 864, 
7 C. W. N. 345, 8 C. W. N. 218. 10 C. 140, 

B, 342 Cr. P. 0. requires that the Magistrate shall question 

the accused generally on the ease after the witness for the prosecu- 
tion has been examined, cross-examined and re. examined if necessary: 
the provision is mandatory. 27 C. W, N. 99, 25C. W. N. 609. 15 C. 
tv. N. 609. 15 C. W. N. 64 (note). 

— under s. 342 Cr. P. C. a Magistrate is bound in a summons 
case to examine the accused before conTicting him. 45 B. 672, so 
also in a warrant case, 41 C. 743 

— ~it is incumbent on the Magistrate to examine the accused to 
give him an opportunity for explaining away the evidence against 
him. 10 Bom I.. R. 20l; 7C. L. J. 194, 1 C. L. R. 436. 10 C. 140, 

6 G 190, 279. 5 A. 253. 1 Bom. L. R. 455, 17 0. 930. 30 B. 421. 11 Bom. 
L R.177. 



ACCUSED. 


Rights and liabilities of accused— rontd 

auestions must he strictly limited to the purposes described 

in s 342 Cr. P. C 14 A. 242. 13 A 345, 5 C. W. N. 864. 7 C. W. N. 345. 
19 A. 502, 27 M. 257, contra. 23 C. 502. ^ . 

it is not sufficient compliance with s- 342 Cr. P. C to put 

general questions like “Have you anything more to say” or “you have 
heard the evidence, what have you to aay " 20 Cr. L- 3. 12. 


Sfe other ruUngs under s. S4S Cr P. C. 

the examination of the accnsed should be taken down in the 

language in which it is delivered and as far as possible, in the words 
used by him. 24 W R 54, 21 C 642, and the Magistrate shall certify 
that his examination contains a full account of the statement made 
by the accnsed. 4 Bom. L. R. 461. 

‘ , ‘ cuscd is not an error of form, it is 

be conviction is liabie to be set 
L. B 201, 9 Bom. L R 356. 

• iccused and every answer given 

L.R.461. 

— when an accused person, asked under s. 342 Cr, P. C., makes 
a statement of innocence but In reply to the charge framed he pleads 
guilty, the Magistrate ought to record the subsequent statement in 
the form of questions and answers in the exact words used by the 
aooused, 5 Bom L. R. 999 

—>an accused hae the right to ask the Sessions Judge trying 
him to hare the evidence taken on a point which be thinks made in 
hie favour. 13 W. R 60. 8 B. L. B. 422 F. B.. 17 W. R. Cr 39 contra, 
2 C. 405 

——every facility should be given to the prisoner to enable him 
to prepare bis petition of appeal 13 W. R. 69, 

when the accused Is not defended the Magistrate is to cross- 

examine the Witness, 7 A. 160 

— ^ao accused person cannot contest the propriety of a convic- 
tion by an affidavit contalaing matteis not upon the record 19C0 


A. vy. n. {>_ 

it is not illegal for a Magistrate to commit an accused to 
Sessions without examining him or his witness. 2 \V. R. 51/. 


(3) Statements ef accused and Co-accused. 


—no oath can be administered to an accused and therefore- 
ho cannot be examined ss witness 45 Q, 720. 2 A. 260 10 B. 190. hut 

msed can be 

• 426, 23 B. 


to be oorro- 
' other than 


Ml'.. Id.nlSJ',”.""- *" “S' proo„Hn( 

I. D A- B- B- 


ACQUITTAL. 


Statements of accused and Co*aceesed— con((f. 

statement of accused Illegally pardoned is not admissible. 

23 B. 213, 2 A 260. 16 B 661. 23 B. 213. 10 C. W. N. 962 ; 33 C. 
1353. 5 A. L. J. 691. 25 B 61.52P. L R. 1902. 12 P. R 1902, 16 C. 
P L R. 112. 100 P. L. R. 1902, A. W N. (1908) 259 : 5 A. L. J. 691 
L B R (1872-18921 246. 

when the accused's own statement is to bo relied upon it 

must be taken as a whole and nothing can be read Into it which is 
not found within the four walls of thestatement. 16 C. W. N. 1055. 

admission of the husband in presence of several witnesses 

that he kicked his wife and she died after receiving that kick was 
held to be direct evidence against him. 8 W, R. 29. 

evidence of the co-accused who has been charged but not. 

arrested is admissible for tbe defence. 10 C. L. R. 553, 16 B. (161, 
33 C 1353 lOC.W. N. 962 : 4 C.L.J. 145. loop. L. R, 1902, 12 P. 
R 1902, 4 N L. R. 81 

a co-accused against whom a criminal case has been -with- 
drawn maj become a campetent witness, but for the purpose of 
cross-examination and if necessary for contradiction the prior 
statement of tbe witness should be made accessible to the accused 
18 C. W. N. 1213 

(A) Identltieatien of accused. " 

•^the witness should be called on to Identify each Individual 
. *».. :j. I.A *-i- —corded 

. . fl86fi. 

• ir tbe 

• there 

■ ■ time 


ACQUITTAL. 

_ 1. , . . I * „ithin8.403 

Cr. P. proceeding on a 

fresh; 17 A. L J. 867. 

16 C. ■ ter discharge very 

strong grounds (i. c. discovery of new facts. &c.) are to be- shown 
for second complaint. 18 Cr. L. J. 329 (U.) 

^—withdrawal of charge sects Is no bar to fresh proceedings 
on fresh charge-sheets, 36 M. 315. 

Where there is nothing in tbe record to show that any trial 

was commenced on the first complaint. 8 . 403 does not bar the trial 
of second complaint. 40 SI. 977 (Note). But the withdrawal of a 
summons case by the complainant. (Ratanlal 519 : 1914 P. R. 19), or 
tbe withdrawal of tbe Public Proseentor under s. 494 (b), (12 SI. 35, 
9 N. L. B. 26. 40 3f. 976), has tbe effect of acquittal, 

-——where the jury is discharged under o. 305 the accused may 
be retried under s. 308 Cr. P. O., 41 0. 1072. - 



acquittal. 


Acquittal— confd. 

where some are sent up and acquitted, the District Magis* 

trate can order those not ^“°”Sh 

. C. is not legal if the 

stake. 24 C. L.J. 444. 


no adverse inference is to be drawn against accused persons 

after their acquittal, 16 C. W. N. 69. 8 A. L. J. 1128, 17 C. 

‘>38- 16 0. L.J. 467, 37 B. 658, nor when the criminal proceeding 
terminates in compromise. 17 C. W. N. 238 J 16 C. L. J, 467. 

• I, » ---» »... conviction 


subsequent 
37 C. 604, 


.^_but where the accused were convicted under s. 297 I. P. C. 
for entering a Mahamedan graveyard and cutting a tree there and 
were acquitted in appeal, they cannot be again prosecuted for theft 
on the same facta. 96 1. C. 875 : 27 Or. L J 1019 ; 1926 Lab. 639, (48 
C. 78, 31 0 1007, 40 B. 971 Cont. 

—acquittal of some accused on a certain charge is no bar to 
proceed against another. 37 0. 680, 7 C W. N, 493 

—a stay of trial under s. 240 Cr P. 0. has cot the effect of 
acquittal. 1889 A. W. N. 8. 

—In a summons caee when the M. does not find the accused 
guilty be must paes an order of acquittal and not of discharge. 1900 
P, B. 19. even If the M. styles bis order as one of discharge it amounts 
to an acquittal. 

but if the M tries a warrant case as a summons case and 

passes an order of acquittal. It operates as an order of discharsp 
1886 A. W. N. 260, 4 C, W. N. 26. ® 


in a summons case the accused must be acquitted if the 

complainant is absent, even if the M. tries the summons case under 
the warrant case procedure. 44 BJ. L. J. 119, 38 C. L J 196 4 n 
W.N. 346, 2 P.L.T. 170,4 P.L.T. 15.34 M. 253 26 M ’ L j 160 
40 M. 976. ■ ■ 


an order of acquittal under e. 258 cannot be treated a<i an 

order of diaobarge 43 M. 330. v«aiea as an 

an order of discharge under a. 333 Or. P. C. is no bar tn a 





acquittal. 


Acquittal— conli , ^ . 

where some are sent up and acquitted, the District Magis- 

trate can order those nolssnt up to be put on the.r trial, though 

complainant is present in another room by mistate. 24 C. I,. J. 4«. 

ISCr.L.J.lOt. , . d persons 

°° J W N 

terminates .b. . i 

an acquittal on onccharge may beconyerted into conviction 

on alternative charge on accused's appeal. 18 C. W. N. 498; 

an acquittal under one section is no bar to sobsequent 

prosecution under another section on the same statement. 37 C. 604, 
10 C. W. N. 85 Dist. 40 B 97. 

—but where the accused v»ere convicted under 8. 297 I. P. C. 

* cj luip-j a tjgg there and 

• , irosecuted for tbeft 

. ) . 1926 Lab. 639, (48 

0.78, 31 U lUUV. 49 B. »»» Lont. 

—^acquittal of some accused on a certain charge is no bar to 
proceed against another. 37 C. 680, 7 C. W. N, 493. 

a stay of trial under «. 240 Or. P. C. has not the effect of 


acquittal. 1889 A. W. N. 8. 

5 summons case when the M. does sot find the accused 


guilty he must pass an order of acquittal and sot of discharge. 1900 
P. B. 19, even If the M. styles his order as one of discharge it amounts 
to an acquittal. 

I but if the M. tries a warrant case as a summons case and 
passes an order of acquittal. It operates as an order of disebaree 
1886 A. W. N. 260. 4 C. W. N. 26. ® ' 

in a summons case the accused must be acquitted if the 

complainant is absent, even if the M. tries the summons case under 
the warrant case procedure. 44 1I.L. J. 119, 38 C. L. J. 196 4 C 
W.N. 346, 2 P. L.T. 170, 4 P. L.T. 15.34 M. 253. 26 M. L j ifio' 
40 M. 976 


—an order of acquittal under s. 258 cannot be treated aa ■ 
order of discharge 43 M. 330. ' 


an order of discharge under s. 333 Cr. P. C. is no bar to a 

ipd?rrn9C,”.''p.c'3l'b"'-85”- 

, the High Court may in revision, on merits, on the anolica- 

W 1«4I of acquittal. 18 C. 


when an accused is acqnitted under s. 247 Cp p o 
only bo set aside hy the H. C. 38 C. L, J. 196 • r L 

“Where ' 


it can 

OP tb. -.SSop" pof ^ 

.loo.or.cc„o.3C0.,\d loft ,ho q«e.lIon’ot7of!f,r,“,h"'’DrM. 


AWODRNMENT 


Acquittal —eonfc/. 

who directed a retrial, held that the order of the appellate court 
was quite legal acd did not amoDOt to an acquittal barring a fressh 
trial. 53 C. 192 95 I. C 61 • 27 Cr. L. J. 733. 

ACT Of STATE. 

a llritish Protectorate though not a Dominion is under the 

exclusive control of the Crown as regards foreign relations. Even 
la the internal administration the Crown may interfere to an extent 
which mav render it difBcult to draw the line between Protectorate 
and a poss ' . - - 

able m a I 
the Crown 
Crown by 

subjects in a British Protectorate it was an Act of State which 
could not bo questioned m a British Court or an act valid under the 
statutory power given In Foreign Jurisdiction Act. 30 C. W, N. 961 : 
99 1. (.. 205 1326 P C 131 P C 

ADJOURNMENT. 

Ceneral 

an adjournment should be allowed for the production of 
materia! documents In s. 145 Cr. P. C. case. 25 C. W. N. 602. 

—In graoting an adiouromeot for the day at the Instance of 
the party the Magistrate can order him to pay the cost of the 
opposite side in ezeeptlonai cases. 42 B. 254. 

— 'the M. should take some evidence before granting ad]oura> 
ment. 49 C. 182. 

—the reasonable cause attended by s. 344 is some cause which 
will enable the Court to have before it all the materials relevant and 
forthcoming, upon which it can come to a decision. 2 A. L. J. 747 ; 
1905 A. W. N. 254. 

once a M. has taken congoizance of a case bis power of 

postponement and adjournment are regulated by s. 344 Cr. P. C. 
28 C. W. N 490 : 83 Ind. C 628. 

— '^a hi. cannot adjourn the bearing unless there are sufficient 
and proper grounds for doing so. 17 C. W. N. IS9 (note), 10 A. L. 
J 473. 

—^the court may adjourn the case on the ground that the 
examination of witness not already ezam^ed before the committing 


commencement of the inquiry and Is not comencement of the en* 
■quiry. 24 P. L. R. 1904 :lCr. L.J 109. 15 C. 455. 
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ADJOtTBNMi- 


Adjournment-general— confd. 

the Court muat be the same Court as it was constituted 

before the adjournment : the consent of the party will not prevent 
the necessity for a fresh trial. 23 W. R. Cr. 59. 

the case should be adjourned for the purpose of allowing the 

accused to secure the attendance of his witness. 16 W. R, Cr. 21, 15 
W. R. 34. 18 W R. 20, 23 W. R. 53, II W. R 15, 5 M. H. C. R. Ap. 27, 
19 M. 375, 12 C. L. R 120, even if the witnesses were not certified in 
the Attendance Register of tho Nazir, 1 C W. N 313, 7 C. W. N. 714. 
But the Judge cannot discharge the jury m the midst of trial and 
adjourn the case. 4 Bom. L. R. 939. 

it IS not a power to be exercised arbitrarily or not according. 

to law. 9 B. L R. 354 : 17 W. R. Cr. 55. 

-on default of the complainant the M has discretion either to 

dismiss the complaint or acquit the accused or to adjourn the bearing 
or to examine witness. 24 C W. N. 199. 

As to stay 0 / pending ctminal proceeding, see “Stoy o/ Criminal 
Proceeding," 

Order of cost of adjournment 

' ' require from the accused the 

entitled to the adjournment 
. , A L J. 831 I A. W. N 1905, 

" rrill be allowed under exeep- 

tional circumstances. 42 B. 254. 1906 P. R 6, 20 A. L. J. 280. 

—where the accused was absent and was not represented by 
any pleader or counsel and the adjournment of the case was 
altogether necessary since the Court could not proceed, costs of 
adjournment could not be awarded on the accused 6 P R. 1906 Cr • 
114 P. L. R. 1907 : 4 Cr. L. J. 78, 10 Ind C. 851. 

the Court may award costs as a condition precedent to 

adjourning a case an^d make the saroe payable by the party for whose 


j.u ^, 1 . i,, u„u ti4i ur. r-. {j. 
Admission, see, EridenceAcl Ss. St-SO 
Adutlerstlon, see, I. P. C. Sa. 273-275. ‘ 
Adultery, sec, I. P. C. a. 497, 


AFFIDAVIT. 


power to administer an oath 
J ™ affidavit and 

weeuted under s. 193 or 199 I. P. 
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Aflld*vtt— confd 

an afSdavit avrarn to io the Court of a District MunslS is 

a declaration which a Court of Justice is bound to recoiro os evidence 
of the facts stated in it, and it bat none the less this character 
because it was sworn to before the Head Clerk of the District 
Munsiff's Court who was performing the Deputy Nazir's duties 
during his absence, under the order of the District Jfunsiff in 
accordance with a. 24 of the Act III of 1873 27 I. C. 159: 
I6C L. J 111 

a person seeking by an application in revision to get rid of 

a conviction standing against him is in capable of tendering bis own 
affidavit in support of such application, and consequently if be did 
tender such an affidavit he could not be prosecuted for false state- 
ments which might be contained therein. 19 A. 200, 28 A. 331: 
3 Cr L J -225. 26 A. W. N. 42. 3 L. B. R. 265. 

when the Magistrate recorded that the accused pleaded 

guiltv if there was jnv mistake about the matter, the vakil and not 
the client ought to make an affidavit. 19 M. 209. 

-^^important documents made in a varified petition to the High 
Court, if untrue, should be contradicted on affidavit. 8 B H. 0. 126. 

——an accused cannot contest the propriety of a coovJotloD 
by an affidavit cootalniog matters not upon the record. 1900 
A. W N. 8. 

—where io an affidavit the declarant makes a statement 
/I ,1.1./.,,/. — — ^.i— t.. of the person 

' . 'itb sufficient parti- 

■ * would be safe to act 

an erroneous statement of routine by a person whose 

authority to make It was not proved could not bind a party to a 
proceeding. 16 C. W. N. 683. • - 

source of information stated in the affidavit, if not disclosed, 

tlie affidavit is bad. II B. h R. 1298. 

grounds of relief should be stated, and what portion Is 

stated on belief and what portion on knowledge should be strictly 
expressed. 37 C. 259. 14 O. W. N. 153, 

facts cannot be stated on Inference only. 6 B. L. R 704. 

—every affidavit should clearly express how much of the 
statement is made from the knowledge of the deponent, and how- 
much from bis belief and the grounds of belief must be stated. 
Failure to distinguish between the two would be taken to mean that 
it is made only from knowledge •ntailiag all its necessary conse- 
quences. 73 I. C, 721. 

“—an affidavit Is ordinarily not evidence if it does not comply 
with the requirements of Or. 19 C. P. C , 63 I. 0. 258. 

- — ■an affidavit must contain nothing but bare facts known to 
the person making the affidavit. 36 A. 13. 

as human beings are liable to make mistake in reciting 

facts the law requires that the contents of affidavit should b 
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appeal 


When appeal does not lie — contd. 

the H. C mil not even revise the order of acquittal except 

at the instance of the Local Government. 15 B. 319, 6 C. L< R. 245, 5 
N. L. R. 4. 15 S. L R. 1?1. 8 L. B. R. 356 

only the Public Prosecutor can file an appeal under s. 417 

Cr. P. C and a Legal Remembrancer is a Prosecutor within this 
s. 33 C W. N 96 : 46 C 544 but not of other Province 41 C 425, 

the Local Government has no right of appeal against an 

acquittal in a case tried by jury when the questions involved are 
pure question of fact. 26C.W. N 538, IOC 1029 16 A. 213 : (1894) 
\V. N. 49. 19 W. R. 55. 14 M. 363. 22 C 164. 18 C. W. N. 666, 21 A. 
122. 1 Cr. L. J. 1022 : 2 L. B. R. 303 Ref 17 C. P- L R 75 Dtss. nor 
against an interlocutory order, 16 B 414. 

it is not open to the Oovernmeot to appeal to the High Court 

on the ground of the Sessions Judgs’s refusal to add new charges. 
16 B 414. 

an appeal by Government should not be entertained when 

the judgment appealed from is based on facta and the conclusions of 
the Court are such as may reasonably be arrived at upon the facts 
found. 16 A- 212. 21 A 123. 7 P R. 1904. 2 L. B. R. 303 : 1 Cr. L. J. 
• 1022 . 

—all sentences passed by the Diiputy Commissioner of the 
Sontbal Parganas are fiual. 17 W. R. 11, 12 C. 536. 

—^no appeal lies from the order of Magistrate fining a defaulter 
under s. 25 Income tax Act. (Act IX of 1869) 14 W. R 71. 

—an order passed under s. 31 Court Fees Act, directing the 
accu^--* .-u .- »ap 

e Cattle 

Tres •• 59,P. B. 

224 c '* • • 5C. 712. 

prosecu* 

tion ■ ■ , of 1887) 

2 C. 4G6. 5 B. 85. 

411 Cr. P. C. does not allow an appeal in the case of 
conviction by a Presidency Magistrate where the sentence is six 
months' rigorous imprisonment and fine of Rs. 125 or 200 or in 
default a further period of three months rigorous imprisonment. 
16 C. 799. 20 B 145, 2 Jf. 30. 

DO appeal lies to the'Scssloos Court from the order of the 

Deputy * N . . . . proseou- 


able pro 
415 . 29 ( 

;i C 


of immo- 
25. 27 A. 
44. 

taw only. 


;o is a matte 

. . . B. 749. 

i mill tii« a 1.1 .j * . cused Insteai 

'lu vue aid of aeseaaors & tried with the aid o 
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When appeal doss not lie— confd. 

jury 3 Bom. L R 218: 25 B. 680. 35 B. 423 : 11 Bom. L. R. 350, 26 
M. 213 : 2 Weir 463. 23 B. 696, 25 C 555, 3 Bom. L. R. 278 contra. 3 
C. 765, 24 W. R 30. 

■ ■■-DO second appeal lies to tbe Bigh Court where the appellate 
court under a. 428 Cr. P. C. takes additional evidence and disposes 
of the appeal 27 C. 372, 4 C. W. N. 497. 

—DO appeal lies to the District Judge from an order to 
furnish security affirmed by the Sessions Judge on reference, P. R. 
23 of 86. 

svhen the Sessions Judge and assessors find tbe accused 

guilty on his own pleas, there Is no appeal. 5 W. B. 52. 

(4) Procedure, function and Juriadietion of the appellate 
court 

an appeal from an order of acquittal does not stand on a 

different footing 20 O W. N. 128. 21 Bom L. R 1054, 17 C. 485, 
2g A 459. 20 Bom L R 113. 9 S. L R. 17. 

—a petition of appeal may be presented by any person autbo* 
lised by the appellant I M 304 

—an appellant may appear and be heard by a Mukbtsr. 
6 B. 14 and a pleader should he beard for tbe person called upon 
to glee security. 23 C. 493. 4 C. W. N. 797. 25 A 376 : 23 A. W. N. 
79, 15 P. K. 1900 I P. L. B. 59 

an appeal should be presented either by tbe appellant or 
bis pleader. 19 M 354: 2 Weir 468. 

^—presentation of appeabpetltion by tbe pleader’e clerk is 
not improper, 20 M. 87 : 2 Weir 487 but by a person who is not a 
clerk and over whose conduct and action the pleader has no control 
IS not proper. 21 .M 114. 

an appeal sent by post is not proper presentation. Bat. Un 

R. 464, 15 M. 137 . 2 Weir 468 

a prisoner in jail may present appeal before officer-io'charge 

and it is equivalent to presentation in court P. B 29 of 1900. 

In case of joint appeal tbe court may dispense with separate 

copies 5 Bom. L. R. 704. . _ . 

at the bearing of appeal under s. 421 Cr. P. C. counsel for 
tbe appellant was entitled to refer to certified copies of the evidence 
9 Cr L. J 53. 

a Judge in rejecting an appeal under S. 421 Cr. P. C. should 

shortly record the reasons. 17 A 2*1, 19 A 500. F. B.. 25 M. 534, 
3 A. L J. 693 : tl906) A. W. N. 303. 29 M. 236, 7 Bom. L. B. 89. 8 A. 
514. (1895) A. W. N. 68, confro 9 C. W. N. 623, 21 C. 92/20 B. 540. 
25 M 534 _1_ 

avTudge may summarily dismiss an appeal of an accused 

admitting tbe appeal of co.aceused 5 C. W. N, 332, 9 C. W . JJ , 623; 
2 C. L J. 344. 

— ^an appeal complicated in law or fact ought not. to be 
summarily dismissed. 3 P. L. J. 3S9r 19 Cr L/J. 228 (c).22 Cr. 
L.J. 349;24Cr.L. J. 477 (Pat). 
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When appeal does not Me — contd. 

——the H. C. will not even revise the order of acquittal except 
dt the instance of the Local Government. 15 B. 319, 6 0. L. B. 245, 5 
N. L. B. 4. 15 S. L R 171, 8 L. B. B. 356. 

•only the Public Prosecutor can file an appeal under a» 417 

Cr. P C. and a Legal Remembrancer is a Prosecutor within this 
a. 23 C W. N 96 1 46 C 544 but not of other Provioco 41 C. 425, 

-the Local Government has no right of appeal against an 

acquittal in a case tried by ju ' ' ’’ 

pure question of fact. 26 C. W- ' '■ 

W. N. 49. 19 W. R. 55, 14 M. 

122, 1 Cr. L. J. 1022 : 2 L. B. 
against an interlocutory order, lo o- -iit. 

-it is not open to the Government to appeal to the High Court 

on the ground of the Sessions Judgs'a refusal to add new charges. 
16 B 414. 

— -an appeal by Government should not be entertained when 
the judgment appealed from is based on facta and the conclusions of 
the Court are such as may reasonably be arrived at upon the facts 
found. 16 A. 212. 21 A 122. 7 P. R. 1904, 2 L. B. R. 303 s 1 Cr. L. J. 
•1022. 

—all sentences passed by the Duputy Commissioner of the 
Sontbal Farganas are final I? W. R 11. 12 C. 536. 

—.—no appeal lies from the order of Magistrate fining a defaulter 
under $• 25 Income-tax Act (Act IX of 1869) 14 VT. R 71. 

—an order passed under s. 31 Court Fees Act. directing the 
accused to pay court fees is not appealable 20 C. 687. 

‘ ' ' ' order under s. 22 of the Cattle 

ion. 15 C. 712,11 M. 359, P. R. 
M. 359, 3 N. W. P. 200, 15 C. 712, 
* • • of R Judge directing prosecu- 

' Blagi.strates Act, (IV of 1887) 

, .—8. 411 Cr. P. C. does not allow an appeal in the case of 
conviction by a Presidency Magistrate where the sentence is six 
months' rigorous imprisonment and fine of Bs. 125 or 200 or In 
default a further period of three months rigorous imprisonment. 
16 C. 799. 20 B 145, 2 M. 30. 

_ —no appeal lies to tbCvficssioDS Court from the order of the 
, proseou- 


. , -.u w. Pi.W.bbi. 

, , 0* *0 the admis-(i->«<» 

uf Uw. 27 B. 626. 23 C. W. M. 661 25 
,, ““oo appeal lies on matters of 
o(b,lns tried «lth the old or osVe,. . 


of immo- 
25, 27 A. 
44. 

law only. 



APPEAL. 


IT 


When appeal doss net lie — eintd. 

jarx 3 Bosj. L. B. 418 : *5 B 6S3. 33 B. 423 11 Boa. L. R. 350. 26 
51. 213 : 2 Weir 463, 23 B. 696. 23 C 533. 3 Boa. L. R. 278 conira. 3 
C. 765, 21 W. R 30. 

so second appeal lies to the High Coart where the appellate 

court under s. 428 Cr. P. C takes additional eridence and disposes 
of the appeal. 27 C. 372, 4 C. W. S. 497. 

DO appeal lies to the District Judge £roa an order to 

famish security aSraed by the Sessions Judge on reference, P. R. 
23 of 85. 

when the Sessions Jodge and assessors find the accnsed 

guilty on his own pleas, there is no appeal, 5 W. R. 52. 

(4) Procedure, function and Juriadictfon of the appellate 
court 

an appeal froa an order of acquittal does not stand on a 

c.Jereni footing. 20 C. W. X. 123. 2! Boa. L. R. 1051. 17 C. 485, 
2-j A. 459. 26 Bom. L. R 113. 9 S. L. R. 17. 

a petition of appeal may be presented by any person antho- 

rised by the appellant. 131.304. 

——an appellant may appear and be beard by a 3Xnkbtsr. 
6 B. Hand a pleader should be heard for the person called npon 
to glTe security. 23 C. 493. 4 C. W. X. 797, 25 A 376 : 23 A. W. X. 
79. 15 P. K. 1900 : P. L. B. 59. 

so appeal should be presented either by the appellant or 
his pleader, 19 31. 354 : 2 Weir 468. 

—presentation of sppeabpetUion by the pleader’s clerk It 
not improper. 20 3f. 87 : 2 Weir 487 but by a person who is not a 
clerk and orer whose conduct and action the pleader has so control 
fa nos proper. 21 31.114. 

an appeal seat by post is not proper presentation. Bat. ITc 

R. 464. 15 31. 137 : 2 Weir 458 _ 

-a prisoner in jiil may present appeal before oScer-Ia-charge 
and it is equiralent so presentatiou in conrt. P. R. 29 of 1900. 

la case of joint appeal the court nay dispense with separate 

copies. 3 Bom, L. B. 70L , . . ’ _ 

*— at the hearing of appeal under a. 421 Cr. P. C. counsel fcr 
the appellant was entitled to refer to certlSed copies of the eridence 
9 Cf. L. J. 53. 

a Judge in rejecliog ao appeal under S. 421 Cr. P. C, should 

shortly record the reasons. J7 A- 241. 19 A. 590. F. B.. 25 3f. 534. 
3 A. L J. 693 ; 11906) A. W. X. 393. 29 31. 235. 7 Bon. L. B. SO. S A, 
514. (1895) A. W.X. 68. confro 9 C.W. X.623.21 C, 92,20 8.549. 
25 31.534. 

— aJudge may summarily dismiss an appeal of an accused 
adm-tting the appeal ofco.acccseJ 5 t W. X. 332, 9 C. W.X. 623 1 
2C.L.J. 314. 

— ^an appeal coaptcaled in law or fact ought net. to be 
summarily dismissed. 3 P. L. J. 3S9c 19 Cr. L/J. 22S 4ci.22 Cr. 
L.J.349;24Cr.E. J.477 (Pal). 
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Procedure, function and Jurisdiction of the appellate 
court — confd. 

the direction of larr as to appeal from sentence and from 

order is distinct. 9 W. B. 18 

when appeal does not he a petition of appeal may be dealt 

with in revision 2 A. L. J. 173, 2 Cr. L. J. lOS 

when the iudgment of the appellate court is defective the 

appeal must be retried 7 C. W. N. 30. 

if on the merits, it be established that the evidence against 

the appellant was weak or there were inherent improbabilities or 
infirmities in the case against bun, then the H. C. might take into 
consideration the fact that the same witnesses were disbelieved in 
a subsequent trial. 41 C. L. J. 87. 

in a criminal appeal where several accused are concerned, 

the evidence against each should be gone into separately. 45 M. L. 
J 728 33 M, L T 182 

a jail appeal can be heard by Vacation Judge, 46 M 382. 

—the appellate court cannot award to the complainant any 
portion of a fine paid by the convict which the trying court has not 
awarded, Rat. Un. Cr. 39 

—if the appellate court set aside the verdict of the jury on 
the ground of misdirection it must he reversed in its entirety. ZZ C. 
377, 23 C. 975. 110 P. L. B 1904 ; IS P. B. 1904. 

—when verdict of the jury is set aside the appellate court 
IS not bound to direct a new trial. 25 C. 711 SC \V. K 369. 

an appellate Court ebould always be very cautious in inter, 
fering with a judgment of a judge and assessors who had the advant* 
ages to mark the demeanour of witnesses. 17 C. 4S5, 2 Weir 462. 
19 B. 51,7P. R. (1904) 19. 

there is no apparent distinction between tbo right of appeal 

against an order of acquittal and the right of appeal against 
conviction 20 A. 459 : (1898) W. N. 117. 4 A. 218, 2 A. 518. 

the High Court in exercising jnrisdiction in the matter 

of appeal against acquittal, should confine its exercise to the parti- 
cular grounds of objections which are raised by Government. 19 B. 
51, 17 C P. L. R. 75, 7 P. B. 1901. 

in capital cases, when the Local Government appeals under 

s. 417 Cr. P. C., it IS undesirable that the prisoner** fate should be 
discussed while he remains at large 9 A. 528. 

the High Court is cautions in the use of its jurisdiction to 

try question of fact in revision specially where there is right to 
relief by appeal 14 B. 341. 

—a person who Is not a European British subject has no right 
■' ’ ... - ... jointly 

laterial to the question 
195 Cr."?. C. for revo* 

• - Mn lie. 17 A. 51 : (1894) 

It. Itl >ui. 
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appeal, 


Procedure, 
court— conM. 


function and Jurisdiction of the appellate 

• ■ • ■‘Magistrate of the first 

B 407 (2) C. P. C. 
* of the second class, 

s •* • , 27 M. 124, 3 K. L. B. 


:Dt 

' * )ay 

• ‘ . >7 : 

- —an accused ought not to have conviction of an offence which 
did not form the subject-matter of compioint. 5 C. W. N 296 

• * • * as to the truth of the 

• ■ Cr. P. C. to limit the 

• , • 4 C. W. N. 166 : 27 0. 

discharging the accused on the ground of ni!s..joioder of 
parties the appellate court can order retrial. 28 C. 104, 29 B. 
449 : 7 Bom. L B, S27. 

—an appellate court should not make proceedings mfruotuous 
or absurd. 5 C. W. N. 432 overruled by 31 C. 691 ; 8 C. W. N. 538. 

—when evidence is refused by the trial Magistrate the appel- 
late court can direct the Magistrate to recommence the proceedings 
from the stage when the evidence was refused. 28 P. R 1884. 

there is no discretionary power given by sec. 244 Cr. P. C. 

to refuse to compel the attendance of a witness, upon whom the 

,1 I 1 tnr\ ini 

which are 

‘ ■ ' 27 C. 172, 


the King in Council is not a court of Criminal Appeal and 

the power in the Sovereign to entertain such appeals is only to be 
exercised when there has been such a gross denial of principles of 
natural justice as has been defined in numerous cases 26 C W 
N. 57 P. c. - . . 


an appeal lies under e. 406 Cr. P. C. from an order of the 

Additional Magistrate to the District Magistrate, the Senior Judge 
lias no appellate authority thereunder. 48 O. 874 
a court to send 


having been 
N. 130. 

3r. P. C. can 
the , absence 
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Proeedurei function and Jttrisdiction of the appellate 
court — contd 

when adequate excuse has been made for the pleader's 

' ■ ' ' the appeal on its 

Qxiction. 27 C. 999. 
t Un. Cr. 353, 33 

C. 295 : 2 C. L J. 516. 

but an appellate court can alter a conTiction under s 182 

I. P. C to one under a. 500, 1903 A. W. N. 100, 

but the appellate court cannot alter conviction for graver 

offences 6 G. L. R. 427, 26 C. 263 j 3 C. W. N. 650. 

s 423 cl. (b) Cr. P. C. gives power to the High Court when 

hearing an appeal against conviction to alter the finding and a. 439 
gives power to enhance the sentence so as to make it appropriate. 
37 M 119 

an appellate court cannot enhance a sentence by^ alteriog 

a sentence of tine into one of imprisonment 18 B. 751, Iti A. 301 : 
(1896) \V. N 58. 17 A 67 (1894) W. N. 202. 23 3. 439, 27 C. 175, 
16 U. L. J. 560. 3u 31. 103 F, B. 

but order may be passed which does not enhance the 
sentence. 23 B. 439. (27 C. 175. 23 A. 497) Diss. 16 M. L. J. 560 : 
1 M. L. J, 375 : 30 Jl. 103 F. 6. Re/. 23 A. 497 : 2 A. W. N. 176. 

—if the charge for substantive offence fails, the accused can 
In appeal be convicted of abetment thereof. 19 C. W. 1239 
contra, an appellate court cannot find a person guilty of abetment 
of an offence on a charge of the offence itself. 5 Ind. C. 145 : 20 
M. L.J. 84:11 Cr L. J. 49. 

‘‘—an appellate court cannot retain the sentence but reverse 
the conviction on one of two charges. 45 P. R. 18S7, 22 B. 760, 1 M. 
L. T. 403 : 30 M. 48 ; 5 Cr. L. J. 88. 

—the court can deal with the prisoner who docs not appeal 
and IS authorised to pass such order, sentence or judgment as it 
thinks fit. 19 W. R. 57.2C. W. N. 49. 10 C, 970. 5 C. W. N. 330. 
contra. 8 M. H. C, Ap. 7 : 2 Weir 314. 

a conviction foe an offence for which the accused was tried 

will not prevent his conviction if guilty of another distinct offence 
subsequently committed. 9 W. R.65 : 22 W. R. 3. 

‘an appellate court can make any amendment or any 
consequential or incideotai order that may be just or proper. 3 
A. L. J. 770 : 19C6 A. W. N. 256. 

— — In confirniicg a conviction passed by a subordinate court, 
the District .tragfstrate cannot pass order for delivery of possession 
under s. 522 Cr. P. C. when no such order was made by the trying 
ilaglstrate. 16 C. W, N. 811. 

«en L*f. P. C. cannot be 

•••'* , . •• ‘t is to discharge 
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Proeecture. function and jurisdiction of the appellate 
court— contd. 

tie appellate court is to test tie evidence eitrinsically as 

well as intrinsically. 17 VV. R. 59, 20 C. 353. 

discharge for want of jurisdiction is no bar to fresh 

proceedings. 29 C. 412 
(B) Limitation 

an appeal preferred out ot time without any ezpianatioo 

may be rejected at once under 8 415 Cr. f*. C.. 5 W. K. Or. 40 and 
it may bo also rejected even without hearlog the appellant if the 
cxplauatiou of delay is msufficieot Rat Un. R. 90. 

—ift computing tho penod of {iroitation the numbeT of daya 
taken by ♦*'*'•*'■"*■* ' • of Ih® sentence should be 

exempted ' d when the prisoner is in 

jail, the ti application /or copies and 

tranamitt...e should also be excepted 9 M 258 : 

1 Weir 789, P. R 5 of 198 

—in a jaiQt trial when one of the accused appeals and is 
acquitted, the other can appeal although time borred. P. R. 7 of 1871. 

—an appeal under fl. 417 Cr. P. C most be presented witbiD 6 
months from the date of order. (L Act Art 157}. 
oMer cases, see S3 4£>4— (-V P. C. 


APPCARANCE. 


•*~*noa.appe3raace of compiainant on the date fixed for 
argument and consequential acquittal of the accused is proper. 
18 C W. N. 584. 


— ~an order of acquittal under a. 247 Cr. 
mistake or on a date not fixed for 
thec'-'"-'- 
from 
2 W 


P. C. passed by 
absence of 
TagUtcato 
42 C. 365, 


. • . . . .uB couipiainanta vakiUs not appearance of 

the complainant within sec. 247 uoJesa the couit has speciailr 
allowed him to appear by pleader. 2 Weir 809. 
jTor o/Aer case* see a. 3JT Cr. P, C. 


Approvers. See. sa. HO?. 357, SSS, SS9 Cr. p. C. and a SO 
Evi. Act. 


ARMS ACT. 

S. t (extent of the Aot) 

-the sale of ‘'arms*' by the «a«r of a court m execution of « 

decree la Bale by public ecrvaat to dlacfaarge of his onhho a!.? 
^%^-s.tWiebtTnm tbs nperutttm oifne Aof. But !ha 

eWe notice of such sale as provided by S. 5 of the Act. 9 B 

' — “Wbere the Publlo Prosecutor did not n.lr <m i » .v. 
scouted tinder tbo Arms Act the If. 0. couM trial of the 

Act wUhout re.trial 8 M h T ’96 ° convict under that 
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S 1— con/d. 


It beiDg a penal enactmeat should be construed m favour 

of the accused when an;- doubt exists. 1938 Nag. 219 . 29 Cr. L. J. 373 : 
109 I. C 511 

S A (interpretation clause) 

tbedeSnition is neither exhaustive nor happy. 26 Ind, C. 133* 

15 Cr. L. J. 685 1 O L J. 559 

s 4 does not purport to give ao inclusive definition of arms. 

81 Ind. C 943 ic). 

fire arms mean ■'arms*' that are fired by gun-powder or other 

explosive 42 C. 1 153 ; 19 C. W. N. 706 : 21 C. L. J. 201 ; 26 1. C. 313 : 

16 Cr L. J 9 

unless there is something repugnant in the subject or con- 
text the word "arms" m the Act includes "parts of arms." Alms 
include firearms under this sec So ** firearms" as used in sec. 4 in- 
clude "parts of arms" 42 C. 1153 : 19 C. W. N- 706 : 21 0. L. J. 201 : 
2b I C 313 16 Cr. L. J 9. 


the section does not define 'arms’ but clearly includes parts 

of arms, and Chavis are arms within the meaning of the Arms Act. 
2 Punj. L. R 103 

——the definition of ammunition given in s. 4 is not exhaustive 
23 P. W. R 1910 (Cr). 81 Ind. C. 943 (c). 1 Weir 654, 16 P. B. 
1910 Cr. 

—It is the purpose for which an implement Is used that 
determines whether it is an arm: an axe or knife ordinarily used 
for domestic purposes is not ao arm. 99 I. 935 1 1927 Lab. 162 : 
28 Cr. L. J. 199. 


empty cartridge case is ammunition within the meaning of 
the section 7 A. L. J. 102:4 lod. a 405, 7 Bom. L. B. 474/o/., 81 Ind. 
C.215. 21 A L.J. 879. 

empty cartridges come within the definition of ammunition 

given in sec. 4 of the Arms Act. 81 Ind. C. 215 (A), 32 A. 152 . 4 Ind. 
C. 406 : 7 A. L. J. 102 : 10 Cr. L J. 573 /of. 7 Bom. L. B. 474 : 2 Cr. 
L. J. 449 rej.. 20 P. K. 1890 Cr. wof /of. 

the empty case of an ezp):^ed cartridge is part of ammuni- 
tion within the meaning of 8. 4. 21 A. L. J. 879. 7 A L. J. 102/o/. 

a gun rendered unserviceable by the loss of the trigger 

is not an arm. 6 M. 60 

—a pistol out of repairs is not a firearm, 24 A. 454. 

a firearm which is defective and otherwise unserviceable 

IS not an arm 1 Weir 658, If a P. L. R. 8. 

■ a gun-barrel and nipple in eerviceable condition fall within 
a. 4 . 7 M. 70. 


'■■"■*1 In good condi- 
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5, A Intrepretation clause— confc/ 

a knife having steel blade five inches long one inch broad and 
shaped as dagger with a long handle is an arm. 5 Rang 710 ; 106 1. C. 
707 • 29 Cr. L. J. 115 • 1928 Kang. 49. 

a clasp-knife is not aa arm 1 L. B. R. 271 8 Burma 264. 

a bunting knife is an arm 81 Ind C. 943 (O- 

an instrument which has a blade tapering gradually to a 

point and which was attached to a cross. guard and handle is an 
arm. 51 C. 573 : 81 Ind. C. 943. 

d sword-stick is an arm. 11 C W, N, 971 : 6 C. L. J. 751 : 

34 C. 749 . , r> r, 

a daihe-upyat of the usual type is not an arm. 5 L B R. 

207. 

the true criterion Ian t whether any given dak is a upyat 

but what was the intention of the maker as regards its purpose. 
Where it is clearly intended to be used as a sword and is sheathed 
B8 such or when from Us length or otherwise it appears that it was 
intended primarily for a weapon of offence and not for domestic 
purposes it must be held to be arm as defined in the Arms Act. 68 I. 
U. 818 • 23 Or L. J. S94 : 11 L. B R. 340 : 1923 Rang. 23. 


—all parts of ammunitioo in s. 4 includes empty cartridge 
eases. ? Bom. L. R. 474 : 2 Cr. L. J. 449 

—rockets referred to in the defioition of ammuoitioo are war- 
rockets 5 M 159. 8 M. 202 Dt«t. 

——a revolver with a broken trigger Is a ‘firearm’. 21 M. 360 
f. B. } 6 M. 60 Overruled. 

•—although lead U exempted from the operation of s 4 yet 
when moulded into bullets of 20 or 24 bore, becomes aiumunitlon. 
23 P. %Y. R. 1910 iCr.) 

• — ‘arms' include parts of ‘arms' and so the possession of hilts 
of swords IS an oQence. p R 38 of 89. 

bolts and bars of rifles arc arms within see. 4 ; 38 P. R. 1869 

Cr.. 1923 Lah 617 • 77 Ind. C. 10U3. 

an air-gun not adapted for use with explosive substances 
and classed as toys was a toy and not an arm 14 Cr. L. J. 339, 


a revolver with broken trigger is within the definition of 

"arms” 21 M. 360. 

in order to fall within this sec. the weapon need not bo in 

serviceable condition, 21 AI. 360 F, B., 77 I, C. 1003 : 1923 

Lah. 617. 

the possession of cAhoii is unlawful, 52 I. 0 193 • 20 01- 

L J. 577 : 10 P. L. R. 1919. ' 

ftJafhi consisting a blade and two movable screws and 

so contrived that by loosing the ecrewe the blade may be detached 
from the shaft made up of tbe latht is not an “arni’‘ 26 Tnd O irit • 
15 Cr. h. 3. 685 : 1 O. L 3. 559. " ' 


II. ImTc""'"''’"'’- theniselvc, arms. 38 P. 
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S. 4 — tnterpfctation dauae — coR^tf. 

whatever can be u»ed as an instrument of attack or de- 
fence, or cutting as well as for thrusting and is not an ordinary 
implement for domestic purposes, is ao ‘arm,’ 34 C 749: IX C. W. N. 
971 :6 C. L J. 227. 

where the instrument was a bamboo dnng 5 feet 7 Inches 

long with an iron attachment at the thick end and when the person 
who had it, had also concealed in the folds of his loin cloth a 
blade 8 inches long which filled the end of the dang, held that the 
instrument was not for ordinary domestic purposes but for purposes 
of offence and defence and that it was included in the term “arms.” 
64 I C 847 23 Cr. L. J. 3 12 P. L. B. 1922, 

Principle determining'an "arm*' within the Act. 

the purpose, for which an instrument is primarily intended. 

regulates whether it should be considered an arm or not. 5 L B. R, 
130 11 L H R 340 . 68 Ind C. 818. 7 B. L. R. 340. 2 Cr. L. 
J 372 

the length, breadth or the form of the blade of a weapon Is 

QO criterion oi the name of sword whatever can be used as an 
Implement of attack or defence, for cutting as well as for thrusting 
and is oot a domestic Icstrument. cornea within the Act. 11 0. W. N, 
971 ; 34 C. 749 i 6 C. L. J, 751. 48 Ind. C 486. 

it is the iotcntlon of the manufacturer, and not the use of 
the possessor of a weapon, that determines whether a weapon is an 
arm or not. S L. B R. 207, 1 L. B. B 271 : 8 Burm 264. 

~->lt IS the purpose for which an implemeDt is primarily used 
which determines the question whether it does or does not fall within 


whether in any particular case an instrument is a firearm or 

not, is a question of fact to be determined according to circumstan- 
.ces, and the question is oot whether a particular weapon is service- 
able as a fire-arm but whether it has lost its character, 3 Lab. 291. 
21 M. 360. 6 M 60. oierruted. 9 Cr. L. J. 259 F. B. 

the word "arm” means something which has the potentia- 
lity of being used as such. 4 Cr. L. J. 239. 

the fact that a weapon Is dangerous and may. if used 

cause death, does not make it an "arm” 1 O. L. J. 559 : 26 Ind. 
C. 133. 

—'the test Is whether the particular instrument Is nsually 
employed for the purpose of offence and defence. P. L. R. 10 of 1919, 
52 Ind. C. 193, P. R. 16 of 1910 : 6 Ind. C. 952 
S. 5 (Unllcensad manufaeture of aema.) 

—an agreement authorising a person named to sell arms under 
a license granted to and in the name of a certain licensee is not illegal, 
though it virtually amounts to transfer of license 1 Burma. 168. 
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S, 4 — intrepretation clause— conftf 

a knife having steel blade five inches long one inch broad and 

shaped as dagger with a long handle is an arm. 5 Hang 710 ; 106 1. C. 
707 . 29 Cr. L J. 115 1928 Rang. 49. 

a clasp-knife is not aa arm. 1 L. B. R. 271 • 8 Burma 264. 

a hunting knife is an arm 81 Ind C. 943 (C). 

an instrument which has a blade tapering gradualirtoa 

point and which was attached to a cross. guard and handle is an 
arm. 5] C 573 ; 81 Jnd. C. 943. 

a sword'stick is an arm. 11 C. W. N. 971 : 6 C. L. J. 751 i 

34 C 749 

a dashe upyat of the usual type is not an arm. 5 L B. R. 


•—the true criterion is n t whether any given dah is a upyat 
but what was the intention of the maker as regards its purpose. 
Where it is clearly intended to be used as a sword and is sheathed 
as such or when from Its iength or otherwise it appears that it was 
intended primarily for a weapon of offence and not for domestic 
purposes it must be held to be arm as defined id the Arms Act 68 I. 
C. 818 : 23 Cr L. J 594 11 R. B K. 340 : 1923 Rang. 23. 

—^all parts of ammunition in s. 4 includes empty cartridge 
eases. 7 Bom. L R. 474 : 2 Cr. U. J. 449 

—rockets referred to m the definition of ammunition are war- 
rockets. 5 M 159. 8 M 202 Dut. 

—a revolver with a broken trigger is a •firearm’. 21 W. 360 
F B. , 6 M. 60 Overruled. 

—although lead Is exempted from the operation of s. 4 yet 
when moulded into bullets of 20 or 24 bore, becomes ammunition. 
23 P. W. R 1910 (Cr.) 

‘arms’ include parte of’anns’ and so tbe possession of hilts 

of swords is an offence. P K 38 of 89 

bolts and bars of rifles are arms within sec 4'38P R 1889 

Cr.. 1923 Lab. 6l7 : 77 Ind. C. I0o3. 

— an air-gun not adapted for use with explosive substances 
and classed as toys was a toy and not an arm 14 Or. L. J. 239. 

a revolver with broken trigger is within the definition of 

•‘arms” 21 M. 3G0. 


in order to fall within this sec. tbe 

serviceable condition. 21 M. 360 F. B , 
Lab. 617. 


weapon need not be m 
77 I. C. 1003 : 1923 


the possession of ehkavi is unlawful. 52 

L J. 577 s 10 P. L. R 1919. 


I. 0 193 : 20 Cr. ’ 


^a lathi consisting a blade and two movable screws and 

so Mnttived that by loosing the screws the blade may be detached 
.V * " ■ ' ' ' iflii is not an “arm” 26 Ind. C. 133 : 


the meaning of s 106 


It.lttS'JCr. ■ ■ . ofarins are themselves arms. 38 P. 
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S. 13. Unlicensed possession el firespmi &e , — contd 

16 C L. J. 9. (27 C 692 . 4 C W. N. 750. 5 Cr. I,. J, 435 : 3 N. L. R. 

53) foL 

s 14 dops Dot require a person to deposit a spear. 29 1. C. 

544:2 L W. 532 -I6Cr L. J. 528. 

the only person that can be punished under cl f. of sec 

19 IS the person who has in bis possession or under his control 
any arm in contraTcntion of the provisions of ss. 14 and 15. 15 C. 
W. N 440 . 10 I. C 683 : 12 Or. L J. 197. 

the fact that a person's bouse on being searched for stolen 

^oods was found to contain two empty cartridge cases does not 
amount to an offence under a. 19 f because the cases in question are 
incapable of being re.loaded in India. 23 A, L. J. 455. 

S, 15. (Possession of wnMcensed gun in prohibited 
places ) 

going armed*' means "carrying arms" and a person getting 

a license for protection cannot use It for sports. 1 Weir 663. 

-~tbe license need not always be with person carrying the 
gun. 1 Weir 662 

—mere temporary possessloo for purposes other than use 
without a license is not an offence. 37 B. 187,17 1 C, 795 : 13 Cr. 
L. J. 860, 41 C. 11. 

•^—temporary possession of a gun is not a possession contem- 
plated by s 14 of the Act. 12 C.W.N. 272: 35 C. 219: 7 C. L. J. 
242, 13 C. W. N. 124 Ref. 

——a repairer of gun who is in possession of guns made over to 
him for repairs cannot be guilty of an offence for possession of arms 
'Without license. 1929 All 720 : 30 Cr. L. J. 984 : 119 I. C. 13. 

For other cases, see a. 19 dehv. 

the term firearms as used in s. 14, read with a. 4 means arms 

that are fired by means of gunpowder or other explosives and 
includes parts of firearms. 19 C. W. N. 706 ; 42 (1 1153, 27 C. 692, 5 Cr. 
L. J. 435. 3 N. L R. 53. 

s. 14 does not refer to all arms, but only to firearms, cannons. 

ammunitions and military stores. A spear does not come within 
the sec 29 Ind. C. 544 : 2 L. W. 532. 

the possession of a bayonet without a license is not an 

offence under the Arms Act except in Districts proclaimed under s. 
25. 1 Burma. 426. 

—when a Bavildar was appoioted Jamadar with a retrospcc* 
live effect from the date prior to that of the offence, bis conviction 
must be set aside. P. R. 27 of 1885. 

-the possession of a sword, dagger or bayonet without a 
license in a place where a. 15 does not apply is not an offence. 1 
Weir 666, L. B. R. 1872-1892.426. 9 B. 478. 

*'1 ■ ■ ■ stence of firearms found on search 

bar proof, be Imputed to any other 
• this presumption may be 

41 J.>U. 
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S. 16. (Arms to be defieiited). 

confiscation' for mere delay in applying for a renewal of 

license is not legal 22 Ind. C. 165 (M) . 15 Cr. L. J. 21. 


B. 17. (Power to make rules as to licenses). 

——the law does not reqaire a bearer of the arm to have the 
license with him, it is sufficient if be can show the license if oppor- 
tunity IS given to him. 20 C. 444. 

S 19. (Punishment for breach of ss. 5, 6. 13-17) 

where the license contained a description of a gun as a full 

barrelled gun it cannot be held as a Hcenso to posssess a half 
barrelled gun. 1928 Lah. 759 . 109 I. C. 120 : 29 Cr. L. J. 472 : 10 Lab. 
L. J. 302 

the notification relating to the Arms Act imposing a penalty 

on the subject must be construed very strictly. 32 Bom. L R lOS 

—whether there is ammunition for the use of the gun m the 
immediate control of the accused or not as be goes bolding the gun, 
he goes ’‘armed " 77 Ind. 0. 73$ : 25 Cr h J 448. 

where a man finding himself arrested for being In possession 

of a revolver, attempts to throw It away, the act of such person 
comes under s. 19 (f). 9 Mad. L. J. 475 

—when, two accused were lying in a bed in the house of 
another and in the bedding acAavi was found wrapped m a cloth, it 
was impossible to say who was in possession. 65 Ind 0 44? : 23 Cr 
L J. 95, 13 P. W. R. 1022 : 1923 Lah. 513. 77 Ind. C. 447 . 25 Cr. L J 
399. 

when the accused took the gun of his relative and carried it 

in a marriage procession where be fired some shots and wounded 
some public accidentally he was guilty under this sec. A iriarriage 
procession is a public assemblage 24 B. L R. 487- 1923 Horn 35: 
67 I. C 722 : 23 Cr. L J . 450, confro. A marriage procession is not a 
religious procession nor a public assemblage. 109 I. C 511 • 19’tt Mar. 
2l9:29Cr. L.J. 575. ' 


from 8. 22 It is dear that the transfer of possession contem- 
plated is something more than the entrusting of an arm to a servant 
ThroiiRhout the Act the word •’posacsslon" muatibe taken to mean 
something different from mere control. 4 N. L. R 7G 

offences under s. 19 cl. (a) is keeping arms for so/p nr.f 

keeping arms only. 19 C. W. 11.706 : 42 C. 1153 2i'c L J 201 • 2 R 
I. C. 313 : 16 Cr. L. J. 9. ^ v- J-. o SOI . zo 
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S 19. Pun Ish ment for bf eaoh at 0 Sa 6, 6, 13*17— contcf. 

but tho presumption is against the person carrying arms 15 

A. 27 : (1892) A. W K. 2C3. 

an order extending the period of license is valid and the 

licensee commits no oiTence during the cxtention. 3 C. W.N. 394 

—if the place in which the article is found is one to which 
several persons have equal right of access, it cannot be in the pos- 
session of any one of them. 21 C. W. N. 839, 2 Punj L. R. 240, 13 
C. \V N 861 

in regard to a criminal charge, when an article is found m a 

room to which several persona have access, it cannot be held to be m 
possession of any one of them. 13 C W.N. 861, 15 All. 129 /ol. 

when an article is found in a man's house the ordinary presump- 
tion is that he as owner of the house is aware of its contents but with 
the qualification that no other person has access to the place, 18 C. 
W N 498 , 41 C 350. 

where as a result of a search certain cartridges were dis- 

■ r 

D 

—when proceedings for unlawful possession of gun are taken 
against a member not being the bead of the joint Hindu family end 
arms are found m the common room, the prosecution must prove 
his exclusive possesslou and control The Act is highly penal and 
must be strictly construed, 15 A. 129. Under similar circumstances 
even the head of the family cannot be punished. 52 P. R. 1905, 21 
C. W. N. 839. 

the knowledge of the existence of the arm would not with- 
out other evidence be imputable to any other than the lessee of the 
hut. 18 C. W, N. 493. 41 O. 350. 

an ofience under s. 19 cL (c) is committed when a person enters 
British India with a weapon be is not lawfully entitled to possess in 
this country, the intention of the offender is not to be considered. 
35 M. 596 . 17 1. C 40S ; 13 Cr. L. J. 776. 

■—for the purpose of conviction under clause (e) of section 19 
there must be some clear evidence to prove the intention on the part 
of the accused "going armed** to nso the weapon. In the absence of 
any evidence whatever to use it as a fire-arm a conviction of the 
accused under that clause is wrong. 871.0.916:48 Af. L. J. 502; 
1935 M. W. N. 217 : 26 Cr. L. J. 1028. 

—"armed"' includes carrying an arm not capable of immediate 
use 1925 Sind 177 53 B. 604 : 31 Bom. L. R. 536 ; 3U Cr. L. J. 1059 ; 
1929 Bom. 283 : 119 I. C. 641, 

— — •” ‘er a. 324 I. P. C does not bar 

. . I (e). 53 B. 604 : 1929 Bom. 2S3 : 

. L. J. 1059. 

n under ch (e) of sec. 19 there 
must be some clear evidence to prove the intention on the part of 
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S. 19. (Punishment tof breach ol ss. 5, 6, 13*17) — contd. 

the servant of an exempted person commits no offence by 

carrying the master's gnn and shooting game Tfith it with the 
master's permission. 51 Ind. C. 20S. 

.exemption should be construed literally, the privilege con- 
ferred by the exemption is of personal nature and does not extend 
to the servants and relations of the person exempted. 25 C. P. I*- 
R.112,4S L. R 214. 

'Where the servant of a lady in the Nepal State brought a 

gun to British India for the purpose of having it repaired and be bad 
no licause he was guilty of anoffenceunder 5 19(e) though imposes 
fine was sufficient. 30 Cr. L. J. 543 : 1929 Oudh. 157 : 115 L C. 839. 

when a gnu is given to an acquaintance for getting it re- 
paired m a neigbboaring town and the person sends his father with 
the gun for the purpose the latter is not guilty of any offence. 
24 A. 302- 

^_>wbere a gun was made over to a person about a year and a 
half ago eud that person continned in possession without a license 
he was puui'hable IS C. tV. N. 440, 10 Ind C 9S$, 14 Bom. L. R. 
50. 

—^wbere the servant retained possession of the gun after the 
deathofhismasterwitboutlicense.be was guilty. 14 Bom. L. R 
601 : 15 Ind. C 797. 

— ~wbere the accused and bis master were found to bare acted 
In the honest belief that there was nothing wrong in the servant har- 
ing the gun and trying to use it for shooting game an order for 
confiiseStioD was wrong. 46M. L. J. 401 ; 1924 M. W. K. 875 : 47 
M. 433 : 81 Ind. C. 62S. 

— —guns canted and used by the servant of the exempted 
persons by a Government notification under s 27, was m tbe’per- 
Bonal use’ of tbe exempted person within* the meaning of tbe noti- 
fication. 22 A. 118 ; 1899 A. W. N. 2l3. 13 C. \V. N. 124 Dist. 

— — where the accused was shown to hare partaken in meet- 
ings in order to possess fiTcarms and ommunitioDs but the goods 
themselves ircre not passed and there was nothing to prove that 
they were with the vendor at the date of meeting, the conviction 
of the accused on those fads would lie under s. 19 rt) and not under 
a. 22.31 C. W, N. 229:28 Cr. L. J. 241 : 100 I. C. 113; 1927 Cal. 


minor who has in bis custody and under his control arms 
bout a license. IS guilty of an offence under s 19 (f) Arms Act, 
1 ;\1. 'jjQg nothing In the Act to prevent a minor being euiltr of 
n thereunder. 40 A. 420 : 44 I. C 975 : 16 A. L J a’d • 19 

, ''^«‘o^.%B47. 

"J. 4ot lathe 6 feet 3 Inches long haring an aie like blade 5* 
^i-'T'-ALovnrm within 8. 19 (0.29 Puoi L. « 30G : 192S Lah ‘*95- 
S ^ •(** auS pn9 Lah 137. 

'-J’ A oi.cnlloo oodcr • 19 (Q, toiul,., ,bc previous sanc- 
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S. 19. Punishment lof breach ol ss. S, 6, 13-17— con/rf. 

when the Cantonment Magistrate sent the information he 

received from a perion that tbe aci\;seil has n gun and d revolver 
without license to the polite, no sanction was necessary for starting 
a prosecution. 27 A L J. 28 1 116 f C 1929 A. 68 

in the district of Honor and other parts of those provinces 

that lie to the north of the rivers Jumna and Ganges, prosecution 
under section 19 does not require the sanstion of tlic District Magis- 
trate 91 I C 47 24 A. L J. 30.1926 All 143 . 27 Cr L J 15 
1929 Ali 68,27 A L J 215 . Il71. C. f•22 1929 All. 69 3U Cr. l’. 
J 856 

where an article the possession of which is forbidden by 

the arms Act has been discovered by reason of information given 
by an accused person, the conviction based upon that evidence is 
legal 9 Lah L. J 211 lOO I C. 122 : 28Cf L. J, 250 

S. 20 (Punishment for secret breaches of ss. 5, 6, 10 
14-15.) 

8 20 tliough widely worded is in practice only applied to 

oases where import of the urm is attempted. 9 P. R, 1912 Cr. 24 
Ind C. 594 : P. L R 33 of 1914. 

8 20 directly applies only to cases where the import or 

export of arms is attempted It<loes not apply to ordinary cases 
of concealment of arras. 18 I C. 265: 14 Cr. L. J. 41. 44 P. W. K. 1912 
(9 Cr L J. 259 P. e . 27 C. 692) /of. 

— ~eaeh case of concealment of arms must be decided on its 
own facts. 8 P. R. 1915 Cr . 1923 Lab 79,221,68 1.0.833. 

—sec 20 of tlie Arms Act .ipplios only when the possession 
of arms is such as to indicate an int»ntioD that such act may not be 
knosvn to any public servant or where the import or exi>ort of arms 
IS attempted and not to every case of possession or concealment of 
arms 20 P, L 49 ; 6 Lab. 151. : 86 1. C. 22l : 25 Cr. L J. 733. 

where the weapon which was formed to fit the dang tbe 

appellant was carryiug. was origln.-illy concealed but the appellant 
voluntarily took it from its place of ccceaiment In order to threaten 
a railway servant who caught hloi fer travelling without a ticket, 
held that it Indicates an Indifference as to whether the weapon was 
seen or not. so tbe intention requiMta for an offence under s 20 was 
not to be established and convution must be altered to one under s 
19. 83 1 C, 726 :26 Cr. L. J. 166 

each case of concealment of arms nust be decided on its 

own facts as to whether it falls under s. 19 or 2U of the Act 
To apply 6. 20 there must be some special indication of an intention 
that tbe possession of tbe arms was being concealed from a public 
servant or from a Railway officiaL If arms are merely concealed 
in a house which. It cannot be anticipated, the police will come and 
search, s 20 will not apply. The possessiOL must be furtive as 
against public servants, railway servants, or public Carr.ers and such 
cases generalb occur when arms are being iM citlv imported or tran- 
sported. 91 1. C. 401;7 Lah 65j f7Cr-L. J. 625 : J?:5 Lab. 562; 
3 
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S 20 (Punishment for secret breaches of ss. 5, 6« 10, 
14-15)— confd. 

861. C 221 : 1925 Lah 395 t 9 Lah. 550 ; 109 I. C. 593:29 Cr.L. J. 
577 : 1928 Lah 193 

^—concealing a weapon while on a railway platform must 
indicate an intention to conceal the weapon from inter cfi’o railway 
officials who are about that platform. 9 Lah. L. J. 533 ; 107 I. C. 
495 1928 Lab 110 : 29 Cr. L- J. 256 : 29 Punj. L. R. 329 

as small instruments are naturally put in one’s pocket, 

carrying small arms such as a pistol, a dagger or a blade of a cbhuri 
in pocket cannot give rise to the inference of concealment. 1927 
Lab 5G1 : 108 I. C 2U7 . 28 Cr. L. J. 671. 

where arms ammunitions are hidden under a bag covered 

with A chadder worn by the accused the offence falls under s 20 and 
not merely under s. 19. 89 I. C. 1027 : 1926 Lah 61 • 26 Cr. L. J. 1459 

s. 20 applies when the possession of arms is such as to 

indicate an intention that such act may not be known to any public 
servant or when the import or export of arm is attempted but not to 
any kind of possession or concealment of arms. 86 I. C. 221: 6 Lah. 
151: 7 Lah L J. 329 1925 Lah. 395. 

— s 20 IS not applicable to ordinary cases of concealment. 
Where the cncumstanccs proved that the intention of the accused 
was that the possession of the pistol b> him might not bo shown to 
any publio servant, the accused must be convicted under s. 20.96 
I. C 390: 27 Cr L J. 934. 27 lunj. L R 446. 

—where it is shown that the concealment was made so that 
the possession of the weapon should not be known to the police 
accused can be rightly convicted under ibis sec 68 I. C. 833: 23 
Cr.L.J 609. 

intention to conceal must be proved 8 B. L. R, 4S2 42 

C. 1153. 

mere denial on tbe part of the person whose house is 

searched that be has no arms in possession does not constitute 
conccalineat or attempt to conceal arms. 28 A. 302. 

tbe words “conceals or attempts to conceal" in a 20 must 

bo read with what precedes, namely that the concealment or 
attempt at concealment was made on a search being made under a 
25 3 A. L J. 833 : 11 A. W. N. 11906) : 28 A 302. 


the fact that tbe accused ran away when challenged by 

the constable proves an intention to conceal the arm but when bis 
companion upon whose person nothing incriniinuting could bo found 
also ran away, such intention cannot bo attributed to the iLonnod 
1919 Lah. 57G: 1929 Cr. C. 142. lu too aci-Udia. 

■ tho firit part of a 20 doo, not apply to „f .o„appi,„p„„ 

orofuitempts at concealment made bj a win. hai. urin on hia 
I'ctson or In a hag which bciscariying or '^I'lcli i, i„berwl,o in his 
immediate personai possession only on hi'lu; ar.- 0 -.t.-d it 
with cans of coiicoalomnt before nrrest K. wn.Vrr., n. 

hinis''1f nrmted for being in possession ofa revyivir at ...intJto 

tb.o,ft.w.y, Ih. .a, „r .PC p,„„, „„„u Sr 



ARUS ACT 


35 


S 20. (Punishment far saerat breaches of ss. 6, 6, 10, 
14«15) — contd. 

19 cl. m. 10 I. C. 261: 1911 M. W. Jt. 271:9 M, L. T. 475 ; 12 Cr. 
L J. 234. 

indifference on the part of the accused to conceal an un* 

licensed chhurt disproves the inteatlon requisite to constitute the 
offence under tbu sec. 83 Ind. C. 726 . 1923 Lahore 10. 

’'——a master is criminally liable for wbnt a servant does in the 
course of his employment with which he ts entrusted. 24 B. 423 : 
2 B. L R. 52 

delivery into possession contemplated by s. 22 of the Arms 

Act is such delivery as gives the person into whose possession the 
arm is delivered, control over the arm and authority to use it as an 
arm, so a pernon leaving a trap formed by a rifle in charge of his 
servant commits no offence under a 22. 5 L. B. R. 63. 

an offence under a. 20 is different from an offence under s. 

19 (b) The element necessary to constitute an offence under s, 20 
IS that the possession should be m such manner as to indicate an 
intention that such act may not be known to any public servant. 
43 0, 1153:19 0. \V. N. 706 t 21 C. L. J. 201 : 26 I. 0. 313 : 16 Cr. 
L. J. 9. 

——a concealment to lorn cloth at a public fair Je within this 
sec. 28 1.0. 796: 8 r. B. of 19(5: 16 Cr. L. J.412,9 Cr. L.J. 859 
F. B. ffs/ but carrying a revolver in a pocket does sot come under 
B. 20. 30 I 0 461 I P W. R. of 1915. 

— ~wbere a chhari bead was found concealed in the waist>coat 
pocket of the accused and was discovered on search by a Police 
Officer and the accused did not know that be was going to meet a 
police officer thus but bo knew that be might possibly do so he was 
Tightly convicted under s 20. 66 I. C. 995: 23 Cr. L. J. 339 :3 L. 
L.J. 145, 

an approver should not be tried under s. 20. 19 A. L. J 717. 

when a case under a. 20 fails the accused may be tried under 

fi. 19 (0 after sanction under s. 29. 34 Ind. C. 321. 

a discovery of arms hurried on the infomation of the 

accused fulflis the requirements of es. 19 and 20. 72 P, L. R. 
1916 : 33 I. C, 823. 1923 Lah. 434. 

if evidence recorded indicates an offence under s 20 the 

21. ought to commit the accused to Sessions Court 20. C. W. N. 733. 

discovery of a pistol on the floor of the shop of the accused 

while he wa« absent from the shop does not render him guilty. 1923 
A. 33 : 69 I. C. 457 : 20 A. L. J. 855. 

— a dang with detached blade was held to be an arm and 
enreealment thereof was held to be punishable. 12 P. L. R. 1922 ; 
64 I. G 847 ! 23 Cr L. J. 3, 

S. 22 (Knowingly purchaiing unlicensed arm*.) 

——master is liable for the act of hli manager for selling arms 
to rersons unt authorised to purchase them. 23 B. 423. 

‘‘deliTery into possession** contemplated by this sec-issneb 

a delivery as to give the persons into whose possession the arm 
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S. 22. (Knowingly purchasing unlicensed arms)— con/d. 
is delivered, control over the arm and authority to use it as an arm. 
6 L. B. K. 83, 106 I. C 689; 29 Cr L. J 97: 26 A. L. J. 1G2. 

- ^wherc a license holder giveshU gun for repair to a licensed 

gun maker with direction to make it over to his servant after repair, 
delivery in pursuance of that direction was not illegal. 106 I. C. 
689 : 29 Cr. L. J. 97. 26 A. L. J. 162 

S, 25. (Search and seizure by Magistrate.) 

. —a epeclal and drastic power is granted to the magistrate by 
s 25. Arms Act 9 G L. J. 29S 13 C. W. N. 458; 36 C. 433: 5 
M. L. T. 367. 

the District Magistrate must comply with s 25 of the Arms 

Act. 39 C 953 P. C. 

search by night is not illegal and in cases under the Arms 

Act IS not restricted to the procedure laid down m s 25. 4 Punj. 
L. R. 481. 

s 25 of the Arms Act. appears to refer to cases in which 

— ' jiher under a license or not 

under clrcumstasees such 


I “ warrant to search premises 

on information of possession of unlicensed firearms acts as a courA 
42 M. 96 coiitro 3 C L. J. 75 : 12 C. W. N. 973. 

— — oonductiDg a search for arms Is sot an act done in the dis- 
charge of Judicial duty. Where the search is for the purpose of 
discovering arms generally s. 165 does not apply. 3 C. L. J. 75 : 12 
C. W. N. 973, 

in a general search of arras under a. 25 the Magistrate 

bolding such search must first record the grounds of his belief as 
directed therein, in order to avail himself of the protection of that 
£ec. from the consequences of bis action 36 C. 423 : 13 C W N. 
458 : 9 C. L. J. 298. 15 A. 129. 

a search for firearms can duly be made after an order is 

passed under s. 25 and H must be made in the presence of an officer 
specially appointed. If the evidence for conviction is sufficient an 
illegal search does not vitiate it. 47 A. 575 • 88 I. C. 280 1925 All. 
434 : 2CCr. L J. 1112 

—— where during search by police under s 1G5 Cr. P. C. stolen 
guns and cartridges arc discoverd the accused can be convicted 
under s. 20 and want of compliance with s 25 cannot save him 19'’7 
All. 51G : 103 I. S. 108 : 28 Cr. L. J. 652. 

S. 27 Power to exempt. 


of a temple frotii complying with the requirements of the Arms Act 
8 C "tV *'''‘‘"1 obtaining exemption under s 27. 


MCr I. 239 : 108 1. 0 596 : 


AKIIS ACT. 


37 


S.27. Powsr to exempt — ‘OHl't 

—“there IS no |<raviHion of Ia» or of .in> rule h.ivmj; the 
force of law nhercli) the Armj Rrpul.itiuos if Indu, can he held 
legally to restrict the ;>o»eers exercised hj the Go\ crDT-Gcneral 
in Council under s. 37. 3 Fudj L R 13 

a Volunteer being an exempted person, is exempted not 

merely with reference to hia duties as a volunteer hut uc nerally 
22 A. v'23 

—servant of exempted person carrjmg the arm is not liable 
to punishment. 17 A. L. J. 75S : 51 lod. C. 20S 20 C L J. 432, A 
118. A.W. N (1831 7) /of. 


S 29 (Sanction tor proceedings uder a 19 (D) 

—there la no irregularity In procedure if the sanction is obtained 
before the accused is placed on hla trial but after the preparation 
of the charge sheet, 46 C. L. J. 35 : 1927 Cal 721 ; ID4 I 0, 433 ; 
28 Cr. L. J, 817. 

<n a District where hlsoos are notoriously In the habit of 

iojurlog crops, a license under form XI rulo 16, authorises the 
bolder thereof to drive, in a jungle for bison without takiogouta 
eporticg license. 5 ii. 26 : 1 Weir 662. 

8. 29 is restricted to oftenees under s. 19 and does not extend 
to prosecution under 8. 20, 33 Ind. C. 741, 

—prosecution under a. 19 (f) requires the previous sanction of 
the IL 12 Cr. L. J.23l , 9 M. L.T.475 t 10 Ind. C. 161,5 21, L. T. 162, 
S Bur. L. J. 203, 9 C. K L. R. Cr. 26. subsequent sanction does not 
cure the defect. 5 M. L, T. 162. 4 U B. R. 247 1 8 Or. L J. 63, 27 0. 
692 but an offence eooitnitted many years after notification requires 
no sanction. P. R 24 of 1913. 21 Ind. C. 1008 

the word "proceeding” In the see. means legal proceeding 

The nere submission of charge sheet is not lastitutioa of proceeding. 
107 1, C. 835 s 1928 Fat 146 : 29 Cr. L. J. 301 • 6 Pat 768. 


S. 30 (Searches in case o1 offence under s. 19 (f) ) 

s. 30 appears to contemplate the presence of some specially 

empowered officer besides the officer conducting the search. 8 C. 

4 1 3. ^ ' 

warrant of Magistrate is not necessary. 16 A. D. J. 721 ; 47 

Ind C, eOl ; 19 Cr L. J. 949. 

the Sub-Inspector of Police in charge of a reporting station 

making the search need not have a license from a magistrate if he 
be specially empowered by the Local Government in virtue of his - 
office to make such a search. 47 I. G SOI: 16 A. L. J. 721 ; 19 Cr. 
L. J. 949. 

the expression “m the course of any proceedings instituted" 

implies that proceedings must have begun, i(c effect being to cat 
' down the general power ‘ hy a poUe* officer under s. 163, 

Or. P. G. 47 A. 575} 1»5-«A1L,4S4 : 26 Cr. L. J. 

1U2. ., . . 
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EENZnT OF DOOBT. 


5. 30 (Seapches in ease ol ollenee under s. 19 (f))— 

io the case of a house occupied by a joint family there is the 

presumption that the bead of the family, however old he maybe, 
is in possession of the article found therein. 116 I. C. 718 : 
1929 Lab. 872 : 30 Cr. L. J. 658. 

9.31 (Operation of other laws net barred) 

in a case of a technical offence, a uominal sentence is always 

quite sufRcient to meet the cuds of justice. 23 P. W, R 191i) (Cr.) 

——where a case might properly have been tried under the 
Arms Act or the Explosive Act. but the Public Prosecutor did asfc 
the High Court to order a re-tnal, the High Court cannot convict 
the accused under any of those two enactments without a fresh trial. 
8M. L. T. 296. 

concurrent sentence, procedure m case of, 5 Bur. L. R. 26. 

Assault, see ss. SSl-SSS, 

Assessors, see, SS. S84. $S5. 39S‘S05, 309, 919, SSI, SSO, 992. 
Attachment, see I. P. C. 379, 424 

Attempt, see. I P. C. s$. 122. 124 A 191, SQ7 312, SlU 
bail and BAILBONO, See. 89 409-502 Cr. P, C. 

Beneh or Magistrate, see, a 15. Cr. P. C, 

BENEFIT OF DOUBT. 

—when the probabilities lo favour of the prosecution outweigh 
those in favour of the defence, but the olrcumstanres throw a 
reasonable doubt in favour of tbe accused tbe accused must get the 
benefit of that doubt. Cr Rul 20 June 187? : Rat. Un. Cr. 127. 

-before the ^accused can be convicted of an off-»nce. the 


H 1909. 

—benefit of doubt must be given to the accused. 90 P. L B. 
1909, 1 P. W. R. 1907 5 Cr. L. J. 57 s 34 P. L R 1907 

—— before onaccueed can beconvieted of an offence every concei- 
vable hypothesis of innocence must be at least reasonably excluded. 
7P.L.R 1911 s9 Ind. C. 400:12 C. L,J. 69 : II P. W. H.lOllCr. 
5 P. R. 18r2 Cr. lief, 

— -when the first report does not contain the name of tho 
accused, ho Is entitled to benefit of doubt. 33 P. W R ]9ii • 12 Cr 
L. J. 561 J 12 Ind. C. 619. 

-—-where there was tho greatest doubt as to whether the 
accused were In fs'** t-, 


C L. U J.37T. 


lUumskBUuesof the case make the case doubtful 
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Benefit of doubt— 

where the rroaecuUon CTldencc is unsatisfactory and doubt- 
ful, the Court should cive the accused the beneCt of doubt. 5 0. L. 
J. 16? : 46 Ind. C. 145 : ID Cr £. J. 6S9. 

where the case derends mainly upon an alleged confession 

and there is a conflict as to the manner in which the confession 
fass been obtained, the accused is entitled to benefit of doubt. 119 I. 
C. 420 : 30 Cr. L. J. 1080 

benefit of doubt means a real and reasonable doubt When 

there is no reasonable doubt in the mind of the Judge the accused 
should bo convicted 1924 All 511 

when j« a murder case the identity of the body was not 

established the remaining evidence was not sufficient to justify the 
conviction 76 I. C, 397 : 1924 Lah. 168 : 25 Cr. L. J, 173 . 5 L. L. 
J. 417. 

where the circumstantial evidence relied on does not ex- 
clude the reasonable possibility of some person other than the 
accused having committed the ofTeoce tho accused must be given 
benefit of doubt 25 Cr L. J. 424 1923 Lah. 53l 

—suspicion however grave can never be regarded as a substi- 
tute for proof and conviction cannot be supported on the ground 
that there is very strong suspioion against the accused. 93 I. C. 190 : 
2: Cr. L. J. 1294 27 Punj. L. H 615. 

ecNCAL excise act. iact v. b. c. of teoe.) 

—the provisions of ss. 102 and 103ef the Cr. P. 0. do not apply 
to searches made under the Excise Act as it contains a special 
provision relatiog to search. 54 C. 601 : 192? Cal. 527 : 31 C. \V. If. 
667 ; 102 I 0. 547 : 28 Cr. L. J. 579. 

Bigamy, see. /. P. 0. as. JOS. JOO. 494. 

Brothel, see. Disorderly Houses Act. 

Boundaries, see. I. P. O s. 434. 

caucutta suppression of immoral traffic 

ACT (Xlll OF t023.J 

— — living in a brothel for about four days before rescue comes 
within the words “lives in" In e. 4. (I) and (2) 30 C. W. N. 768 : 1926 
C3I. 944 : 27 Cr. L. J. 1066 : 97 I. C. 42. 

rem'T-’ ■' ' j 1 .-. after her 

16th year. 

this ire really part 

and parcel 0 • children parti- 

cularly of minor girls. The word ‘girl ' is s. 4 is not. inapplicable to 
a child below sixteen who happens to be married 56 O 750 ; 48 C. L. 
J. 586 : 33 C. W. N. 198 ; 115 I. C. 266 : 1929 Cal. 99 : 30 Cr. L. 
J. 440. 

the mere payment wf rent bf a prostitute to a land-lord will 
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CANTONMENTS ACT (XV OF 1910). 

the act of the cantonment committee is enforcing the water 

charges in excess of the sanctioned rates is without jarisdiction. 
1926 sind. 130 • 20 S. L. R 325 

CANTONMENTS ACT (11 OF 1924). 

the offence under s 118 (11 (a) (in) is complete if the ex- 
posure is wilfal Qt indecent and in a public place The word “or” in 
the sub Beo should be “and**. 1926 \l'. 263 • 91 I. C. 539 27 Cr. L. J. 
107. 

a magistrate can convict a male accused of an offence under 

sec 236 (1). 1926 Bom. 227: 93 I C 105! . 28 Bom. L B 298- 27 Cr. 
L. J. 3r.5. 

8. 266 Uys down th.it the court roust follow the proce- 
dure laid down in the Cr. P C if the persons mentioned in the sec. 
initiates the proceedings 109 I. C. 607 : 29 Cr I. J 591 


CATTLE TRESPASS ACT (1011871) 

S. 10. Cattle damaging land 

——lessee 18 the occupier of the land under s 10 and conse- 
quently entitled to seize the cattle or cause it to he seized 23 C 
W. N. 387, 50 Ind. C lOOC 20 Cr L J 308. 

—a person in exclusive possession of a piece of land is the 
occupier of the Und truhin this section and be. aa such occupier, 
U entitled to seize or cause to be seized any cattle trespassing on 
the land in his ros*cssion. The question of title does not affect 
the right of the occupier to seize the catttle trespassing on the laud 
in his possession. 32 I. C. 655. 17 Cr L. J 63 3 P R 
23 W. R. (Cr) 2 /?*•/. ’ 

cattle can he Beized and impounded onli when thev are 

actually trespassing, 1 Weir 709 ' 

for the minor offence, negligence in regard to an animal 

which .tr.w> 111" the Eronnr) of . petaoti not .1, owner, provh.on 
is made In the Cattle Trespass Act section IO5 9 B. 173 Rat 
Un Cr. 357. ' ’ 

the peon of an indigo factory which sunnhed see.! to «r.w 

and paid fop tho labour of sowing under an BgrTfiment with the 
raiyat. cannot solze cattle grazing among the mdi?o uun S Inl 
^sc^ing^tho cattlo from Mm IS no offence. 9 C \V N CM- " 0 

the right to selic cattlo subsists while the eettie 

the land and dopi not Continue even after thev 
amlthc ooncrofthe land has no right to the nnd 

cattle and demand the delivery of the cattle m o ®wner of the 
o round. 81 Ii.d. C. 716 (Nag)^: 25 Cr. L. J. 100 4 " ° 

enmi!:S"''t„‘='X'’” If"** oj'„,behalf of a clti- 
1.. J. 77!i3l l„d, 0. 37; *'“7 7»tllo. f9i2 I’. 317; Id Cr. 
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S 11 Cattle damaging public roads, oansis and embank- 
ments 

—9 II Cattle Trespass Act «n irluch the words ''or found 
straying thereon ocuir hivmK hern applied ii> forests hy s 69 
Forest Act. tlio seizure a forest offeer of cattle found straying 
in reserved forest is legal, even thougii ••*> damage baa actually 
been done IJ. *'33 

c.ittle are not l.able to seizure by the officers of P. W. D. 

unless they were trespassing on puhiic property m charge of the 
Officers of the Dep.irtnietjt 21 .M 318 

S 19 Ottieera and paund^keapars not to purchase 

where a Sub. Inspector of Police was charged w»th having 

purchased a pony which iitd been impounded, the .Magistrate should 
have proceeded under a 1') C T. Act. tasen with b 169 1.? C. 16. 
IV K 51 “I Q L If .Ap f 

S 20 Power to make eamplaint 

illegal seizure of cattle IS not ofTence withm the meaning. 

of the Cr V C and therefore compensation cannot bo awarded, 
in such cases, under e 250 Or I* 0. 9 M. 103, 374, 13 C 304. 23 C. 
24S.443, 18 A 353 : 16 A W N. 93 

——the illegal seizure of cattle mentioned ins 29C. T. Actils 
an offence under 8 4 cl (o.)Cf P. C. and according to last clause of 
Sch. 11 thereof any ofTence punishable with imprisonment for 
less than one year or with fine only, is triable by any Magistrate. 
34 C. 936, 23 C. 248. 300 and 4l2. overruled. 

though a complaint under 8 30. must be entertained either 

by a District .Ifagistrate or a Magistrate spocislly’ authorised, juoh 
Slagistrate cannot under s. 193 Sub-S. (1) transfer the case after 
taking cognizance of it, to any Magistrate as contemplated by the 
Code 34 C. 926, 

the inclusion in S. 4 ( 0 ) of the Cr. P. C. in the defioition of 

"offence ' of the worfs ‘'act in respect of which a complaint may be 
made under a. 20 of the C-attle Trespass Act" renders it unnecessary 
for a .Magistrate generally empowered under the Cr.P. C. to receive 
complaints of offences, to he specially authorised by the District 
Magistrate to receive complaints under that sectiou of the Cattle 
Trespass Act. 52 M. L. J 251 : 1927 M. W. N. 167 : 100 I. C. 381 : 
1927 Mad 396 : 28 Cr. L J. 301 ; 50 M. 841 (34 C. 926. 44 B. 42) 
Rel on. 

—illegal seizure* alluded to in ss. 20 to 23 are not offences 
within the Cr. P. C. 5 so such eases are not triable summarily under 
Ch. XXII of the Cr. P. C . 23 C. 243. 9 M. 102. 374, IS All 353 but sec 
Si C. 92e 

a Magistrate taking cognizance of a case under s. 20 may 

act under a. 6. 44 and 14l of the Cr.P.C , there being nothing agaicst. 
P. B 26 of 1879. 

—when the cattle is in the custody of another, the owner 
not acquainted with the facts of the case, cannot complain. 5 t- 
L. R. 205. 
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S.20. Power te make eemplaint — confdf 

a M. of the second class autborised under s. 190 to take 

coenirance of offences upon receiriug complaints make congtzaace 
of an offence under s. 20. 41 B. 42 54 lod. C. 495; 21 Bom. L. K- 1084. 

a suit for msheiou* prosecution under this sec. lies 31 M. 

L, J. 479 ; 20 M. L T. 308 ; 37 Ind C. 374- 

although the General Clause Act applies only to Acts made 

on or after the 14th January 1997 nerertheless erery consideration 
of justice and expediency would require that the accepted principle 
which underlies s. 10 of that Act should he applied to a case under 
the C. Trespass Act. 30 Cr. L. J. ItS ■ 1929 Nag. 96 . 113 L C. 285. 

S. 21. Procedure on complaint. 

the complainant in person or an agent personally acquainted 

with the circumstances, is entitled to complein under s. 21 C. T Act, 
5 Bom. L. R. 205 

^it is not necessary that the agent must know atl about the 
matter from what be has seen himself and not from what be has been 
told by others. 84 Ind C. 551 : 1923 Nag. i56. 

S. 22. (Compensation or illegal seizure or detentfen.) 


——proceedings under $. 22C. T Act are not strictly erimloa! 
but quasi<ien is which a Magistrate ran summarJly assess and 
enforce compensation for an actionable injury which are jointly and 
severally payable by the parlies. 14 C. 175. 

—under a. 22 costs can be awarded to the complainant as 
compeosatJoo for a loss caused by the seizure and detention of rbe 
cattle ? 5f. 3(5. 

• where the complaint is lodged by an agent the coropen* 

sation U to be paid to tb* owner and not to the agent who is gratier 
of the cattle. 1929 Keg. 152 : 116 I. a 414 : 30 Cr. h. J. 633. 

where no compensation is claimed and no allegation is 

made as to the loss in the petetion of complaint, the M. catmot 
award compeosation. 4 Pat. 1, T 231:1 Pat. L. R. Cr. 34 • 72 Ind 
C.7l;J923 Pat 292 : 24 Cr.L.J. 311.4B B. 11 ; 6 Cr. L. J, 122. 

-—there ii no restriction that the court cannot award compen- 
sation unless it is claimed in the complaint. i928 Mad 369 * I 
C. 80 : 29 Cr L. J. 325. 1923 Pat. 292. jiol /of. ‘ ‘ 


no sentence of fine can be passed under ». 22; only reasonable 

compefiiation is awnrdaWe ; 27 C.99itS C. 5V. N.’ 32.1 WeirTlO 
P. R 25 or"8._l’._R_._5 2/ 1510 ;iljs not one for damage to reputation! 


P. R. 37 of 1S78. 7 51. H. C. Ap. 21. 


where there Is land-dUpute bstween the parties the 

MnKhtrau should not refer the parties to civil court hut should 
dispose of the case under ••23. 22 Nt.R 8. 


—-appeal does not Ke from an order under a. 22 awardlnc com 
l^n»atJon for wrongful arixure. 19 M. 233. 15 C. 712 10 B ^30 Tl 
> . 379. Cr. 11. 4 of isOO. IB 5|. L, J. 57 : 31 5f. I33 • 3 M i t 'An i? 
517.4 L.lMt, lO.coa/ra. An appeal l.es under* 403 Jf'rhecV 
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S. 22 (Comp*niatlen op lllogol oolzure op dotontlon— conftf. 

P C from an order of compensation and repayment of fine, etc., 
passed under this section. 63 I. C. ICO : 23 Bom. L. R. 83G : 22 Cr. L. 
J. 624 6 Bom Cr. C 85 

when a person detains cattle licensed to graze by the 

tambardur he is euilty of wrongfully impounding cattle under the 
<rattle Tr Act, even though the license was given by the lambardar, 
without the consent of all the co-iharers in the village. 84 Ind. 
C. 862 7 N L J 193. 

where two persons arc convicted an order not specifying the 

amount of compensation to be paid by each is not bad. 14 C. 175, 

seizure of cattle by the Muniolpal servants was found to be 

illegal as there was no damage to the Municipal trees. 16 A. L. J. 
148 44 Ind. C. 592 . 19 Cr. L. J. 368. 

— —suit for damages ^or seizure Is not barred by this sec. 16 C. 
159, 15 W R 279, 44 Ind, C. 237 (N)fonfra 2 C. L. R. 344, the deft. 
IS to justify hia conduct. 44 Ind. C. 237. 241 (N.) 

5. 23 (Heeavepy of eompenaation). 

no appeal lies from an order under s. 23 P. R, 22 of 1886. 

S, 24. {Pmnmity foe fopclbf* oppaaition or reoeuo). 

no conviction can be had under s. 24 C. T. Act unless it !a 

proved that the cattle rescued was lawfully seized within the mean* 
ing of the provisions of the Act. 23 C. W. N. 376 : 50 1,0.1006:20 
Cr. L. J. 398, 1 Pat. L. T 176 : 57 Ind. C. 464, 43 Ind. C. 618 : 4 Pat. 
L. W, 40 19 Cf L. J. 202. 

—If the cattle were not **liable to be seized" their rescue is so 
-offence and the fact that rescuer bad a special remedy under s. 20 of 
the Act, does not affect the matter. 24 M. 318. 

—to constitute an offence under this sec it must be proved that 
the cattle rescued were liable to be seized under the Cattle Trespass 
Act. 92 I. C. 697 : 1926 All 276 ; 27 Cr. L. J. 313. 

If the cattle are no longer on the land of the complainant 

•when they are seized by him an opposition by the accused is no 
offence F. R 4 of 1891. 

to resist the seizure of cattle after they have escaped from 

the pound ig not punisbabio under s. 24 Rat. Un. Cr. 294 

where the accused removed butlocfcs from a pound and re- 
turned them to the true owner, be was not guilty of theft but only 
-of an offence under this section, 1 Weir 716, 

-^driving cattle by shouts and cries constitute rescuing and 
inducing an acimal to move may amount to using force within s. 349 
ill. (h) 1. P. c. 72 I. C. 616 : 32 M. L. T. 365 : 1923 M. W. K. 437 ; 24 
Cr. L. J. 456 : 1923 Mad. 608 

“—for a conviction under 8- “ 1 ■ • .-'■‘’■■t* « 1 

removed the cattle from the ■ ' ■ 

prove and there must be a liodin • , 

whether the cattle were lawful ' ■ ' ' 

doing damage to the crop. 43 1. » , • *. : 1 

202. 



OATTLB TRESPASS ACT. 


, 41 


S. 20. 


cogoi?' 
ot an « 


power to melee eemptaint — conld, 

-8 M. of \Vie second class auihoTlsed under *. 190 to take 

_<T — — • ' .g make conglzance 

21 Bom. L. K. 1081. 
■ tbis see. Hcs 31 M. 


I rti, nu — • -i Mes only to Acts made 

; - ; . . ■ ' erery consideration 

. - . 'be accepted principle 

' . .died to a case under 

• . .... If. 96' 113 I. C. 285. 

S. 21. Procedure on complaint. 

the complainant in person or an agent personally acquainted 

the circumstances, is entitled to complain under a. 21 C. T Act, 
5 Born. h. R. 205 

it is not necessary that the agent must know^ ail about the 
matter from Trbat he has seen himself and not from what be has been 
told by others. 84 Ind C. 551 : 1923 Nag. 156. 

S, 22 . (Compensation Op llleQal seizure or detention.) 
proceedings under s. 23 C. T Act are not strictly criminal 
'but quasi'Civil 10 which a Magistrate can summariiy assess and 
enforce compensation for an actionable injury which are jointly and 
aeyerally payable by the parties. 14 C I7S 

~~under s 33 costs can be awarded to the complainant as 
compensation for a loss caused by the seizure and detention of the 
cattle 7 M. 545. 

— ~>where the complaint is lodged by an agent tbe compen- 
sation la to be paid to the owner and not to the agent who is grarier 
of the cattle. 1929 Nag. 1.52 : ll6 I. C. 424 : 30 Cr. L. J, 633. 

—where no compensation is claimed and no allegation is 
made as to the loss in the petetion of compUiot. the Al. cannot 
- ■ t. L. R. Cr, 34 : 72 Ind. 

« • 11 , 6 Cr. L. J. 122. 

cannot award compen- 
■ _ i928 Mad. 369 1 103 1. 


—no sentence of fine can be passed under s 22; only reasonable 
compensation Is awardable ; 27 0.992; 5 C. W. N. 32.1 Wefr 710 
P. R 25 of 78, R. B. 5 of 1810 , it is not one for damage to reputation* 
P.R.37ofl879.7 M. H.C.Ap 34. woa. 


8. 22 does not apply where there is no illegal seizure or 

detention. 33 C. 139, 669. 


where there is land-dispute hstween the partied the 

Magistrate should not refer the parties to civil court but should 
dispose £>i the case under s 33. 23 V?. R. 2. 

appeal does not lie from an order under s. 22 awardine com- 

wnsation for wrongful seizure. 19 M. 238. 15 0. 712 10 B 230 11 

M.517. L. B, R. 10. contra. An appeal lies under g 408 of the Cr. 
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S. 22 (Compvnaatlon op lliogal •olzure or dotontlen — eontd. 

P. C from an order of eompeniatlon and repajment of fine, etc., 
passed under this nectlon. £3 1. C. 160 * 33 Bom. L. R. 836 : 23 Cr. L. 
J. 634 • 6 Bom Cr. C. 85. 

when a person detains cattle licensed to graze bj the 

lambardar he is Ruiltj of wrongfully Impounding cattle under the 
<^attle Tr Act, eren though the license was given by the lambardar, 
without the consent of all the co-sharers In the village. 84 Ind. 
C. 862 7 N L J 193. 

——where two persons arc convicted an order not specifying the 
amount of compensation to be paid by each Is not bad. 14 C. 175. 

seizure of cattle by the Municipal servants was found to be 

illegal as there was no damage to the Municipal trees 16 A. L. J. 
148 44 Ind. C. 532 . 19 Cr. L J. 368. 

suit for damages /or seizure is not barred by this sec. 16 C. 

159. 15 W R 279, 44 Ind. C. 257 tNlfontru 2 C. L. R. 344, the deft, 
la to juslifj his conduct 44 Ind C. 237. 241 (N.) 

5 23. (Recovery of compensation). 

no appeal lies from an order under s. 23 P. B. 22 of 1886. 

S. 24. (Penalty for forcihls opposition or resous). 


no conviction can be had under a. 24 C. T. Act unless It Is 

^proved that the cattle rescued was lawfully seized within the mean- 
ing of the provisions of the Act. 23 C. W. N. 378 : 50 I. C. 1006 : 20 
Or L. J. 398. 1 Pat. L. T 176 : 57 lad. O. 464. 43 Ind. C. 618 s 4 Pat. 
L. W 40 : 19 Cr L. J. 202. 

—if the cattle were not **llabte to be seized” their rescue Is no 
-offence and the fact that rescuer bad a special remedy under s 20 of 
the Act, does not affect the matter. 24 M. 318. 

to constitute an offence under this sec it must be proved that 

the cattle rescued were liable to be seized under the Cattle Trespass 
Act. 92 I C. 697 : 1926 All 276 : 27 Cr. L. J, 313. 

if the cattle are no longer on the land of the complainant 

-when they are seized by him an opposition by the accused is no 
offence P. B. 4 of 1891. 

to resist the seizure of cattle after they have escaped from 

the pound is not punishable under e. 24 Rat. Un. Cr. 294. 


— -where the accused removed bullocks from a pound and re- 
turned them to the true owner, be was not guilty of theft but only 
of an offence under this section, 1 Weir 716. 

driving cattle by sboute and cries constitute rescuing and 

inducing an aoimal to move may amount to using force within s. 349 
ilJ. (b) I. P. C. 72 I. C. 616 ; 32 if. L, T. 365 .• 1923 M- W. ff, 437 ; 24 
Cr, L. J. 456 : 1923 Mad. 608 

for a conviction under e 24 It ii not enough that the accused 

removed the cattle from the pound, the prosecution must ^ ee 
prove and there must be a finding of the court upon the_ point 
whether the cattle were lawfully seized while trespassing ■ 
doing damage to the crop. 43 1, 0 . 618 r 4 Pat. L. W. 40 : 19 
202. 
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S;24. (Penalty for forcible opposition or rescue)— ronfr/. 

' before there can be a cooMciion under this sec there must 

be findinp on evidence that damage w,is t-auNcd and cuttle were 
liable to be seized. 57 Ind C 461: 1 Pat L T 176: 21 Cr. L J.610, 
43 Ind C. 445 ; 19 Cr. L J 157. 1 Pat L J J7 1. 

where a charge is framed under b 379 the .accused cannot Lc 

punished under the sec. without frantintt h ch.irce under thh sec. 
and without Riving the accused opportunitj to produce evidence. 4 
Pat. L. \V. 40 . 43 lod C 618 : 19 Cr L J. 2u2 

where a buffalo belonping to the accused w.is impounded 

but was rescued by him after opening a door b> slipping the chain 
over the lock and he was convicted of offences under s. 24 Cattle 
Tr. Act as well as under Ss 454 and 3S0 I P C hut thero was no 
finding that the pound from which the buff.iIlo was rescued was a 
building or house, conviction under ss. 3S0 and 454 wore bad, the 
accused was liable to puntsbment under s. 24 C Tr Act and Ss 3S7 
and 441. I P. C. 1927 Mad 34J . 106 1. C 120- 28 Cr J- J 248 - 52 
M. L. J.143 

separate punishment under the Penal Code as well as under 

this Act Is Illegal, 3.71 l.P.C. being appluable to separate punish- 
men^Wor an offence against the same law. 43 Ind C 445'JyCr L. 

an offence under this sec is not compoundable but if the 

compUmant does not adduce evidence the csbS being u siimnions case 
the effect would be an aquittal. 42 A 2i>2 • 18 A. L. J. 96 • 55 Ind O 
463 : 21 Cr. L J. 305. ’ 

cattle which had strayed loto the lands of the accused were- 

being taken to the pound when tbe complainants tried to rescua 
th,m by force Tbe accused lo ttj.os to prevent tbe rescue caused 
grievous hurt to the complainant., held that they only eseroised tho 
rigbl ol private delence and mete not guilty The fact that the 
sensed we, ^ on. tte. oUhe cat, a does not affect the ones- 


5. 26. (Pen 
under 


alty for damages caused.) 

25 in case of aoimals other than pies causing 
damage, intention to cause damage or knowledge that damage if 
likely to be caused, must bo proved. Cr Rul. 11. 1 12 I VVew tfl’ 

-■ neglect on the part of the owner aud bis allow 

ing his cattle to trespass. must, if they cannot be inferred f/rt^ tKc 
SrofTlsr'"'" affirmatively to exist Cr Rul. 


where it appeared that on previous oecassions the cattle of 

tbe accused were impounded a number of timPR ® 

there was clear intention in the accused to have the a 

on crops at the expense of others. 50 Ind. C 995 • 21 
5 Bom. Cr. C. 1 : 20 Cr. L. J. 387 ’ ^^7 r 
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S. 27. (Penalty of poun(t«keeper.) 

false entry m the accounts by a pound-keeper was held to 

t>e punishable not und<;' s S7, but uoder ss 409 and Sll I. P.-C Cr. 
Rul. 2ofl893 

where a person who was not n pound-keeper but was merely 

entertained by the police pate!, was convicted bv a Magistrate 
under s. 27. the conviction was act aside. 9 B H C. 664 

the maintenance of private cattle pounds was incompatible 

with the proa isions of C. T. Act 39 C. 615 

CERTIFICATE 

to convict a person under a 197 I. P. C for Issuing or signing 

false certificate, proof intent to cause injury is not necessary. (1878) 
P. R. No 15 of 1879 

—alteration of name and age in an Educational certificate and 
u&e thereof to obtain an official appointment, constitute in the 
ai/3 IK’S u> satisfactory explanation offences under 83.466. and 471 
2 L b ft Jib 

wtiere the a<cused ai'olicd to the Superintendent of police, 

for en empiojnient and prc>vnicd ouc false and another altered 
certificate, be was guilty under 6$ 46J and J71 I P C. 32 B 768 

—where the accused forged certificate of competency as an 
•engine room first tindat be was held guilty uoder ss 471 aod 4Ma 
55 0.512 F. e. 

where the accused by filse statements obtained a certificate 
entitling him to a refund of octroi duty but was arrested before he 
.applied for the refund, it was held that this amounted to a prepa- 
tiononly, for be might have torn up the certificate or changed his 
mind. 8 A. 304. 

— — a certificate of doctors as regards age Is not admissible in 
•evidence. 21 C. W. N. 257 P. C. 

a certificate under sec. 197 1 P. C. means either certificate 

that is required by law to be given or signed or that relates to any 
fact of which such certificate Is by law admissible in evidence. 2J 
•C. L. J. 423 ; 20 C. W. >f. 520 s 33 I. C. 316 : 17 Cr. L. J. 140. 

a certificate of guardianship does not prove the age of a 

mioor. 38 C. L. J. 186 : 71 1. C. 336. 

/hr "CerUficale of Pohtical Agent," see, Cr. P, C. S. ISS. 

For ‘‘Certificate of Public Proveeutor," see, Cr. P. C. S. 339. 
tor ‘Certificate of Jfopisfra/e.** see, Cr. P. C. S. SG-t. 

CERTIFIED copy. 

a copyist who made an incorrect copy of a document filed 

with a record was punished under s 197 1. P. C. P. R. No. 16 of 
1879. (1878) 15 P. R. 1879. 

where a person who is bound to give a true copy of a docu. 

snent gives a true copy, he cannot be legally convicted of tbe 
offence of forgery punishable under this section, merely because 
■the original of which he gives a true copy contains a statement 
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Certified copy — conid- 

which IS false, and is known or belicTed by him to be such. Cr. B. 
42 of I&91 Un Cr. C. 4S5. 

certified copy Is no proof of genuineness of the original 

(18S9)9 W.N.9i». . , . 

a prisoner is entitled to copies of all documents for^whicn 

he applies and which he thinks necessary for his defence. M W.lt. 7T 
Charge see Cr P. C M. SSI, 540. 

Cheating) see I. P. C **. ■445-4^. 

Child, sec / p.C.ss.8S.SS,89-9J.10S. 115-91S 36I-J73. 491. 
Chowkidar, see Cr. P. C. »s. SS and 59. 

CinCUMSTANTiAL EVIDENCE. 

in order to justify the reference of guilt from purely cir- 
cumstantial evidence, the evidence must be such as to be lucom' 

• ’ • ■ ' ' ' ccusod and Incapahlo of cj-plana* 

other than that of the guilt. 81 
. .21, M P L K. I9J7 : 42 Ind. C 

• • • J78. 75 Ind C 753, 5 L. L. J. 40 t 

. L T. 684 22 Cr, L. J. 154. 
to justify conviction circumstantial evidence must be ia> 
compatible with accused’s innocence. 9 Lab. L. J 39 7 Lab. 561 : 
37 Cr. L. J, 1004 : 96 I. C. 860 : 1926 Lab 691 

— -wbers DO direct evidence of murder is adduced and the 
ease depends only on circumstantial evidence, the evidence must be 
Inconsistent and Incompatible with the innocence of the accused. 
98 1, 0. 241 • 27 Cr. L 3 1297. 56 C 738 33 C. W 211 1 1929 Cal. 
37 : 116 I. C. 378 

where the evidence against the accused in a case of 

murder by poisoning is purely circumstantial and that evidence 
does not exclude the reasonable possibility of some person other 
than the accused having committed the murder the accused must 
be given the benefit of doubt 77 Ind. C. 600 • 25 Cr L J 424 1923 
Lah. 537, 

where although the evidence is circumstantial, still the 

evidence is such as to prove the guilt of the accused beyond reason- 
able doubt and no explanatiou is given in regard to the inenminatinp 
oircucnstances. the court is juatified in convicting the accused, 2T 


jury mu . 
evidence 
suflicieD. 
'the deed 
if they t 
18 Or. L. . 


.^where the prosecution cornea into a court with ;» sfrv 
which cannot be believed as to its essential details it is iuiuos^ililff 
torely on a part of the story for the purpose of convicting th«, 
necused. The court cannot reconstruct a new case, gj j. c. 212; 



CIBCDilSTASTIAL EVIDESCE. 


17 


Circumstantial a«idanea*~'eonf<f. 

5 Pat L.T. 635. 1921 Pat. 813:25 Cr. L. J. 724, (47 I. C. 73, 17C. 
W. N. 538) Jiff- eee also 47 |. a 73 ; 1918 Pat. 288 ; 19 Cr. L. J 877 s 
4 Pat. L W. 157. 

a coDvlction based upon purely circumstantial evidence 

must be treated with the Ercateat caution and subjected to the 
closest scrutiny. 76 Ind C.97, 

^—10 cases of circumstantial eridence the facts found should 
be inconsistent on a reasonable hypothesis with the Innocence of 
the accused before be is convicted. 41 C, 611 : 21 Ind C. 90U : 14 Cr. 
L. J 660. 

— weak'ccis of the defence atory is not cround for holding 
accused guilty 41 Af. L. J. 2lJ : 3i M. L T 313 j 72 Ind. C 538 

— tne circumstantial evidence must be exhaustive and gx> 
elude the possibility of guilt of any ether person and must point 
conclusively to the complicity of the accused. The term ' exhaustive 
mu»t nut be taken to mean that every incident short of the actual 
killing munt be proved by positive evidence, and the term possibility 
mull iiui be treated as signifying “physical possibility.” 34 P. K. 
1916 Cr dslnd. C7W UCr. L J. 375. 18 C. W N. 114. 

—It would not be safe to convict the accused from the mere 
fact that there IS strong suspicion against bitn, 66 Ind, C. 187:23 
Cr. L. J. 2SI. 

—where there Is only circumstantial evidence to cooneet the 
accused with the crime. It is most necessary that every link in the 
chain of evidence should be carefully tested specially incases of 
a charge of murder. Ko link should be missing and every link 
should be proved. 1922 fat 582 : 1 P. 630 

where a court finds the accused guilty of murder upon 

merely circumstantial evidence possibility of error may be recog< 
nised end lesser punishment should be inflicted, 76 Ind, C. 97. 

-when no prima facie cose is made out the accused may rely 
on the presumption of innocence or on the infirmity of the presump- 
tion of evidecce. Eut when prima/acie case is made out the accu- 
sed IS to explain the circumstances standing against him 7 S L. It. 
109 : 24 Ind. C. 555. 

proof of intention or knowledge such as is mentioned in s. 

373 is almost entirely a matter of inferenee from circfimstances. 
35 C. L. J. 451. 

the fact of misappropriation can be proved as well by 

Circumstantial evidence as by direct evidence. 34 C. L J. 200. 

—the mere existence of auspicious circumstances against the 
accused when bis guilt is not proved beyond reasonable doubt is 
not sufficient to justify conviction. 54 Ind. C. 893 : 18 A. L. J. 67; 
21 Cr. L. J. 189. 

the existence of general hostility, general enmity and a 

desire bowei . ' . • 1 ■ 1 • 

death of anc ' ■ • • • 

but II not c ■ ■ ■ ■ e . 

a particular < • .. : IT ■ ' .s I 
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CIVIL DISPUTE. 

. parties should not be encouraged to resort to the Criminal 

Courts where the dispute can more appropriately be decided liyn 
Civil Court. The tendency on the part of the litigaDts to do so 
should be toecked by Criminal Courts who should be on tlicir guard 
against leading their aid to such procedure 81 Ind C 351 , 25 Cr. L. 
J. 287 IL) 

where tlic matter Is purely n civil matter or more likely to 

bo fully and adequately dealt with in the civil proceedings and prose- 
cution IS initialed to satisfy private spite, criminal proceedings 
should be stayed. 55 Ind C 721 . 21 Cr. L J 353 

it IS ordinarily undeairablo to institute Criminal proceedings 

until the determination ot Civil proceedings in which the same 
questions are involved Cnminal proceedings lend themselves to 
the unscrupulous application of improper pressure with a view to 
influeuce the course of the civil proceedings 24 C. W N 418* 
66 Ind C. 577. 

the M. cannot go behind the decision of the civil court and 

cannot question tue jurisdiction of the civil court 27 C W. N. 267, 
Por other casca, see. Cr. P. C. S. UH 
Cognlxanee. see Cr P.C s$ lus. lOi 
Comcwltfrienl, see. CV. P C ss.JD-jJS 
Common Intontion. see. / P (' a u 


COMPANIES ACT. (Vll et 1913) 

S.2(il). 

auditor deliberately passing over manifestly illegal payment* 

without demanding explanation IS guilty of mistoasanoe 1929 All 8*6 
S. 2 19). 32, 287,— 

__uoless a pstsoE i« ,n charge ot the business he cannot be 
deemed to be the manager theceot A person entrnated with the 
busmese ofahlanch only cannot he regarded as the maneger and 

SI f a "i'mttcr'? . I " 

S 32, (ss. 48.50 of Act Vi of 1882) 

where a paid ManagingDirector and the Chief Socretarv of a 

company were prosecuted under s. 48 and convicted under s Vi nf j ..t 
VI cl 1=92. held that the rea.gnat.cn of the.r positions 
Director and Chiet hectetnry before the pioaecul.on irithoSI hi 
resignation of their posts as directors would not absolve them /Tf % W 
liability under b 60 of the Act and the plea of iRnoranci. 
not be accepted. 23 I. C. 508 , 15 Or. L. d. 300?38 D ‘fc" f™,"* 

where there was no proof that the clitectr.V« ! '* 

rrilfull^, anthorised or permitted the ccrapany to mate deteS'ln filing 
!029‘S!"8°3l?rf?S. St. ntd“,r.“3?;tf. 

' S. 76 \ 

——where within 15 months of the last r7<5»,. , 
cttraordin.t, general meeting has been held ol offeuIrn'/erT 
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S.76 •~eontd. 

<6 can b« h«]d »■ tfaftc ii nothirc In ». *6 dlfl'rrrnllatini; an caira* 
ordinary trrneral mtrtlri! frntn a isrneral rorrllnjr. 54 1 C. 491; 
• 1 Cr. 1. J. 94:111* 1 ,. 11 . 171 Ctmtra whrrr no grnrra) mrctlntt 
wttbln the tnrinlrg of the term under the Artldra cf Atio<:iatlc<n 
wa» held according to are 76 of the Comranlei Act and at 
halecee-aheet audited by the auditcra waa prei'»rcd and read Jn a 
general jneetlrg, the Cotnfviny and Its officer* rfearty committed a 
default under at 76 and 131. The aeiiding In a reiiulililon by 
certain tbare-holdcri to the Director* for the hoIJIng of nn extra* 
ordinary meeting accordingly cannot he a compliance tvlth the 
proTiiioni of a. 76 of the Act. 24 Cr. L J 319 
S 87 


—8 person entrusted with hu«lneaa of a lir.niich raiiiiol 1*0 
regarded as the manager of the Company, ao a failtin* ti> give mUiee 
of a charge of the nanagor of a branch It not nn olTi'iice under a. 
87. 43 J C. 791 ; 19 Cr L. J 215 . 47 D li. 1917 (Cr.» 

S. 104 

-—It IS the duty of the I'lreuora ami tin* MniinKera of a 
Company to (nrnisb the returns that are neeeas.irv iindora I0| (||, 
the plea of ignorance of the pro\iai«»is »t the itw m tlil< retpei'l 
cannot avail them aa an excuse and their del mil to >‘><iii|>tv with 
this provision of law render* them liable to uonvU'llnii uiulor a. 
104 (3). 62 1 0. 885 . lOCf L. J. 725:26 I*. iMUl') f Cr M ll'icl P, 
H 14 and IS (Cr-), 1914 P. L K. 161). AVf 
S. 132, 282. 

- — when bad or doubtful debts are tint shown inuli'r hmk dehls 
It constitutes an offence under a. 282. 102 1. 0 i *9 llniu, It, II, 
722 : 1927 Bom 414 : 28 Cr I*. J- 5Cf- 
S 134 (S. 74 of Aot VI of 18021 

I the Director of Joint Stocic (louicitiiy t'onnol (ihMil In 
answer to a charge under a J34. hi* prior dohmlt In t<'i|«*i') of tbi* 
calling of the general meeting nml of pluolng Ix'furo the I'l'iiinmj 

at sue ■ * h.ibmi'i' shv"). ViH\ 

■K7i2TD. Ii. d.N.V 
lai (4) U tlMt emut 
. of llu* uvellim 


W. N. . 1 ■ ■ 

pUanc 


•—a company Is not by law obliged to u'o a *'*"*'y* 
till a year Is complete from Its registration and a Iflreolor of the 
comttsiiv who resigns office before tho expiry of tlio yt’?*’ cannot 


company who resigns office before tho expiry of tlip 7*'®*' * .... 
befioed with liability under S 74 of the Gompinlcs Act \t of 1831 
for failure to file a balam 


f abeet with the ItegUtrar. ' Act. Vf 
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S. 134 (5» 74 o* Act VI of 1882) — coniJ. 

of 1882 Is not precise on the point, but under the English Law the 
mere ceasing to bold the necessary qusiir>catioo of shares inToiTe* 
Vacation of his office by a Wreclor and It has been niadoclearby 
S 85 {D of the New Act VII of 1913 23 I. C 7f8 ; 15 Cr. L-J. 
380;39f’.W. R. l9U(Gr.) 

——every limited Banking Company is bound to publish a 
statement provided in the third Schedule on dates speciGed in 
Buh-sec. (1) of a. 136, default in it la punishable under sub-sec. 
(4). Jt cannot be pleaded that the statements could not be published 
in time on account of the change lo the closing date of the Gnanclal 
year of the Company 48 B. 305 -82 I. C. 58 : 1P24 Bom 308. 25 
Cr. L J. 1194. 

——a Magistrate has jurisdiction to entertain a complaint under 
this section (old B 74) against a director of a Coinpani for failure 
to comply with the provisions of that section and for a misappropria- 
tion of money or falsification of accounts but ordinarily a Mogls* 
trate ought to be chary of proceeding except after reference to the 
Registrar or on the complaint of responsible person 12 1. C. 972 s 
8A. L-J. 1260: 12 Cr L J. 596. 

—'the officers of the Registrar of Joiot Slock Companies being 
In Calcutta the Precedenoy Magistrate ot Calcutta has jnrlsdietioo 
m respect of a charge under this section against the Director of S 
Joint Stock Company which baa its place of bwelniBS outside 
Calcutta 22C. W N. 96: 45 C. 486 27 C. L. J. 85:41 1.0.307: 
18 Cr L. J. 787. 

-—an order Directing the Directors individually to pay the fine 
imposed on the Company is illegal. 1924 Lab. 489 : C L. L. 
3.160. 

-^-the penalty prescribed by S. 74. (old) is a fixed and not s 
maximum penalty. 23 I. C 468 - 15 Cr, I,. J. 260 i37 P. L- B. 1914 ; 
ISCf. L J. 260. 35 A l?3/of.(78 H. L. R. 1905.19 P. W, ft. 1910. 29 
P.W. B. 19J3). fie/. 

Ss. 207, 20B. 211 


the Legislature was to have 
if the Registrar of the person 
■ ‘ * have been legally appointed 

anu WHO IS acung as » legally appointed liquidator, hence a defacto 
liquidator of *1 company whiob is being voluntarily wound up 
(though his appointment may be imperfect) and who acts as such 
must carry out the duiiea as well as exercise the rights of a liquida- 
tor and must make a return of his appointment and obtain hia 
retirement m a proper way giving notice of that also. 37 A 412 • 
39 I. C. 478 : 15 A. L J 346 : 18 Cr. L. J. 510 fv. . 


~ — Rule 15 niade under 8. 248 by the Local Govt. Is not inten- 
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S. 2B2, 

falie declarations In the application lo the Registrar for 
permission to start business that all the directors had paid upon 
their shares while threo out of four directors did discharge their 
deligation brings the declarant within S. 2S8 of the Act. 46 A. 2i8 : 
77 I. C 826 s 25 Cr. L. J. 474 . 1921 All. 314 : Si A. L J 83. 

Compensation, see Cr. P C. ». SSO, 

Complainant, see Cr. P. C. as. tOO. £00, £47. 

Complaint, see Cr. P. C. as. 190, £03, 517 

Compromise of or eom pounding Cases, see Cr. P, C. s. 345 . 

CONFESSION 

Sub. headings of notes 

(I) Statement of accused. 

i2) Confession, what Is and tiow to bo proved and how 
tar evidence 

(3) Contesefan voluntarily made, a 24 Evi. Act, 

(4) Confessien involuntarily made >e. under eampulsien, 

threat. prom>sa etc a 24 Evl Act 

(5) Confession to Police Offleer. S 25 Evl Aet 

(6) Confession while under Polioe oustody S. 26 Evi Aet. 

<7) Confession to person in authority. 

|8) Ccnfssslsn feeding to discovery of feet. S 27 Evi. 
Aet. 

<d) Confession of ce^acevsed a. 30 Evl. Act. 

(10) Retracted confession, admissibility of, 

(II) L/neerroborated eenfessren. ' 

(12) Recording of confession, see s. /C4 Or. P, C. 

(t) Statement of accused. ~ ' 

statements made by accused to a Police Officer are ad- 
missible as admissions against tbe accused under ss. 17 and 18 of 
the Evidence Act. but not io bia favour. 41 C L. J. 253 ; 1927 Oal. 
17 : 54 C. 237 ; 99 I. 0. 227. 

-statement on oatn made by the accused before the Coroner 

at tbe time of tbe inquest is admissible in evidence at the trial as a 
statement made by a party to a proceeding under as. 16 and 21 of 
the Evidence Act. 93 I O. b90 : 1926 Bom. 466 • 50 B. Ill : 27 Or. L. J. 
466; Contra, it is hot admissible. 50B.56: 93 I C 225:1929 Bom 
144 : 27 Cr. L J. 433. 

-a statement made to a Police officer but not amounting 

to a confession may be used against the maker of it. 20 A. i.. J. 
178 : 65 1, 0. 819. . ‘ ' 

-—8. 25 Evi. Act does oot eiclodo all statements by an accused 
to the Police but only confesBioos. There is a distinction between 
mere adoiissian and coufesaion which are statements either directly 
admitting guilt or suggesting tbe inference of gmlt, 41 C. 602. v 
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(2) Confession, what Is and how to be proved and how 
far evidence. 

— a <'onfe8sion is an admission tnsife at anv time by a person 
charged with a crime, stating or suggesting the inference that be 
committed the crime S L D. Jt. 131 : 4 Ind. C. 102S. 

— — s. 24 does not exclude confession of approver under a. 
339 (2) Cr. P. C.. 29 Cr. L. J 113: 1928 Lah. 320: 108 I. O. 514 


an admission of all the ingredients required to constitute 

an offence Is a confession 24 P. W. It. 1909 

a confession does not become inadmissible In evidence 

simply because there is in it false statement on a material point. 
(1883) A. W. N. 148. 

— the word confession aa used in the Evidence Act. must not 
be construed as including a mere inculpatory admission, fallias 
abort of being an admission of guilt. 7 A. 646, 

“Huzur, knsur map kiyajai, ab aisa kablii nabin faoga*' 

(your honor will pleaso pardon the fault, in future no such thing 
will happen) is not au expression of confession. 14 C. L J. 652. 

•>~a confession must be considered as o whole, Cr. Rob 18 
of 18S4. 8 W. B. :<8. 25 W. R 15. 23; 1 Burma 324, 327 P. U. 4 
of 1872. 

—^a confession must be read and accepted as a whole unless 
there Is evidence to contradict any portion m which case that 
portion may be rejected. 1926 Lab 554* 99 I. C 71: 28 Or. L. 

—the words actually used by the accused ought to be ascer* 
tfilned 10 B. L. R. 332. (l883) 3 W. N. 12. 

—the strictest precision should be enjoined on the witness 
proving the confession so that there may be no room for miatalce or 
misunderstanding. 6 A. 5U9 : (1884) W. N. 221. 14 B. 260 F. B., 11 
C.635, 2 L. B. R. 168. 

the tests for appreciating tbe evidence of .witnesses cannot 

appropriately be applied, in estimating the value to be attached 
to a confession. 6 Bom. L. R 773. 

. •—the confession of accused io one case in which be was con- 
victed cannot he used against biia in another case, unless they 
are deposed to on oath by the person who took them down or by 
some one else who heard them. 10 W. R 56, 11 C. 580. 

a police ollieer should uot be permitted to depose that the 
accused had confessed to bun. 16 0. W.R 238. 

iQ case of extra judicial-confesaion tbe court is to scrutinise 
the whole of the material before it. 81 Ind. C. 630 (Lahore), 
6L. L. J. 208. 

—in order to make a confession irrelevant, it must be shown 
that tbe confession Itself was improperly made. 9 Bom. L. R. 789. 


; a confession made to a Magistrate in a Native State is 

admUslhle In evidence In a trial in British India jf it is duly record- 
9 P V I? *“ ‘*** manner required by tbe Cr. P. C. 

2 P. n. 1909 ! 7 P. w. R, 1909. 69 Ind. C 257 ; 23 Cr. L J. 673. 
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- (2) Confetslon, what la and hew to be proved and how 
tar evidence — conicf, 

— & eonfeitioQ madr to a private Individual may be evidence 
against the priioncr if proved by the person before whom the coq< 
fession was made. 13 W. R, 69. 

——evidence of admission of guilt to villagers may be as strong 
evidence as confession before Magistrate, 1928 Oudh 393 : 5 
O. W. N. 693 

a confession made by a prisoner in a private conversation 

which was overheard, has been held to bo admissible. 7 W. R. Cr. 56 

confession must be read as a whole. 99 I. C. 71: 28 Cr. 

L J.39 

13) Confession voluntarily mad*. S. 24 Evi. Aet 

a confession made voluntarily is admissible under s. 24 

Evi Act 45 A 300 

— d confessl'in ag'iuist oneself mads to a witness with the 
idea that it would be tu h s advantage is admissible m evidence. 1929 
Mad. 92. 

—the atateensnt of a pmonat. whether taken a« a eonfeselon 
or on esamlnatlou, may be received in evidence 5 W R. 1. 

— but tt mutt be voluntarily male and subitantially true, 10 
Cf L. J, 200 

—the Judge Is to decide whether it Is voluntarily made and 
the jury IS to say whether it is true vr not. 11 Bom. L. H. 332 : 

2 Ind. 0. 517. 

- — a Judge ought to be satUlleJ that a confession was volun* 
tanly made before It can bo even adcnimble in evidence. 8 Bom. 
L. R. 697. ■ — 

—where the confession appears to be made voluntarily,, 
and where It agrees with all the circumstdntUl evidence hi the ease 
and the account contained in it is not an improbable one, tbe_ 
confession can be accepted as true. Cr. Kul. 30 July, 1197: Rat. 
Un. Cr. 867. 

the circumstance that the confession purported to be made 

voluntarily is one to be taken into account and is afactofwbicb- 
the accused person may reAsonably be expected to give some satls-_' 
factory explanation. 22 W. R, 51 of 87. . ' ' . 

(4) Confetsisn tnveiuntarily made I e under oomputsion, 
threat or promise, etc. S. 24. Evi. Aet. 

it is improper to attempt to make an accused person, before , 

any evidence is recorded, confess bis guilt and admit fsots that 
may go to incriminate him 2 C. W. N. 7o2,8 C. W. N. 22, 13 
C. W. N. 197, 4. N. L. R. 163, 6 C. L. R 431. 

, • where the accused makes a atatement In writing containing 

... r f..^ , > . r,.. 1 that it was not volun- 

1 ■ ■ , • . • ■ . s ■ 37 0. 735. 

1 •• elicited by a 

•» . • •. a. • ider a.l61Cr. K C- 
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^ .(4) Cenfesaion Involuntarily mad* I •• undar oomputalod* 

threat of promise etc S. 24 Cvl. Aet— contd. 

S.24EVI Act, though such cricumstsncc may be materlal'on Ibt 
QueslJon of Its voluiitariDCSs 37 C 4S7. 

when questions were put which elicited a statement of o 

oo&fessional nature, such czaaiination was wholly Inadmissible. 
25 C. L. J. 323. 

under s 21 Eti Act. the confession becomes irrelevant 

if It was obtained by inducement, threat or promise. 25B. 543. 

3 Bom L. H, 122, but admissions whi'ili lead to a discovery of 
a certain fact is admiaMble. P H 8 of 1882. C A. 509 : (18S4) W. >’• 
219, 24 W. R 3S. 14 D 26 ) f B. 

to apply B 24 the inducement Of promise must be given 

to the accused by some person who bad authority to civeit. Idle 
hope such as that the accused will be pitied if he makes the dls; 
closure Is irrelevant and does not render the confession iosdmiosible. 
32 C. W. N 616 109 I C. 225: 1928 Cal. 500 1 29 Cr. L,J. 49?. 

II Ub. L. J. 5 : 30 Cr L J 49 : 113 I C 65 

—confession duly receWed under s. 164 Cr. P. C. is admissible 
unless shut out by s 24 Evi Act t the subsequent retraction is not 
enough in all cases to mike it appear to have been unlawfully 
induced. 2 Bom. L K. ?6l - 25 R. 16S. 

• —a statement made under promise of pardon Is no evidence 
against a prisoner. 8 W R 53: 45 A. 933: 74 I- U. 529. 

' '—a Magistrate acu without due discretion when as a pro- 
secutor, be bolds cut promises to the accused as an inducement to 
them to confess 1 W. B 24 

statement made by a person under promise of pardon who 
escapes thereafter cannot be used aganst him in his subsequent 
trial. 8 W. W. 63 ! P. H. 9. 1869. P. It.Sof 1882 Cr., 5 N. W P.’86. 

—tender of pardon by Ibe Local Government is not Induce- 
ment or threat illegally held out to an accused. 5 C. L . J. 224. 

e 24 does not exeiode admissions of an approver made 

under s 339 (2) Cr. P, C. as the latter sec. coutecnplatei^a full 
and true disclosure made iipoo the inducement or promise of A 
pardon and not a disclosure induced as a result of undue pressure. 
9 Lab. 6H8: 1928 Lab. 321)' 108 I. C. 5l4- 29 Cr. L. J. 413, 5 
A.L.J.691/of. . 

' the statement of an approver is a confessioQ of guilt in 

respect of the cfinie for which the approver is tried and if it is 
withdrawn before the committing Magistrate it must bo considered 
as retracted, confession and must be corroborated by extrinsic 
evidence. 9 Lab. 608: 108 l.tJ. 5 h ; 1928 Lab. 320: 29 Cr. L. J. 
413:29 Punj L. R. 165. 

rdon is not admissible 

Ptomiaen of immunity 
■ B. H. O. 358 : 91-1. C. 


I. 
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(4) Cenfattlon Involuntarily ma4a l.o. undor eompulalon 
throat or promloo oto. S. 24 Evl. Act — eontd, 

confession under threat is not admissible although threat 

was used not for the purpose of eslortlag confession. 10 tl. L. 
R. p 1 

— sircumstanccs under which confession was made, must be 
enquired into by the Sessions Judge on appeal 8 1) H C 126. 26 B. 
513 : 3 Bom L R 122. 13 C. W H. 861 t 9 C. L J. 663. 

—In the absence of evidence that a confession of an accused 
has been induced by pressure it is not to be presumed that such 
confessionwasthusinduccd.lt B H C 137.22 0. \V N. 809 

—if m the circumstances of she case it appears that there 
is reasons fa suspect that the confession was obtained by induce* 
ment the prosecation must show that the confession was freely 
made 26 C W N 51. 

it is not possible fora court to say that the making of the 

confession “appears ' to it to have been caused by any inducement, 
threat or promise e cept upon evidence before it 4 Pat L. T. 186 : 
72 I. C 961 ! lOS I C 36r . 1928 Lah 676 • 29 Cr. L. J 385. The 
inflaence may be suggested by the confession itself or by the 
..•s...., .r It.. t... .1 ... »- ja — A -dduoed by the ac* 

. • which the court is 

■ ' ■ . . I t conoluslon cannot 

• • . ' 87 1928 Lah. 676 1 

29 Cr L J 38S. 

where the case against the accused mainly depends upon an 
alleged confession and there is conflict as to how it was obtained the 
accused Is entitled to benefit of doubt. 119 I 0. s20 : 30 Cr. L. J, 
1080. 

tbs expression used in see. 24 Evl Act "as if it appears*' 

and not “proved'', consequently though the accused has not adduced 
evidence to substantiate the allegation that the confessioD . was 
obtained by threat or Inducemeot it is still open to him to show that 
the circumstances under which it was made would justify that 
inference, 33 C. W. N. 1112 : 1929 Cr. C. 362 : 1929 Cal. 726. 

confession was not admitted in evidence as the ill-usage, 
unjustifiable violence and illegal detention of the accused vitiated 
Its voluntary character. IBom. L R 35? 

a confession caused by illegal inducement or by^illegal 

detention of the accused's relatives ts Irrelevant and the question of 

its truth is immaterial. 11 Cr. L J. 41: 4 Ind. C. 759 ^ 

when a confession made to a Magistrate ie defective as made 

under undue Influence, its defect is not counteracted except by a 
consequent discovery of a relevant fact. 3 B. 12, 26 C. 569. 

(6) Confeision to Pollee Officer. S. 25 Evi. Act. 

—the term “ Police-officer*’ Is not to be read in a technical 
sente but tn Sts more comprehensive and popular sense; the Deputy- 
Commissioner of Police in Calentta who was also a magistrate, 
accordingly held to be Police officer within the meaning of 
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(5), Confession to Polios officer. S. 25 Cvi Act.— confcf. 

I.'C. 207: 25 W. B. 26. 26 C 569. 22 B 235. 25 0. 711. 17 B. 485 
/ol,2 C W. H. 71 Disi 10 M. U 3. W R»7. 2 M. L. T. 411: 6 0. 
L. J. 164. 32 B 111 F. B. ^xpl. 71 Jtid.C. 360. see also 23 N. L. 
R. 23; 101 I. C. 599. 1927 Nag. 222- 28 Cr. L. J. 477. 

s 25 'E?!. Aot applies to every Police-officer and la not to be 

restricted to the offieera of the Regular Police force. 26 C, 569. 

——Excise Officers are pot police officers and confessions made 
to them are not inadmissible. 54 C 601 . 31 C. \V. N. 667j 1927 
Cal. 527 ; 102 I. C. 547: 28 Cr. L. J. 579. 20 Cr. L. J. 24. 971. C. 
665 : 28 Bom. L. B- 674: 1926 Bom. 517 : 27 Or. L. J. 1145, Contra. 
99 I. 0.594; 1927 Sind 112: 28 Cr. 1. J. 162 


a village Magistrate is not a Police Officer and so a con* 
fession made to him is not inadmissible. 7 51, 287: 1 Weir 735, 17 

B. 485. Confrn, 26 Jf 38. 

a Police-Patel is a Police. officer within the meaning of >s. 
25 and 26 Evi. Act. 17 8. 485. eonlro. 28 Cr. L J. 47l : 1927 Nag. 
222: 101 I 0. 599 

——.■i police Patel is tvlthio seetloa 25 . 26 0. 569: S 0. W. N. 
393, but a police patel In Berar does not come witbm the term 
“police officers” 23 N. L. R. 23 : lOt I. 0. 599 : 28 C. I*. J. 471. 
— — Abbati officers ate not ” Police officers ” within s. 45 , 84 1. 

0. 151: 1925 8 70 contia. 28 Bom. L R. 1116: 1927 Bora. 4s 99 

1. 0. 330 : 51 B, 78 : 28 Vt. L. J 122 F. B., 28 Bom. L. R, 174 
overruled A Kotwar iotbe Central Provinces is not a '*PoUoe» 
officer 1924 Nag- 29 : 25 Cr L. J. l47 : 76 I. C. 291. 

a confession made to an Excise peon is inadmissible In 

evidence 117 I. C. 331 : 1929 Bom. 70: 31 Bom L, B 49: 30 Cr. 
L, J. 783. 

a village beadman in Burma is not a ” Police-officer” 81 I. 

C. 540: 3 Bur. L, J. 11. 

conleeslon to a villaae-MnDsiS in the Madras Presidency 

is inadmissible. 2 M. 5: 2 Weir 123. 

—so also to a village beadman or gang appointed under the 
Burma Bural Police Act. 1 Burma 479, hut not so when it is made 
to a village cbowkidar. 2 0. W. N. 71, Contra 2 0. W. N. 637. 
— a ohowkidar is not a Police officer within the meanice.of 
8. b9 Cr. P. C. 27 C. 366 : 4 C. W. N. 252. 

the custody of the jailor in a Native State is not the eustodv 

of the Police officer. 20 B. 795. 2 C. W. N. 71 Fol. 

the words “Police-officer” and " Magistrate " in s. 26 Evi. 

Act Include those of Native States. 12 A. 595 • 118201 W N ics' 
22 B. 235,33 P. W. R, 1907: 46 P. L. R. 1908 ’ 

to : ■ • ' 


men ega1n»\ him is admissible nnder ss. 25 and 26 of the Evi. Act 
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rS) C 0 nl«Btlsn ts PpIIo* oltlear. S. 25 C«I 

It s< also admitst^^c as «tat«mvnt and^r s. 18 Rvl> Act 9 Pat. L. T, 

449: 1923 Pat 473- 111 I a 7SI 

the Kcnsral ruU in a. S5 Etl. Act ii further subject to that 

whi>*h admit* itatementi teadine to ditcoTCry srhcther they amount 
to confessions or not. 41 C COl 

confession made to a Police Rivloi; information which leads 

to the discovery of fact is admissible fi A 599 : I1S34) tV K 229, 
24 W n 36. 14D 26) F B . |0 B. 595. 2 L. B- R. 163, 31 A. 5«'2. 

but the fact discovered in coose<t>ienee of the confession 

must be relevant to the case 9 Pat. L T 377: 1928 Pat. 22: 9 
A, 1. Cr. R 118 

—an accused signing the recovery list made in a search 
under the Kicise Act cannot b» relied on as proving that the 
acociised wai to iiosiession of the iiou*e If it he evidence it would 
he an 111 rinimatincr ststement to a ciolice ofHccr and as such could 
oot be admis^ilile m evidence |i)(i J C 707. 29 Puoj L. B 119: 
8 Lab. 326: 1929 Lab 343 

— oan lOcriminatiQS statement made to a witness and suhse* 
Quentty repeated before him and the police officer is undoubtedly 
admissible. 1923 Lab. 389 

->->any statemsot made to the Poiict to the effect that an 
article produced by suspected men really belonged to the deceased 
would amount not to a confession but to an admission. 5 Lab. 
L. J 128. 

—under e. 25 Evi Act. a confession made to a police officer, 
whether he be officer investigating the cess or not, is inadmissible 
in evidence except so far as provided by s. 27. 1 C. L. R. 21, 26 C. 
569. 6 C 530 Disf 

— — a conf • 

but to assist 
ing the defem 
teases for the • 

29 Cr. L J 26 

. a statement of co*accDsed while In the custody of the police 

being an admission of a criminatiDg circumstance cannot beadmitted 
in evidence. 19 B. 363. 

—confession made by an accused person while temporarily 
separated from the Police lock on is not admissible In evidence. 
108 I. C, 398: 1923 Lab. 282: 10 Lah. t.. J. 174 : 29 Or. L J. 386. 

■ '■ the confession to the police may be used for the purpose of 
arrJvJog at a cosclusion as to whether a subsequent judicial con* 
feaslon should be believed op not, 75 I. C. 693: 1923 Lab. 31Ss 
25 tv. L. J. 5. 

■ ■'though a confession tnado to a Poliee>officer may not be 
Droved as ae^iust an accused, it may be proved for other purposes. 
2 B. 61. 9 B. 131. 25 B. 16$. !9 B. 668. 
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(6) Confeislan while under Police oustocly >• Cvl. Act 

——as soon as an accused or suspeetod person comes into the 
hand of a "Police officer.*' te is. iii the absence of clear and un- 
mistakeable evidence to the contrary, no loogec at liberty and is 
therefore In custody within s. 26, 71 I. C. 429 : 1924 Nag. 173 : 
25Cr. L. J 381. 

where an accused was eent to hospital from lock-up for 

treatment and the Police was in the earanda while in the _ room the 
accused confessed bis guilt, the confession was inadmissible as be 
was in custody woilc iii hospital. 42 B 1 

confession to Magistrate while in Police custody is not 

admissible 91 I. C. 806 • 27 Cr L. J. 131 s 1925 Lah. 557 

an admission not being a confession of guilt, made by an 

accused person to a police officer before arrest, is admissible. 6 C. 
530 : 7 C. L. R 45. 

ooofeasion was held unworthy of credit for amongst others 

the reason being that tbe confession appeared to have been made 
after the accused bad been lu police custody for sometime. 15 0. tV. 
N. 593. lie L. J 273. 

—statement made by an accused while in Police custody to a 
friend, during tbe temporary absence of tbe police Is not admissible. 
20 B. 165. 

—confession made by an accused person while temporarily 
separated from the Police custody is not admissible, 108 1. C 398 : 
1928 Lah. 282 : 10 Lah L J 174 : 29 Cr L J. 386. 

eonfessioo made to a person asked by the police officer to 

take down the confessiou. tbe police officer being in such proximity 
as to make his preseoec likely to affect tbe mmd of the confessing 
' person, is in substance a confession made to a police officer. 97 1 C. 
, 44 : 1926 All 737 : 49 A 57 : 27 Cr I.. J. 1068 

the evidence of a Police who overheard a prisoner's state- 
ment made in another room, and m ignorance of the Police man's 
vicinity and uninfluenced by It, IS not iuadmissible. 7n.R. 56. . 

a confession to a Magistrate on leave in the presence of a 

Police officer who had arrested the accused is not admissible In 

evidence. 1929 All. 855 : 30 Ur, r..J. 867 : 118 I. C. 46 

a Juge d' instruction In French India is a "Magistrate'* 

within s. 26 and a statement made by an accused in Police custody 
to such person is admissible in evidence. 52 M. 529 : 1929 Mad 487 • 
1929 M. W. N. 381 : 56 M. L J. 628. 

(7) Confession to person In authority. 


there is no definition of a “person m authority.” -The 

expression has been construed in England and the test is, had the 
person authority to interfere la the matter? The accused's wrone 
Impression will not suffice. 50 0.127 :74 1.0.264. 

a confession made to » person m authority induced by false 


hope or fear Is not voluntary and is inadmissible' 'iu Evidence 89 T 

C. 961 , 4 Pat. 616 ; 26 Cr. L. 3, 1441 : 1925 Pal. 772, ' 
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<7) Cotiftsilen to porton In outhoriljr— confi^ 

>a rillagB puncha^st who ncllTcljr aiilitf (he rollce officer In 
the InrestlcatSon of n crime it a "peraon in oulhorlty.” 8 Pal. S89: 30 
Cr, L. J. 6T5 ; 1929 Pat 275 : 116 I. C. T:0 1 10 Pat. L. T 519: 1929 
Cr. C. 62. 

confession to a village Paneliayat who is a person In 

autborltr I*, within the meaning ofa 21 Erl Act l/iadmlsslhla. 9 C 
W. n. 474 s 2 Cr L J 255. 11 a W N. 90t : 6 Cr. L J. 154. 

collecting panchayat anrl assistant panchajat constitute 

“persons In authority.** 50 O. 127 . 74 I. C. 264 . 1923 Cal. 45?. 

—a confession made before the Panchayat who did not give 
any Inducement but onlr told th« accused to speak the truth is 
admissible. 11 C W. N 934 6 C. L J. 154. 

a president of a Panchayat is a person in authority 23 C. 

L J 477 2jC W N 512 33 I C. 82.so also a Lambardar. 4 Lab. 
L J 235 

-a Mukbu of a viUnge it a person m authority 97 I. C. 44 . 

1926 All. 737 6 Cr R 2U 49 A 57. 24 A L J. 958, 

——medical officer was not a person in authority within the 
neaniag ofs. 24 Evi. Act, 6 Bom. L. K 507 

—the expression “person ID authority” includes Police Patel 
<ln Bombay) who arrests oae of the persons accused of the olTcnee. 
40 B. 220. also the prosecutor. 26 C. W K. 54 

— Zemiodar of the village who is also a Ifagistrate Is a person 
In authority. 1927 Pat. 237 ; 10! I. C 881 : 28 Cr. L. J.<97 : 8 Pat. L. 
T. 566. 

— >a confession legally taken by the Magistrate cannot be 
ruled out of court, simply because the accused was produced before 
the Magistrate with sole object. of having bis confession recorded by 
him. 21 P. W, R. 1903 Cr 

— confesslnn made to pancHavttdara is admissible as they 
are not persona in authority. 45 M. 1.. j 845: 18 L. W. 886:76 

I. C. 829 ; 1924 Mad. 230. 

-^—confession made before the Administrator in Pnrtuguese 
territory is excluded under s 26 Evi Act, 26 Bom. L. R. 706 ; 1924- 
Bom. 480. 

statements made by the accused to tlie Sub>Deputy-AIagIs- 

trate, deputed to make local Inquiry, are inadmissible. 8 C. W, N. 
22. 2 C. W, N. 702. 9 M. 224. 9 C. L J. 55. Diat. 

—an Inamkhor holds semi-official position and is not a 
person in authority under the EW. Act. 114 I. G. 719: 30 Cr, L. J. 375: 
1929 Cr.C 102 ; 1929 Lab. 558. . - 

<8) Confession leading to diseovery of fact. S 27 Evi. Act. - 

in construing this sec. the word •’confession" does' not 

necesidrily mean o complete admission of guilt but means and includes 
any Incriminating statement. 1929 Lab 338: 115 1.0.1: 30 Cr. L. J. 
385. • 

the word ••distinctly'* In a. 27 Is used In some sense othe 

than the word “directly", 1929 Lab. 338 j 115 I. C. 1 : 30 Cr. L J. 385. 
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(S) Confestlon Itadlng to dl»eoyory of fact, ».27 Evl» 
Act— confJ. . . 

the word •Tacf as used in 3 includes not only 

pbystoal fact but also the Psychological fact or mental condi- 
tion of which any person is conscious, the word is used In the sec- 
tion in the former Sense. 1929 Z»ah. 344: 30 Punj L. R. 197: 30 Cr. 
L. J. 414: 115 1. 0. 6- 11 Lab L. J. 159: 10 Lab. 283 F. B. 

the word “information** which is distinct from the word 

''statement" connotes a statement or other means employed for 
importing fcnowlege possessed by one person to {another and the 
knowledge so derived by other person. 1929 Lah. 338:115 1. C. 1« 
30 Cr. L. J. 385. 


such portion of the confession made to the investigating 

officer as leads to the discovery of any fact nre admissible under 
a. 27 of theEvi. Act. 93, 1. C 881 . 5 Pat. 63: 1926 Pat. 232? 7 
Pat. L T. 306 

the whole of the statement which leads to the discovery is 

admissible and sentence should not be to cut up as to reduce tbe- 
statement only to the actual words which the accused may use 
to express the fact that be had bidden the property. The confession 
that the accused had in hts possession certain stolen property is 
admissible in evidence even though be himself produced this pro-^ 
perty and it makes no difTerence whether be himself digs out the 
property or whether on the information given hy him some one else 
digs up the ground and produces the property. 93 I. C. 42: 1936' 
Mad. 638- 27 Cr L. J. 394. 50 M 274. 


when some fact is discovered by Information from several 
persons charged with an offence it should not be treated as dis- 
covered from the information oftben> all but from the first infor- 
mant and it cannot be used as evidence against the subsequent'in* 
formants 101 I. C 488: 28 Punj. L. R. 187: 28 Cf. L. J.' 456: 
1927 Lab 789 

—joint discoveries are not admissible at all against any of 
tbe accused unless it can be proved who first made tbe discovery. 
1929 Lah 665: 30 Punj L. B. 397- 1929 Cr. C 214: 30 Cr. L. J. 
639. 116 I C. 619 


— ~-once property baa bean discovered in consequence of 
information received from respected person it cannot be re-discover- 
«d in consequence of informatioa received from another susnected 
person. 9 1*. L- R. 192Z.64 I. C. 592. ^ 

-the general rule m s. 25 Evi. Act. is further subject to 

that which admits statements leading to discovery whether they 
amount to confession or not. 4l C. 601. 


under a. 27 the truth of the confession is guaranteed by 

the discovery of facts in coospqueoce of the information civeo so 
risks under ss. 34, 25 and 26 disappear. .1928 Lah, 476. 

, “-~-a-CQnfe88\on made to a Police giving information which 
25«i w t»^ is admissible 6 A. 509 s (1884) W, N. 

2S9. 24 W. R. 36. U B. 260 F. B.. lO B. 595. 2 L. B R. I68. 3L 
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(6)' Confofion Itading to discovary of fact’ ■ 27 r..i 

Aet-confd. . 7 tact. .. 27 Cy|. 

A. 592. 6 I’at. T<": 1C6 1. a 69S: 1928 Put 162: 29 Cr L J. 


it la not all atatemcnta connected with tbc dlicovcry of 
property that arc admiasibic, but thoae only which lead immeitiately 
to the discovery of proprrly and ao far. 11 U. U.C. 242 6A 20D 

F. B.14B. 260 F B..3U i2.12M.l53,CO 530.1OP. 59,-.. (i883) 
3 W. N. 126, P. R. 30 of 1685 and it muat be a fact relcvunt to the 
oase m which tbc evidence la Bought to bo given. 105 1. c G 
Pat 611 28 Cr. L. J 971. 9 Pat. 1. T 449 • 1928 Pat 22. 9 A I Cr 

R.llScflfra. 1929 Lah. 344 : 115 1. C.6: 10 Lab 283 i 30 Cr. L J 
414 : 30 Punj L. R. 197. F B. 

admissibility of first information by accuaed admitting guilt 

and leading to diacorerjr. 49 C. 167 : 10i3 Vai. 3ii, 

the confeasion must be made by a person accused of olTenee. 

Where the husband assaulted his wife who died as a reault of it and 
the former went to the police atation and reporled the matter in cou« 
sequence of which the ro*'C® found out the corpse, the statement to 
the police wai r.ot admissible under this sec as the husband was not 
at the time making the statement as a '’person scouted of an 
offence " 6 Pat. L. T. 533 : 111 I. C. 118 : 1925 Pat. 491 . 7 Pat 411 r 29 
Cr. L. J. 790. 


statements to the Police>ofllcers pointing out the places 
where the offence was committed by others or where be concealed 
himself and the bouses to which be went for assistance, whether re* 
garded as information leading to discovery er as statementmadeby 
him as part of tits defence, are admissible in evidence as admissions. 
41 C.601. 

— ^statements by the accused aa to what, according to his case, 
had actually happened, oxculpatiog himself and put forward by way 
of defence are admissible notwitbstaudiug that by other evidence it 
may be shown that such statements are inconsistent with truth. 41 
C. 601. 

a useful test as to the admissibility of statements made to 

the Police is to ascertain tbe purpose to which they are put, by the 
prosecution. If the prosecution relies on the statements of the 
accused as being true then they may. and probably in many cases 
will, bo found to amount to confessioos. If on the other band, the 
statements of tbe accused are relied on not because of tbeir truth 
but because of (heir falsity, they are admissible. They are In such 
cases brought forward to ahow what tbe defence ot tbe accused la > 
and that, as the defence Is untruth, this is a circumstance tending 
to prove the guilt of the accused. 41 0. 601, 

• ' such statements are also inadmissible when tbe fact dis> 

covered was already known to Police-officer, II C. 635, 1929 Cr. C. 
678 ; 1929 Sind 250. 1939 Cr. 0. 673 1 1919 2iag. 350, 12 M. 153. 

—where tbe article Is found not in consequence of the informa* 
tion given by the accused but by his own act eg. his going with tbe 
Police and pointing out tbe a pot, tbe confesaion is admissible, 6 A. 



COJJFESSIOK. 


(8) Conletsion leading to dlaeoeery of tact, a. 27 Eel. 

Act— contd. • 

509 : 4 A. W.N. 229 F. B.,lOLah L. J. 551 : 112 I. C.55 : 29 Cf. L. J* 
967. , 

where the statement of the aeensed Is necesiary preliminary 

to the fact thereby discovered, it la admissible uoder 8. 27 Erl. Act, 
the question whether the statement la sufficient to enable the Police 
to make the discovery by tbemselvca, or ia only of such nature as to 
require farther assistance of the accused to enable them to discover 
the fact, is immaterial. 25 C. 413. 2 C. W. N. 257, 11 C. 635 i?c/., li 
B. 26a fol.. 4 A. 198 Dis. 

——where a person was murdered and his body was discovered 
in consequence of information received from the accused the state* 
Dient of tbe accused to the police that be with his father and brother 
buried the body is admissible to evidence. 95 I. C. 60J : 27 Cr. L. J. 
a27:8Lah. L J 519. 25 C. 413 /o/, 

a statement by the accused to a police officer amountiog to 

a confession la not ad nisaibte to evidence, but it is admissible under a. 
27 Evi. Act, if a fact is deposed to as discovered in consequence of 
theioformatioo. 44 C, E. J. 253: 1927 Cal 17: 51 C. 237 : 99 J. C. 
227 : 28 Cr. 1.. J. 99. 


where tbe accused voluntarily went to tbe Police officers and' 
made a statement that he bad committed the murder and that tbe 
lostrumeot of murder was in a place named, aod be was subsequently 
arrested, held that the statement was a confession and was nut 
admissible, but evidence of Police officer however was admissible to 
prove tbe conduct aud conditioo of tbe murderer at the time when 
the statement was made. 16 C L. J, 13 : 10 Cr. L J. 193 : 2 Ind. C. 
951, 

—so much of the informatioD. even if it amounted to n confesy 
alon, made to a Police officer, may be proved, ua related to discovert 
of the articles stolen Tbe conduct or acts of tbe accused were no' 
dealt with by e. 27 aod relevant under s. 8 Evi. Act. S. 27 of the Evi- 
Act was an exception to the preceding sections and its object was 
to provide for the admissions of evideoce, which, but fur that sec. 
could not be admitted. 6 A. L. J. 839 Gr. F B.dlA. 592, 1924 Lab. 
434, 69 I. C. 377, But see l4 B. 260.. 23 C. 413 ; 2 0. W. N. 257. where 
it was held that B. 8 Evi. Act does not render admissible in evidence 
any statement which ss 25 and 26 exclude. 


there are two limitations in order to prove the information 

against the accused. (1) Tbe ioform.itiua must be such as has 
caused the discovery of tbe fact. (2) Tbe information must relate 
“distinctly” to the fact discovered. Thus only that portion of the 
Information Is provable which was tbe immediate or proximate 
cause of tbe discovery of tbe fact. 1929 Lab, 341 : 30 Punj. L, 
R. 197 : 30 Cr. L. J. 414 s 115 I. a 6 : 11 Lab. L. J. 159 : 10 Lab. 283 
F. B., (9 Lab. 626 : 1928 Lah. 308 : 111 I. C.561) ore/TMfed. (I92t> 

Mad. 638, 1928 Pa*.. 162) i)isa/ed/roiB. 12 Mad. 153 t'xpl. 

7 — “the statemeut'leading to discovery must- be proved in the. 
precise terms is which it was given ill 1. C. 661 : 1928 Lah 308 : 29 
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(6) Cenlctalen leading to dieeovery of laot. e. 27 Evi« 
Aei— fon/d 

Cr. L. J 681 . 9 Lab. 626. 1926 Med. 633 F S , Hel (15 P. W. R. 1913 
Cr., IIP. B 1915 Cr.. 9 P W. R. 1918 Cr.l Doubted. 1926 Lab. 138 
Diet, 1926 Bom. 513, (928 Pat. 162 Approt^ 

—8 162 Cr. P. C. overrides a. 27 Evl Act 1927 Nag. 203 . 28 
Cr. L. J. 340. 100 1. C. »20 

9. Cenfessien ef eo-eeeuaed, S. 30 Evl. Act. 

-~~tbis SCO. does not refer to atatements made at the trial 
but to (bo siatemeuts made before .md proved at the trial, 1929 
Mad 285 118 I. C 512 192‘JM W. N. 3»l : 3il Cr L. J. 932; M. 33 302 
Diia from, 45 A. 323, 4 C 48 F B Approved 

a confession of co-accused made in the absence of the other 

U of no weight aa against the Utter, aucb confession as well as the 
statement of approvers are regarded as tainted from tbeir position, 
IOC 970. 6 Bom L. R 481. 

tbe coolession not made In the presence of a Magistrate, is 

'^ot admissible in evidence unless the fact discovered is one which 
of its own force, indeoendenil; of the confession, would be admiS' 
aible in evidence. 3 Mad. H C 318 • 2 W eir 735 

■— B 30 applies to confessions made to ibo residents of tbe 
same village as tbe accused. 4 Pat L T.503. 

— >~confeBs]on recorded in tbe manner provided br Cr. P C. 
^ven tliough made to M. outside Br lodia, if proved against tbe 
maker of it. may be taken Into consideration against co*accused. 69 
Ind C. 257 23 Cr. L J. 673. 

~~in tbe case of several accused persons an entry la tbe 
account book of one that be paid rents on bsbalf of another, is not 
evidence against that other. 45 M. L. J.728 : 33 M. L. T. 182. 

■ if prima/ocie evidence of the existence of a conspiracy is 

given and accepted, tbe evidence of statement made by one cons- 
pirator Is admissible against ail. 20 L. W. 202 : 81 I. C. 817 : 1924 
51 ad. 805. 

a confession of a co-accused Js corroborative evidence of 

another co-accused's confession, if tbe former supports tbe latter in 
all Its material parts. 21 P.'W. It 1909. 

_ * jg of no practical value 

N. 670. 28 C. 689. 18 Cr. 
28Cr. L.J. 854.101 I C. 

Cr. L J. 497, but If that 
confession Is unrebutted it is admissible as very strong piece of 
evidence. 114 I, C. 77i J 30 Cr. L. J. 360 : 1929 Oudh 167. 

---a retracted confession of one accused can be taken Into 
account against his co-accused under a. 30 Evi. Act ,'7 Burma'333: 
2. P. L.J 80; 18 Cr. L.J. 445. 

—a retracted confession should practically carry do weight 
against the co-accused because ft is not made on oatb. it .js not 
tested by cross-eramination and Its truth Is denied by tbe maker 
himself who has lied on one or'*other of tbe occasions and a very 
fullest corroboration would bo uecessarT In such a case for more 
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g. Confetalon ot oo-aceused* S. 30 Evl. Act— eonW. 

than would be demandod for sworn testioion)' of an accompUco on 

oath 40 C L. J 551 : ItiaS Ca! 406 • 

the confession of co-aocuscd is inadmissible without corto* 

horation.OA 462,4 0 483 P.B..28C 069; ,19 W. R Or. 16. 10 U. 
2J1,-2C.W N 749. 20 Or. L.J. 497.15 B 66, 22 A. 445. 81 1. C- 817 : 
20 L. W. 202 25 Cr. L J 1041, 95 I C. 958 ; 27 Or. 1,.. J. 85S : 1926 

Ail. bOi, the question uf what eorroboratwe ©Tidence U sufficlaot 
must depend on the circumstances of each particular case, 1929 
Mad 498 . 119 I. C. 474 t 1929 M W. N. 272 : 30 Cr. L. J. l071 ; corro- 
boruuon nuist he id material particulars. 1929 Lab. 235 5 30 Ur. L. J‘ 
385 : 115 I. C. 1. 

a conviction based on the confession of a co'aceused alone* 

would be bad in law. 38 C. 559, 1927 F.it. 257 : 101 I. C. 831 : 8 Pat- 
L. T. 566 ; 28 Cr L. J. 497. 

such confession must amount to a distioet confession of the 

offence charged and not solf'ezculpatory. 6 U 288,6 0.279,7 0.65. 
10 0. 870, 7 A. 647. 

'—to make the confession admissible agaiost co-accused it Is 
oot necessary that confessiog prisoner should implicate himself ss 
fully as his co-accused. All that is necessary is that the coofes* 
Sion shall substantially implicate its tsaker in regard to tbe crime 
with which he and bis co«accused are charged. 4 Fat. 1,. T. SOS, 72 
Ind.C.497 -24 Or L.J. 385,1924 All.Sll . L. U. 5 A. 101 Oi. 

—but the principle underlyiog s. 30 £vi. Act is that unless the 
patties 
self to 

on it. ‘ • 

—a coufeasion is not inadmissible against a co-accused simply 
because it is not a complete and detailed confession up to the biR. 
84 Ind. 0.648 : 1924 A. 511. 

— — s 3U of the Evi. Act 19 not limited to oases where the con*’ 
fessing accused directly implicates another accused but extends to 
cases where the confession indirectly aSects tbe latter. 50 B 6S3 : 
28 Boro. L. R. 1013 : 1926 B. 513 ; 27 Or. t. J. 1 140 : 97 I. C. 660. 

——it is not necessary that there should be au admission of 
actual guilt. The admission may establish constructive euilt, 4 
Pat L. T. 505. . 

' • .r . . J regards one 

' '■ • iffence on the 

293. 

- a confessioii 

—confession to be admissible against co accused must sub- 

1926. 
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9. CQnfftilon et eo>kceut«d. S. dO Evi< Aet — contd4 
a W. N. 731 : 107 J. C. 351 f J92S Cat. 4}6 : 47 C. L. J. 52B : 29 Cr. L. 
J. 527. 2 A. 414 M. on. 

——where three person* were jointly tried and during the trial 
an tnf"rmatinn was lodged by one of them with the police which 
was an admission that alt the flccu«cd were present at the occur* 
rence, the information was not a confession under a. 25 Evi Act. 37 
C. 467. 

under Ss 27 and 30 of tlio Evi Act a confession made by 

one accused can be taken Into considerdtion against another accused 
when such confession Is the immediate cause of discovery of some 
fact relevant as against such other accused 31 M. 137. 

——the Legislature very go«rdedIy says that the confession of 
a co-accu!>cd may be taken into consideration 24 W, R. Cr 43; it 
does not mean that the confession is to have tbo force of sworn evi* 
deoce 23 A. 445. 

-—the confession of one prisoner is evidence against another 

?»ironcr tried Jointly with him for the same offence. Thfy must be 
taollv tried jointly as well as tried jointly la facts 22C. 5l>. 1924 
Nag. 27 ! 25 Cr. L. J 13 : 75 j C 701. 

—the expression ‘same offence" means the identical offenee 
and not an cffvnce of the same kind. 32 0. W. N. 1004 ; US I. 0. 
359 ; 3 • Cr. L J. 475 i 1929 Cal 14. 

—a Session case is to be distinguished from a warrant case for 
the purpose of admissltiility uf the confession of a co>aceusod jointly 
tried mi 0.387:29 Or L.J 835: 1928Lah.8eO, 15 K R. 1911 
Cr. Dui. 6 Lib. 170 Seion. 

f • r. .4 ki- --•■ecused 

ony of 

' . at the 

■ : - iCr.L. 

if the court does not convict an accused person on bis plea 

of guilty bis trldl does not terminato with his plea and therefore a 
confession by him may be taken into consideration as against any 
other person jointly tried with him. 9J 1. C. 241 : 27 Cr. L. J. 449 : 
1926 All. J18: 2l A. L.J JI8. 

confession of co*accused implicating himself and two others 

in a ca.se of ducoity is Inadmissible against the two others, provision 
of sec. 3U Evi. Act not being applicable to a case under a. 119. 22 C. 
VV, N. 408. 

the expression “may take into consideration" shows the 

necessity of there being other evidence on record to which this state* 
ment can lend assurance, 1091. 0. 8Vlt 29 Cr. L. J. C09 : 1928 Nag. 
2t3. . 

• 8. 30 of the Evi. Aet docs not say that' the confession 

referred to therein Is relovaht but only soys that the court may 
take it Into considsration against the co*aocusod. 65 1.0.561:1922 
Nag. 146.' 
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9. Confession of eo-acoused. S 30 Cvl. Act— cOwM. 

—a lEliacled confcBaion by an accused not fully 
himself is not admissible agaiost the co-accused. 4 Lah. L. J» 41 . 

a statement by an accused can only be used ®S®lnst a co- 

accused if the provisions of B 30 are applicable. 20 A. U. J. l<o' 

a statement made under s. 364 Cr. P. C by a tiiief 

own defence is not admissible against another person^ charged a 
receiver The expression 'proving a confc«sion'* is inadmissible to 
questions and answers under s 364 Cr P.C.45 A. 323; 1923 A. 3«2. 

10. Retracted Confession. 

a retracted eonfe«aioi>, proved to be voluntarily made can 

be acted upon along with other evidence. 19 B 72S. 

a retracted » onfession should carrv practically no weig^ 

as against a person oiner than its maker 26 U W N. 1010; 71 I. C. 
497: 1923 Cal 217- lOl I C 881 28 Cr I. J. 497 : 8 Pat. U T. 566. 

as a general rule a retracted confession cannot be used against 

the co-uccus d it is also not safe to convict the maker of such 
confession without corroboration in material partieulars. 38 Pun]. 
L. R. 583. 28 Cr L. J 854: 104. C 030: 1927 Lab. 765,9 A. I. Cr. 
B. 56. 

where a confession IS retracted both before the committing 
Magistrate and at the Sessions trialit cannot be used unless the 
court Is otherwise satisfied of its truth and voluntary character. 
45 M. L. J. 613. 1923 M. W N. 697- 18 L. W 607. 

——even a retracted confession is admissible in evidence, but 
the jury must be allowed to decide t'hat value should be attached 
to It. 49 C. 573. 26 C W. N. 680 : 35 C. L. J. 279 5 69 I. C. 145 

a retracted confession may bo impugned on the ground that 

it was not made voluntarily or was not true. 75 Ind, C. 152, 
4 Or. L. 3. 904 

the mere fact that a coofession Is retracted will not raise 

an inference that it was obtained by improper inducement, threat 
or promise. Such a conclusion can be arrived at only from the 
surrounding circumstances on the record and not upon surmise or 
conjecture 97 I. C. 647: 27 Cr. L. J. 982; 27 Punj L. R. 387, 1925: 
Lah. 6u5. Fol. 

— a confession retracted at an early opportunity must be very 
carefully scrutinised before It is accepted by the courts. 24 P. W. R. 
1909, 3 Bom. L. R. 441, 9 Burma 23. 

if the confessions be retracted afterwards and there bene 
evidence to support it. tho case must be decided upon its own 
circumstances. 20 A. 133. 23 B. 316. 29 A. 434: 4 A. L. J. 310; 
16 P. R. 1903, 5 A. 221,18 A. 78.20 A. 133,1 Burma 423, 75 J.O 
152: 21 Cr L. J. 904. 

—where tho confession madehefore the Magistrate was re- 
-tracted before Sessions Court, but there was jndependeiit evldenct 
corroborating it In material partieutars, the conviction of murder 01 
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10. Rvtraeted Cenfatilan— fonM. 


■uch CTldi^ncc was held to be right 19 31. 4S3, 2 Weir II B. L. 
R,219. 

—*a retracted confession made to a Afagistrato In jail with a 
police ofliccr in the ncit room cannot be acted upon unless supported 
by Tcry good corroboration. II C L. J. 273 . 5 Ind. C. 773, Id C. P. 
107. 

—con/ersions are opes toauapieioo when they are afterwards 
retracted and allegationa of III treatment are made agaiost police, 

25 B. 169. 6C. W. N 389. 

It cannot be laid down as an absolute rule of law that a ' 

— / j, _ j . -j » jjjj accepted as 

‘ . . • .. eTideoce. 21 if 

. . R. 6U. 9 Burma. 

' ■ *■ Cr. L J. 562. 


— theadmusibility of such a confesnon is a matter of prudence 
rather than of law. 19 B. 728. 18 A. 78. 22 C. 77, 164. 3 Bom. L. B. 
411. 

'—allegation against police when retracting a confession should 
be carefully inquired into and considered 8 Bom fi. C. rt 138, 25 B. 
169. 19 B -728. 

■ ' • ' ' * * ' ' is not 

. • . 129.27 


•• . . . ■ : . : I • • . . • 29 Pat. 

212:117 1. C.43. 

—depositions of witness read under s. 298 Cr. P. C. and retrao* 
ted at the trial are not by themselves material corroboration ofu 
retracted confession. 11 M. 123 : 2 Weir 376. 

—'Where a retracted confession was found to have been made 
under suspicious circumstances and the evidence was at variance 
with the confession in material respects, a conviction based on the 
confession should be set aside ; 6C. W. N. 380. . 

a Sessions Judge is justified under s. 310 Cr. P. 0. in passing 

sentence on the accused on an admission by him of previous convic* 
tions. 5 C W. N. 67u ; 28 C. 630, 19 B 129. 3 L. B. B. 208. 


—a retracted confession of co'accuscd IS of no practical value 
without Bufiicient corroboration. 5 C. W. K. 670, 28 C. 689. 

a retracted confession of one accused can be taken Into 

account agaiost bis co-accused nnder s. 90 Evi. Act. 7 Burma 333, 

' n accomplice 

no weight as 

• • 406 . , 

~a retracted confession'ean bo acted on without corroboration f 
If the court thinks that It'Sras voluntarily made. 81 1. C-' 62,' 
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10. Retracted Contesalen — eontd. 

or If on evidence there was no possible doubt as to the truth of the 
confession. 1929 M. W. N 791 

tbe fact of retraction is not in itself sufficient to maice Ij, 

appear that it was unlawfully Induced but may be corroboration of 
the approver’s statement. 113 I.C. 65 30 Cr. L. J. 49 : II Lab. L J.5. 

■ -admissions are on aimilar footing to a retracted confess!^ 
and it IS difficult to base conviction on euoh an admission 102 I. C. 
492 28 Punj. L. R. 313 : 1927 Lab. 549 : 28 Cr. L J. 556. 

(It) Uncorrobarated confession 

there cannot be conviction on tbe uncorroborated confession 
of co-accused. 1 All. 664, 675, 1 M. 163 :2 Weir 74i*. 9 A. 452, 
4 C. 483 F B . 28 C. 689. i9 W. R. Cr. 16. 10 B 231, 2 C. W. N. 749. 
20 Cr L. J 497. 15 B. 66. 22 A 445. 

a prisoner may be convicted on bis own uncorroborated 

confession. 6 W. R 73. 

a voluntary and genuine confession is legal and sufficient 

proof of guilt. 7 W. R. 41, but it must not be relied upon too much. 
P. R. 31 of 1 867, Cr. P- B. 3 of 1808 Cr. 

it cannot be Uid down as an inflexible rule that a confession 
made by e prisoner cannot be accepted as evidence of bis guilt 
without Independent corroborative evidence. Ciicum^fances of each 
case should be considered. 26 C. W. N. lulO . 71 1. C 497. 

it is sufficient that there is such corroboration of the 
confession as to indicate that tbe accused bad such knowledge of 
the circumstances of the offence a'l would suggest his taking part 
m it. 4 U. P. L. R. 0 C. 50: 1922 Oudh 202. 

—the conviction of an accused based solely on tbe confession 
of another accused cannot stand, there must be independent evidence 
entirely outside. 8 Ind C. 817 : 2U L. W. 20 t 25 Cr L. J. 1041 

a retracted confession can be acted on without corrobora- 
tion If tbe court think it was voluntary. 81 1. C. 65. 

Conspiracy See. I. P* C Sa, ISO A — /e/, Ev\, Act s lO. 
CONTEMPT OF COURT (s. 480 Cr. P. C.) 


any conduct that lends to bring tbe authority of court into 

disrespect or which amounts to an Insult offered to a Judge or the 
dignity of the Court even though it may be after the termination 
of a pending case, is a contempt of Court. There is no rule 
of law restricting the manner In which complaints of defamatory 
attacks may be brought to tbe notice of the High Court, Tbe High 
, Court has jurisdiction to deal with cases of contempt in a summary 
manner by fine or imprisonment or both. 97 I. C. leg • 24 A ! J 
849 : 1926 A. 623, 29 A. 1C8 Fol. ' 


where the appellant ill-treated a clerk entrusted with the 

duty of ..nlng ootico under Or. 21 R. 37. C. P. 0 , refused lo accept 
the service and called him ••damned swine’* and caueht him hv 

wa. Bullly of comlempt of Court a. hia action wai calculated to 
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11. Contempt o1 court— contef. 

obstruct or Interfere with the due courae of justice or the adminia* 
tration of law. 53 C. 401 : 43 C. L. J. 41 ■ 91 1. C 532 . 1926 Cal. 701. 

asssultinK. Ill'treatlng or threatening a proces-serrer ie 

contempt of Court 59 C W N. 766 : 41 C. L J 5l5 : 88 I. C. 725 : 
1925 CaL 945 : 26 Cr. L J 1205. 

the insult offered to an advocate after the termination of a 

care cannot be -e .i.. • 1 

justice but woi ■ ■ . ■ a • 

be the su^'ject • ■ ■ ■ 

108 : 1926 All t. ........ i. 

offering obstruction to a receiver and an attempt to intercept 

and prevent 'he pajrment of rents to him amounts to contempt of 
court 32C. W N 525 1927 Cal 548 : 101 1 C II2 

wilful disobedience to a judgment or order requiring a 

person to do any act other tban the paymont of money or abstaining 
from doing anything is .t oomtompt of court whi h is punishahle 
bv attachment or co.nmittal 32 C W N 525 . 101 I. 0 113 . 1927 
Cal. 548 

—where a court granted an injunction prohibiting a company 
to hold a meeting and some ot the shareholders met at a private 
bouse and bold a meeting and purported to transact some business 
and one of them who bad never been served with the cony of the 
injunetioo order was prosecuted for contempt of Court, held that 
there was no such contempt. 52 C. 5i3. 

— —whether a petition has hero beard in the chambers orin 
the court, the publication of an article purporting not only to be 


accussatlons against Chief Justice, limitstion of newspaper 

cntici m, 8 Pat 323: 117 I. C. 180: 1929 Pat. 72: 30 Cr. L. J. 
741 F. B. 

where a newspaper article attacked a High Court Judge of 

having decided a cate not according to justice but to please and carry 
favour with others, the sriicle fell within the category of “ scanda- 
lising a Court ora judge" and amounted to contempt of Court. 
Tendering an appology was not a sufTicient reason to secure for the 
accused immunity from punishment, 6Lab. S28: 1926 Lab. 1: 89 1. 

I. C. 833: 26 Cr L. J, 1409 F. B 

accusation against jail anthorltlei in newspaper article 

prejudicing fair triat,— apology. 26 A. !» J. 1307: 113 I. C 754: 
1929 All. 81 5 30 Cr L J. 217 F. B. 

— (i) the author of an article who not only attributes the 
Judge’s decisions to error but also as being due to improper motives . 
and incompetence and calls fur publie Inquiry Into the matter ie/ 
liable for contempt of Court, (It) In oontempt proceedings reason*/, 
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11. Contempt of Court— conti/. 

able interpretation should be placed oa the article containing tbe 
contempt and there should be a clear case before conviction. (fO 
The Lahore High Court has junsdiciion to deal sunlniarlly with 
oases of contempts of itself. 1927 Lah 610 • 2B Cr L. J. 727 : 9 Lab, 
L. J. 465 s 103 I C 775 i 29 Puoj L R 291 F B 

—writing and getting ao article published In a newspaper 
about a pending case is a contempt as the writing is likly to prejudice 
the course of justice, 1928 All. 673 29 Cr L. J. 801: 1111. C- 305. 
F. B. 

tt IS not always a defence to a rule for contempt of Court 

that the newspaper, guiUyoftbe offence, immediately afterwards 
published an apology to tbe Court. 71 1 C. 73 • 25 Bom L. II. 107 ; 
24 Cr. L J 289. 

when an undertaking Is given to a court b.v a litigant on 

tbe faith of which the Court sanctions a particular course of action 
or Inaction, its breach is mnconduct amounting to contempt. ^ 
person guHty of such contempt places bimrelf in a perilous situation 
so as not to be beard by tbe court till he has pursed bis contempt. 
The rule denying privileges is limited to proceedings in which 
contempt occurs. A litigant in contempt has no standing id the 
court. 39 C. L. J. 217 : 82 I. C 292 : 1924 Cal. 953 


where the article as a whole would leave on the mind of 
an ordinary reader the clear impression that injustice had been 
deliberately done on political grounds to some of the accused whu 
were aopareotly lanoceat, in other words it attributed judicial dls* 
honesty to tbe Judges, such article constituted a contempt of Court. 
Any unfair criticism on Courts or Judges constitutes such an inter- 
ference with the administration of justice as should be punished. 
25 Bom. L R, 13 : 1923 Bum. 8. 

when the High Gouvt sta" • ’ 

and the vakil in the case sent a tel . * 
affidavit but still the Magistrate 

though there was no formal communication ot the stay order, the 
Magistrate was guilty of tbe contempt if he wilfuUv disohevpd th«> 
order. 1923 M. W. N 919 : 45 M. L. J. 742. Mueyeu lue 


where the editor of a weekly newspaper published an article 

commenting on certain proceedings in the Court of a first class 
Magistrate attributing partiality to tUe M.igislrate in favour of the 
pnsecution and criticising the proceedings m his Court m an 
unfair manner and suggesting that be acted under the instruction 

of the District M«o’iat'^>»t*» 

consclen 

Magistr^ ■ . ■ . ■ • 

also at . . • 


duo adn a..u... 
by High Coutt. 
L. J. 177. 


‘Jealt with 

46 B. 592 : 24 Bom. L. R. IG : 65 I, C. 753 : 23 Cr. 


.V Court Is a Court of Record and has « frnneral 

or .upe,l,„r„de„„ und control ocep interior civil oourt^.obor-' 
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It. Contempt et Court — contd. 

dinate to it aod so bas the power to dea! with contempt directed by 
a newspaper against ao inferior cioll court. This power Is Inbcront 
one. 97 I. C. 103 . 192C All 6J3 : A L J. 849. 

the Lahore High Court as a Court of Record has Jurisdiction 

to deal with contempt uf Court tumotarily in respect of an article 
published in a newspaper accusing a Judge of the High Court of 
hsTing decided it not according to jukiico hut in order to please and 
carry favour with others. 6 Lsh 533 . 1936 Lab. 1 : 89 1. C. 833 : 
26 C. L. J. 1409, F. B. 

the special jurisdiction inherent in tbe High Court to enter- 
tain proceedings for contempt of Court should not be eiercised in 
ordinary cases when proceedings in the Magistrate's Court would be 
quite sufficient. 53 C. 401. 43 C. L. J. 41 : 94 1. C. 532 : 1936 Cal. 
701. 

the jurisdiction to punish for contempt ofCourt is inherent 

in tbe High Court as a Court of Kecurd aod without it its constitu. 
tion as a Court of Record would be altogether useless. But the 
Court always exercises its power of puaiihlng for contempt with 
great forbearance and acts with scrupulous care. It Is ordinarily 
very ebarry in punishing people for contempt and when tbs occasion 
arises it deals with such question m the Interest of tbe public. 
Assaulting, ill treating or threateoiog a process server is contempt 
o£ Court, 41 C. L. J. 51S : 29 C. W. N. 766 : 88 I. C. 725 i 1925 Cal; 
945. 

. 3 I- ... ». .«*!.. — gf aOPi- 

. id guilty, 

« • . • . , • 1/Ourt can 

. • . • . , - ith great 

caution and not without ample materials Tbe report of receiver 
based on hearsay evidence should not be basis of conviction. 32 C. 
W. N. 1242 s 1929 Cal. 115 s 118 I. C. 565 

For other eases, see. Cr. P, C. a. 4S0, 1, P. C. sa. l7S, J7S, 
179, m. SiS. 

COPYRIGHT ACT (Act III of 1914.) 

a suit to recover damages for infringement of copy right 

does not lie In the Court within whose jurisdiction the piff, but not 
tbe deft, resides, 33 A 24. 

an acquittal will be setaside In revision in a ease when 

the Court below has proceeded on wrong view of law. 51 M. 180 : 
105 I. C. 669 : 28 Cr. L J. 957 ; 1927 M. W. N. 772. 

where the plff.’s work on religious observances was such a 

newerrangement of old matters as to be an original work and the 
defta, bad not gone to iadependeot sources for their materials but 
had pirated the plfTs work they must he restrained by Injunction. 
13 B. 358. 

under tbe old law copyright would not be infringed by 
translation 19 B. 557, 14 B. 586. • ■" 
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Copy»'"*9ht Act — contd. 

— — ‘•orieinaV >n sub-aeo. (1) dofs not relate to Ideas but to tbeir 
exprcsBSoD. 83 1 C. 101 : 1924 P C. 75 : 2S C. W. N. 613: 48 B 


. . 1 , 

— —though copyright might not include translation, the autnor 
of a book who made a tranalaiion of it is entitled to copyright as it 
wag an original work. 13 A. L. J. 636 

——a book containing the aAlection of poems can be the subject 
matter of copyright, the true principle applicable to such case’ being 
that one person is not at liberty to use or avail himsolf of the 
labour which another has been at for the purpose of producing 
his work, and so take away the result of the other's labour, or in 
other words his pr ‘perty. 17 C 951. 

pis. was found to have no copyright in the almanac. 95 P. 


L. H 19\0. 

one cannot have copyright tn the reports of the judgments 

of any court of law but be has copyright id the statements of facts 
of cases. 18 C. W. N. 1078. 

—when a person does a literary work at the request of or for 
another with full kn vrledge that the latter will publish them as a 
matter of oourai and the latter publishes the same, piff. caooot 
claim any copyright. 33 A. 484. 


—the author of a book which has been registered under the 
Copyright Act is entitled to copyright in a translaiion of it as if It 
were an origins! work 30 I C 480: 16 Cr. L. J. 656 : 13 A. L. 
J. 636, 


—in an action by plff. for an injanctinn and damages on the 
ground that the deft’s directory infringed the plS’a copynabt in 
his directory it was found that tbedt'fi’s uublioatioo was a verbatim 
reprint of the substantial portion of the pIS's directory, some inac- 
curacies heing identical and there being some identity of informa- 
tion and language he'd that the deft’s work involved an infringe- 
ment of Copyright, The plff in euch a case is entitled to claim 
general damaaes and also compensation for conversion based on 
the sale by defta. 6? I C. 983. 

the author of an English grammar the subject matter of 

which is arranged in a new way can acquire a copyright and when 


in case of pictures the question is whether the offending 

plotures are copies of substatial portions of the copyriEht nieturer. 
1918 Cal. 359 : 33 O. W. N. V/2 s 30 Cr. L. J. 16 : 112 1. C 784. 

—when the author of certain songs sold the right to 'publish, 
undertaking to revise some of the songs or to re-write some of 
tuiTJ’. ® complete and purchaser acquired an exclusive 

right to publish or refrain from pubiiahiog the songs and any one 
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Copyright Act — confti 

puhlishInR the tonst without his content iafrlnecit hit Icft.il 
ncht. 39 M. L. J 341- 1920 M. W. N 426 - It I.. W, 151: 59 
I. C. 229 

— ^selection of patstcei from a non*copyriKht work wat not 
entitird to protection f^ome mental labour, tkill and judgment 
are needed to eeicet pa*aage« for the ute of school hoye. but at 
the tame time it mutt he remembered that by Itself U not necessarl* 
ly safneient to constitute what one may call original work 13 
Bom. L. H. 1299. 17 C 951 

merely selecting passages and knitting them together docs 

not constitute eopvright. Raw meterials or the original works are 
open to all, it Is only u*e of another's labour and skill that 
constitutes infrioRement of cooyright 1924 I’ C 75 83 T C 101: 
28 C W N C13- 48 R 308 P C 

— wlien no issue hs to tUo existence of (;op>right is put by 
the Heft irrebuttdhle presumption is that copvrigbt of the work 
subsists. 39 C L J I3t 811 C 751 I92t Cal 595. 

10 ordinary circumstances the court shruid get the opinion 
of experts who may be appointed commissiuners to invest<eate ond 
rep->rtontbe matter io issue 39 C L J 134 81 1 (' 751; 1924 
Cal 595. 

what IS copvrlght'compllation with notes of passages front 
old author 28 C W. N. 613: 22 A. L. J 473: 1924 M. W. N 309: 
22 A. L J. 473 P. C. 

'~~the orglnality which is required relates to expression of 
thought 1924 P 0. 75 : 83 1. 0. lOl : 28 C. W. N. 613:48 B. 308 
P. C. 

-f the illustrations in 

loes not preclude him 
if the illustrations as 


— 'it was not sufficient merely to give undertaking not to 
publish In future illustrations which be admits to be iorriiigements. 
The deft, ought on the commencenient of the suit to have offered 
to consent to an injunciion, aboie cate 

the title to the copyright is complete before registrstl^ 

which is only a condition precedent to the right to sue 17 C* 
951. 


of 1847 b 
under a. 

the conp ■ ■ • 

39 M. L. 

—•a suit for injuctiop to restrain the sale of a book published 
more than a year before suit is not barred, aboie eate, 

— the District Courts have juriadictlon to maintain suit fi ' 
damages. 6 0. 499. 
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Copyright Act — contd. 

——tho offence Is complete as soon as the work which Infringes 
the copyright Is printed, 28 P* B- 1918 Cr. 

. — the word "onginar’ does not require that the work must 
he the expression of original or inTentive thought.^ Copyright Acts 
are not concerned with the origin of ideas, but with the exprefcSiou 
of thought, and in the case ofJlterary work" with the expression 
of thought in print or writing. 28 C. VV. N. 613 : 48 B. 308 ; 2 Pat* 
I.. B. 137, m4l’.C.75PC. 

COST (Ceneral.) 

there is no inherent power to award costs of criminal cases. 

There is no statutory authority to grant costs in criminal cases 
generally and where the Cr P. C Code intends to confer the power 
of awarding costs it does BO in terms. In oases not so provideo for. 
the Court has DU jurisdiction to grant costs. The High Court can 
not grant costs against a private party who unsuccessfully applied 
for revision against an acquittal order. 45 B. 913: 1912 Uad 502 : 
68 I. 0. 615 1 23 Cr L. J. 584 . 1922 M W. N. 579. 


COUNSEL. 


is uncontestable that it is not the duty of the defence 
counsel who has tost faith in the cause, to support which be had 
been engaged, to approach the trial judge and to apprise him that 
in his opinion the accused has no defence to make. When it 
appeared from a ntemorandum prepared by the trial Judge that 
before the trial began the defence Counsel informed the Judge 
privately that he was satisfied that there was no defence to tiie 
* charges which Included one of murder and that accused was guilty 
' would'treat the accused leniently 
turder the conduct of the defence 
38 C.,L. J. 411 : 28 a W. N. 170 : 

. . Cal. 257. F. B. 

——it 18 better in a murder case not to take admissions from 
defence counsel. The more prudent course is to have every fact 
striVtiy proved on the record. 58 I. C. 457 ; 21 Cr. L. J. 777 • 24 P L. 
B. 128 (All). 


the rule as to exclusion of witness from the court until 

they have been examined does not apply to councel appearing fur 
parties in the case. There may be circumstances which may make 
It desirable for a counsel who has been cited as a witness in the 
ense not to appear, but they do not render his appearance 
44 M. 916 : 1921 Jf. W, N. 440 : 62 I. 0. 828 : 22 Cr. 
1.. J. 588. 


*®rious defect in the mode of conducting a criminal 
accut»d “'® «onsent of the advocate of the 

L J m . M n ‘ ' 8 Pa* L. T. 155 : 25 A. 



CRIMINAL PROCCDURE CODE. 


S. I. Short tlttOf eommeneomont. 

—the Code docj not apptf to Tributary Afahai of Keonjhur. 
16 C. 667. the Civil Stutlnn at Rajkot. 10 B. 16S. the territory of 
MohurbhuDja, 8 C. 9S5, the Hyderabad St <tc Railway, 25 C. 20 P C., 
the Noth Cachar Hilla, 26 C. 874. the Chittagong Hill Tracts, 27 
C. 651. 

— ;-but although the Coda as each does not apply to theNatlve 
States'many of those States have in fact adopted it, 12 M. 39. 

Criminal Procedure Coda is applicable to prosecution under 

the Calcutta Municipal Act. 3| C. \V. N. 503 ; 45 C. L, J. 469 : 
101 I C. 183 ; 23 C. L. J. 407 : 1927 Oa«. 509, (9 0 W. N 18. 30 C. W. 
N. 593 43 C. L.J. 2311 Ret. 

a preamble cannot be taken to have cut down the express 

provision of statute. 11 A. 262. 

by virtue of an order in Council of 1876, under certain 

'Circumstances the Bomb-iy High Court Is vested with tbeorginal 
Criminal jurisdiction of Muscat, in the exercise of which the pro- 
vision of the Code would apply, but it has not Appellate or Bevisional 
jurisdiction 2( B. 471. 

-—trial of offeoecs committed on High seas are to be 
conducted under the Code. 16 C 238, 21 C. 782. 7 B. H. 0. K. 
Or. 6J, 8 B H. C R Cr 63 though the offence charged must 


. • ■ . ry for 

—marginal notes do not form a part of the section and 
sections are not to he construed with reference to such cotes 23 C. 
55, 25 C 858 ; 2 C W N. 108. 

rules made under local laws are not local laws. 23 P. R. 

1894. 

in determining what the Act means the Bubordloate courts 

cannot refer to tne prooeedings io the Legislative Council. 8 C. W. 
N. 578 : 31 C 628. 

in case of transfer of territories from British India to 

Native State the British Indian Court has j'urisdietion to try the 
case or hear appeal, if the transfer is made before trial or hearing 
of appe <1. 34 A. 118. 35 A. 578. 

"special law” In the sec. refers to statutory enactments and 

not to local family law, 37 M L. J. 361. 

this Code does not apply to the Police in the City of Cal- 
cutta unless expressly provided. 31 C. 557. 
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CBIillNAL PROCEDURE CODE. 


S. 2 (Reneal of enactments) This geetion has been repealed 
by (he atrendiny Act. 

central LegjsUtjva enactments (elating to procedure have 

no retrorpectlve force. 2 B. 148. 2 C. 225, 25 C. 333, 20 M. 481. 
2 A. 74. 

in the absence of express provision in the New Act the 

repeal of the old Act cannot affect the validity of any procedure 
in the trial of a case already commenced Z Bom. L. K 584. 

the repeal of a statute repealing another statute does not 

revivs the repealed enactment. 2 C. W. N, 11 . 25 C 333, 

S 3. Reference to Cr. P. C. and ether repealed enact- 


ments. 

—the words “so far as may be practicable” refers to the 
repealed Act only to the extent of any ne essary iPCoosUtencyiwith 
the provisions of another Act 12 M 94 F. B. 

>-~tbe Presideuoy Magistrate of Calcutta may lawfully take 
cognizance under a. 1 of the Aot of a complaint iii respect of a coO" 
tract made In Calcutta the oreaeb of which bris been committed 
beyond tbe local jatladlottoti of bis court. 25 C. 537 


S. 4. (Defioitiona). 

—where a dehaltioa iodudes something it does not necessarily 
Include other things not so included. 4 C. 392. 

(e) Charge 

— " charge" means a whole senes of counts or Reads of charges 
or various offences 9 S. L. Tl. 37 : 30 1. C> 125. 

(/) Cogntxnble offence 

power of arrest without warrant referred to m this clause is 

an unqualified power. 21 O. 691. 

■ — the term “Police officer” does not mean any Police officer; 
the power of arrest may be limited to aoy particvrlar class of Police 
officers. 27 C 144. 

\,h)Co>nplaint. 


Sub-headinss ofnetes. 


11) Whatis a complaint. 
(2)What is not a complaint 


(3) Who is complainant and who can make a complaint. 

(4) What i» Complaint, 


the definition is very wide; a petition impugning the 

Correctness of a police report is a complaint, 10 0. W. N 158; 
20. L. J. 328. 33 C. 1. 4 C W. N 2tl fnote). 5 C W.'N 106. 
25t.l4O.707. F. 8.. 18Cr. L J. 754 (PaM. HI I C 862: 1928 Pal. 
580 : 7 Pat. 561. 

. definition of “oomplalut'* does not require that the action 

assed for should be under ary particular section of the Code and 
exclude request for action under s. 107, provided the 
35V 27 I. G 6'l. 1926 All, 
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S. 4 (h) what la complaint— eonfc/. 

a complaint need not quote ary section of the Code but 

mu&t contain a itatement of the (acts consiitutlni; an cfTmce and 
it is for the llapistrate to determine on those facts what offence 
has prima-faeie been commuted I’unj. I.. K 552- 1925 Lah. 
€31,110. 1. C. 108: 29 Cr. I. J 652, |92S Luh 510 

, *' ,■ *■■■ the police oOlcer who was 

• • . ic Mafcistr.itc f .r taking 

■ . • • 82 1 C 753 25 Cr L. J. 

—the mention of the name of the accused is not imperative. 7 
Pat. 561 • 1928 Pat 585: 111 1. C 861; 10 Pat L. T 14 

the report of an Eicise Sub Inspector falls within the 
defioitlon of complaint under a 4 tbi. 54 C 371 1927 Cal 4u5: lOO 
I. C. 5l0:28Cr. L. J 3l6 • 1927 Cal. 405. 

—an application by acomplaloant to have bis witness summoned 

coupled with bis oral allegations Is a complaint 35 C 141 

a petition of complalut by a Ptesidei t of an Uoion to a 

•- . ■ • —St be examined on Odth before 


e made by an) person aware 
•SB It IS otherwise provldea. 13 
536, 1 B. 175. 25 C. W. J5V. 


the complaint merely sets the macblnery of the court in 

motion, the Crown Is realiv the prosecutor In ail Criminal cases. 
7 C. L J. 375 : 12 C. W. N. 750, 7 Cr. L.J. 342. 

the euhmission of records by sn Assistant Magistrate trying 

a rent suit, to the Collector who was also the District MagisUate 
forstartmg a case under s. 193I.P.C. sgainsl the plaintifT. 26 A. 
5 14, communication by a Reveoue Court to the 
to take steus with respect to a forged document, 30^ P. B. 1095,^8 


5 C. W. N. 106, 254. 14 C. 707 F. B.. petition presented to 

. I- .k- ..f « nolice enquiry, 33 C. 1, 16 41. L. J, 

to have bis wltoess suihmoned 
C. 141. 1 P. L. J. 592, proceedings 
>rson to the nearest magistrate. 
■ i 98. 7 A. 87 F. B., 32 B. 184. 

•3, 53 1. C. 610. complaint by a 
prosecuting Inspector of offences under ■ . 

3, application by a complainant f >ant hv a 

coupled with bis oral allegations, 35 C. 141. a y ..v haviOK 
-Revenue officer to a Magistrate charging a person with having 

disobeyed a summons. 11 M. 443. amount to compUmti^. _ 

—examination of complainant under 353 

-b. tr.«led u psit ol lb. omppUtat . 6< I- 0, 282 ; 1922 M.d. 353. 
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S. 4 (h) V»h»t Is oomplalnt— contcf. 

petition of objection against a police report asking the M. 

to make an investigation and to summon the accused is a com- 


plaint. 3 P. L. J . 346 % , . ■ » 

report of the District Judge to the District Magistrate 

asking him to proaecu e the transferee from on insolvent Is a com- 


plaint. 18 A L.J. 50. 

■ where the Judge's order was “I complain that R. filed two 
false and forged bonds in the Court of Small Causes etc.” and he 
sent the paper to the UtMrict Magistrate fur taking action it was 
a “complaint” within this cl. 12 A L J 881 . 26 I, C 148. 

report of a trying Magistrate to the District Magistrate 

may be considered as a complaint. 81 Ind. C. 595 : 25 Cr. L. J. 947. 

a letter to district Magistrate conveying information of an 

offence may be treated as a complaint. bl Ind C. 971 : 25 Cr.-L. J> 
1147. 

— -“report of a police officer” means the report of Police officer 
in cases m which be is authorised by the Code to investigate. 84 
lod. Q 753 . 2S Cr. L J. lo6l otherwise, it is complaint. 34 M. 3, 23 


0. W. N. 481, 6 S L R. 82. 


— Cr. P. Code does not prohibit a Police officer from preseat- 
isg a Complaint to tbeM. loacase not cognizable by the Police. 
82 Ind. C 7S3 . 25,Cr. L. J, l361 and when the Police Officer investi- 
gates a Don-cogblsable case under the order of the Magistrate 
having power to try the case, bis report is pot a complaint. 11 A. 
L. J 332. 

——a report of the Police Officer purporting to be under a. 173. 
Ct.P.C. is a complaint 46 C.360.26 B. 150. 43 0. 173. 17 C. W. N. 
824, 38 0. 68. 14 C. 707, 32 M. 3 Ref 43 C. 1153 Dist. 

errors etc. in the complaint is cured by sec. 537 Cr. P, C., 

32 M. 3. 

——an insertion of wrong section docs not make a complaint 
illegal The essence of tbe complaint is the statement of facts 
lehed upon as constituting the offence. IIU J. C 1D8: 1938 Lab.- 
510 : 29 Cr. L. J. 652 : 9 Lab 678. 


(2) What Is not a Complaint. 

■; — a Complaint to the Police, 6 A, 96, 7 M. S63, 31 M. L. T. 264*- 
68 1.' C. 624. iuformation to tbe Police officer, 22 B. 949 p. 956, 
1904 A. W. N. 26S, 30 C. 285, 910 F. B. petition under s. 110 or 145 
Cr. P. C. 20 C. 729. 27 C. 662. 6 O. W. N. 163. 42 P. tt. 1905. 20 A, W. 
N,206. applioation under s. 488 Ct, P. C., 5 0.536,16 C. 781 2 C. LV 
J. 421 , 11 M. 199. 18 B. 468. 13 P. R. 1885, 29 P. R. 1905 Puni Kcc. 
1885 P. 26;ill 1. C. 669 ; 29 Cr. L, J 909 : 30 Punj. L R. 549 ; 112 I. O. 
218 : 10 Lah. 406 : 29 Cr. L. J, 1002 ; 1929 Lah. 32. petition to Court 
ofWsrds, 3>> O. 4I5, a charge of defamation added during examina- 
tion under s. 200CT.P. C. 10 A. 39, petition to the Magistrate not 
intending to prosecute the accueeil. 6 C. W, 'I, 926, telegram 
to u. S P. requesting search of a partioufar house. 22 B. 94g“956 or 
an Order under s. 476, 32 M. 49 and a letter conveying a sanction of 
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(S) 4 (h) What Is net a eempUInt — contd. 
the Local Oorernnicat oader a. 196. 16 P. R. 1890. 8 P. R. 1903, : 7 Cr. 
L. J. 353. are cot cotnplatnla , Qor the report of a Police officer is a 
complaiDt S L. B. R. 146, but the report of tho Prosecutiog Ids* 
pector to the hlagUtrate under the authority of the Gorernment is a 
complaint. 32 &1.3. 

ib a prosecution under s. 186 1. P. C their must be a comp. 

laiut ia writing of a public lereaDt concerned or some other public 
aerraot to whom be is subordinate. Where a process server reported 
the occuteace on the back of the warrant of the civil court and the 
Subordinate Judec merely reported the matter to the police neither 
the report our the police chalUn instituted a complaint. 110 I C. 
101, 1923 Lab. 827 . 29 Cr. L. J. 645. 

a petition asking for an order on the Police to warn a 

person is not a complaint IS C. W. N 1051 

the report of a peon who was obstructed, merely stating 

what happened, without any express or implied requests to the 
Magistrate to take action is not a complaint 17 C. W. N 930. 36 A 
222. 12 C, W. N. 438. 20 M. 640 

—^lodging information at tbana is not a complaint. 30 C. 285, 
30 0.910 : 8 C W, N 17. 

—petition to the Collector as a superior officer directed 
•gainst one of hii inferiors for redress of grievances is not a comp- 
laint. 30 C 415, 40 A. 641. 

—~an application under s. 107 Cr. P. C. U not a complaint, 
81 Ind 0. 973 lOudh) : 25 Cr. L. J. 1149, 

— "the use of a house as a brothel Is not an offence ; so a state- 
ment to a M. that a certain person has so used bis house is not a 
complaint 6 S. L. R. 254. 

——a Deputy Commiesiooer being an er-«^cio Dt. Masistrate 
h petition to him is a complaint. 13 N. L. R. ji. 


an application to Deputy Commissioner is not a complaint. 

75 I. C, 543: 1924 Nag. 115. 

a petition sent by a husband to a Magistrate not with a 

view to bis taking action but to recover tho jewels alleged to have 
been taken away by his wife is not a complaint. 16 C. L. J, 466. 

a document in writing containing an allegation that a 

specific offence has been committed does not necessarily oonstilue 
complaint. The allegation must be with a wiew to action being 
taken afiainat the ao used under the Code. 119 1. C. 413 : 1929 Pat. 
473 : 10 Pat L. T. 779 : 19*9 Cr. C. 341 j 30 Cr. L. J. 1056. 

an application under a- 107 Cr. P. C, is not a complaint. 

76 1. 0. 25: 1924 Lah. 630. 

an application toCourt Inspector la not a complaint. 76 1. 

C. 189: 1924 Lah, 258. • . . 

report made by a Circle Intpector to the superintendent 

of Police who made no ondorsement thus “C submit the above report' 
for (a.our ol petu..l 

8. 4. 95 I. O. 211 ! 27 Cr. L. J. 899t 1926 All.566. , , i 



80 


CniMlNAL PROCEDUKE VUW*- 


(3) Who Is complainant and who can make a Complaint. 

— -one who sets the machinecy of the Court In molion Is the 
complainant. 7 C. L. J 375 : 12 C W, N 750. _ ^ 

details of the offence need not be set out in the petition* 

32 M. 3, but it must contain a statement of facts constituting the 

offence, the mere mentioning of words of the sec. of the statute Is a 
colourable compliance with the requirements of the law. 16C. ^'* 
N. 1105, 25 C W N. 357. 

it 19 not necessary that the complainant should always be 

the party directly aggrieved by the cummission of the offence. 
18 C W. N a2l : 24 I. O. 954 t 41 C. J013 

-it IS not necessary that the person making the complaint 

must have personal knowledge of the facts constituting the offence. 
25 C. W. N. 357. 61 I C 339. 1 P. L T. 531; 21 Of. L. J. 346 : 7 S. L* 
B. 77, 18C W N,921 

a complaint need not be presented personally by the 

complainant, 30 Or. l>. 3.732 . 1919 Sind 132 r 117 I, U. 147. 17 C. 
W. N. 448 : 1915 Oudh 144 Ref. 

— — a complaint may be uiade by any person who knows about 
the Cominlssiuo of an offence and not necessarily by tbe pers 
Injured. 33 C. W N. 576; U9 I. C. 130- 1929 Cal 639; 1929 
Cp. C. 357. 

——if a general law IS broken, any person has a right to com* 
plain whether he himself has suffered any particular injury or not. 
41 0. 1013, 21 6 536, 13 B. 6()0. 18 A. 465. 20 C. 481. 

(\) European British subject. 

——a peraoD claiming the privilege of an European British 
subject must prove not ooiy legitimate descent, but elso the nation* 
silty of bis father or graad*fatber as tbe case may be 6 M. H. C. B. 
7. mere birth In Europe does not make one an European British 
subject. 14 Ind. C. 197, 24 P. W. B. 1912 : 6 P. K. 1912 Cr. 

—the Governor-General in Council can empower a Magistrate 
to try an European British subject. 14 B. L. B. 106, 22 W R Cr 
54. 9 M. 256,4 0.172. 

in every case the right as an European British subject must 

be explained to him. A claim to be tried as euch may be waived 

7 N. L. R. 93 ; 11 Ind C. 620. 14 I. a 197. 24 P. W. B. 1912. 

. if the right is waived it cannot be claimed at anv subse- 
quent stage. 45 3f. L J. 8lK> . 1934 M. W. N. 69, 1924 Afnd .171 • 
761. C. 695. xuu. o«o. 

a woman born of European parents and marrying the subject 

of Kative State does not cease to be a ‘'European British Subject" 
by reason of such marriage or because of his domiollo in the Nhi-iva 
S tate. 53B. 149 : 1929 Born. 81 1 30 Or. L. J. 772*. 31 Bom L R 
C2: 1171.0 321. 

0) fligh Court 

*a not highest court 

of criminal eppeal or revision, 32 0. 379 5 9 C. W. N. 321. ^ ■ ‘ 
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(3) Who is complainant and who can makes complaint. — eontd. 

the High Court exercising origioai criminal jurisdiction is 

not a Court of Sessions within this Code. 51 C. 980 : 29 C. W. N. 
384 : 84 I. C. 929 : 1925 Cai. 384. 


missioner of B hagai pur. 8 Pat. L. T. 271 : 28 Gr. L. J. 80 ; 6 Pat 83 : 
99 I. C. 112 : 1926 Pat. 449. 

(kj inquiry. 

iuquiry does not mean an inquiry into an offence only but 

extends to matters that are not offences, tt 2 .. proceedings under 
s. 145, and proceedings under Cb XU. are inquiries within the 
meaning af s. 4 of the Code. 13 C. W. N. 420, 22 C. 898, 2S C. 709, 
10 C. 608 F 8., 9 A. 52. 32 M. 220 F B 

—“other than a trial” was adopted from 15 C 638. F.B. 

what IB trial, see 25 C 863 : 2 C. W. H. 465. 3 C. 754, 27 W, 

510, 32 M 220. IS C 6lj3 F B. 

—an inquiry under the Workman’s Breaches of Contract Act 
is an inquiry contemplated by the Code. 45 A 700 

-~-the deficitions in ol. (k) and (1) are not exhaustive. 46 O. 
854, 3$ C. 68 and 43 C. 173 I>ttcu$sed. 

——a “register case" or a prelimtaary enquiry into an aocusa* 
tioD of an offence triable exclusively by the Court of Sessions is an 
inquiry and not a trial 32 M. 218 

—the word “trial’’ used in the sec is not defined in the Code. 
It means ‘ the examination ot a caae. civil or eriisinal, before a 
judge who has jurisdiction over it according to the law of the 
land’’ 27 M. 510. 

“trial” means the proceeding which commences when the 

case is called with Magaistrate oo the Dench and the accused on the 
dock and the representatives of prosecution and the defence are pre* 
sent for the hearing of the case. 25 C. 863. 

trial 19 judicial proceeding ending in conviction or acquittal. 

All other proceedings are enquiries and they end variously according 
to circumstance. 1929 Pat. 644 ; 1929 Cr. C. 372. 

when the Magistrate issues process against the accused 

but Bubscquently concludes that the offence is triable by the Sessions 
Judge and commits tbe accused, the trial does not begin before the 
accused appears before tbe S. J. and the proceedings before tbe 
Magistrate is an inquiry only. 1929 Pat. 644 : 1929 Cr. C. 372. 

It does not refer to miscellaneous proceedings such as under 

8. 145, Cr. P C , 3 C. 754. but a proceeding under s. 107 is a trial. 
27 M. 510, 45 M. 511 F. B., it includes appeal under s. 497 Cr. P. C. 16 
C. 121. 

• _ p.. •- '• 'T the framing of eharge, 

" S3 when the accused is 

• . • •• • 41. 15 C. 608F B . 32M. , 
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j 3 ) Who is complainant and who can makeacomplaint.— confd. 

(1) . Jnveatigatton 

the definition IS not ezbaastive, 46 C. 854,(38 C. C8, 43 C. 

173) tfiscMssei. , . 

taking out a warrant of arrest arresting accused, seizing 

books etc . form some part of investigation; 26 fi- 533. 

(m) Judicial proceeding. 

Sub-heading of notes 

(t) What are judicial proceedlnga 

(2) What are net judicial proceedings 
(1) What are judlolal proceedings 

an inquiry held by a Magistrate before issuing an order 

Tinder s. 144 Cr. P. C. 19 M. 18. an inquiry conducted by a Magis- 
trate into the truth of an allegatioD against a subordinate ofiiciai, 
28 A. 89 (32 C 367 Dist*. an inquiry under the Legal Practioners 
Act. 6 M. 252. 32 M. L. J. 402. 9 A. L. J. 156. an inquiry under s. 8 
Reformatory Act. 14 B. 38t. an inquiry into the report of an nmin 
to a muQSiff complaining obstruction to attachment of moveables, 
10 C. W. N. 55, an inquiry under Ch XIV of the Code, 29 M. 89, 
16 M 421, an inquiry by the Collector under the Income Tax Act. 
hearing objections to assessment, 44 P.R. 19->5, investigation conduct- 
ed by a Subdivisional Magistrate on a complaint taken cognisancs of 
by another Magistrate and sent to him for inquiry, and reports. 36 G, 
12, an order granting or refusing sanction. 20 M. 383, 1. M. 232, 
23 M. 210, is judicial proceediog 

mutation proceeding is a iudioial proceeding. 6 0. 

W. N. 953. 

exeoutiv 
30 C. 36 


a searc 
(16 M. 4 
fol. 30 ( 
fol , 12 : 

Itef. 

' ver execution proceed. 

logs. 

— ■ a preliminary enquiry 

under • 37 C. 52. 

".I C~440 * judicial proceedings. 

proceeding in exeention of a decree is judicial nmcAArlimr 

37 C. 642 F.B (35 C. 133. 7 C. W, N. 427, 32 C. 36?l overrffi' 
10C.L.J. 450. 10 C. W. N.55, 10 N. L. R. 177, 14 C W N MU 

M °b.VlP;« I 0.545.'45 B.6S8; 
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uii4*r 


(t) What are Judicial prcceetfinoa 

jl 4^ ^ 

■ ■ hmt^ur ?y/\l it,, 

au apijuai uuuui a v 111 f<-, ;< > ^ 

P. W. R. 1911,11 I. C. 618. 

ordinary civil ap^ical. 1 Pat L J 29 A ^ 

—an inquiry by a Regislrar of the IV^Idi-ry. ► 

Court as to the aervice of aummons I8<*,W JJ 

the trial of a suit after an crparff drcrr^ l'a*»»-l i»i, 

set aside Is a continuation of the trial of the *uit ■. „ 
proceeding, 18 L. W. 134, 32 M. 49. 42 M 422 ‘J C W ' 

Diss, ’ * * 

(2) What are not Judicial proceeding*. 

proceeding under s 88. 6 A. 487, inquiry of Coll*/ lor 

the Land Acquisition Act. 30 C. 37. 27 C. 820 inquiry nvni 
Sub-Registrar under the Registration Act, 10 C W *■ e <7 
L, J.619, UC. L. J. 121. 22 B 936. inquiry before granUnv iL . 
tion to prosecute under s. 197, 23 M, 223, dcpartuientsl iu„i!i,i 
falJlog under 1 . 197 of Bombay Land Reveoue Code (Acl V of 
22 B. 936 proceeding of a Magistrate purporting to be under m iV 
taken to appear, 29 M. 100, 3 C 742. 33 A. 32, proceeding on a 
submitted by a Kazir resisted in glslng dellsery of po»*<..if,,, 
32 0. 367, (oyerruled by 37 0 642 proceedings by a 
Magistrate on reference by a telegraph as to the claim ol a ccru\o 
heir of a deceased employee. 6 A. 103. proceedings under the Income 
Tax Act II of 1880. 44 P. B. 1905. 8 Bom. L. R. 477 Inquiry to trace 
the writer of an anonymous letter. 5 W. R. Cr. 72, inquiry by a 
.. «!.« of his Biinerior calling for inquiry 

• . false. 33 C. 30 : 

■ ' ■ . I • . . oeedings. See also 

. ■ • *' . ■ I- ‘ J25 for cauceil' 

• . aviour, 37 C. 72, 

•• • , t 9. 5 A. L. J, 565. 

'. 719, 724. 32 if. L. 

I ' -•‘er s. 161. 11 B. 

an information 
published, 1894 
who should pay 
•edings before a 


Magistrate at to the conduoi u 

minary inqi' -* -- 

a. 190 fbl. 

Magistrate • 

Magistrate 


fnrn'iranco is taken under 
by a District 
the Deputy j 


not y 

axr/ 
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(n) non-cogntzable offence 

an offence under B 9 of Act I of 1878 (opium) Is a non-cogoi' 

zable offence and is one for which a police officercannot arrest without 
warrant and be has no authorily to investigate under a. 155 or to maKO 
search under b. 165, 24 C. 691. 27 C. 144. 

—a Magistrate can tate cogoiiance of a noncognisable offence 
on a report in writing tnado by a Police officer. 1927 Lab. 702 : 1P4 !• 
C. 437:28Cr. L J. 437, 821. 


vjjencK 

failure to prepare and to retain counterfoils of rent*receipt 

as specified in E. 58 of the B. T. Act is an offence. 9 C. W. N. 816. 

——fine imposed under s. 8 of the Village Cbowkidari Act upon 
the collecting member of a Panchayat, is in respect of an offence. 


23 C. 421. . 

—neglect to maintain wife or children Is not an offence and 
an order under s. 488 does not amount to conviction. 7 W. R. 19. 


9 B. 40, 16 M. 238, P. B. 1885. 5 B. B. C. R. Cr. 81. 


—a mete breach of contract is not under C). (1) ofs. 2 of Act 
XIII of 1859. an offence, 4 C W. N. 253. 4 0 W. N. 201, 4 M 
234, 24 M. 660 27 0. 131. 33 B. 22. 

—when the order of the Magistrate for repayment of advance 
or performance of a contract has been diaobeyed. it is an offence but 
the proceeding before that ie not a trial. 33 B. 22, 25 contra 20 
235. 11 A. 262. 

—an application to take proceeding under s. J 07, 110 or 145 u 
not an accusation in respect of offence. 16 P. R. 1893, 80 0. 729 
27 C. 662. 

—travelling in a train without proper pass or ticket is not an 
offence. 20 A. 95, 11 C. W. N. 100. 

—inability to gire a satisfactory account of oneself is no 
offence. 3 L- R. 51. 

—use of a house as a brothel is not an effence 6 S. L. R. 
254; 19 I. C. 1008. 


keeping of disorderly bouse Is not an offence under the 

Eastern Bengal disorderly Houses Act. 37 C. 287. 


when an act may be a criminal offenre or a mere cItII wrong 

according to the intention of the person doing it no criminal action 
will lie unless the complainant can fully prove that the act Is a 
criminal one and not civil. 19b7 P. R. SO 

illegal seizure of cattle mentioned In s. 20 of the Cattle 

Tr. Act. 34 0. 926, 44 B. 42. SO M. 841 : 100 1 O. 381 : 1927 Mad 396* 
1917 M. %V. N. 167, omission to stamp a share-warrant under s 35 
Indian Companies Act, 20 C. 676, are offences. 

gambling in a boat hired by the accused or in a comnarl- 

merit in a train Is not an offence under the Bombav Aot IV 

29 B. 220. 3U B. I2G, . # -^oi i » oncDi. 

- 1 offence in tho Act is tho same as given m 

nnaimi General Clauses Act. U is wider In s. 40 I. P C 

and ttlll more wide in the Extradition Act. 26 M. 67. 
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tp) ofiecr in charge of a police 4/a/ion 

docs not apply to the Police In Calcutta or Bombay, 31 C. 
557; 7C. W. N. 6S1. 

an officer is said to be preseat at the station-house e<ren 

though be happens to go out of the station and a aercb by him is 
legal. 36 M. L. J. 252. 25 M. L T. 274. 42 M. 446. 

—an Assistant sub-inspector on tour during ioTestigation 
is not an officer In-ebarge of the police station for the purpose of s. 
154Cr. P. C. when the first information report is made unless he 
comes within the strict definition of s. 4 Cl. (p). 1928 Cal. 771: 
30 Cr L. J. 803: 117 1 C.i 601. 

the object of the defioitioo is to permit of the discharge of 
duties which can only be done by an officer in charge of a police 
station, by some person who is deputed to ]ook after that work. 
42 M. 446: 25 M. L T. 274: 36 if. L. J. 252. 

—when the Sub-Inspector is ill if a cognizable case is sent to 
the Police for investigatioo and report, the Head Constable who is 
in charge of the Police station may investigate the case. 2 Pat 379. 

(r) pleader 

■^—Bg the new amendment "pleader” include# the Sfokhtare 
without being appointed with the ^rmtssion of the Courte. Before 
this the Mukhtars were not , as of right, entitled to practise in the 
crimloal eoart but they could do eo when they received peroiii- 
Sion of the court. 30 A. 66 f. B. but see 7 C. W. N. 525, 15 0. W. 
K. 409. 

— ~-a District Magistrate cannot by a general order prohibit 
mukhtars to practise m the criminal courts. 29 Bom. L, B. 1587 : 
107 I. C. 56 : 1928 Bom. 33 : 29 Cr. L. J. 226. 

ss. 126 and 127 Evi. Act. apply to the Mukhtars, 25 C, 706, 
'‘other persons" embrace pure outsiders as well as duly 
qualified and eurolled Mukhtars who have failed to take out their 
certificates. 14 C. 556 F. 0 . 12 M. L. J. 354. 

it is open to the accused to appoint bis estate manager to 

r... u:... .,>4 other acts on his behalf and the 

. * ■ • , : • . to represent the accused as bis 

• ■ . - . such authority and permission. 

!■ : ■■ • -926 Bom. 218: 50 B, 250 ; 27 Cr. 


a Magistrate cannot have a general order prohibiting a 
private Vakil from appoarlog and practising in all cases before him. 
4M.L.T. 91. 

a pleader is not bound to accent a brief offered to him nor to 

state bis reasons for doing BO. 12 C. W. N. 331. 

- admissions made by the prisoner's Vakil cannot be used 
aginst him. 17 IV. R. Cr. 49. 

tbe word "practice" does not mean the doing of acts habi- 
tually or often, but it signifies even tbe performance of a single act.^ 
36 A. 380. / 
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- — a mere petition-writer cannot be said to practise. 18W. R. 

. only persons entitled to appear, plead or act in court can 

be said to practise.. 14 C. SS6 p.565. 

(si Police station. 

——the clause does not apply to the Police m the town of Cal- 
cutta and Bombay. 31 C. 557. 

(f) Summons case. 

commitment to the Court of Sessions in a summons case is 

improper. 1906 A. W. N. 28 : 3 A. L. J. 14, (24 C, 529 and 8 A. 665) 
Diet. 

(to) Warrant ease. 

a commitment iu a warrant-case is not necessarily illegal. 

24 C. 429. 

S. S. Trial of offence under Penal Code and against 
ether laws 


—a Presidency Magistrate can try and couTiet au offender for 
offences under I P. C. committed in a British ship on the High Seas, 
25 B. 636. 

——the provisions of this section do not include a contempt of 
the High Court committed by the publication of a libel out of court, 
when the court Is not alttisg, although such enmtempts may include 
defamations. 10 C. 109 P. C.. 6 B. 387 : 17 C W. H. 1253. 

—a conviction under the I P. C and also under a Special Law- 
in respect of one and the same offence is illegal. 5 N. W. P. H. 0. R 
49, 6 M. 249 

—where the Special Act is silent the Cr. P. C. will apply. 
31 B. 438. 

this Act does not apply to the searches under the Gambling 

Act, HI of 1867 8. 5, which prescribes a special procedure. 3 Lab. 359. 

a rule framed under any Act is not an enactment within Cl. 

2. 25C.W.If. 661. 

’ .—the provisions of Chapter XXII of the Cr. P. C. are appli- 
cable to cases which have to be inquired into summarily under s. 20 
of the Calcutta Rent Act. 37 C. L J. 298 : 71 1. 0. 611. 


—under the Madras Abkarl Act an accused person has a 
right to be tried under a special procedure. 721. C. 17S; 44 M. L 
J. 231. 

the High Court has jurisdiction to transfer cases from the 

vlUage Panchayatsunder a. 5 read with section '526 C P. 0. 49 A 
188: 99 1. C. 126: 28 Cr. L. J. 94; 1927 AH. 199; 25 A. L. J. 157. 

S. 6. (Classes of Criminal Courts). 

' the Commission appointed by the Viceroy to inquire into 

the conduct of the Maharaja of Panna, did not constitute a Court 
from which an appeal lay. 32 C. 1. 


— -the Defence of India Act <IVofJ915) does not takeaway 
any existing powers of Superintendence of the High Court but 
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S. 6. (Ciasyet of Criminal Ceorls).— eonfd. 

merely creates oetr Coart which ahall be Independent of this Court 

C. W. N. Pat. (1919) p 1. 

a Magistrate as such Is not a court unless be is acting in a 

judicial capacity. 36 C 433. 

a Presidency Magistrate is not included Id the term of 

District Magistrate and Magistrate of the first class. 33 M. 303. 

but the “.Magistrate of the first class*’ used io a. Ill of the 

Emigration Act. (XJC of 1883) means a Magistrate appointed to 
exercise the highest Magisterial powers, and includes a Presidency 
Magistrate 31 B. 661, 32 B. 10. 

the terms “Deputy Magistrates and General Deputy* 

3Iagi8tratea’’ should not be used aa they are unknown to this Code. 
23M. L. J. 670. ■ ’ 

Courts of Sessions belong to a class of courts different from 

the H. C Si C 980 

S. 7 Sessions Olvlafons and Oistricts. 

*— every Province is by operation of Law a Sessions Division 
or consists of Sessions Divisions There is no place which escapes 
the pervading force of the section. 10 S 374 

it IS not competent to one Dt. M totransfer a case to another 
Dt. .3f.— CoDstiuetion of notification declaring boundaries between 
two districts. 461. C. 1007, 5 C. L. i. 145. 

S 9. (Court of Seatlsna), 

->~a Joint Sessions Judge cannot exercise the powers ofSes> 
sions Judge under Cl. 33 of tbe Act 9 B. 204, 36 M. 137. % C. W. 

305 (note). 

— — oommitment of an European British eubject to the court of 
Sessions by the Extra Assistant ComniissioDer, Quetta cannot be 
quashed under a 2l5 Cr. P C.. 5P. R. Cr. 1907; 41 P. L- R. 1907: 2$ 
P. W R, 1907. 

,t^e expression ‘‘Court of Sessions’* used in Cr. P. C. means 

a court ' established under s. 9 of the Code. The' High Court 
exercising Original Criminal Jurisdiction is not a Court of Sessions 
witbiQ the meaning of the Cr. P. C . 51 C. 980: 39 C W. K.' 384 : 26 
Cr. L. J. 385 

if a Sessions Judge makes over an appeal to Additional 

Sessions Judge to be tried by tbe latter, he cap afterwards withdraw 
the case from the latter and take it to his own file. 44 A. 157:19 
A. L J. 951. 6M. C. 491. 

S. 10, (District Magistrate) 

- -an Additional District Magistrate is not subordinate to the 
District Magistrate. 34 C. 918, 30 Cr. L. J. 494. but see .25 P. R. 

■ 1908. • . 

a District Magistrate cannot disregard tbe order of tbe 
Sessions Judge. • 5 L. B. R. 49) «ir • i 

~—Zilla Magistrate in the 'Bombay 'Regnlation signifies only 
District Magistrate 3 B H, C. B. Cr. ll. 7 B. H. G B. Cr- p. 59 
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S. 10. (District Magistrate).— coRtd. 

— a Presidency Magistrate is not a District ilagistrate. 33 
M 303. 

—Deputy CommisaioDer in a non-ReguIated Province comes 
under the designation of District Magistrate. 16 W. R. Cr. p. 1,. 

the Code does not recognise any particular court as that of 

the Dt. Magistrate, but only courts of first, second and third class 
Magistrates. 3 A. L. J. 825. 

S. It. (Temporary District Magistrate), 

a reversion in the same District does not affect the jurisdic- 
tion. 3 C. J. 835 : 1906 A. W. N. 201. 


S. 12. (Subordinate Magistrate), 

• — an order of the Local Oovernment under this section has 
no retrospective effect. 16 W. B. Or. 79. 

a Magistrate • • •• ^ «r , 

has Jurisdiction over tt : 

restricted. 29 C. 389: • ‘ , 

228. 2 L B. R. 80, 9 

charge of a sub divlslc • * • , « , 

893 : 1 P. L. T 632. 


—local area means a Sessions Division, District or Sub- 
division. 25 C. 858. 

-the transfer of a Magistrate to another place to the same 

- 22 M. 47. 15 P. R 1884. even 

. 203. But when be is relieved 
s 50 C. 664, 19 A. 114. 15 -C. 


an order passed by a Magistrate who has been transferred. 

after the arrival of another Magistrate, is without jurisdiction 
3 A. 563, F. 8. 19 A. 114 

—an honorary Magistrate being a member of an independent 
bench, unless specially authorised, cannot act independentlv 29 C 
483 : 6 C. W. N. 596. 



Magistrate under the 
extent as conviction 
R. 1897 p. 1. 
if the section cannot 

' *' I case out- 
■ * r 77 : 59 I. 

il urea but 
' court "he 


It record a 
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S. 12. (Subordinate Magistrate).'— conid. 

confession in a place outside British India although the offence was 
committed within the District. 19 A. L. J 355 : 62 I C. 583. 

an order appointing an Ronorarjr M. for a particular period 

is wrong. 120 I C 223 • 1930 Cr. C. 201. 

S. 14. (Special Magistrate.) 

where the notification of appofotment did not specify the 

local area within which the Magistrate was to exercise jurisdiction, 
it conferred jurisdiction through out the Province. 25 C. 857. 
19 Cr L. J. 310. 24 P. R. 1901 ; 96 P. L R. 1901 (F. B.), 1918 P. R. 7. 
48 P. L. R. 1918: 44 I. C 326. 

this sec, ezperssly authorises the Magistrate to try cases 

or classes of eases. Order of the Oovt. to try “the case" authorises 
the M. to try the accused on three charges. 1927 Bom. 501 : 29 Bom. 
L R. 996 : 106 I. C. 100 : 28 Cr. L J. 1012 
S IS (Baneh of Maglatratea) 

a Bench of Magistrates whether empowered under s 224 

or 225 cannot try s case of breach of the peace or any offence 
«cept those mentioned in ss 222 and 225 Cr P C,21W. R. 12 

a Bench of Magistrates has power to enquire whether an 

alleged obstruction was m fact an obstruction or not 9 C 38 

——a Bench of Magistrates has no jurisdiction to try a charge 
for lurking bouis'trespass by night or boust'breakiDg by sight under 
a. 457, 1. P C. 23 W. R. 6. 

— a coorictlOQ for an offence agaisst any Munielial Law or 
Regulation, before a Bench of Sfagistrates which includes a salaried 
officer of the Uunielpallty« is had. 10 C. 194, 15 A. 192. P. B. Disf. 
18 B. 442. Re/. 

——two cases cannot be simultaneously beard by the Bench. 
25 O. 0, 182 : 69 I. C, 376. 

the High Court does not ioterfere where the Bench of 

Magistrates have before It materials which are sufficient in law to 
support a conviction, 21 R. 57. 11 B H. C. R. 125 Re/ 21 
W R. 45. 

1 . 18, Cr. P. C. confers full powers of the Presidency Magis- 
trates on a Bench of Honorary Presidency Magistrates under the 
4^ode and the Bench therefore, can take action under s 106, 7 Bom. 
L. K. 833. 17 O. C. 142 ; 24 I. C. 604 (20 C. 870. 23 C. 194. 18 M. 394. 
21 M. 246) Re/. 15 A. L. J, 463. 

it is extremely undesirable that ctses involving difficult 
<]uestioa of law or fact should be tried by Bench of Honorary Magis- 
trates. 47 M,116: 47 M- L. J. 471: 1924 M. VV. R, 880 : 81 Ind. 
C. 894. 

but there is notbiog providing that any particular class of 

cases should be tried by Honorary Magistrates. 61 Ind. C. 44 : 25 Cr. 
L. J. 556. 10 C, W. N. 1095. 29 0. 889. Re/. 

— Ru[e 6 of the Rules framed by the Oovsrnment of Bengal 
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S. 15- (Bench of Magistrate). — contd. 

members of a Bench of Magistrates are even, the ▼Jew’ of the 
Chairman shall prevail, is not inoonsistent with the Code and 
therefore not ultra wires, though highly undesirable. IOC. W. N. 
642 ; 3 C. L. J. 492 F. B. eonfra. 8 C. W. N. 862. But the Chair- 
man’s casting vote is eoDdemned, 10 O. W. N. 642 but see below. 

—~-a difference of opinion between two Honorary Magistrates 
forming a Bench is to be settled by the casting vote of the Chairman. 
18 C. W. N. 384 ; 19 C. L J. 92 : 21 I. C. 1004 : 14 Cr. L. J. 684. 

reference by a Bench of Hy. Mgs. on difference of opinion 

between them to a Dt. M. is irregular and not justified by the Code. 
27 I. C. 177 : 16 Cr. L- J. 113 (All.) 

—in case of difference of opinion benefit of doubt should be 
given to the accused. 27 I. C. 177 * 16 Cr L. J 113, 15 A L. J. 237 
but according to the new role 6 framed by the Bengal Government 
under s 16 Cr. P. G in case of difference of opinion between an even 
number of Magistrates, the case shall be referred back to the Bt. 
Magistrate or Sub Divisional Magistrate and when the case is 
referred back as above stated the provisions of s. 350 Cr. P. 0. apply 
and when the accused does not demand de novo trial the M. Is 
entitled to hear arguments and pass judgment without a fresh trial. 
44 1. C. 328 19 Cr. L. J. 312 (OK 


-a complicated and eomewbat difficult case or one which is 
likely to be of a protracted character should not be referred to a 
Bench. 2 C. 23 : 25 W. R. Cr. 57. 


it is extremely undesirable tbst oases involving difficult 

questions of fact or law should be tried by a Bench of HoQorary 
Magistrates, 47 M. 716 : 81 Ind. C. 894. 

where the Bench is of opinion that a case should be trans- 
ferred from their file as it involves a difficult question It should itself 
move the matter officially without leaving it (o the parties to 
move. 1929 Mad. 403. 


a decision given by a Bench consisting of a smaller number 

than required by law is illegal. 1902 A> W. N. 148 

an Honorary Magistrate who is member of a Bench which 

exercises third class powers, cannot, unless speciallv authnncpH air 
Independently. 29 C. 483 ; 6 C. W. N. 596. uwiorisen. ait 

where the Bench but not the individual member could 

ctepciie the first class powers a case so triable could not be tried 
only by an Individual member nresent at the adjourned hearine 
2C. L. R. 348. 29 C.483,22 A. W. M. (1902). joufoea nearing. 


•where one Bench recorded the ' pr'psecutlon evidence and at 
corded the defence evidence 


« 0-"a“ » 0. 6TO. t“ TrM**"' 
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S. IS. (Bench el Magistrate).— cenlcf. 

chanites of mcmberB during trial vitiates the trial. 1933 

Oudh 1S3. 1 P. L R 1923 • 1923 Lab. 137. 

-—only those Magistrates who have heard the evideoce can 
decide a case. S. 350 Cr. P. C does not apply to Bench cases and 
there It no provision of law which provides for a change in the 
constitution of Benches of Magistrates. 23 C. 194, 13 C. L R. 212, 
21 M. 246 but when tha case is rlghtiy decided upon merits the 
irregularity of this nature does not vitUate the proceedings. 9 M. 
L. J. 335. 

an appeal lies under a. 407 from a conviction by a Bench 

with second or third class powers. 9 M 36. 

the constitution of the Bench Court should not change 

in the course of the trial. 13 C L. R. 212. 3 C. 754 12 C. 558, 20 C. 
870. 18 M. 394. 23 G. 194 21 M. 346 Dut ; although Quorum might be 
found by some out of many, 41 A 115 48 I. C 344 44 B. 400. 23 Bom. 

L. R. 883 ; 631. C. 1516, 17 A LJ 369.26 M. L. T. 3S2: 53 I.C. 828. 

—judgment and conviction by some only of a Bench consist- 
ing of 6 Hy. Ms. is not illegsl by reason of the fact that four of 
those who took part In the trial were not present to give final 
decision : 38 M. 797. 20 C. 870, 23 0 194. 2l M. 246. 2 Weir 18, 3 N. L. 
R. 67 contra 544 B. 400 : 55 I C. 849 

—the fact that the President of a Bench was among those 
who thought that the accused were not guilty is no reason vrby be 
should not vote on the question of seotenoe when the acoused 
were found guilty by the majority of the Bench. 100 I C. 534. 
192? Mad 500 : 23 Cr. L. J. 310. 

—'the object of constituting a Bench of Magistrates for 
conducting a trial i* that the Magistrates constituting such Bench 
or at least tico of them must attend every hearing and individually 
and collectively be in a position to apply their minds to the evi- 
dence recorded under s. 356 Cr. P. C. in their presence and hearing. 
76 I. C. 566. 

—where the Chairman of a Bench of Magistrates is opposed 
to the majority of a Bench one of the majority ought to be asked 
to write the judgment and that should form part of the record, so 
that the court may on revision know the reason for the opinion 
of the majority. 91 1, C. 394 ; 27 Cr. L J. 90 : 23 L. W. 536 

where the President of the Bench is In a minority the judgment 

should be written by some member of the majority. 51 M. 338 : 1923 

M. W. N. 31 : 106 I. 0, 799: 29 Cr. L. J. 207: 1928 Mad. 197. 

the High Court doss not interfere where the Bench of 

Magistrates have before it materials which are auCRoient in Jaw to 
support a conviction. 21 W, R 57 II B. H. C. R. 125 i?c/. 21 W. 
^45. 

8 18 Cr P. C. confers foil powers of the Presidency Magis- 
trates on a Bench of Honorary Presidency Magistrate under the 
Code and the Bench, therefore can take action under s. 106. 7 Bom. 
L. R. 831. 17 O. a 142 : 241 C. 604 (20 & 870. 23 C. 194, 18 M. 394 . 
21 M. 246) Ref. 15 A. L J. 463. 
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S. 15. (Bench of Magistrate). — contd. 

for convenience of administration a single Hy. M. may be 

directed to trv cases arising in a certain area. 81 1. 0. 4t ; 25 Cr. L. 
J 566, 10 C. W. N. 1095. 29 C. 389 Ref. 

one of the Bench of Magistrates may be empowered to try 

cases during the absence of others. 1924 A. 674, 

~when only one of the Bench signed the judgment and the 
Dt. M. on appeal, sent back the case so that the judgment might 
he signed by others the procedure was not illegal. 41 A. 217 : 49 
I C. 774. 

‘ an appeal lies under a. 407 from a conviction by a Bench 

with second or third class powers. 9 M. 36- 

S. 16 (Power to frame rules for the guidance of 
Benches) 

—'—a Bench is not legally constituted of two if the rules require 
three. 15 M. 410. 

when the rules provide for a quorum of two Bench 

Magistrates, the evidence recorded by one cannot be acted upon. 
93 I, C, 1038 s 1926 Sind. 192 : 27 Cr. L. J. 542 • 20 8. L. R 134. 

—as to the application of notification tssned prior to 1905. 
to Districts formerly in Kastern Bengal sod Assam ate. 18 0. W. If, 
394. 

•>— there is notbiog to prescribe that particular class of oases 
should be tried by Honorary Magistrates. 81 lod C. 44 : 25 Cr. L. 
J. 556 

^—according to V. P. rules In case of irreconcilable difference of 
opinion among the Bench the accused should be allowed the benefit 
of doubt and the casn oanuot be referred to the Dt. M. 16 Cr. L. J. 
113 (A) 15 A. L. J.237. 

a M. should not ordinarily make over protracted cases to 
Benches 2 C. 23. 

—the Magistrate docs not act without jurisdiction ifm the 
absence of any demand for a de-novo trial on the part of the accused 
he bears arguments and passes judgment without holding a 
de-novo trial. 19 Cr. L- J. 312 (C). 


S. 17 Subordination of Magistrato A Benches to D. M. 

—a Collector is not subject to the High Court in Criminal 
matters. IOC. L. R. 1. 

——all Magistrates subordinate to the District M. are inferior 
to him. 12 C. 413 F. B., 7 A. F. B.. S M. 18 F. B., 14 M. 339 9 p. 100. 

the distribution of husluesv is confined to the District 

Magistrate and cannot be exercised by the 8. D. O, or the Senior 
Honorary M. 36 A. 468. 

“shall be subordinate to the Dt. M.” means shall be inferior 

In rank. 9 B. 100,12 C 473. 7 A. 853, 8 M. 18 F. B. 38 P R 1985 14 

M. 399 and subordinate in respect of judicial as well as executive 
power. 2 A 205 F. B- 

r, „ within tho .ubdi.I.lon the jiirlsdlollon of th. D. M. and S. 

u are co<ord]nate. 4 A. 3S6. 
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S, 17. Subordination of MaglitratedL Benches to O. fA.~contd 
— S. D. O. actiDg as an executive officer but not as a court 
is not subordinate to the S. J. 3 Weir 155. 

District M. has no authority to disregard the order of tho 

S. J. setting aside a conviction and directing a new trial. 5 L. B. K. 
49 : 10 Cr. i- J. 77. 

the District Afagistrate and not the Session Judge is the 

authority to whom the 8ub*Divisional Magistrate is subordinate. 
100 I. C. 961 : 8 Pat L T. 488 : 1927 Pat. Ill, 28 Cr, L. J. 353 : 8 
Pat. L. T 498. 

— ~cl. (1) of S. 17 emponers only the Listrict Magistrate to 
make rules and pass orders. This power cannot be delegated to a 
subdivtaional M. or to a senior Honorary M. 36 A. 4b8 : 25 1. 
O. 336. 

whether or not a Dt. M. has under this sec. power to order 

stay of a trial In an inferior court, an order staying a criminal trial 
until tho decision of a civil court is not a proper order. J2M. L. T. 
191 : 44 M. L. J. 612 j 1923 M W. N. 276 : 1923 Mad. 695, 

S. IB (Appointment of Peesideney Magistrate) 

—the powers of Presidency Magistrate are restricted by s 
487. 12 C. W. N. 216 : 7 C. L. J. 70 ; 7 Cr. L. J. 103. 

— a Presidency 5Iag>strate can convict a person who has 
committed an ofTence on the High Seas on Board a British ship. 
25 B. 636. 

—the sec. confers the full powers of a Presidency Magistrate 
on a Bench of Honorary Presidency Magistrates and the Bench can 
take action under s. 106 Cr. P. C., 7 Bom D. A. 833. 

— a Freridency 51. is not a District Magistrate or a 5lagis- 
trate of the hrst class witbia a. 52 of the Prisons Act. 32 B 303. 

S. 20. (Local limits of Jurisdiction ) 

by the operation of this section a Presidency Magistrate 

IS authorised to exercise the powers of a Magistrate within the 
limits of Port of Calcutta, witbim the meaning of e. 139 of the 
Calcutta Port Act. 24 C. W. N. 79 ; 47 C. 147 : 30 C. L. J. 252. 

under sec- 20 the Preeidcocy Magistrate, as ono appointed 

for the whole of the Presidency town, has jurisdiction over all 
oS’encea committed anywhere within the Presidency town. 97 I. C. 
973 : 1926 Bom. 564 : 28 Bom, L. R. 1066. 

a Presidency 51. has no jurisdiotion to try oflfence under s. 

52 as he is not a District M. or a Srst class M. 32 M. 303. 

—powers of a P. 51. and those of a Coroner are to a certain 
extent concurrent. 31 C. I. 

S. 21. (Chief Presidency Magistrates ) 

in Bombay and Caloutta all Presidency Afagistrates and 

Benches are suburdinste to the Chief Presidency Magistrates and 
the latter can transfer cases from one file to another. 1 Bom. £,. H. 
347 but in Madras they are of equal jurisdiction. 1() Af. L. T. 518: 
12 Cr. L. J. 451. 
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S. 21. Chief Presidency Magistrate*. —eonM. 

I .. 3 . 18 has conferred ^ • ..... 

Magistrate and the Chief F 
those powers, 7 Bom. L. R. 

question the ]U'isdiction of luu «..u«ei n. iVi. wueu ue leuives a oase 
and sends it for tual. 7 C. W- N. 527. 

under rules 9 and 10 framed by the Govt, of Bombay under 

this sec. the opinion of the senior Magistrate should prevail in case 
of difference of opinion. 192? Bom. 630 : 29 Bom. L. ft. 1470 : 106 I. 
C 209 28 Cr L. J. 1025 : 9 A. I. Cr, ft. ISO. 

S. 22, Justices of the Peace for the Mutfassal. 

Ihe amendment has removed the necessity of being an European 
British subject for being appointed as a Justice of the Peace. 

a justice of the peace appointed under the Extradition Act 

(XV of 1903) has jurisdiction to commit a person charged with an 
oSeoce against Mysore Mines Kegulatjon l8l)7, for trial to the 
Madras High Court, 26 B. 607. 

—^-jurisdiction of Justices of the Peace to try a person for an 
offence cooniitted on the High Seas. 25 B. 636. 

—the powers conferred on Justices of the Peace are the ordinary 
powers conferred on first class Magistrates under s. 36 Cr P. C. 
It does not include the power to entertain compldints. 34 B, 343 : 
12 I. 0. 303. 


1 certain person 


S. 25 (ex-offlcio Justices of the Peace.) 

—the court will take judicial notice that 
was 8 Justice of the Peace 15 W. ft. Cr. 7l (note) 

S. 28 (Offences under the Penal Code.) 

the illustration is new and is iatended to show that an 

oSence may appear in Sch. II as triable only by Magistrate, if the 
ease is before the Court of Sessious on commitment made for a 
more heinous offence the Sessions Court is expected to hold the 
trial for the minor offence alone. 19 A. 4b5, 8 A. 665. 

a II. can commit a person charged with an offence under s. 

147 I. P. C- to the Sessions Court though the Schedule aavs that 
the offence is triable by him. 24 C. 429. 

—but when the offence falis under special law specifying the 
forum on some particular court, it cannot be changed. 19 a. 465. 

—the jurisdiction of a M. is not ousted merely because’ the 
same facts disclose a more senoua offence beyond his lurlsdlrkion 
24 M.p 2 Weir 2l». but a tribunal cannot clutch jurfficS^^^^ 

intrntinnftlli' l(7nr>plno' fncta nf AirwB va tarl ..I .. 1 


intentionally ignoring facts ofaggravated character 12 nf o 
Weir 21, 13 B. 502, 4 K. L. ft. 18. ' *' “ 


_ a M. cannot decline jurisdiction on the ground that the 

/ M. H. C. H. App. 31 or on the ground that it falls within the 
w offloce® amounU 
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S.29 (Ofrene** under ethar taws). 

—a Magistrate haa jurisdiction to trjr a landlord for an act 
specided in a. S8(2) B T. Act. in the same way as he tvould try a 
sommona caae. the Act not baaing apeeitied any particular Magis- 
trate to try auch offeoce. 9 C. W. U. 8i&: S Cr. L. J 53i 

an offence under special law triable by M. with special 

powers cannot be tried by ordinary M. (1886) A. W. K 2S9. So an 
offence under the Opium Act is triable only by a M. and not by 
S. C. 19A. 465, an offence under a. 16 of the Bombay Village Police 
Act is triable only by Police Patels and not by Taluk Magistrates. 
Rataolal 19G, an offence under Madras Act 1 of 1868 is triable only 
by Magistrate and not by R. O. S M H. C. R. 277, an offence under 
tbe Prisons Act is not triable by a Presidency M. 32 M. 303 and an 
offence under a. 83 of the Registration Act Is triable by a 51. not 
inferior to a 51 of the second clasa 7M. 347. 

S 29 A Trial ot Cueopean Brittah subject by 2nd and 3rd 
data Maaistrates. 

— ' — -the claim to be tried as a European British subject must 
be made before the inquiry or trial commences and not at any sub* 
eequeot stage. 54 C. 1041 

S.29 6. (dwrisdietien In tb« case ot Juvonllet). 

Th« iniroduclion of s. t9 A. hy the Amending Act has proetically 
ousted the jurisdieti'on of second and thyrd class ilagtstrates oier 
European British subjects except tn a very few cases. 

The introduction of e. 99 B in the Amending Act has empowered 
the Dt. il,. Pry if or any ifoaistrate having special power to try 
Juienite offenders unless the offence is so serious as to be punishable 
tcilh death or fransporfo/ion /••r life. 

a sentence passed on tbe juveaile effender cannot be more 

serere than that imposed on his adult co-accused with previous 
convictions. 23 Bom. L, R. 1199. 

an offence committed under ». 130 Railways Act by a 

child is triable only by a District Magistrate and not by a First 
Class Magistrate 110 1. C. 589 : 1928 Lah 909 : 29 Cr. L. J. 733 : 
29 Punj. L R 536. 

S 30 (Offences not punishable with death). 

— ^this section must be read as qualifying or controlling the 
provisions of s. 28 which in its turn makes reference to columo 8 
of the second schedule. 95 I. C. 56 : 6 Cr. R. 380. 

■ — -when a Deputy Commissioaer tries a case exclusively 
triable by a Court of Sessions under powers conferred on him by 
this section, he does so as a Megletrate and if he tenders conditional 
pardon, he is precluded from trying the ease himself. 10 C. W. R, 
847 : 4 Cr. L. J. 44. 

the District ifogfstrate cannot trycasee summarily when 

specially empowered under thlsseotlon. 85 P. R. 1879 Cr. 

—a Sessions Judge la competent under s. 437 to revise the 
order of tbe ‘District jl. empowered onder this section. 15 P, R. 
1904 Cr, 
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S, 33. Power ol M. lo sentence to iinprisenment in 
default of fine- 

imprisonment In default of fine need not always be propor- 
tionate. 1 Bur. L. R. 483 

a M. cannot pass a sentence of imprisonment under this 

sec. in excess of the term prescibed by s. 65 I. P. C., 10 M. 165, 166 
(note), 1 A. 465, 1 M. 277 overruled 

incases of simple imprisonment, ordered as a process for 

enforcement of payment of fine, the rule in this sec. applies- 
6 A. 61. 

——a sentence of four months imprisonment in default of pay- 
ment of fine IS illegal. 3 I./. L. *f. 346 * 59 I O. 848. 

S 34 Higher powers of certain District Magistrates 

— —under this sec. read with s 33 a Dt. M. in trying a case 
under 8. 478 I. P. C. can pass a sentence of imprisonment for one 
year and nine months in default of payment of fine. 1885 P. R. 35, 
and a M. can, under s. 59 I. P. C pass a sentence of transportation 
for seven years instead of awarding a sentence of imprisonment. 
9 W. R 6. 

S. 35. (Sentences In cases of eonvietien of several 
offences at one trial.) 


•^-^The repeal of the explanatton and the tllustraUon and the 
omtssion of the tcords *’dti)ttnet o fences’ have set at rest the coryficf 
of ca$is as to what arc andn-katare not "dtstinel offences" under 
the Old Code and by the amendment the section will now be 
controlled by the provisions of $. 71. 

under the amended Act separate sentences can be passed 

under 8. 35, Cr. P. C. read with s. 71 I. P. C, for offences under ss. 
380 and 457 I. P. C., 41 O. L. J 563. (23 B. 706 F. B.,37 C. L. J. 
171 ). Ref. 

separate sentences under ss 147 and 332 I. P. C. are not 

iileeal in view of the present amended section. 95 I. c. 600t2rCr. 
L. J. 824: 192b Lah 521. 

after the amendment of the Cr. P. C. the court can pass 

separate sentences for offences under ss. 148 and 326 I. P 0. But 
the two sentences must not exceed the powers of the court. 
49 6. 916:27 Bom. L. B. 1371. 

under the amended sec the offences need not be distinct 

to enable the Magistrate to pass conseoutive sentenoes. Separate 
sentences undr • 'in 

368 : 1928 Bom ; , . ■ : ' ‘ 


separi ■ 

leRal when It .s d. i--.. . 

the assault. 41 C. L. J. 471: 89 I. C 
I. C. 216: 1929 Lah. 670: 1929 Cr 0. 210. 


the fact that undw 146 I P, C. the use of force or violence 

U a necessary Ingredient of the offenoe of noting does not render 
‘on cT 1039 *“"*'“"* 1. 0.241: 
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S. 35. (Sentences in eases of conviction of several 
offences at one trial.) — eontd. 

separate sentences under section 380 and 457 ]. P. 0. arc 

not illegal under the recent amendment of this section 41 C L J. 
563 : 88 I. C. 997 : 1925 Cal. 1315. 

— . an accused can be convicted both under s 325 and s. 149 
I. P. C at one trial. 95 I. C. 606 : 27 O. L. J 830 ; 1926 Nag. 459. 

an accused can be convicted both under b, 325 and s. 149 

I. P. C at one trial. 95 I. C, 606 : 27 Cr. L. J. 830 : 1926 Nag. 459. 

under this sec. a person convicted of offences under ss. 147 

and 225 J P. C is not liable to separate punishment for each oiTence 
as the two offences are not distinct. 37 C L. J. 171 ; 74 1 C. 1043. 

——when sentences under two sections are passed they will bs 
interpreted as to run concurrently. 22 A. L J. 263 : 81 1. C. 640. 

—where the common object of the unlawiul assembly was the 
theft of crops the accused cannot be separately convicted under 
two ss. 379 and 143 or 144 1. P. C. 5 Pat L. T 571 i 82 I. C. 284. 

when the accused Is convicted at one trial of two or more 

distinct offences the court can direct them to run concurrently. 
47 A 59. 

—regarding the right of appeal consecutive sentences are to 
be taken In the aggregate as one sentence but the sentence of 
imprlaoDtaent in default of payment of fine is not to be reckoned 
Punj. Reo. 1892 p. 22. 

—when coTiTiction is on two offences but the accused is 
acquitted of one offence la appeal the venteoce may be maintained 
as being concurrent sentences under each section. 81 Ind. C. 640 (A) : 
22 A. L J. 263 : 25 Cr L. J. 992. 

sn offence cannot be split up into its component parts in 

order to empower the court to try the case summarily or to deprive 
the accused of the right of appeal. 4 C. 18, 4 C. W. N. 795 ; 27 
C. 983 

offence that should be tried separately cannot be tried 

jointly. 5 C. W. N. 866 ; 25 U. 61 P. C.. and sentences cannot be 
passed to run concurrently. 7 W. R. Cr. 59, 10 6.254. 

where the common object of riot and criminal trespass or 

wrongful confinement was the same, separate sentence was not 
legal. 8 C. W. N 305, 483. 

-.-.—when a person first holds himself out as a public servant 
which he is not and then commits extortion and the first is complete 
before the second is completed, he is to be punished separately. ’ 
10 A. 58. 

a person convicted for one or more offences forming one and 

the same transaction can only be punished for the principal offence. 

7 W. R. Cr. 13. 

this see. applies only to conviotion of offences aod dots not ’ 
apply to imprisonments under t. 123 of the Code. 5 Bom. L. R. 26, 

4 Bom. L. R. 876. 

——a person convicted of offences under ss. 147 and 225 I. p. C 
IS not liable to separate punishments for each offence as the offences , 
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S. 35. (Sentences in cases of conviction of several 
offences at one trial.) — amtd. 

are not distinct. 37 0. L. J. 171 : 74 I, C. 1043, 8 C. W. N. 
834iJ?e/ 

tb«s sec covers cases of tbe description where one of toe 

punishments is imprisonment while tbe other is transportation. 21 
C. W. N. 608 ; 23 0. L. J. 596 ; 34 I. C 654. 

Ibis sec. refers onlv to conviction for two or more offence 

at one trial, it does not applv to sentences passed at different trials- 
7W.R 113 A. 305, 20C.W.N. 13J0.188I A. W N 23. 1886 P. R. 14. 
1881 A. W. N 31. 2 Weir 30 ; 46 P. R. 1917 : 43 I. C. 799. 

separate sentences for the offence of noting and grievous 

hurt were not legal when it was found that the persons were guilty 
of an offence onlv under s. 149 I. P. C., 16 C. 422 F. 6. overrules 
11 0. 349, (3 C. W N. 761,4 C. W. H. 245. 8 0. W. N. 344) /o/foKea. 
kut it is legal if the a‘'cused took an individual part in the assault. 
4I 0. L J. 471. 16 C. 72 5. 19 C. 105, 40 O. 511. 

•—separate sentences of fine under s 143 and 379 are not 
contrary to s 71 I P. C., 2 C. L. J, 66 (note) but tbe courts have 
generally set aside one sentence since the addition of illustration 
to the section. 3C. W. N. 174. 4 C.W. N. 245, 8 0. W.N. 305,344, 
483, 23 B. 706. 5t C. 79. 

if tbe offences are not separate the awarding of two separate 
sentences is illegal. 18 M. L. T. lil. 

the word ‘‘may'' shows that this sec. permits and does not 
make it obligatory on courts to pass separate sentences in one trial, 
L. B. R. (1872-1892) 271, L B. R (1900-1902) 33, 1 Bur. L. R. 271. 

a separate sentence ol two years 1. 1. and fine under ss. 369 

or 380 and 454 I. P. C. may legally be passed when the two offences 
form part of the same transaction and are tried together. 10 A. 146, 
12 M, 366. 10 B. 493. 23 B 706 F B . 20 M. 444, 3 A 30. F. B., 7 A. 414, 
9 A. 645, 22 C. 131, 1 W. B. 7, and so also for riot and hurt when tbe 
total sentence does not exceed tbe minimum which the court might 
pass far any of the offences. 17 B 260. 

theft committed in tbe same room, of articles of different 
persons does not constitute distinct offences, 11 W. R. 38 but when 
several seals of different descriptions are found with the accused 
with intent to commit 'forgery, unless they were intended for 
committing one particular forgery, there is a complete and separate 
offence for every seal so found 13 W. R. Cr, 16. 


■ -order cannot be passed directing the sentences passed on 
the same accused in several trials to run concurrently 20 C. W N. 
1300 : 24 C. L. J. 54,22 0. W, N. 597, such order can be made only 
when the accused is convicted at one trial of two or more dis- 
tinct offences, 146 P. L. R 1911 : 10 J. C. 156. 37 0. 467 • 14 C W N. 
1114. 22 B. 112, 13 C. W. N. 1062 7?e/. 

offences under Penal Code and also under any Special or 

Local law cannot be regarded as distinct offences lecardine the 
punishment to be awarded, 22 0. 131. 5 N. W P 49 
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S. 35. (Sentences In eases of conviction of several 
offences at one trial.) — eontd. 


ofms ■ . ■ ■ * 

of 8. ! ■ ■ ■ ■ 

Bom. ■ I . . • * 

Concurrent Sentences. 

Under the amendment of ». S97 Cr. P. C made at the end of the 
first para, it is no longer illegal to make the sentences in the two 
trials concurrent. 

coder 8 3S (t) the court can direct that seateocos should 

run concurrently but it is eoonly when the aeeused is convicted at 
one trial of two or more distinct offences. The Court has no power 
to order eentencea to run concurrently with the sentences passed In 
other trials. 47 A. 59 : 85 1 C. 714: 1925 A. L J. 305 ; 26 Cr. L. J. 
570. 

a sentence is defective when it does not determine whether 

the sentence of imprisonment and transportation are to run coo. 
currently. 23 G. L. J. 596. 

the court must expressly direct whether the sentsoees are 
to run concurrently or consecutively. 21 C. VV N 608 . 23 C. L. J. 
596 

^—4 sentence of imprisonment cannot be directed to pass eon* 
currently with sentence of transportation for life 21 P.R. 191d : 5 P. 
L. R.1914:22 I. C. 420. 

>— it It illegal to direct that a sentence of imprisonment for an 
offence should taxe •'ffect after the expiry of the sentence the accu* 
ted is undergoiog for default of furnishing secutity for good 
behaviour. 30 I. C. 446 : 16 Gr. L. J. 622 : (31 M. 515. 4 M. L. T. 223. 
8 Or. L. J. 402) Ref. 

where an accused was sentenced to suffer rigorous imprison* 

ment for one day and to pay a fine of Rs. 15U, and in default to 
suffer rigorous imprisonment for 3 mouths for each of two offences, 
the seatences running concurrently, held that the paesiug of con- 
current sentences of imprisonment in default of fine imposed for 
two offences was cot legal under this section, but the substantive 
term of imprisonment fori day may run concurrently. 911.0.513: 
27 Bom. L. R. 1351 i 1926 Bom. 62. 

Appeal. 

a. 35 CL (3) refers only to seatences of imprisonment and 

not to sentences of fine when It says that several offences atone 
trial should for the purpose of appeal be deemed to be a single 
sentenco. 96 1. C. 270 : 2S Bom. L. K. 668 ; 1926 Bom. 416 : 27 Cr. L. 
J. 926. 

' concurrent sentences do not come within the meaning of 
aggregate punishment for the purpose of this section or for the 
purpose of raising the forum of appeal. 3 P. L. J. 138 : 19 Cr. L. 
J.90. , 
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Appeal — contd. 

for the purpose of appeal an aggregate sentence of, one 

month under each of two sections is to be taken to be single sentence 
of two months even if the sentences are to run concurrently, lo 
C. W. N 734 : 15 C. L. J.'82. 17 C W. N. 72. contra. 17 C. L. J. 392. 17 
C. W N 825.40 G. 631. 16 C. W. N. 284 (notel. 

• ’ • ■ — — * — * are not individually appea- 

ely. 40 C. 631.25 C.W. N. 
138 . 19 Cr. L. J. 90, 17 C. L. 
contra. 17 C. VT. N. 72. 15 

C. W. N 734. 

S. 39 {.Made of conferring powe*«L 

when a second class Magistrate before passing a judgment 

is invested with the first class powers he can pass sentence as a 
first class Magistrate. 10 C W. N 293 (note). 7 A. 414 P. B. 

when a class of officials are invested with certain powers by 

notification they are ooly •‘generally” so empowered and not spe- 
cially wbirh refers to the empowering of a particular official by 
name or virtue of his office. 17 M L T. 191. 

S 40. (Continwance of powers of ettieera transferred.) 
—transfer to another Pistrict does not determine the powers 
of Magistrate. 12 0. W. N. 448 

but a Magistrate after being released on being transferred 
cannot pass sentence. «9 A- 114, IS M 132 

—a Head Assistant Magistrate becoming a Deputy Magis- 
trate of another place in the same District can proceed with a case 
already begun 22 M. 47. 

if a M. vacates bis office by absenting himself without leave 

he looses his power. 2 Bom. L R. 536. 

S. 40 (Public when to assist Magistrate &. the police ) 

the aid demanded must be reasonable. 3 A. 201. 42 A. 314 

a police officer can demand the aid of the chowkidar In 

preventing the escape of a person and the custody of the person so- 
taken by the chowkidar is for the time being lawful custodv. 6 C. 
W.N. 337. 

the sec. contemplates personal assistance 2 Weir 37. 

the law however docs not give the police officers general 

power of calling upon the members of the public to join them in 
arresting a number of unknown poisons whose whereabouts are not 
known. 42 A. 314. 

S.44. (Public to give inlormalion of certain offences).* 

—the first Information report can only be used by the prose- 
cution for the purpose of corroborating in the witness-box the person 
who supplied tbe Information ; if the informant himself can speak 
only from hearsay, the report cannot be used to corroborate sucA In- 
admissible evidence. 7 Lab. L. J. 259 : 2G Punj. L. R. 601 : 1925 Lah. 
418:90 1.0. 145. 



CRlltI!<AL PBOCEDDBE CODE. 


103 


S. AS. (Village headmeiii aceeuntanta> landlords and 
ethers bound to report certain matters), 

the duty to give Informattoo to the police is cast only 

on the Ofvner of the land and does not extend to the owner of a 
house 30 Bom. L. R. 1570: 53 B. 184: 113 I. C 510: 1929 Bom. 12: 
30 Cr. h J. 172. 12 11.92/of 

residence m the dwelling house of another is not occupation 

of land within the meaning of the section 23 W. R. Cr. 60, 12 

M. 92. 

—to support conviction knowledge of the accused must be 
shown. 22 W. R. Cr. 42, mere rumour will not suffice. 1900 M. W. 

N. 207. 5 Pat. L. T 505 : 81 1. C.62. 

a Dewan may be agent, if the master is absent, but not one 

who acts only under the orders of the Resident master. 4 C. 603 . 
3 C. L. R. 87 

■—as to the liabilities of landlords. &c . for the acts and omis- 
sions of their agent see 21 C 501. 

—If ths police have already got information no penalty under 
the section should be enforced 4 C. 623. 20 C 316. 7 M. 436, 23 Cr. 
L. J. 162. 

It is incumbent on the choukidar to communicate to an officer 
in charge of a Police Station information from bis knowledge and not 
from rumour. Sllnd. C. 620: 1924 Pat 181 :5P L. T. 505 * 25 Cr. 
L. J. 972 

a village headman is Madras means a Village Munsiff or 
Village bfagistrate. 32 M. 256. 

•^->every mukkaddam and koltoar io C. P. has to perform the 
duties of village headman. 7 H. L. R. 101 : 66 I. C. 1001 * 23 Cr. L. 
J. 345 . 1922 Nag. 87. 

a Zailder IS not & village headman. 1894 P R. 25, 1886 P. R 

19 

—the information to be given to the Police under cl. (c) is that 
of commission of an offence. 5 M. L. T. 257. 

if the offence is a bailable one, persons enumerated are not 

bound to give information. 32 M. 258. 

—occurence of death when should be reported. 23 W. R. 60, 
11 C. 619. 1887 P. R. 20, 23 Cr. L. J 345 (Nag ) : 66 I. C. 1001. 

~a death cannot be said to be unnatural within s 45 so as to 
require to be reported immediately unless It occured fairly soon after 
the cause. 66 I. C. 1001 : 23 Cr. L. J. 345 : 1922 Nag. 87 ; 7,N. L. R. 
101. . , - 

S 46 (Arrest how is le be metle). 

•— ~the officer making the arrest must have the warrant in his 
possession 5 A. 318 . . 

when the act of the person, making the arrest is entirely 

ultra tires the right of private defence may be exercised against 
him. 16 C. W. N. 549. 

-7— an arrest by a mere oral declaration without actual touch 
\s not a legal arrest. 113 1. C. 2SS :30Cr, L. J. 128. .. 
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S. 46. (Arrest how is to be mode) — conld. 

it can't be said that no arrest can be lawfully made without 

compliance with the provision of s 80 Cr. P. C. because a Police offi' 
cer may justify his action under a 46 (2l Cr, P. C„ 53 C. 831 : 49 C. L. 
J. 264 : 1929 Cal. 174.32 0. W. N. 284- 116 I C.723 :30 Cr. L J. 
703. 


S.47. (Search of place entered by person to be arrested). 

—this sec empowers the police to enter the pla-e to be search* 
ed and compels householders to afford the police facilities in carrying 
out their duties. 41 C 350. 


S.48. (Procedure where ingress not obtainable.) 

this see. provides that if any difficulty is placed in the way 

of a Police officer, he may use force to obtain iugress. 41 C. 350. 

a police officer entering a building for the purpose of arrest. 

iug a suspected person will not be liable for trespass. 36 C. 433. 

S 50. (No unnecessary restraint). 

detention of a person while the police officer consults his 
superior as to whether be should take cogoizauce. is not justifiable. 
24 W. R. Cr. 51. 

— <3 public officer cannot offer unwarrantable violence to a 
person in custody. 17 W. B. Cr. 36. 


S, 51 (Search of arrested person.) 

~~ao order under the section does not come within s 51? Or P* 
C. and 18 not therefore appealable. 14 C. 834. 30 C. 690, 1 B. 630 
S. 63. (Power to seize offensive weapons). 

custody of offensive weapons. 19 W. B. Cr. 7. 

S.54 (When police may arrest without warrant ) 


warrant has not been entrusted to him. 40 M. 1028, 81 lud C** 140 
and even when he is not in uaiform. 81 Ind. C. 140. 21 ’ A L. j. 791, 
-—-where the substance of the warrant was not explained* to the 
person to bo arrested, held that the arrest was legally effecc-‘d under 
section 54 Cr.r.C. which gives the etatutory power to a constable 
to arrest without warrant and that the power so given was in no 
way limited by the issue of a written order. 98 I C 254 - 192 B Pat 
424 : 8 Pat L. T. 237. ' 

. “• f® duties of the Police acting under this aectton see 

observations of High Court In 7 W. R. Cr. 3, 20 C. W. N. 1233. ’ 
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S. 54. (when police may arrest without warrant)— fonid. 

— as to “reasonable auspIcioD’' nod "credible Information'* 

44 a 76. 12 B. 377, 36 A. 6. 22 Cr. L. J. 758 (A), 2 Pal. 379, 21 A. L- 
J. 791. 

——arrest under bona/ide belief is a good defence, 12 B 377 but 
when a Police ofRcer does not aot in good faith he is not protected 
by es. 54 or 79. 10 \V. R Cr. 20. 47 M. 442. 

—the Magistrate having jurisdiction to take cognizance of an 
offence should not consider the Question of the legality of the arrest. 

26 M 124. 31 C. 567 . 7 C. W. N. 651 

—a village chowkidar is not a Police officer within this s- 

27 C. 366, 5 M. 22, 1 C. W. N. 98 (note). 3 A. 60, 35 C 3GJ. 41 C. 17. 
but he is so within s. 25 of the Evl Act. 2 C. \V. N. 71. 637, 9 C W. N. 
474. 26 C. 560. 

a Native State Policeman cannot arrest in British India a 

person suspected to have committed an offence in such State and 
the sub'^equent custody of a ckowkidar in British India is also illegal. 

29 A. 377. 19 B. 72. 

—but Cl 7 authorises the Police in British India to arrest 
without warrant a British subject committing any of the offences 
enumerated in the first Schedule of the Extradition Act outside 
British India. 7 6<)m. L. R 463. 

—the complaint referred to in the sec. need cot be made to 
the constable himself, and it is sufficient that it was made to a 
person entitled to entertain it 64 I. C. 278 : 1922 A. 457 : 22 Cr. L. J. 
758. 2 P. 379 ; 4 Pat. L. T. 521. 

—in case of resIstdDce to the police It is not sufficient for the 
prosecution afterwards to say that the constable bad authority to 
arrest under some other provision of law 47 M. 412 

to apprehend a person found with stolen property formal 

complaint is not necessary. 8 W. R. Cr. 28. 

the words “may arrest” show that the power of arrest is 

discretionary. Ratanlal. 795 

authority to arrest under this sec. implies authority to 

detain. Ratanlal. 220. 

— •«•■••• • • , • Mtual thief . 

or robb 43 A. 186. 

— rrest of a 

person ■ offence is 

guilty i Tras not 

entrust 

—though under a. 54 a Police Officer may arrest without 
•■**,,* • ••. offence, under s. 60 he is bound 

■ ike or send the person arrested 

f mast be done within 24 hours. 


—a bare assertion of the commission of an offence does not 
amount to reasonable suspicion or credible information on the basis 
of which an arrest can be made withont warrant 29 C. N. 98f 
4fiC, L.J. 439. } ^ 
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S. 54. (when police may arrest without warrant) — contd. 

s 54 gives wide powers to the police officer, to make arrest 

without an order from a M. and without warrant only in certain 
circumstances limited by the provisions contained iu the sec., and 
it Is necessary in exercising such large powers to be cautious and 
circumspect. 20 C. W N. 1233 : 44 C. 76 

S 55. (Arrest of vagabonds, habitual robbers &c.) 

this see. is expressly made applicable to the Police of 

Calcutta 31C.557 - 7 C.'W.H 661. 

an officer of a Police Station may arrest a person under this 

section against whom the Police arc about to take proceedings under 
s. 110 Cr. P C.. 35 A. 407. 21 I.C 666 

the power given under this section should be exercised when 

there is good reason to apprehend that serious harm will result 
* ■ ’ ’ . » , f ‘Jaglstrate to be dealt with 

■ ■ . '• a person arrested should 

. competency of the Magis- 

. • .24 

mere suspicion of the Fo)ice*Officer about the accused does 
not justify arrest 81 Ind. C. SI : 47 M. 442. 

.^—authority to arrest must be shown 81 Ind C. 51 ■ 47 &f. 442. 

.-u.... .. Q T u... release, a re-arrest of 
proceeding against him 

■ jurisdiction. 41 A. 483 : 

S. 66. (Procedure In case of deputation of subordinate 
Police Officer). 

Provision has been made to inform the person, to be arrested 
by the subordinate police-officer, the subtfanre of the order ond if 
demanded, to show him the same; this overnites the ruling reported 
in 27 C. S20. 

• -where a Constable arrests a person suspected of dacoity 
under the oral order and in tbo presence of the Head Constable, 
the arrest is legal. 11 W. R. Cr. 20, 7 W. R. Cr. 3. 

a chowkldar is an ‘'officer subordinate" and arrest by him 

when authorised is legal. 10 C. W. N, 287. 

•8. 8i» Cr. P C does not apply to Police Officer acting under 
this section. 27 C. 320 : 4 C. W. N 311. 

——mere writing of the name of the subordinate on the back of 

constitute 
s arrest the 

■ vould make 

lb a baiiu uiuti 111 wiuiug. lu A. ..au. 

—the issuing of a warrant by a M. does not exclude the 
jurisdiction of the Police officer under this sec. 18 A. 246. 

—a rbouiAidar arresting an accused is not bound to show him. 
the order given by the officer Ip charge of the Police Station unless 
he was asked to produce the order. 86 I. C. 427 : 26 Cr. L. J. 795. 
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S. 67. (Refusal to give name and residence) 

-when a person bemc asked by a police constable not to 
create any disturbance in the public road declined to do so and 
u, ,-r j . — • — ui j _jj, — ^ .1.. . — *-bIe was justified 

■ • . • • * detaining him 

. I Bom. L. R 597. 

• • the name and 

address of the person creating such disturbance, their action of 
detention was not justified 46 M. 605 F. B. 

S 69 (Arrest by Private Person) 

Sub-sec. (1) has been amended by adding the words "or cause 
him to be taken in custody" giving effect to the ruling in £0 A. 575 
as cited below. 

for the sake of preservation of peace any individual may 

arrest, 44 U 913. 

power of arrest is restricted to non-bailable and cognizable 

offences committed in presence, and to a proclaimed offender. 
U M. 480. 

——to apply the sec the offence must be committed In presence 
of the private person 35 C. 361. 1922 P L. R 19.23 Cr L. J. 3: 
641. C. 371. 1922 Lah. 73. 

^—8. 59 empowers s private person to arrest any person who, 
in bis view, commits a non-bailable and cognizable offence. One who 
attempts to arrest a thief running away after tbeft is sot protected 
by this section. 641.0.371: 23Cr.L.J. 3: 1923 P. L. R 19:1922 
Lah 73. 

—the words "m his view" should not be construed too strictly, 
81 Ind. C. 312. : 18 L. W. 818 : 25 Cr. L. J 782. 

the words "in bis view" in this section mean "in the presence 

of" or "within the sight of When a person is found hiding in the 
house of another be cannot be arrested by a private person under 
this section, as hiding alone does not amount to a non-bailable and 
cognizable offence. 89 I. C. 1030 : 7 Pat L. T. 65 : 1925 Pat. 53 : 
26 Cr. L J. 1462. 

■ -where a private person arrested another person who in his 
view comitted a non bailable and cognizable offence but instead of 
taking him to a Police Ofiicer or to the nearest police station as 
required by s 59, Cr. P. C. kept him in his own custody, he was guilty 
under s. 342, 1. P. C., 98 I, a 594 : 8 Pat. L T. 204 

where a person is found to commit the abetment of the 
offence of extortion, his arrest would be legal under this sec 5 Pat. 
L. J. 129 : 54 I. C. 987 : 1 P. L T 60. 

a private person lawfully assisting a person for theft commit- 
ted In his view may send him to the Police station by a chowkidar, 
and the custody of the latter » then lawful. 29 A. 575. 23 A. 266, 
17 M. 103 and the rescue from the custody of the private person is 
punishable under ss. 225 and 225 B. ll M. 441, 480, 23 A. 260, 
17 M. 103. 

but if the theft is committed in his view 'the custody of 

both is illegal. 5 .V. 22, 27 C. 386 : 1 C. W. N. 93. (note.) 
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S. 59. (Arrest by private person)— con^d. 

a village chowtidar is not a Police Officer within the mean- 
ing of the section. 27 C 866 : 4 C W. N 252, 17 C. W. N. 978, 3 A. 60. 
41G.17. 

I -a person rescuing a person from the custody of a village 
Chowkidar to whom a private person has made him over, is not 
guilty under s. 325 I. P. C But the custody would be legal if be 
acted under s. 42, Or. P. C., 6 C. W. N. 337. 

S. 61 iPerson arrested not to be detained more than 
Iwentyfour hours). 

the provision of the section is Imperative. 19 W R. Cr> 36. 

a remand to Police custody is to be granted only m case of 

necessity. 3N. W.P,275 

— the intention of the Legislature having regard toss 61 and 
167 Or. P. G IS that an aooused person should be brought before the M. 
with as little delay as possible 51 C. 4b2 : 38 C. L. J. 388 . 81 Ind. C. 
220,11 51. 98. 36 C. 166, 6 M. 69. 

—the precaution laid down in ss 54. 60, 61 seems to be designed 
to secure that witbm not more than 24 boars some M. shall bare 
seisin of what IS going on. 28 C. W N. 850. 82 led 131. 

—at the expiration of the maximum period of 15 days or 
additional time rrciuisite to brlog tbs accused before a Magistrate, 
the accused must be released under s. 169 or proceeded against by the 
M. under s. 173. 28 0. W. N. 490: b3 Ind 0 628. 

—this section does not apply to the Calcutta Police Officers 
who are governed by the Calcutta Police Act ilV of 1866) which 
contains no provision analogous to this seotion 44 C L. J. i34 : 9? 
I. C. 915 

S. 69. (Form of summons). 

the practice of signing by initial only or using the stamps is 

objectionable. Punj. Vol. 11 P. 151. 

4 4 . . gned. 5C. 


3 P. L. J. 

ana, 0 A. irja. 

it is not proper to make the only order 'file' on netltlon 

paying process. 6 C. W. N 548. ^ 

a summons not sealed is not valid and disobedience to it is 

no^offence. 37 51. L.J. 588:58 I. C. 528 :21 Cr. L. J. 800, 1 Weir 

—when a summons is defective aconviction under 8 174 1 P 0 

cannotstand. 5. A. 7,20 M.31.7 U H.C. R. App 43,37 

a person summoned should wait a reasonable time and 

should not go away on finding the Magistrate absent. 10 B. 93. 

TT::'* *• the issue of snmmona under 

. tv assessor must comply with its terms. 

I C >\ . N. lie note. 
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5. 69. (Summont hew served). 

— mere showing the summons to a witness is not sufficient. 5 
B.H.C. K Cr. 20, U M. 137. 

refusdl to give receipt is not an offence ander sec. 173 or 180 

I P. C.. 3 C. 621 20 C. 358. 5 Bom H. C. B. Cr. 34 

this IS the only sec. providing for the procedure of service of 

summons. 1 C. W. N 116 (note.) 

——the procedure provided by a 71 cannot be made use of unless 
service in the manner mentioned m ss 89 and 70 cannot be effected 
by the exercise of due diligence 43 C. L. J. 113 : 94 J. C. 907 : 1926 Cal. 
1208 ; 27 Cr. L. J 715 : 31 C W. N 148. 

S 70. (Service when persons auminoned cannot be 
found). 

— m the Presidency Towns and in the MuSasil a summons can 
be left with the servant. 2 C. L. J. 48 (note.) 

— summous to a juror cannot be served on his servant. 1899 
A. W N 13. 

—the procedure provided by a 71 cannot be made use of unless 
service in the manner mentioned mas 69 and 70 cannot be effected 
by the exercise of due deligeoce. 43 C. L. J 113 '941 0.907, 
1926 Cal. 1208 : 27 Cr. L. J. 715 

S. 7t, (P'OceduFO when service cannot be effected as 
bsfore provided*.) 

—where euSeient steps have not been taken to serve the acou* 
sed personally aod there has been want of reasonable diligence in 
service, substituted service should not be allowed 6 B. L. J. 63 ; 23 
Cr. L J. 739, 69 I. C. 627 ; 23 Cr. L. J. 739. 

the procedure provided by s. 71 cannot be made use of 

uniesss service in the manner mentioned in ss. 69 and 70 cannot be 
effected by tbe exercise of due diligence. 43C.L.J 113:941.0.907: 
1926 Cal 1208 : 27 Cr L. J- 715. 

S, 72. (Service on servant of Govt, cr Ry. Company } 

this see, is intended to apply only to summons issued by a 

court of justice and not to orders of Police OSicers investigating a 
crime under Chap. XIV of this Code. 40 I.* C. 733: 18 Cr. L. J. 
733 (M.) 

-> — summons to a Sob'Inspector of Railway Police should be 
served through tbe Superintendence of RailwaylPohce of the District, 
89 I, C 421 ; 6 Pat. L. T. 215 : 26 Cr. L. J, 965 : 19 25 Pat. 553. 

S. 75 (Form of warrant of arrest.) 

a signature by stamp is not sufficient. 6 M. 396. but are, 5 

C. W. N.447, 8 A. 293. 

signing by Initial does not vitiate tbe warrant, 3 P. L. J. 493, 

8 A. 293, 5 C. W. N. 447. contra. 23 C. 896. 

—warrant containing wrong description is not valid. 28 
399 ; 5 C. W. K. 413 and it must give description. 9 B. H. C 
18 6. 636. 
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S. 75. (Form of warrant of arrest).— conM. 

a seal of the court >3 esscotiaL 19 0. W. N. 224 : 42 C. 708; 

16 Cr. L. J. 336. 18 B. 636. 

..u — v« t... •'■esidiDg officer of the 

.26, 2 P. L. J. 487. 

• ■ I be cancelled only by 

. R. 103 : 28 Cr. L. J. 


326 . 1927 Lah. 744. , 

when a warrant has been cancelled it cannot be re-iS3iiea. , 


1 C. W. N. 180. 

when no form is prescribed by an}' act the form to be used 

is the ordinary one prescribed by this Act. 18 B 636- ^ ^ 


person in the first instance unless there is strong likelihood of the 
charge being proved. 1908 P. W- R. 20 

—A person obstructing a public serrant in execution of a 
warrant of arrest bearing only tbe initial of the Magistrate which 
was not made known to the accused, cannot be prosecuted under s. 
185 J.P.C.,3dC. 896. 

unless time is limited, a warrant remains valid until It is 

executed. 28 B. 129. 13 C. W. N. 1091. 

<— a warrant with an endorsement for bail to be taken for the 
appearance of the accused on a particular date does not lapse on the 
expiry of that date. Only tbe direction to take bail lapses. 13 C. \V. 
R. 1091. 

a warrant of arrest remaiQS in force until it is cancelled by 

the issuing court or until tt is executed although it bears a return* 
able date. J928 Pat. 466 : 112 I. C 223 : 7 Pat. 478, 


warrant issued by tbe civil court to the bailiff making it re- 
turnable on certain date Is legally executed within that date even if 
the Razir fixes another shorter date within which it is not executed. 
17C. W. N,941. 

the Magistrate should stay his hand when a rule is issued by 

the High Court. 2 C. W. N, 498, 5 C, W, N. IIO, 19 y. 575 . 

where a M. recalled warrants issued aginstnhe accused the 

Dt. M.hadno jurisdiction to set aside the order of withdrawl of the 
warrants and to direct the warrants to be issued. The course open 
to him was to order further Inquiry. 26 O. J. 114 • 42 1 C 729*18 
C. L. J. IbOl. 


S. 76. (Court may direct security to be taken) 

the Magistrate cannot issue a warrant for the appearance 

of a^wUMss at an Investigation by a Police Officer 24 C. 320 : 1 C. 


the arrest of an accused on the 29th Oot. on a warrant Issued 
an endorsement for ball to be taken for his appearance on the 
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S. 76. Court may direct security to be taken — eontd 

26th Oct. is not illecal anc] tbe rescuing or escape of the accused Is 

punishable under ss 224 and 225 I. P C. 13 C W, N, 1091 

a if. should issue a bailable warrant even la non-bailable 

cases, when the offence borders on the technical and the accused 
is a man of position and respectibillty. 1 M. W. N. 452. 

S 77. (Warrant to whom directed). 

a warrant should not be issued to an unoSicial unless the 

urgency Is imminent. 5 B. L R 274: 13 W. R Or. 27, 8 W R 74 
under this sec. the name and designation of the Police Offi- 
cer need not be inserted. C. W. H 1918 (Pat ) p. 269. 

—a warrant addressed not to an officer by name but to the 
bailiff of the court is not illegat, 1914 M W N 49S, 25 I C 328. so 
also a warrant addressed to a Sub-Inspector without mentioning his 
name. 3 Pat L. J 493. 

S 79. (Warrant directed to police cflicars). 

— "to make the warrant legal the endorsement must be by name, 
4 C. W, N. 85. In the absence of such endorsement an officer other 
than that to whom it is addressed cannot lawfully make the arrest. 
27 C. 457, 3 Pat L. J. 493 

—"if the eadoraement is initialled and if the initial is Identiffed 
upon the evidence, It is all right 5 C. W. N. 417. 

—an endorsement by a Court Head cODstable, on a warrant 
addressed to the Court-Inspector, in favour of peons who are not 
Police ojicera, la aot legil. 27 C. 457 ; 4 C. W. N. 822. 

—warrant addressed to a ‘‘bailiff of the court*' but executed by 
naib nazir and process server without any eodorsemeot by the bailiff, 
is bad 59 I C. 849 : 22 C. h. J. 145 : 3 L. L J. 346. 

this sec does not apply to Forest Officers. 51 M. 873 : 109 
I C. 365 ; 1928 Mad 624 : 29 Cr. L. J. 541. 

S eO. (Notification of substance of warrant) 

the section does not apply to arrest under section 56 Cr. 

P. C ; 27 C. 320 ; 4 C W. N. 311. 

when substance is not notified obstruction to the warrant 

IS no offence under 8. 1861 P. C. 23 C. 896, 10 C. 18, 37 C. 122. 13 B 
168 so even when warrmt is showu to the accused. 26 C. 748, 3 C. 
\V. K. 741, but if the Police Officer shows the warrant and gives 

iU. J , -. . . , ,T • , . . 


A. W. N. (1904) 229^ 27 A. 258. 

the person against whom a warrant is issued is entitled to 
see thit the person executing It has authority. 10 C. 18, 13 B 16S, 
23 C. 896, 3C. W. N. 741 : 260.748. 

it cannot be said that no arrest is legal without compliance 

with the provisions ofs SO because a police officer may justify 
hisactiounnders. 46 ( 2 ) Cr. P- C. 33C. W.N. 284 : 53 C. 83l : 116 
I. C. 723 : 49 C. L. J. 261: 30 Cr. L J. 703: 1929 Cal. 174. 


0 
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S. 62. (When warrant maybe executed). 

as to arrest on the lands of Hyderabad State Ballrray which 

is not British India for offence committed 111 British Territory, see. 
35 C. 20 : 2 C. W. N 1, 24 I. A. 137 P- C . I Lah. 4U6. 

so m the case of Residency of Jaypur. 7 Bora. L. B. 83, 

But see 48 I C b65, 31 P. R. 19l8. 

S 83. (Warrant forwarded tor execution outside jurdn.) 

this aection applies to warraot issued under Act XUI of 

1859, 20 A. 124. 20 M. 235, 457. 33 Puoj. Bee 1898 P 27. 1898, P. B. U- 
the Political Agent of the (latire State caunot be directed 
by the H C. to produce a person m custody m the Native State 
as he is not in the vicarious custody. 119 1. 0. 527- 27 A. L. J. 
520 : 1929 All 347. 

S. 87. (Praetamatien for person absconding) 


•—the officer who wants to serve the warrant must be 
examined as to measures be adopted to serve the warrant. 3 W. 
B. Or. 63. 

-~*the Magistrate must be satisfied that the accused is abscou- 
ding or concoaliog which be must tecotd. 6 W. B. Cr 73, 66 P. L B. 
1922: 67 1 C. 72b: 23 Cr L.J.454. 

—a man who files a petition against the order issuing the 
warrant and takes steps to procure an order of a superior court 
that be should be allowed to retnaiu oo bail after such warrant has 
been issued, can neither be eaid to be absconding nor concealing 
hiraaen. 67 1 C.726; 23 Cr. L. J. 454. 

—if the Magistrate considers that there is sufficient j9rimo> 
/acts proof of offence he can proceed under es. 78 and 88 otherwise 
he should refuse to proceed 3 L B. B 116. 19 W. R. Cr. 12 5 N. 
L. B. 125. 

the proclamation IS illegal if it directs appearance within 30 

days, it must not be less tbau 30 days from the date of publication 
of the procldmation. 9 C. W. B 284 {note), 17 M. L. J. 438. 1919 P. 
B. 32. 19 Al. 3. 

—30 days should be counted from the date of publishing the 
proclamation Id the accused's place of xesidence. 1917 p. R 6 19 M 
3. 19 W. R. 12. 

•—a validating order under 8. H7 (3) which does not state that 
the proclamatioa has been duly published on q “specified day” is 
defective, the words *'on n specified day” in s 87 (3) being important. 
If the prociamation ie published Jess than 30 days before the date 
fixed for appearance, subsequent proceedings are invalid. 128 P. L 
B. 1920 : 51 1. C. 994 ; 21 Ur L. J.210. 


if It is not published according to Cl. (a) it is not legal. 

19 il. 3. 22 A. 216. 19o4 A. \V. K. 159, formalities prescribed by ss. 87 
and 88 muit be observed. 14 Bom. L. It. 163 ; 14 1. C. 757. 

— orders under ss. 87 and 88 may bo passed simultaneously. 
29 0. 417 : 6 C. W. B. C80. 

—a warrant not being a 'summons, notice or order* as mentioned 
in ss. 172 and 174 1. 1’. C. an offender against whom a warrant bas 
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S, 87. (Proclamation for person absconding). — conld. 
f)een issued, js not punishable under this section. 5W. B. Cr. 71, 
Mad H C R 21 April, 9 W. R.Cr. 1866 70. 

previous issue of watraut is a necessary condition. So if 
the court is not authorised to issue warrant he cannot issue procla- 
mation or order of attachment. 1893 P B 15, 14 Bom L. R. 889. 

— .u.-. ...... •published according to sub-sec. (3) 

' ' court-house may be cured by s. 

. ■ -n .uo lu.u ui>*n in 8S 87 and 88 baa not been 

compiled with, the irregularities can be covered by s. 537 Cr. P C 
But if s 537 be not applicable the attachment is not a valid one. 
40 P. W. B. 1916; 36 I. C. 974. 

"abscond” does not necessarily imply change of place, it 

means to hide oneself. It does not apply to the commencement of . 
concealment, but applies to continuing to do so after process is 
issued. 4 393 

one should not he too readily assumed to be an absconder 

without due inquiry and notice Z Weir. 40. 

——prosecution is to prove that the proclamation was duly 
made. 7 M. 436 

—until the accused surrenders be ebal) be regarded as in 
contempt. 2 N. W, P, fl. C R. 441. 5 W. R 71. 

—where there is no endorsement or statement in writing of 
the court validating the proclamation U is not legal and the attach- 
ment and sale are invalid. 27 A. 572. 22 A. 216. It must specify 
the date of publication also. 1919 P. R. 32. 

-court records must show 'that the formalities were strictly 
observed. 14 Bom. L. R 163. 14 I. C. 757. 

S. 88. (Attachment of property of person absconding)' 
Scope of amendments. 

Sub-sec. (6A) to (6E) and some words in sub-tec. (7) have 
been newly added by the amendment to provide rules of procedure 
Jot the investigation and determination of efom, os i» the C, P. 
Code. 

orders under ss. 87 and 88 may be passed simultaneously. 29 

C. 417 : 6 C. W, N. 680. 6 C. P. L. B. 38 

the undivided share of the absconding member of the joint 
family is attachable under this section. 39 M. 831, 1915 P.L. R. 28, 
27 I. C 550. contra 2 P. L. W. 179 j 42 I. a 781, so also the share in 
tbe partnership business is attachable not by actual seizure but by 
prohibitory order. 5 B. L. B. 386. but no such share when in the 
hand of Receiver. 15 B. L. R. 382. 

attachment of joint family property was held to be illegal 

and disobedience to it by other members was held to be no offence, 

2 Pat. L. W. 179 s 42 I. C. 781, 2 Weir 43. 

—property not belonging to the absconder cannot be attached. 

7 W. R. 35. 

with regard to ancestral lands alt that can be attached In 

proceedings under ss. 87 and 83 Is tbe Interest of the absconder and 
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S.88- (Attachment of property of person absconding)- 
Scope of amendments. — contd- 

on bis death the lanHs must be released in favour of his heirs. 88 !• 
C 460 , 1925 Lah 6i‘) • 7 Lab. L. J. 40 : 26 Cr. L. J. 1148 

the M.aKistr.ite cannot inquire into the claims of the 

parties. 6 A. 4?<7, the claimant should go to the civil court. 7 B. 
W Cr. 35. S G -^40 : 6 C. W. N. 175. 17 \V. R. Cr. 10. 20 M. 88. 22 0. 
953, />!’/ J ''- '3 mlinffs Aflve fcecome i^solete hy the inatrtion of 
sec. 6 A. 'y (■ec 88. 

the sale shall be subject to the term of the lease already 

ir.aof. 1U08 P. R. 9. 

a sale cannot be set aside for irregulaTity. 22 A 216. 19 M* 

^Contra. 27 A. 572 But It can be set aside by the civil' court. 
1904 A. W N. 159. 

-only the Government can restore the property to tho owner 
and not the Court. 18 W. R Cr- 33, even not the H C. 9 B. L. 
R 349. 

a civil suit u maintainable for possession of the property 

attached and for mesne profit* and damages. 28 C. 540. 

a subsequent attachment and sale in execution of money 
decree by the civil court does nut affect property at the hand of ibe 
Govt 9 C. 861. 


—but prior attachment of the civil court pTevalJs. 116 I. C. 
271 I 31 Bom L R. StS : 1929 Bom 2U0. 

—by confiscation, title in the property is lost. 25 Bom. L. B. 
228 : 1923 Bom 93. 

-—the order of the bfagisirate refusing to release certain pro- 
perty from attachment is subject to the revisional power of the 
H. 0 76 I. C 18. 

ss. 87 to 89 form a complete Code by themsolves and the 

remedies provided therein are exclusive subject to the right of appeal 
or revision by the High Court. Ill I C. 5b8 : 1928 Lab. 562. 

S. 89- (Restoration of attached property). 

the person must explain his absence. 6 W R. Cr 73 3 W- 

R Cr. fi3. ’ 


. if the provision of sec 87Cr. P. C. has not been complied 

with In Issuing the proclamation, it 13 invalid and tbo attachment 
anc^lh^ ^53 ** consequences arc all void. 19 M. 3, 22 A. 216, 1904 


where property comes at the disposal of the Government. 

no other attachment or sale subsequently heldcau confer any title, 
9 0. 861 : 12 0. L. H. 411. 


if third parly claims, the Magistrate 
allowing the claimant to establish bis rlcht 
6 C. \V. K. 175. ^ 


should stay the sale 
20 M,88,28C. 540 l 


— . 85 .ppIlM 10 B CBS, whfTo lh» validity ot atloolimDBt 
proceedings Is challenged. 39 P. R 1917:42 1 C 59i. 18 Pf r J 

p’lrt".'’.'??'.’'',!’',®.”*’"''’'’"”'"''”"*' IdBom.Ll 

R. 163, 19 51, 3 Dni ) 
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S. 98. (Restoration of attached property).— con^cf. 

an application under s. 83 by an absconder for restoration 

cannot question tbo legality of the proclamation issued under s. 
187) (a) 32 P. R. 1919: 54 I. 0.954:21 Cr L. J. 210, 22 A. 216, 19 
If. 3 fol 

under s. 89 it is nccesaary that the “proof’* that the accused 

person has not absconded should be oflfered or giren within two years 
of the date of attachment. The adrerbtal phrase “within two 
years from the date of the attaohment*’ qualifies not onlv the 'word 
“appears" but also the word •'proves'’ which is connected with 
“appears” by "and." 15 Bom. L.R 176 : 19 I.C. 333 : 14 Cr.L J 237. 

the property can be restored only when the applicant 

praying for restoration of property shows both that be had not 
absconded and that he had not the proper notice. 96 I C. 977 ; 1926 
Lab. 663 : 27 Cr.' L. J. 1025 ; 8 Lah. L. J. 608 • 27 Punj. L. R 825. 

not only the petition must be made but also the necessary 

facts must be proved within the period of two years. 96 I. C. C77 ; 
1936 Lah 662 • 27 Cr. L. J. 1025 

if no application for restoration be made within two years 
the H C. has no jurisdiction under s. 561 A. to order restoration. 
The proper remedy IS an application to Govt. 82 Ind. 0 3 65 : 26 
Bom. L. R 719. 1917 P. R. 6. 15 Bom. L R. 175 

— ^forfeiture should not be carried into effect uotii after a 
regular inquiry into the cause of the offender’s absence. 3 W. K. 63. 

^—'accused need not himself personally apply for the restora' 
tion of the property The application can be mads by any one on 
bis behalf. 15 Rom. L. R. 175 : 19 I. C. 333. 

. —where property has been sold and an application under the 
sec IS allowed, the applicant can only get the net proceeds of the 
sale. 73 I. C. 269 : 24 Cr. L. J. 573. 

S, 90 (Issue of warrant in lieu of or in addition t» 
summons). 


issue of warrant for the arrest of a witness, without service 

of summons and without recording reasons is illegal. 15 C. W, 
N. 1001. 

where reasons are not recorded for the issue of warrant as 

required by s. 90. the warrant is illegal and escape from custody 
is no offence 38 >f. 1088, 5 N. L R. 125. 1918 F. L. R. 50 : 19 Cr. L. 
J. 413. The irregularity cannot be cured by a. 537. 1913 P. L. R. 50 
Contra. 18 A L. J. 1149 ; 59 1. 0. 415. 51 a 1 F. B. 

—proria'ioas as regards recOTdmg of reasons are merely 
directory and not mandatory. 5l C. 1 z 27 C. W. If. 857 : 38 C. L. J. 
77, F. B. 38C.789 oi-errufed. j 

—a M. can admit a recalcitrant witness to baiL 2 Weir 39. / 
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S. 91. (power *o take bond for appearance). 

a bond by a mukhtear undertaking to produce a witness 

when called upon, is sufficient. 1901 A. W. N. 35. 

money deposited by surety cannot be attached for the 

realisation of fine imposed on the accused. 19 A. L. J. 887 : 64 I. C. 
136 ; 22 C. R L. J. 744. 

sureties should not be rejected on mere Police report. 20 A. 

L. J. 780 : 23 Or. L. J. 498 : 68 1. 0. 35. 

5.92. (arrest on breach of bond for appearance). 

this sec. has reference only to the case of a person who is 

bound by a bond to appear in court. 38 AI. 1088. 

S. 93. (Summons to produce documents or other things). 

the document or tho book must bare a bearing upon and 

must be relevant to the case. 5 Bom L, R. 980, 19 C. 52, 4 P. L. W. 
65 ; 19 Cr. L J. 217, 15 C. 100. 47 C. 647. 

the words "court" and “Magistrate” are convertible terms. 

39 C. 953 P. C. 

the Magistrate should either issue a summons or a warrant— 

be cannot order Police to seize the books. 12 C. W. N. 1075, but be 
can issue search warrant. 47 C. 164. 

-—one cannot be prosecuted under s 175 I. P, C. for not 
producing an tocrunmating document 12 C tV. N. 1016 - 8 0. L. J. 
320.38 0 304. contra. 37 C. 112. 15 C. 109, 19 C. 52. 41 C. 261. 
37 AI.112. 

—the Magistrate cannot take security for the production of 
a document. 7 C. W. K. 522, but he can do so after a search warraii;b 
has been issued 47 C. 164 

tbe person required to produce a document need not be a 

party and be cannot refuse to produce tbe document saying that he 
bas a lien on the property or that it is not to be used as evidence. 
19 0 52. 


tbe process or warrant can bo enforced against the accused 

and on production the accused cannot insist prosecution to put it 
in evidence 15 C. 109. 5 Bom. L. B. 980, the M. can order for 
production In Court. 5 Bom, L. B. 978. 

—the document or thing must be clearly specified 16 C W. 
N. 1078, 4l C. 261. 

—the M. has power to Issue a search warrant under h. 96 to 
obtain document in possession of accused. 41 C. 261. 


the order for production must be made on sufficient 

rnatcriaU. 47 C. C«7 ; 24 C. W. N. 410 ; 31 0. L. J 188. 

——tbe accused In a murder case ts entitled to a copy of state- 
ments made by witnesses at tbe inquest inquiry. 20 L. W. 745. 


—a warrant should not be issued on a mere application of the 
complainant without satisfactory inquiry. 1917 M. W. N 496 >410 
C6I,6A. L.J.517: 9I.C.991. 


—the complainant should he compelled to state on oath the 
grounds lor search-warrant. 6 A. L. J. 517 j 9 I. C. 991. 
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S. 96. (When search-warpanC may be issued) 

every Magistrate baa the power to issue search warrants. 

though the proceedings in connecton with which search is made 
may not yet have instituted 16 C. W. N. 8G5 : 16 C. L. J. 231 
P. C. appeal from IS C. W. H. 97S and 13 C. W. IT 458, 33 C. 
W. N. 369 ; 116 1. C. 721 49 C. L. J. 164 r 30 Cr. L. J 705 : 1929 

Ca). 176. 

but when there is no Investigation inquiry or trial before 

the Magistrate he cannot issue search-warrant. 22 B. 949, 12 C W. 
K. 1075. 24 C. W. N 403. 

a general search of stolen property is not authorised. 16 C 

W. N 1078. 41 C. 261, 38 C.304 , 15 C W. N 343 : 13 C. L. J. 639. 

—search warrant must be for tbe production of some specified 
or distinct thing or object necessary for tbo inquiry, 15 C 109. 16 
C. W. N. 1078. 41 C 261, 47 C. 597. 9 L. B. R. 45 

search can be made fora spcoific stolen property a nd not 

for stolen property generally. 17 C W N. 1209 : 41 C 251 : 20 
I. C. 129. 

the issue of search warrant on suspicion and tbe asurance 

given by the police that a general search is necessary is illegal 1929 
Lab. 837 j 1929 Cr. C. 565 

under this sec an accused can be called upon to produce 

. • * 43 1. C. 793. 5 1 C 17 

• « • . J016 but not when 

•* • carch-warrant before any 

proceedings of any kind are initiated and in view of an inquiry 
about to be made. 24 C W. N. 405 . 31 C. L. J. 267. 39 C. 953 Ref. 

5lagistrate is to decide whether the production of a parti* 
cular thing is necessary. 8 W. R. Cr. 74 : 9 L. B. R 45 : 10 Bur. L. 
T. 216, 5 Bom L. R. 1032. 22 B. 919. 35 C. 1076. He should not wait 
until a preliminary inquiry is held or accused called upon to take 
his triaU 13 M. 18. 1910 M. \V. N. 818 : 8 M. L. T. 416. 

inspection of articles may be allowed to the complainant 

• . N. 369 ; 49 C. L. J. 

st weigh the circura- 
1. W. N. 405. 18 C. 

, . 0. 109. 

—the M. should examino tbe complainant. 8 A. L. J. 517, the 
statement of the counsel for tbe prosecution is not srfiicent in- 
formation, 22 B 949. opinion or report of the Police is not sufiicieDt 
47 0. 597 ; 24 C. W. N. 405. 47 C. 597 ; 31 C. L J. 345 : 24 C. W. IT 
403,39 0.953 

the &!, should keep some record as to his action. 24 C. W. 

N.405:31 C,L. 3. 267. 

a warrant can be Issued for tbe search of stolen property 

or incriminating document in the possession of tbe accused. 41 ^ 
261, 37 C 112, 15 C. 109, 19 C. 52 41 C. 261. but see 12 C. W. N. 1016*5 
C. L. J. 320, 33 C. 301. / 
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S. 96. (When search-warrant may be Issued). — contd, 

power of iBSump search-warrant extends to the production 

of printing materials for the purpose of making an order under a. 
10 of the Copyright Act 47 O. 164, it includes also the power to 
possession of the document or thing, 15 0. 109, Ratanlal 677. but 
inspection shonld be restricted by the M. 15 C. 109, 5 Bom. L. R. 
980 

“Court" and "Magistrate" are convertible terms, to act as 

a court no proceeding should be initiated before the Magistrate. 
39 C 953 p 965 P.C 36 C. 433 ovecmled. 

——the M. can himself conduct the aeareb. 39 C. 953 P. C. 

search warrant should be promptly issued, 22 C. W. N;719, 

and seizure of account-book, without issuing summons under a. 94, 
or warrant under this aoc. is illegal. 38 C 68. 12 0. W N, 1075. 

the M. can stay execution of a warrant conditionally on 
the execution of a bond to produce document 47 C. 164 

-in taking action under s 96 the court is authorised tP go 

as far as is physically possible m that search 36 P. B. 1914, 27 J. 0. 
897: 16 Cr. L. J. 225. 

the words 'a petsoQ" inset. 96 Includes a person accused in 
the ease above case. 

S 97. (Power to restelet warrant}. 

—the Magistrate has power to allow inspection, but such 
inspection should be limited to the books or portions of books 
relating to the subjeot matter under inquiry or trial, 15 C. 199. 

S. 9.6. (search of suspected house). 


where the discovery of an excisable article in the possession 

of the accused is proved by direct evidence, any irregularity or 
illegality in tho search can neither vitiate the trial nor afiect the 
conviction Blind. 0. 615 : 46 A. 86 : 25 Cr. L J. 967. 

s, 96 contemplates the existence of a judicial proceeding 

as condition precedent to the issue of a search-warrant, but a. 98 
docs not require such proceeding 35 C. 1076. 39 C. 953 P. C. 

the search of the houses of an absconder for stolen property 

nil/iout ft fenreh-tparrani is illegal 38 C. 304. confra 42 A 67 
—a search-warrant Issued under this sec. can be endorsed 
over to any other Police Officer of similar rank for execution 3 S. 
L. R. 56:10Cr. L. J. 3. 30 A. 60. i-uuon. o. 


non-examination of the Inhabitants of the locality whose 

signatures appear on the list prepared by the Police at the time of 
the sevrch in the case docs not render the search itself illegal If 
the Hit cannot be proved the contents of tho list can bo nrovod bv 
other evidence. 99 I. O. 49 : 28 Cr. L. J. 17: 127 Lh. hJ ^ 
S. 99A. 


„ : — to justify forfeiture are s. 99 A. It is not necessary for tho 
Govt to satisfy the court that on the evidence produced a oonvlotion 
could have been under ». 153 A. I. P. C. 29 Puni L R Tfi*. - o r nh 
•W. N.tl-. in I. C. 659: 1918 Lah. 245. ^ * 
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S. 99«D (Opder of Special Bench setting aside 
forfeiture) 

when an application U made to the High Court under s. 

99-B in respect of a document, the High Court is precluded bjr s. 
'99>D from considering any point other than the question whether 
■in fact the matters in the document were seditious or not and come 
within the mischief claimed at by s. 121 A, When a series of booics 
are published the whole series must be looked to, to deteriniac 
whether the passages contained therein are seditious. 47 A. 29S: 
86 I. C. 55 1925 All. 195: 2G Cr. L. J. 679 F. B 

the explanation of 8.99(d) is that when after hearing the 

application the P. G. is left in doubt it should set aside the order 
which may be said to bo contrary to the ordinary practice m an 
appeal in a civil suit 49 A 856 : 1927 All 649 . 112 I O, 26 F. B. 

S 100 (Search for person wrongfully confined ) 

when a aearch-warrant was issued upon father-in-law, on the 

complaint of son-in-law. to produce the daughter, the accused was 
bold justified under a. 99 I C to obstruct the Police in executing it. 
HC. W.N. 826. 

•—it is immaterial what form is used for the search-warrant 
uaders. 100, provided that the substance of it complies with the 
requirements of law 45 C 9li5 2$ C. L J 304. 16 C W. N. 336, 39 0. 
403,17 0. W.N. 836 Diat. 

warrant can be Issued under this sec. merely as an appli- 
cation of a complainant. 30 Cr. L. J. 175 : 113 I. C 578. 

^^it is doubtful whether this see. applies to the search for and 
-custody of a boy alleged to have been given and adopted which la 
denied 29 C. L. J. 603 s 52 1. C. 8S9 : 24 C. W. N 104. 

S. 102. (Parson In charge ef c'osad place to allow search ) 

the provisl ‘ • .»a . . , . ,.i.^ 

under the Excise . • . > ■ t 

31 C W N. 667 . . • . • ■ 1 

also in searches ui ■ ' . ’ , i 

of searches under the Opium Act 4 L. B. R. 121. 

S. 103. (Search to be made in presence of wtineases.) 
Sub-cl 5 haa been added making a jKrton,to}io tiithout reasonable 
cause, refuses or neglects to attend and witness a search, being 
Called upon to do «o 6y lorillen order, punishable under s. 187 /. P. C. 

this section is applicable to searches made under s 14 of 

-the Opium Act but not to search under a 15 100 I. O. 980 : 1927 Bang. 
170 : 28 Cr. L J 372. 

—the searching ofGcer is tochoosetbe witnesses 21 M. 83: 2 
Weir 46. and it is obligatory on him. 4 L. B. R. 213. 

a 8earch-*itness Is not liable to bo prosecuted under s. 187 I. 

P. C. for refusing to sign the list. ?6 M. 419 F. B. I Weir 136 

^—evidence discovered by a search does not become inadmis- 
-sible for it was not conducted with the precaution designed by 
.Legislature. 14 C. W. N. 1114. 18 C. W. N. 493. 
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S. 103. (Search to be made in presence of wittiess- 
es\. — conid. 

ptosecutioQ IS to summon and examine the search witnesses. 

SC. W.N.43S. 38 M L 3.27. „ 

as to the mode of making search, see 27 C. 692 : 4 C. ^ 


the person whose premisea are searched need not be 

present. 46 C. L 3 3b8 : 1928 Cal. 2( : 29 Cr. L- J 49. 

witnesses are required for the proper conduct of the search. 

4 L. B. R 213, 3 L B R 229, 4 Bur. L T. 91 P. B., and to prevent 
planting of articles by the police. 5 Bang 291; 1031, C. 557 : 192T 
Rang. 241 : 28 Cr. U J. 701 


- — nersoP unconnected with the Govt, m any way should be- 
called as witnesses. 3 L. B. B. 229 4 Bur. L T. 91 F. B. 3 L. B R. 
4 L. B. R. 213, 12 But. L. T 269, eonstantly calling the same witness 
is objectionable. 4 L B. R. 121. ^ 

the word ‘‘respectable*’ means respectable and “independent.”' 

101 C. 796 : 4 Bur. L T. 91 F. B 23 Cr. L. J 609 (Bah) 68 I. C. 833. 
respectable person would be impartial one 7 Bur. L T 143 ; 15 Cr. 

L. 3.441 F. B 

.—"inhabitants of the locality” means persons within easr 
reach and not of the same quarter 4 Bur. L. T. 223, 18 Cr L. J. 
1009. 7 Bur L. T. 143. F. 6 12 Cr L. J 479. 8 C. 988 

—stress must be given on the word "respectable’' and not on 
“locality.” 7 Bur L T. 143 F. 8 , 42 I. C 753, failure to make ishabl* 
tantsoftbe locality as witness does not make a search iiiegal -21 

M. 83, 23 M. L J. 445. 


-.-where the occupants of the bouse were, after the discovery 
in their presence of a gun and after search of their persons, arres- 
ted and sent out of their room, and the search was continued, the 
exclusion of the occupants during the search was held not a teobni- 
cal but a substantial violalioo of the law. 41 C 350. 

the word "occupaot” means a person residing in or being m 

charge of tho place. 41 C. 350 

independent witness should be called to be present during 

the search. 1923 Lah. 79. 68 I. C. 838 : 23 Cr L. J. 609 

the tailurc to call respectable inhabitants of the locality to 

witness a search does not render the search illegal specially when 
satisfactory explanation is furnished. The object of the legislature in 
requiring the presence of witness being to guard against possible 
thicanery ond unfair dealing. 91 1. C. 249 ; 27 Cr. L. J. 73. 


the object of the sec. U to obtain as rehable evidence as 

possible of tho search and to avoid concoction. Under tho circums- 
tance of tiic case a Police OITiecr may be search witness 50 C L J 
518 1930 Cr. C. 1125. 

ground for search must be recorded under s 53 Excise Act 

and the search must be made In presence of two or more rpcnertahle 
Inhabitants. 1929 Cr. C. 493 : 1929 All. 991. * 

. Where In an Excisi’ case tba Inspector of Excise who made 

the search was not examined, one of the wilocssos was a friend of 
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S. t03. (Search to be made In presence of witness- 
es.) — contd. 

the Sub'Inspector and lived at a distance of two miles and the other- 
witness lived a mile away, the conTiction could not be upheld as the 
search contravened the provisions of this section 86 I. C. 475 : 1925 
Rang. 205 . 26 Cr. L. J. 827. 

a police officer authorised to investigate a charge of tbeft>- 

has a right to make a search which is incidental to bis right to 
investigate. But i/ he ignores tbo provision of s. 163 in conducting 
the search offering resistance will not bo punishable. 17 A L. J 
1047 : 52 I. C. 663 : 42 A 67. 

the statement of an attesting witness in the search'Iist 

that the accused lived in the house which was searched, but which 
he retracted at tbo trial, could not bo taken os evidence of that fact. 
11 M. L T. 93 ; 22 M. L J. 270 36 M. 159 : 14 J C- 418 (13 Cr. L J. 
114, 2 A L J. 444. 6 A L J. 184) Appr 

It is not proper tosmake additions to seareb'hst though It 

does not invalidate the whole search 7 Bur L T 163 

——facts with reference to the search may he proved otherwise 
than by the production of the scsrcb-list. 34 M 349 F. B. 7 M. 
L. T. 362 : 5 8. L. R 31. 8 M. L. T. 451 8 I. C. 178 21 M. L.J. 

281 F. A. 

—Irregularity in the search if not taken advantage of by the 
police, does not vitiate the search. 41 C. 3S0, 23 M. L J. 445. 37 
C. 467. 

— "Irregularity In the sosrch does not entitle a person to 
exercise the right of private defence. 19 M. 349, 37 A. 353 Contro. 
42 A 67. 

search witnesses are not bound to attend court. 38 51. L. J. 

27 : 54 I. C. 241, 9 C. W. N. 438. 

—the court has the discretion to require or not tbaattendance 
of the search witnesses. 46 C. L. J. 368. 

S. 105 (Magistrate may direct search In Ms presence.) 

the D. If. is authorised to hold search. 16 C. W N. 865 r 

16 C. L. J. 231 P. C. 

a M. who Is competent to issuo search-warrant, can, instead 

of issuing such warrant, direct tbo search to be made in bis presence. 
36 C. 433 . 1684 A. W. N. 213. 

S. 106. (Security far keeping the peace on conviction). 
Amendment, scope of : — 

The charge in 8ub-sect$on (1) has obiialed the di^culty of 
deciding whether a particular offence was one involving it breach of 
the peace. 

Sub-headinga of notes, 

(1) Object of Chapter Vill. 

(2) Application of a. 106. 

(3) Procedure 

(4) Appeal. 
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s. 103. (Search to be made In presence of witness- 
es!. — contd. 


9C. W. 


prosecution is to summon and examine tbe search witoesses- 
N. 438. 38 M. L J. 27. ^ ,r 

as to the mode of making search, see 27 C. 692 : 4 C. W. 2^- 


‘ the person -whose premises are searched need not bo 

present 46 C. L J. 368 : 1923 CJaJ. S7 : 29 Cr. L J. 49. 

witnesses are required for the proper coaduct of the search- 

4 L B R. 213, 3 L B R 229, 4 Bur. L T. 91 F, 0., and to prevent 
planting, of articles by the police. 5 Rang. 291 s 103 1. C. 557 : 1937 
Rang. 241 : 28 Cr. h. J. 701 


person unconnected with the Govt, m any way should be- 

called as witnesses. 3 L. B. R. 229 4 Bar. B T. 91 r. B 3 L. B. R- 
4 L. B. R. 213, 12 Bur. L, T 269, constantly palling the same witness 
is obiectionable 4 L B. R. 121. 

the word “respectable” means respectable and “independent. 

IQL C. 796 : 4 Bur. L. 91 F 0- 23 Cr. L. J. 609 (Lab) : 68 I. C. 833. 
respectable person would be impartial one. 7 Bur. L. T. 143 : 15 Cr- 
L. J.441 F. B. 

^—''inhabitants of the locality” means persons within easy 
roach and sot of the same quarter. 4 Bur- L. T. 322, 18 Cr. L. J< 
1009, 7 Bur L. T. 143. F. B 12 Cr. L J 479. 8 C. 988 

—stress must be given on tbe word "respectable” and not on 
“locality “ 7 Bur L. T. 143 F. B , 42 I C 753. failure to make Inhabi- 
tants of tbe locality aa witness does not make a search illegal -21 
M.83, 23 M. L J, 445. 


—where the occupants of the bouse were, after the diseovcrr 
In their presence of a gun and after search of their persons, artes* 
ted and sent out of their room, and the search was continued, tbe 
exclusion of tbe occupants during the search was held not a teobni-^ 
cal but fl substantial violation of the law. 41 C 350. 

-the word "occupant” means a person residing in or being in 

charge of the place. 41 C. 350 

—•Independent witness should be called to be present during 
tbe search. 1923 Lah, 79, 68 I. C. 838 : 23 Cr L. J. 609. 

-the failure to call respectable inhabitants of the locality to 

witness a search does iiol render tho search illegal specially when 
satisfactory explanation is furnished The object of the legislature In 
requiring the presence of witness being to guard against possible 
chicanery and unfair dealing. 91 1 . C. 249 : 27 Cr. L. J, 73. 


the object of the see. la to obtain as reliable evidence as 

possible of the search and to avoid concoction. Under tho circoma- 
laoce of the case a Police Officer may be search witness. 50 C L. J. 
518 : 1930 Cr. C. 1125. 

ground for search must be recorded under a 53 Excise Act 

and the search must be made in presence of two or more resneotablo 
Inbabilant,. 1929 Cr. C. 493 ; 1929 All. 991, respeowu. 

IVhffo In an l.’xcisocose tha Inspector of Excise who made 

the search was not examined, one of the wUneasos was a friend of 
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S. 103. (Search to be matfe in presence of witness- 
es.) — conW. 

the Sub-Inspcctor and lived at a distanco of two miles and the other 
witness liTed a mile awaj-, the conTietton could not be upheld as the 
search contravened the pfovistons of this section 86 I. C. 475 : 1923 
Rang. 203 : 26 Cr. L. S27. 

a police officer authorised to iovestigate a charge of tbift^ 

has a right to make a search which is incidental to his right to 
investigate. But if he ignores tbo provision of s. 103 in conductipg 
the search offering resistance will not be punishable. 17 A L J 
1047 : 52 I. C 663 : 42 A 67. 

the statement of an attesting witness in the search-list 

that the accused lived in the house which was searched, but which 
he retracted at the trial, could not bo taken as evidence of that fact. 
11 M. L T. 93 : 22 M. L J. 270 • 36 M. 159 : 14 I C. 418 (13 Cr. L. J. 
114, 2 A. L J. 444. 6 A L J. 184) Jppr. 

it IS not proper toamake additions to search-Hst though ft 

docs not invalidate the whole search 7 Bur L T 163 

—facts with reference to the search may be proved otherwise 
than by the production of the searcb-ilst 34 A.'. 349 F. B. 7 M. 
L. T. 362 . 5 8. L R 31. 8 M. L. T. 451 8 1. C. 178 21 M. L. J. 
281 F. A. 

irregularity in the search if pot taken advantage of by tbo 
police, does not vitiate the search. 41 0. 350, 23 M L J. 445. 37 
C. 467. 

-irregularity la the search does not entitle a person to 

exercise the right of private defence. 19 M.349, 3? A. 353 Contra. 
42 A. 67. 

’ ‘i attend court. 38 M. L. J. 

• ' ■ quire or not tbn attendance 

S. 105. (Magistrate may direct search in his preasnee.) 

the D. M, is authorised to bold search. 16 C. W N. 865r 

16 C L. J 231 P. C. 

a JI. who is competent to Issue search-warrant, can, instead 

of issuing such warrant, direct the search to be made m his presence 
36 C. 433 ; 1684 A. W. N. 213. 

S. 106. (Security for keeping the peace on conviction). 
Amendment, scope of 

The charge in sub-section (1} has obtiated the difficulty of 
deciding ichether a particular offence was one iniolcing <i breach of 
the peace. 

Sub-headings of notes. 

(1) Object of Chapter VIII. 

(2) Application of s. 106. 

(3) Procedure 

(4) Appeal. 
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It) Object of Chapter VIII. 

'he primary object of Chapter VIII is not the punishment 

i-ects for past unproved crimes but to prevent him from commi* 
t lug offences and to afford him an opportunity of reforming him* 
self. 82 I. C 154:25 Cr. L. J. 1226 

the object of Chapter VIII is practically served even when 

when an accused is on bail for a long time. 1924 S. 120: 17 S. L. B. 
160 


(2) Application of the see. 106 

the amendment has made an order under this section impossi- 
ble where the only section under which the accused are convicted is n 
section of the Penal Code read with s 149. 85 I. C. 42 • 1925 Pat. 
117 ; 26 Cr. L. J. 426 : 6 P. L. T. 330 : 3 Pat. 870. 


the word ‘'involve*’ In s. 106 connotes the inclusion not 

only of a necessary but also of a probable feature, circumstance, 
antecedent condition or consequence. To justify an order for secu- 
rity '* 
a bre 
samE 

•was ' ^ , 

““‘‘offences involving a breach of tbe peace” refer to offences 
in which breach of the peace is an lugred.ent and net to offences 
which merely provoke or are likely to lead to a breach of the neaee. 
30 C 366. 29 M. 190. 81 lod. C. 910. 26 M. 469. 35 C. 315 2 Lah 279 
30 C. 93. 47 M. 846 t 47 M. L. J. 232 81 I. C. 920. 

- words ‘'other offence” are ejutdem generis with the 

81?nd”c\^l3”*47*’2’ 'V j“232 mentioned therein. 

'to atUact the operation of this section it is enough If the 
•offence brought home to the accused necessarily includes or implies 

necessary that apart from'^the 
offence there must have ensued a broach of the peace. Wroneful 
confinement docs not per «e involve a breach the peace but if the 
.ccu.cd ..found to have yioleoHy .elted onolhet person tied bis 
hands and .tongfully eonBned In an open garden seenritv nan 
80S ; m' C r Lrl'lCM" 8« i 81 I. 0. 980 . 1924 Mad. 


——an order under this sec. cannot 
a find — “•*• • - 

C 888 


be passed in the absence of 
TMch of the peace. 81 Ind. 


troubi ■ 
0. 442 . 


persons appear to bo very 
3wn under this sec. 81 lod. 


a Muglstratc cannot bind the accused down merely on the 

mTos i c. m : St c °° ^ ‘8” a"- 

inintTTn’vXv.'Kt "“.h: aS ‘.'„'ordrn’td'’'”tr,"'’^ 

'• leiial. S3 I. O. 1020 : 1925 Lah. C21 tsc CV. L j! 1462 ! 
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(2) Application of the lec. 106 . — eontd 

the offence under *. 455 I. P. C. 1» not invoIriDga breach of 

the peace anH security cannot be demanded for kceptng the peace 
under ■ 106. 91 I C 139 : 1126 Lab 675 : 27 Cr. L J. 571. 

the fact that the accused have been cunvieied of an offence 

involving a breach of tbo peace is not alone sufficient to pass an 
order under this section . the court must, as a condition precedent, 
•show some ground for retiuiriog tho Geeuritj'. 97 I. C 124 ; 27 Cr. 
L J. 1112 • 1927 Pat. 37. 

—on conviction of theft no order can be made under this 
section. I C. W. N. 186, 6C. W. N 678. 25 C. 628 : 3 0. W. N. 18. 
26 II 469. 

where the facta found show that in committing the offence 

of which breach of the peace is not a necessary element the accused 
did acts involving a breach of the peace, this section will apply 
7 C. W. N. 25 

where tho Intention of tho tresspass was to commit a breach 

of the peace an order under this sec. was lawfully passed. 42 A 345 
but see 26 C. 57f>. 25 C 62« 

——an order under this sec cannot oc passed against one eon* 
Tioted under a 325 I. P. C. read with s 149 1 P C 3 P 870, 81 I. 0* 
888 : 25 Cr. L. J. 1064. 

—where a person is convicted under s 323 I P 0. be cannot 
be bound down to keep the peace merely on tbe ground that the 
parties were on bad terms There must boa further finding that a 
breach of the peace was involved m tbe occurrence. 89 I. C. 1225 : 
23 A L. J. 1053 . 26 Cr L J. 1457 : 1926 Ail. Il4, 47 A. 131 : 28 Cr. 
L. J. 88 : 1927 All 157. 23 A. L. J. 1053. 

an offence under s. 323 I. P. C does not come under s. 106 

-Cr. P. C. but .in order can be passed under s 106 after a conviction 
if it is found by the &f. that the offence involved breach of the peace. 
49 A 131 : 1927 All 157 28 C. L. J. 88. 23 A L. J. 11)53 Rel on. 

where there Is a possible apprehension of future breach of 

the peace the section does not apoly. 20 W. R. Cr 57, 24 W. R. 
Cr. 10. 22W R. 9. 25 C. 628, 8 C W. N 517 35 C 315, 2 Lah. 279. 

where tbe offence of hurt is committed under auch circum- 
stances that It clesriy Implies tbe use of violence and a breach of 
*' ■ • ’■ .' Uness in a public place, the 

• ■ land or water, proceedings 

■ : this sec. 3 O. W. K. 297. 

a complainant cannot bo prosecuted against under this 

section. 27 C. 983 • 4 C. W. N. 795 6 C. W. N 471. nor the witnesses. 
5 .M. 380. 

. — »»•■» — ‘ -g jjnJawfoJ assembly armed 

" >f the paacc, though no breach is 

d 469. Contrn. F. R. 1890 p. 6. 
meaning of this section 17 Cr. 
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(1) Object of Chapter Vlll. 

Ibe pTlmarv of Chapter VIII la not the puaiahment 

•of suspects for past rnproved crimes but to prevent him from commi- 
tting offences end to afford him an opportunity of reforming him- 
self. 82 1. C 154.25 Or. L.J. 1226. 

the obu'ci of Chapter VlII is practically served even when 

when ai, i.cujed is on bail for a long time. 1924 S. 120 : 17 S. L. B. 
160 


{Z) Application of the see. 106. 

the amendment has made an order under this section impossi- 

bie (vbere the only section under which the accused are convicted is a 
section of the Penal Code read with s 149. 85 I. C. 42 • 1925 Pat. 
117 ; 26 Cr. L. J. 426 : 6 P. L. T. 330 3 Pat. 870. 

—the word “involve" in a 106 connotes the inclusiou not 
only of a necessary but also of a probable feature, circumstance, 
antecedent condition or consequence. To justify an order for secu- 
rity there must be an express finding that the act committed involved 
a breach of the peace or an evident iotentioD of committing the 
same or there must be clear evidence satisfying the Court that such 
■was the case 75 I C. 983 : 1924 Nag 118 ; 25 Cr L. J. 71. 

•—"offences involving a breach of the peace" refer to offences 
in which breach of the peace is ah ingred.ent and not to offences 
which merely provoke or arc likely to lead to a breach of the peace. 
30 C. 366. 29 M. 190, 81 Ind. C. 920. 26 M. 469. 35 C. 315, 2 Lah. S79, 
30 C, 93, 47 M. 846 s 47 M. L. J. 232 81 I. C. 920. 

—the words “other offence” are ejuidem generis with the 
offences against public trasquiUty and of assault mentioned therein, 
81 Ind. C. 920 ; 47 M. L. J. 232. 

to attract the operation of this section It is enough If the 

‘offeoco brought homo to the accused necessarily includes or implies 
a breach of the peace. It is not necessary that apart from the 
offence there must have ensued a broach of the peace. Wrongful 
confinement does not per se involve a breach the peace but if the 
accused is found to have violently seized another person tied his 
hands and wrongfully confined la an open garden, security can 
he ordered under this section. 47 M. 846 : 81 1. C. 920 • 1924 Mad. 
803 : 25 Cr. L. J. 10C6. 

— an order under ^tbiv sec. cannot bo passed m the absence of 
afindir" • - . , h of the peace, 81 Ind. 


trouble* 
O. 442 


•sons appear to be very 
under this see. 81 Ind 


a Magistrate cannot bind the accused down merely on the 

groiinrllhat the parties were on bad terms. 49 A ill. lOv? All 
157 : 99 I. C. 120: 28 0. L. J.88. ' 


-Irespaaslng in a man’s house for the purpose of causing him 
Injury Involves a breach of the peace and an order under this section 
4s legal. 89 I C. 1020 : 1925 Lah. 631 : 20 Cr. L. J, 1462. 
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(S) Application of the cee. 106.— ronfcf. 

the offence under t. 4S2 1. P. C. Is not involving a breach of 

the peace anrl security cannot ho demanded for kecptng the peace 
under ■ 106. 91 I C 139 : 1126 Lah C75 : 27 Cr. L J. 571. 

the fact that the accused have been convicted of an o&'eace 

involving a breach of tbo peace is not alone su^cient to pass an 
order under this section . the court must, as a condition precedent, 
■show some ground for requiring the security. 97 I. C 424 ; 27 Cr. 
L J. U12.l‘'l7Pat 37. 

— ^n cons iction of theft no order can be made under this 
section. I C. W. N. 186. 6C W. N 678. 25 C. 628 . 3 C. W. N. 18, 
26 II 469. 

where the facts found show that in committing the offence 

of which breach of the peace is not a necessary element the accused 
did acts involving a breach of the peace, this section wilt apply 
7 C. W. N 25 

where the Intention of the tresspass was to commit a breach 

of the peace an order under this sec was lawfully passed. 42 A. 345 
but see 26 C 576. 25 C 628 

—an order under this sec. cannot oc passed agaicst one eon* 
■vteted under s 325 I. P C. read with s 149 I. P C 3 F. 870. 81 I. C* 
888 : 25 Cr. L. J. 1064. 

—where a person la convicted under s 323 I. P. 0. be cannot 
be bound down to keep the peace merely on the ground that the 
parties were on bad terms Tnere must be a further finding that a 
breach of the peace was involved m the occurrence. 89 1.0.1225 : 
23 a L. j, 1053 I 26 Cr I J. 1457; 1926 All. 114. 47 A. 131 t 28 Cr. 
L. J. 88 • 1927 All. 157, 23 A. L. J. 1053. 

—an offence under s. 323 I. P. C. does not come under s. 106 
Cr. P. C. but an order can be ps<se<l under s 106 after a conviction 
if it is found by the M. that the offence involved breach of the pesce. 
49 A 131 ; 1927 All. 157 : 28 C. L. J. 88. 23 ,\ L. J. I(i53 on. 

where there is a possible apprehension of future breach of 

the peace the section does not apply. 20 W. R. Cr. 57, 24 W. R. 
Cr. 10. 22 W. R. 9, 25 C. 628. 8 0 W. N 517, 35 C. 3 1 5. 2 Lah. 279. 

—where the offence of hurt is committed under such circum- 
stances that it clearly Implies the use of violence and a breach of 
the peace e.g assaulting a prosecution witness In a public place, the 
order for security Is proper. 44 M L. J 485 

- -in case of bona jiJe dispute about land or water, proceedings 
should be taken under s. 145 and not under this sec. 3 C. W. R. 297. 
3 C. W. N. 463. 

—a complainant cannot bo prosecuted against under this 
section. 27 C. 983 • 4 C. W. N. 795. 6 C. W. N 471. nor the witnesses. 
5 M. 380. 

this section applies to a case of unlawful assembly armed 
and assembled to commit breach of the paacc. though no breach is 
committed. 5 C. W. N. 250, 26 M 469, Contra. P. R. 1890 p. 6. 

lathis are arms witbm the meaniog of this section 17 Cr. 

L. J. 313. 
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(1) Object of Cbapte^ 

the primarv object of Chapter VIII ia not the punishment 

-of suspects for past rnproved crimes but to prevent him from commi- 
tting offences an<^ to afford him an opportunity of reforming him- 
self. 82 I. C ]54.25 Cr. L.J.1226. 

the olijt'ct of Chapter VIII is practically served even when 

when an is on bail for a long time. 1924 S. 120 • 17 S. L. R» 

160 

(Z) Application of the see. 106. 


-tbe word “involve” In e. 106 connotes the inclusion not 

only of a necessary but also of a probable feature, ciroumstauce. 
antecedent condition or consequence. To justify an order for secu- 
rity there must be an express fiodiog that tbe act committed involved 
a breach of the peace or an evident intention of committing the 
same or there must be cleat evidence satisfying tbe Court that such 
•was tbe case 75 I C. 983 : 1924 Nag 118 ; 25 Or. L. J. 71. 

—“offences involving a breach of tbe peace” refer to offences 
In which breach of the peace is an ingtealent and not to offences 
which merely provoke or are likely to lead to a breach of tbe peace. 
30 C. 366. 29 M. 190, 81 Ind. C. 920. 26 M. 469. 35 C. 315, 2 Lah. £79, 
30 C 93, 47 M. 846 : 47 M. U J. 232 81 I. C. 920. 

——the words “other offence” are ejuidem generis with the 
dSences against pubbo tranquility and of assault mentioned therein, 
81 Ind. C. 920 . 47 M L. J. 232. 

—to attract the operation of this section It is enough If the 
Kiffence brought home to tbe accused necessarily includes or implies 
a breach of the peace It is not necessary that apart from the 
offence tbexo must have ensued a breach of the peace. Wrongful 
confinement does not per ee involve a breach the peace but if the 
accused is found to have violently seized another person, tied his 
bands and wrongfully confined »a an open garden, security can 
he ordered under this section. 47 M. 846 : 81 I. C. 920 ; 1924 Had. 
808 : 25 Cr L.J. 1066. 

—an order under tbiv sec. cannot be passed m tbo absence of 
a find'"- *'■-* 41,..,., >, - treach of the peace. 81 Ind 

C. f88 ‘ ■ . . . , 35_ 

“ ■ persons appear to bo very 

» 3wn under this SCO. Blind 

O. 442 

a Hoglstrato cacnot bind the accused down merely on tho 

ground that the parties were on bad terras. 49 A iSl . i99,7 Ml. 
157: 99 I.C.120; 23 0. L.J. 88. ' 

trespassing in a man’s house for the purpose of causing him 

Injury Involves a breach of the peace and an order under this section 
is loKal. R9 I. C. U'20 ; 1925 Lah. 621 : 26 Cr. L J I4G2 
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(2) Application of the tee. 106< — conld. 

the offence under i. 452 I. P. C Is not involving a breach of 

the peace and security cannot be demanded for keeping the peace 
under • 106. 91 I C 139 j 1126 Lah 675 : 27 Cr L J. 571. 

—the fact that the accused have been cunvioced of an offence 
involving a breach of the peace is not alone sufficient to pass an 
order under this section , the court must, as a condition precedent, 
•show some ground for rerjuiriDg tho security. 97 I. C 424 , 27 Cr. 
L J. 1112 1937 Pat. 37 

— cons iction of theft no order can bo made under this 
section. 1 C. W. N. 186. 6C. W. N 678,25 0 628 : 3 C. W. N. 18, 
26 M. 469. 

where the facts found show that in committing the offence 

of which breach of the peace ts not a necessary element the accused 
did acta involving a bicach of the peace, this section will apply 
7 C W N. 25. 

where the intention of the tresspass was to commit a breach 

of the peace an order under this sec was lawfully passed 42 A. 345 
but see 26 C 576. 25 C 628 

—an order under this sec cannot oc passed against one con- 
'victed under s 325 I. P. C. read with s 149 1. P O 3 P. 870 81 I. 0- 
883 : 25 Cr. L. J. 1064. 

—where a person is ooovicted under s. 323 I. P. C. be cannot 
be bound down to keep the peace merely on the ground that the 
parties were on bad terms Tnere must be a further finding that a 
breach of the peace was involved m the occurrence. 89 t. 0. 1225 : 
23 A L. J. 1053 s 26 Cr. L J. 1457 : 1926 Ail. 114. 47 A. 131 s 28 Cr. 
L. J. 88 1927 All, 157. 23 A. L. J. 1053. 

an offence under 8. 323 I. P. C does not come under b. 106 

Cr. P. C. but .in order can be parsed under s 106 after a conviction 
if it is found by the M that the offence involved breach of the peace. 
49 A 131 : 1927 All. 157 : 28 C. L. J. 88. 23 A L. J. 1053 Rel on. 

where there is a possible apprebensiou of future breach of 

the peace the section does not apply. 20 W. R. Cr 57, 21 W. R. 
Cr. 10.22 W. R. 9,25 0. 628. 8 C. W. N 517. 35 C 315,2 Lah. 279. 

where the offence of hurt is committed under such circum- 
stances that It clearly implies the use of violence and a breach of 
^1.0 i.j — , -i ggg g public place, the 

nd or water, proceedings 
“ ■ ■ .his sec. 3 0. W. N. 297, 

u vy. "A . li. <n)j. 

a complainant cannot bo prosecuted against under this 

section. 27 C. 9S3 • 4 C. W N 795 6 C. W. N. 471, nor the witnesses. 
5 if. 380. 

this section applies to a case of unlawful assembly armed 
and assembled to commit breach of the paacc, though no breach is 
committed. 5 C. \V. N. 250, 26 M 469, Contrrt. P. K 1890 p. 6. 

— --fatlica are arms within the meaning of this section 17 Cr. 
L. J. 313. 
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(1) Object of Chapter VMI. 

the priniarv ''bjcct of Chapter VIII is not the punishment 

•of suspects for past reproved crimes hot to prevent bun from commi* 
ttirg offences and to afford him an opportunity of reforming him- 
self. 82 1. Cl M 2.'> Cr.L. J.1226. 

the olijrct of Chapter VIII is practically served even when 

when di. i^cujfd IS on bail for a long time, 1924 8. 120: 17 S. L. B. 
160 

(2) Application of the sec. 106. 

the amendment baa made an order under this section impossi- 
ble where the only section under which the accused are convicted is a 
section of the Penal Code read with s. 149. 85 I C. 42 • 1925 Pat. 
117 . 26 Cr. L. J. 426 : 6 P. L. T. 330 : 3 Pat. 870. 

the word ‘'involve" In s. 106 connotes the inclusion not 

only of a necessary but also of a probable feature, circumstance, 
antecedent condition or consequence To justify an order for secu- 
rity there must he an express finding that the act committed involved 
a breach of the peace or an evident intention of committing the 
same or (here must be clear evidence satisfying the Court that such 
-was the case 75 I C. 983 : 1924 Nag 118 . 25 Cr. L. J. 71. 

—•‘offences involving a breach of the peace" refer to offences 
In which breach of the peace is an ingredient and not to offences 
which merely provoke or are likely to lead to a breach of the peace. 
30 C. 366, 29 M.190. 81 Ind. C 920. 26 M. 469. 35 C. 315, 2 Lah. 279, 
30 C. 93. 47 M. 846 : 47 M L. J. 232 : 81 I C. 920. 

—the words "other offence" are ejutdem gineria with the 
offences against public tranquility and of assault mentioned therein. 
81 Ind. C. 920 : 47 M. L J.232 

to attract the operation of this section it is enough If the 

•offence brought home to the accused necessarily includes or implies 
a breach of the peace. It is not necessary that apart from the 
offence there must have ensued a broach of the peace. Wrongful 
confinement does cot per ae involve a breach the peace but if the 
accused is found to have violently seized another person, tied his 
hands and wrongfully confined in an open garden, security can 
•he ordered under this section. 47 M. 846 : 81 1. 0. 920 : 1924 Mad. 
808 • 25 Cr. L. J. 106G. 

passed in tbo absence of 
_ i, .«.t peace. 81 Ind. 


•sons appear to bo very 
under this sec. 81 Ind. 


a Mogistrote cannot bind the accused down merely on the 
CTound that tbo parlies were on bad terms. 49 A 131 • 1927 All 
157 J 99 1.C. 120: 2SO. L.J.88. ^ 


\ \ Ire^passlnK in a man s bouse for the purpose of causing him 
nlury Involves a hjeach of the peace and an order under this section 
Js loKsl. 89 I. C. U’20 ; 1925 Lab. 621 : 2C Cr. L. J. 1462. 
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(2) Application of the lec. 106.— ronicf. 

tbe offence uoder a. 4St I. P. C. Is not involving a breach of 

the peace an>1 security cannot be demanded for keeping the peace 
under ■ 106. 91 I C 139 J 1126 Lah 675 ; 27 Cr. L J. 571. 

the fact that the accused have been convioied of an offence 

involving a breach of the peace is not alone sufficient to pass an 
order under this section . the court must, as a condition precedent, 
>show some ground for requiriDg the security. 97 I. C 424 , 27 Cr. 
L J. 1112 1927 Pat. 37 

—on cons iction of theft no order can be made under this 
section. 1 C. W. N. 186. 6C. W N 678. 25 0. 628 : 3 C. W. N. 18, 
26 M. 469 

where the facts found show that in committing the offence 

of which breach of the peace is not a necessary element the accused 
did acts involving a breach of the peace, this section will apply 
7 C. W N. 25. 

where the intention of the tresspass was to commit a broach 

-of the peace an order under this sec was lawfully passed 42 A. 345 
but tee 26 C 576. 25 C. 628 

an order under this sec cannot oc passed against one eon* 
Tiotod under s 325 I. P. C. read with s 149 1. P C 3 P. 870 81 I. C- 
888 : 25 Cr. L.J. 1064 

where a person is convicted under s 323 I P C. be cannot 
be bound down to keep the peace merely on the ground that the 
parties were on bad terms. Tnere must be a further finding that a 
breach of the peace was involved m the occurrence. 89 (. 0. 1225 ; 
23 A L. J. 1053 1 26 Cr L J. 1457 : 1926 All. 144. 47 A. 131 : 28 Cr. 
L. J. 88 : 1927 All. 157, 23 A. L. J. 1053. 

- — an offence under s. 323 I. P. C docs not come under s. 106 
-Cr. P. C. but an order can bo parsed under s 106 after a conviction 
if it is found by the M. that the offence involved breach of the peace. 
49 A. 131 : 1927 All 157 : 28 C. L. J. 88. 23 A L. J. lci53 Rel. on. 

where there is a possible apprehension of future breach of 

the peace the section does not apply. 20 W. K. Cr 57, 24 W. R. 
Cr. 10. 22 W. R. 9. 25 C. 628, 8 C W. N 517. 35 C. 3 1 5. 2 Lah. 279. 

—where the offence of hurt is committed under such circum- 
stances that it clearly implies the use of violence and a breach of 
the peace e. g assaulting a prosecution witness in a public place, the 
order for security Is proper. <4 51. L.J 485 

in case of bona fide dispute about land or water, proceedings 

should be taken under s. 145 and not under this sec. 3 C. W. N. 297, 
3 C. W. N. 463. 

a complainant cannot bo prosecuted against under this 

section. 27 C. 983 ; 4 C. W. N. 795 6 C. W. N. 471, nor the witnesses. 
5 -M. 380. 

this section applies to a case of unlawful assembly armed 

and assembled to commit breach of the paaec. though no breach is 
committed. 5 C. \V. N. 250. 26 M 469. Contra, t. R. 1890 p.6. 

/a(5is are arms within the meaning of this section. 17 

L J. 313. 
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(2) Application of the sec. 106. — contd. 

—”—001171011011 under ss 143 and 379 I. P. C. is Dot a necessary 
ground for an order under tbia section. 6 C. VV. N. 471 ; 30 C. 93,. 
11 a W. N. 841', 26 0.576,8 0. W. N 517. 27 C. 983. 33 C. 315. 43 0- 
671 : 20 C. W N. 197 23 C L. J. 108, 29 51. 190. 

(3) Procedure. 

to adopt proceedings under 8. 106 without notice to parties 

is an iDcorrect procedure on general principles of Justice. 97 1. C. 
424 : 27 Cr. L. J 1112. 

when the offences of which a person la convicted do not in 

themselves and apart from any other incidents come within the 
terms of s. 106. it is incumbent upon the 5Iagistrate to record a 
clear finding with respect to the facta making the provisions of this 
section applicable 30 C. 93 : 6 C. W. N. 471, 27 0. 9S3. 26 C. 576, 
29 C. 393 

. — -where the findings of convictiOD under s. 143 I. P. C. do not 
show that acts oummitted necessarily involve a breach of the peace, 
order under this rule is bad 20 C. VV. N. 197. 

" ■ r .. .J r . , , ef answering to an 

' within this see. 

* to m each ease. 

ind 118 and not to- 


—an order under this sec. may be passed even in summary 
trial 18S6A. VV. N. 181.3N. VV. p. H C. R. 96, 7 O. C. 338. 

—the accused, who was convicted for using more force than 
• ' ' •' 'd Dot be bound down under' 

. of preventing him from 
plainant to take possession 


bound down under s. 107. 11 C. W N. 1796, 


other party should also be 


——It was right to have the accused who has been convicted 
oi rioting bound over for o period of one year. 1929 51 VV. N. 583. 

in ordinary cases of conviction under s 323 I. P, C. there is 

conviction for an offence Involving a breach of the peace and whether 
security should be taken depends upon the cercomstances deter- 
mining its recovery. 51 A. 510 : 30 Cr. L. J. 686. 19 29 All. 349 5 
U6 J.C. 789 : 27 A. L. J. 340 


to eiecutc a bond to keep the peace must be passed at the 

tame time when there i» a eonviction and passing of the sentence. 
Ro notice to show cause Is necessary. 81 Ind C 613 • 21 A L J. 
839 ; 2.') Cr. L J. 965, ID VV. R, 56. N. VV. P. II, C. R. 96. 


a Magistrate of the •econd or third class cannot after 

convicting th" accused refer the case to a superior hlngistrate for 
an order under a. IOC 210.612.36 P. It. 54. ho should do so without 
passing any sentence hlm.ielf. 35 C. 1093 1901 P R, 22 21 C 62** 
iOZtA. it\. 
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(4) AppeHl. 

kn appellate court bas. in afllrtnint; the conviction. |>owrr la 

pass an order under this section even thoufh the urlKlnAl court wnt 
not competent to do so. C. \V. N 19J7 Pot IKCr L. J IIH 
F B. 37 M. 153.30 lh2.43 A. 3T2. 33 A 4‘?. 33 » 31.2 P f. J ui' 

97 I. C. 424 : 27 Cr. L- J. 1112- 192? Pat. 37. 100 1 C 210 . 30 Pom 
L. R. 373 1928 Rom 124 : 2D C. L. J. 502 ID N. L R I ’>2 23 O. (J. 
380, 10 O C 281, 81 r. C. 145: 19 N, t. R. ISi Contrn V, c n». ID 
Cr L J. 220 jC>. 24 Cr. L J. 308 |C). 23 Cr L. J. 457 <L>. J Jfs /■ u. 
21. 29 M 190, 30 M. 48 overruUd by 37 31. 153, But ihr nc.-m 
amendments have rendered the latter rulings obsolete. 

In the absence of a finding that any breach of the pcaco 

occurred, an appellate court bus no power to direct the accused tn 
enter into a bond under s. 105 30 M. L T. 348 

an appellate court after setting aside the sentence eannnt 

demand security 22 P. R. 1901 Cr 1895 A W N. 141, 7 N. W. P 11. 
C R. 375, 30 C 101 6 C W. N. 422 

—the appellate court has the power to rcouire security bonds 
after the judgment in appeal provided the sppe.tl proceedings arc 
not terminated by that time 109 1 C 230 1928 Rom 134 - 30 Bom 
L. R. 373 : 29 Or. L. J. 502. 

—order under 8 106 may be set aside on appeal while uphold* 
log the sentence 30C. 101:6C W. N. 422. 

— >00 an appeal from an order of a second class Magistrate iin 
appellate court cannot pass an order requiring security. C? I 0. 729 i 
23 Cr L. J. 457. 

S. 107. (Security for keeping tha peaca In other casea), 
Amondrnents, acepe of. 

(I) The tvord$ ’ if in his opfRion there is sujficient ground for 
proceeding" in cl, { 1 ) have been added by the amendment to prevent 
the Magistrate from proceeding upon any and every information. 

<2) The ifords "pending further action ty himself under Ihis 
Chapter" in el. (4) have been substituted for the uords" until the 
completion of the enquiry hereinafter prescribed" making the power 
of the Magistrate less wide. 

Sub'heaciings of notaa. 

(1) Scope of the section. 

(2) Grounds for order. 

(3) . Jurisdiction. 

(4) Procedure. 

(6) Appeal and Revision. 

t. Scope of the Sec. 
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1, 5c.dpe Of the Sec.— 'Contd. 

.9 C W y. J5l. 10 C. W. N. 288,25 0 537, 559, the general principle 
IS ti’av 113 case of land dispute one party should not be hound down 
lertMiigthe other party free wlthont deciding which party is in 
possession. 3 C. W. N 297. 463. 7 0. W. N. 29. C. W. N. 1919 Pat. 
93. In case of land dispute the M. can undoubtedly proceed under 
8. 145, but that will not preclude him trom taking proceedings under 
this sec In such cases he can exercise discretion. 32 C. 965. 39 C.. 
150 3u v1 315.26 M. 471. 34 A. 449. 7 C, W N 746. 24 0. W. N. 
1075, 2 Weir 50. 23 Or L. J. 123 (c), 23 Or- L J 567 (Nag). 

——A dispute about land justifying proceedings under s. 145 
dues not bar proceedings under this section Bat if the complainant 
13 out of possession of the land in dispute and there is no danger 
of a breach of the peace unless he attempts to resume possession 
he should be referred to h»a remedies under s. 145 or in the CitU 
Court. 68 I. C. 407: 23 Or. t*. J. 567. 5 N. L. R. 94 Ref 

—it 18 clear from the authorities that the provision of section 
145 are mandatory while it is discretionary with the Magistrate 
to draw up proceedings under s. 107. When there is 6oRO,;iifc dispute 
regarding lands the proper course is to proceed under s. 145; 
otherwise the effect would be to bind down one of the parties only 
without any adjudication upon the question as to which of the 
two parties is la possession. But where one party is clearly in wrong 
and threatens another who is in actual possession of the lands.. 
145 has no apolicatioo. 90 I. 0 442:6 Pat. L. T. 766:26 Or. L. 
J. 1562: 1925 Pat. CIO. 

—an order under s. 144 Or. P. 0, prohibiting the holder of a 
market likely to cause breach of the peace is legal, and it cannot be 
said that the Magistrate's only course was to take proceeding under- 

B. 107 Or. P. C, 55 C. 1077 : 32 0. W. N. 913 . 47 0 L J. 452 • 1928 

C. il. 446 ; 29 Cr. L. J. 423. 


-^the existence of enmity between persons or faction is no 
ground for proceeding uuder this aec. it must be established that 
a breach of the peace is iinmioont. i08 I 0 5l7 • 10 Lah 0 J. 
72 : 1923 Lab. 213; 29 Or. C. J.417: 9 Lah. W. N. 47 . 10 Lah'L. J. 
72 : no I. C. 453 : 1923 Lah. 863 ; 29 Cr. L. J. 714. 


where it Is probable that the parties to a land dispute will 

break tbe King's peace before thoCivii Court can give decision, 
that danger can bo guarded against by an order under s 107 in 
an appropriate case. 95 I. C. 62 ; 28 Bom. L. B. 488 : 1926 Bom. 


the fict of dispute concerning Und likely to cause a breach 

of the peace d'w* not deprive the Magistrate of hie lurlsdicUon. 
under this eection. hir competence depends upon whether convictions 
specifi-d in the section have been cetsblished as against nerson not 
In potscfsion, 39 C. 159 ; 16 C. \V. N, 83 : 14 C. L. J. 429, 

proceedings under u. 107 and 145 may go on concurrently r 

order uadcre 107 does not deprive the Magistrate of his power to 
make orders under i 145, IS Cr. L. J. 129, ' 
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1. Scope of the See.— confd. 

but eridence having been takeu under g. 145, a maglslratc- 

cannot pass an order under a. 107, 10 C. W. N, 170 (note) 

—simuUaneos orders under a. 107 and 141 cannot be passed. 
7C. W. N. 142 

—ID rival Aa( disputes a. 106 {g proper section and not g. 141. 
11 C. W. K. 1002, bat the Magistrate mar prove under s. 144 Cr. P. 
C. 32 C. \V K. 013 

— ^jvhere there is no apprehension of a breach of the peace- 
or disturbance of the public tranquillity, an order under this sec. 
cannot be passed merely on the vague apprehension. 1 W N. 
1912 p. 47. 

a magistrate cannot proceed under s. 107 upon facts and 

information which have already been the subject of an inquiry under 
that section 41 M, 246. 

— the Magistrate should take action only on reliable and 
credible information. 6A. 26. 132. 8C W. N 180 1903 P L. B- 115. 
24 Cr I. J 230 iC) 2P I.. T 669.3 Ub. L. J 480. 6 \V K. 93. 21 
Cr. L J 5G0 (Ndg ) 1888 P C 21. 14 A L J. 430 

the act likely to cause a breach of the peace must be an 
Impending one and not one likely to happen at gome future tune, 
26 A. 190, 6 Bom. L. B. 663. 7 N W. P. H C R 233. 

— where the evidence shows that the persons were likely to 
cause a breach of the peaee during the last ilbharam, it cannot be 
prosecuted that they were likely to do the same at the next festival. 
1927 Pat 231 103 J. 0, 907 s 28 Cr. L. J. 719. 

-^this section presupposes that the person sought to be put. 
under a rule of bail Is likely to commit a breach of the peace or 
disturb the public tranquility • where the evidence showed that the 

« *...,...1. Jiyrjiig tiig ifoharam 

. ist they were likely to do- 

• ' . security should not be 

s 250 Cr. P. C. docs not apply to a proceeding under a. 107 

Cr. P C 49 0. A. 750: 102 L 0.780 : 28 Cr. L.J. 604 : 1927 All. 531 
25 A. L J, 493. 

—where during a period of extremely strained com- 
munal feeting an accused bad disturbed the peace that it was 
the Hindu’s Inherent right to pass with music before the mosques, 
at all times and, organised a movement and defied the authority 
it was a proper case under a. 107. 32 0. W. N. 477 : 1928 Cal. 438. 47 
C. L. J. 444 : 111 1. C. 396 29 C. L.J.844 

—a District Magistrate cannot take cognitanco of a case 
under s. 107 without Issuing notice to show cause nor he^can 
transfer such case under 8 192Cr. P. C. He cannot also make over 
initiation of the proceedings to a Magistrate having no local juris- - 
diction. 41 M. 246. 

—that there are various litigations between the parties and 
hence there Is likelihood of the brcaoh of the peace is no ground, 
for proceeding under this section. 16 C, W. N. 143 (note), 14 A. L. J. 
769.17 Cr. L. J.484. 
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1. Scope of the Sec. — contd. 

where there were old standing feuds between the parties 

-or two btanches of a .iuiily and the Magistrate finding no evidence 
agaiDBt the ma&teri discharged them but on the assumption that 
there, was a likcUioid of a breach of the peace ordered their aer- 
rants to proMip securities, the order was illegal and without 
junsdictiou. sri (\ 517 : 23 A. L. J. 300:1925 All. 443. 24 Cr. L. 
J.23() iCt 

- — IMS unfair to bind down the party in possession ; proper 
oroe- to bind down both the parties under the section or to in- 
sluut j a proceeding under s. 145, 12 C. W. N. 606 

where both the parties put forward right which is in dis- 
pute only one party should not be bound thus giving advantage to the 
other. 1927 Pat. 314; 8 Pat. L.T. 645: 28 Cr. L. J. 605 ; 102 I. 0. 
781. 

—but where the acts of one party is lawful and is provoked 
by the unlawful acts of the other party, security proceedings 
against both the parties are illegal. 1929 Mad 842 : 118 I. C. 504: 
30 Cr. L. J 931 : 1929 Cr. C. 610. 

.—an order that DO rate should be collected from hat. till the 
decision of the rights of the parties by civil court, is bad. 9 C. W. 
N. 76 (note) 

—putting in of a written statement or making a verbal state- 
ment IS not ‘showlng'oause* but supporting of that statement by such 
evidence as the party may be able to produce 23 W. R 9 Cr. 

—servants should not be bound down leaving aside the 
master. 23 A. L. J. 300. 

(2) Grounds for order. 


threats of violence are indication of the intention of breach 

oftbe peace. 3l C 350.27A92. 21 Cr. L. J. 651 (C). 

the words “wrongful act" means an act forbidden or declared 

to bo penal or wrongful by the criminal law. 31 Cr L J. 453 
tPatL 


—acts In the exercise of lawful rights are not wrongful acts. 
31 C. 935, 21 Cr. L. J. 651 (C), 12 W. K. 47, 18 A. L. J. 157, 22 C. W* 
N. 7U2. 9 C. W. N. 618, 14 M L. J, 491, 3 C. W. N 463, 16 A. J.. J. 279, 
but where there arc double ns to the existence of the respective 
rights and obligations of the parties, both the parties should be 
bound down. 34 C. 935 20 Or. L. J. 194 (Pa t.) 

—where tbe accused has not committed any overt act. the 
exprcisioii of opinion by some ^vltness that there is an apprehen- 
■ lould bo bound down, 

• ■ • danger of broach of 

• * I.O. 858 :1926 Lnh. 


—it is unfair to bind down unless the acts are wrongful. A 
p.arty having a right to load procession through a road along which 
they have a right, should not be bound down. 12 0. W. N. 703. 

—some deSnilo wrongful act is contemplated' 1911 P.W R 
43 : I A. L. J. 418, 1887 P.U. 64. 1688 P. B.21. 
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5. 107. (2) Grounds lor order, -eontd. 

—a hasty speech likely to break the peace does QOt justify an 
order against the speaker under s. 1U7 specially when all fear of 
breach of the peace passes away before the order. 7 Cr. L. J. 232 

when 2nd party obstructs the 1st party who are in the 

wrong, it is illegal to bind down the 2od party, 9 C. W. N. €18. 

■where the anticipated breach la to be committed by the 
other side, the only point to be seen is whether the act bringing 
about that breach is wrongful in itself. 97 I. C. 39 : 1926 Lah. 653 : 
27 Cr. L. J. 1063 : 7 Lah. 4112 : 27 Ponj. L. R 810, 32 A 576 fol. 

the fact that if one patty eiercises his rights m a lawful 

manner the opposite party will commit a breach of the peace 
is not a proper ground for demanding from the former security 
to keep the peace, 97 I- a 358 : 27 Puuj. L R. 599 : 1926 Lah. 695 : 27 
Cr. L.J. 1094 Lah. 98. 

opening a cattle market in the vicmity of one already 

existing IS not wrongful act 16 A. L. J. 279 

——granting lease of land not in the possession of the accused 
but to which he is entitled is not wrongful act. 25 C, 798. 

—that the accused have prevented the services of village 
washerman or barber or that they have committed diverse other 
acts of oppression, is not ground for an order. 7 C. W. N. 32. 

— ~>a durputnidar resisting the purchaser at putni.sale of a 
patni taluk, la rightly bound down. 9 C. W. N. 792. 

— singing in (be street is not in itself a wrongful act. Punj, • 
Rec. 1889 p. 1358, 3 C. W. N 463. 

O) Jurisdiction. 

—this section requires that unless the proceedings are started 
by the District Magistrate, both the person informed against and 
the place where the breach of the peace is apprehended shall be 
witbm the Magistrate's local jurisdiction. Where the place was 
within while the person informed against was not within the juris- 
diction but the parties did not rabe any objection of j'urisdlction 

.. 53J p J 

- . • ‘4 0. 344, 1 C. W. 

' * ' ach of the peace is 

‘ . * it, the fact that the 

• '• . • State does not take 

fCr. P. C.67 L C. 

■ S ■ ■■ . • : 23. 

■ . the M. cannot be 

> i'. * * t . ' , ,110.737,23 B.. 32. 

The proper course is to cause information to be given to the U. 
within whose j’urisdiotlon the person resides. 11 C. 737. 

— — residence is not identical with ownership, it means 
dwelling permanently or for a considerable time to have one's settled 
or usual abode, to live in or at a particular place. 15 C. W. N. 399 
p. 401. 
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S. 107. (3) Jurisdiction.— confd. 

—a non-resident zemindar cannot be bound down merely 
because hia local agents are committing acts likely to cause breach 
of the p^ce, 10 C. L. B. 430. . i , 

a District Magistrate cannot direct a sub-divisional Magis- 
trate to draw up proceedings against person residing in another 
jurisdiction ; he may do it himself- 13 C W. N. 580. 

■r V i.-.. ' to prevent a breach 

• . • ainst the petitioners 

‘ ind be might then- 

. • ** i mg. But he should 

not direct proceedings to be drawn up by a Subordinate M nor should 
the latter draw up proceedings merely because the District M. has 
ordered him to do so. He has full power to draw proceedings 
under s. 107 independently when bethinks it necessary. 73 1. C. 
3G7;24 Cr. L. J. 367. [c) 

a Magistrate can draw up proceedings under the sec. 

against a party even after issuing warning notices to the parties 
concerned. 1939 Cal. 506. 

— aBer drawing up the proceeding the District Magistrate 
can call upon the patty to abow cause before the 8. D. 0, 21 C. 
W. N. 155 (note) ; 19 Cr. L. J. 496. 31 C. 350. 24 A. 151, 27 0. L. 
J 314 

——but the Dt. M. cannot make over a case to an incompetent 
• M. 37 A. 20. 

—a Magistrate at Head quarters can draw up a fresh proceed* 
lag in a case under this section, transferred to him by 8. D 0. 29 0. 
389- 6 C. W N. 552, 24 A. 148 

—■a D. Magistrate hae power under s. 528 Cr. P C. to withdraw 
a ease under this section. 8 C 851. 

s. 107 does not empower a Magistrate to restrain a person 

ftora exercising lawful tights. 19W. R. 47; 10 B. L. R. 441. 104 P 
L. R. 1902 P. B..7 A.461 

—if discharged under a. 119 no further inquiry can be ordered 
by the D. Magistrate or S. Judge. 12 P. L. R. 568. F. B. contra 13 
Bom. L. R. 505. ' 


- — a Magistrate to whom the case is transferred by another 
Slagiatrato may draw up fresh proceeding nnd may proceed acalnst 
more accused. 19 Cr. L. J. 96 ; O. W. N. 1918 Pat. 12. 

• tbo more fact that dispute exists between two rival zemin- 

dars would not justify proceedings being taken against all their 
oSiceri. 24Cr.L.J. 230 (0.1. 1922 Cal. 97, 87 I, C. 517 • 2925 aH 443. 
On the other hand the fact that patwarl threatened to use violence 
docs not lustlfj- the M. to start proceedlnge against propiietpr on 
the presumption of the latter having acquiesced in the action of 
the patwarl 2P.L.T.669. Hut the master would bo liable If he 
actually acquiesced in the aervant • acts. IP. L. J. 361. 

i? circumstances referred to in clauses (3) 

I" detain a person against whom- 

proceedings have been Instituted under this s. 32 C. 80, 31 M. 315 
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S. 107. (3) Jarisdietlon.~cont<l. 

when a person Is arrested under el. (3), unless there are 

special circumstances, be should be admitted on bail. 32 C. 80 
contra. 36 M. 474 

a M. proceeding under this sec. cannot order attachment 

of property which ia the subject ofdispnte. 77 1. C. 238 : 25 Cr. L. 
J. 350 : 1924 Oudh. 345. 

when proceedings have been instituted under this section. 

!. - >. — I.,! — « j sub-secs. (3) and 

' . . etain a person in cus- 

5 1. C 857 ; 24 Cr L 

a proceeding !a bad if the accused be not informed of the 

particulars of the accusatiooa against him and is based on indefinite 
informations from police. 77 I. C. 417 . 2 Pat L. J 159 : 5 F. L. 
T. 353. 

(4) Proeecfuee. 

—i— It IS illegal to bind down a person with his consent without 
recording evidence. 35C. 6?4.8 C L J. 68 12 C. W. N. 166 (note) 
54 Ind. C. 784. 37 A 30 26 lod. C. 653. 54 I C. 411. 81 Ind, 0. 196 

L) Contra. 81 Ind. C. 238 21 A. L. J. 881 . 46 A. 109. 50 A, 

599 . 26 A. L. J, 312 : 1928 All. 270. 504. 120: 1927 All, 579 • 28 Cr. L. J. 
609, when the accused says in terms that no prosecution evidence 
may be recorded and be is willing to give security the Magistrate 
need not record prosecution evidence. 1021. C. 897 s 1927 AIL 579 ; 
28 Cr. L J. 609 s 25 A L J. 819 : 50 A. 120 

—a person cannot be asked to furnish security merely 
because he stated that he bad no objection to it There must be 
some evidence to show an apprehension of a breach of the peace 
by acta on his part, 81 I. O, 198: 25 Cr. L. J. 710 Contra. A. 

court IS perfectly justified to act upon a solemn consent given 

before it by the accused. 21 A. L. J. 881. 

B. 203 Cr P. C. does not apply to applications under this 

section, but every 31agistrate possesses inherent power to refuse 
an application which is groundless and if he is satisfied that 
apprehension of the breach of the peace does not exist, be can dismiss 
the application without taking any evidence 76 I. C. 25 : 25 Cr. 
L. J. 89. 1924 Lab. 630. 

s. 247 Cr. F. C. does not apply to a proceeding under s. 
107. 31 C W. N 388: 45 C. L.-J. 211 ; 1927 Cal. 343; 101 I. C. 
607 : 28 Cr. L J. 479, 27 C. 652, Eef. 

It is Illegal to place a person on security merely on bis 

stating that be has no objection to furnish it. ‘25 Cr. L. J. 710: 
81 I. C. 1H8. 24 P, R 1015, 27 P. B. 1917. 35 C. 674 /ol. 

under a. 117 (2l the enqnirjr in proceedings under s - 107 

shall b» like summons cases. 77 1. O. 828 ; 25 Cr. L. J. 476,1924 
A, 695 ’ . • ■ . . 

judgment must be based upon evidence relevant to the case. 

The -M. should not rely upon the knowledge of certain factawhicb 
be obtains from sources outside the record. 14 A. L. J. 769. . .< 
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S. 107. (4) Procedure. — confrf- 

evidence of general repute cannot be made use of in pro- 
ceedings under this sec. 25 A 373, Punj Rec. 1888 p. 30 ; and no 
presumption to be drawn from previous bad character. 6 Bom. 
L. R. 663, 26 A 190. F. B. 

the onus is on the prosecution to prove circumstances 

justifying the action of the Magistrate. 9 A 452, (1887) W. K. 
HI. 4 B. L. R. 46 F. B., N. W. P. H. C.-R. 1887 p. 461, 8 C. W. N. 
180. 11 Bom. L. R. 740. 

some specific acts nauat be proved 6 A, 132, 6 C. W. N. 
717, 6 A. 26 F. B. 

facts must be proved against each person implicated. 8 C. 

,W.N. 180, 12 O.W.N. 992. 6 A. 26 F.B ,38 A. 4S8,21 Cr. L.J. 176 (A). 

overt acts must be proved before an order under s. 118 is 
passed. 9 A. 452, 19 W. R. Cr. 47. 2 W. R. Cr. 57, 22 W. R, Or. 79, 24 
W. R. 30, 10 C. W. N. 47 (note), 6 A. 214. 

.....In- 1**'* ’“'producing its language 
, erence to wbat matter 

* . .he peace, canot be sup- 

. . .* *; •: . . T.639; SOCf.L.J.m 

separately tried j when both 
down there was misioinder 
W. N. 180, 38 A. 468, 11 0. W. 
>te), as to the principle of mis* 

the two opposing parties iu a dispute cannot be proceeded 

* ..ftT « 

) per- 
Bide, 


in trying jointly under 
to proceed against them 
form a gang. The case 
nd this la not likely to be 
I ; 81 I. 0. COO : 25 Cr. 


—in a proceeding under this sec. against a number of persons 
facts and figures must bo given against each person showine how 
bo deservert to be treated. 34 C. W. N. 144. 

Joint trial of several eccnoed who form a-gang Is local 69 1 . 

C. 629 j 23 Cr. L. J. 741 : 1923 Nag. 53. B 8 s legai. bv i. 

whero a number of persons have joined together to boycott 

a class of people. Joint action against all Is legal. 76 1 C 22» . 25 
Cr. L.J.132I 1924 Nag. 106. “ * 

summons upon the report of tbo 
,*'*"*' ’ • 10 report oftho Subordinate 

" ■ ■ “ • C. K. Cr. 1. but those are 

"* ‘ “ Tmine under s. 117, 5 Bom. 
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S. 107. (4) Procedure.— 

a defamatory statemeDt id a complaint to a Magistrate 

IB absolutely pnviiged. A defamatory statement m a petition to a 
.Magistrate to take action under this section is also privileged as 
tiiK petition initiates a proceeding and falls tritbin the information 
contemplated by s. lOT (1).49 M. 315 .93 I. C. 8 ; 1926 Mad. 521 : 
5it M. L J 460 

s. 247 Cr. F. G. (non apoearaoee of complainant) does not 

apply -• ••• -oc-.A. 1. 0.607; 1927 

Cal 

, I .loncr and the P. 

Ws • . * accused under 

s 111 . ■ . C. 607 : 1927 

Cal. 343 45 C L. J. 2U : 28 Cr. L. J. 479, 27 C. 662. ^c/. 

witnesses are not necessary to support an Information be- 

‘^nre issuing summons 11 W. B. Cr. 6 . 

no bail should be taken before inUiation of proceeding ; in 

ca-e of suspicion of absconding, personal recognizance may ba 
taken. 11 C W. N 413. 36 M 474 

——nor the Magistrate can detain in custody until the eomple* 
tlon of the enquiry . be can do so only in tbe Bpecta) circumstance 
underCls, (3)and(4). 32C. 8 O 58 C.W. N. 779. ' ' • 

R 350 (1) proviso (a) Cr P. C, read along with s. 117 Cf. (2) 

applies to a case under e. 107. 1920 M. W. N. 2S0 F. B. 

—persons against whom proceeding under this section is drawn 
' • uson. 13 a W. N. 151,23 0. 

• . • . , 656.A W. N. 1899 p 203. 

561. 43 M. 511 F. 8 . C’oofro. 

, Afi<* . c P W V ’CR RRv RR 


.t.j 1 . U. 

8. 545 Cr. P. C. cannot possibly apply to a case under s!. 107 

and an order directing the accused person to pay tbe costs of the 
complaint is u/fm tires. 77 I. C. 828 : 25 Cr. L. J. 76 : 1924 All. 694. 

— there is no provision for prevention of disturbance during 
107 case, an order undera 144 maybe sufRcient : appointment of 
special constables, because breach ofpeace is apprehended, is bad 
20 C. W. N. 855 : 17 Cr. L. J. 197. 

* it Is inconvenient to transfer a preventive .proceeding for 

trial from one District to a&otber. 17 C. W. B. 326. 

—in cases under ss. 107 and llO the proceedings drawn up 
against tbe accused, correspond tothe charge and give him notice 
of the case be b.sB to meet. 41 C. L. J. 142. 
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S. 107. (4) Procedure. — contd. 

when a M. refusea to take aetioa under this sec. a Sessions 

Judge has no jurisdiction to set aside the order and direct proceed- 
ings to bo drawn up 81 Ind. 0. 167 (C), 85 Cr. L J 679. 

.—a person against whom proceedings are taken under s. 
107. has a right to demand that the witnesses or any of them 
may be summoned or reheard when second M. commences proceed- 
ings on the ceasing of the first 85 Ind. C, 340 : 25 Cr. L <!• 
1380 (0.) 

the depositions need not be read over to the witness in 

accused’s presence, 52 C. 668 : 89 I. C. 976 : 1925 Cal. D40. 

where the preliminary order could not bo served on a person 

as he was absent but it was read over to him in court when he 
appeared, the requirements of law were satisfied. 76 I. C. 228 : 1924 
Nag. 166 : 25 Cr. L. J. 132. 

where in a case under s. 107 the preliminary order under s 
112 called on the accused to sbow^cause against giving security to 
keep the peace for one year and the order was subsequently made 
absolute under s. IIS, the period for which security was to be given 
commenced from the date of the final order and not from the d^te 
of preliminary order. 1927 Mad. 542 : 1927 M. W. N. 185 : 51 M. 
515 : 106 I. C. S89 . 29 Cr L. J. 77. 

(5) Appeal and Revision. ‘ 

-fc-— o- ... . — *. . Bfcurlty offered in respect 
is totaily unwarranted the 
■ • the surety. 48 0. L. J. 


— au oruer unuer s. luV oirecting eeourity for good behaviour 
can be appealed against under s. 406 Cr. P. C, but no appeal lies 
against an order for security for keeping the peace under a. 107 read 
with 8. 118 Cr. P. O. 19 N. L. B. 160. 


■ the High Court seldom interferes in the preliminary stage 

with the dicretion of a Magistrate taking action under the preventive 
sections of the Cr. P. C. but when the materials on which the orders 
are passed are clearly insufiicient to support the orders, the High 
Court will interfere. 38 O. L. J. 198: £8 0. W. N. 23. 

■ 'Where the aecnsed was absolved from giving security by 
the order of the Sub-Divisional Magistrate but the I)t. M. directed 
further inquiry, it was illegal, the Dt. M. should have referred the 
matter to the H. 0. 46 A. 235*771. C. 819 ; 46 A 235 ; 25 Cr. L. J. 
467 ; 1924 Ail. 592. So also where the M. dismissed an application 
the 8. J. cannot direct the M. to draw up proceedings 25 Cr L J 
679 5 81 1, O. 167. 


abound under s. 107 is not given to any partioular person 

but to the court and any private party cannot take aotion In auneal, 
77 I. O. 733, 2 Cr. L. J. 415 ; 1925 Oudh. 51. ^ 

on order of a Magistrate refusing to take proceedings under 

this section cannot be set aside by a Session Judee in revision 81 
1. C. 1C7 : 25 Cr. L. J. 679 (0). revision, ol 
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S, 107. (5) Appeal and Revislon.-^conM. 

a District Magistrate has no power to set aside an order of 

the SubdiTlsional Magistrate under s 107 or to direct the hnbdiTl- 
sional Magistrate to take proceedings under e. 145 Cr. P, C. It Is 
open to the District Magistrate to refer the matter to the High 
Court 73 I C 161 . 1 Pat L. R. M : 24 Cr, L, J 545. 75 I. C. 65. 24 
Cr L. J. 865 

S. 108 (Security for good behaviour from persons dis« 
semlnating seditious matter.) 

Amendments. 

Besides minor amendments %n other clauses the lost clause has been 
amended in accordance tctfA the recent amendments made in the 
Press and Registration of Books Act 1867, 

Application of the see. 

the test to apply this section is whether the person has 

been dissemmatiog seditious matter and there is fear of the re- 
petition of the offence. U Dom. L. R. 743. 

a speech which advocates the Home Pule in India and the 
attainment of It by constitutional means doss not per se amount* 
to disseminating seditious matter within the meaning of this see. 
19 Bom. L R. 2U : 18 Cr. L. J. 567. 34 0. 991. 

——substance of a speech and not the exact words should be 
looked to. 34 0. 991 : 11 C. W. N. 1050. 32 M. 2 

—formerly Incriminating words were sufficient to justify an 
order under s. 108 CL <b), Intention of the accused was not necessary 
as under ■ 153 A. I. P. C. 43 C. 591 : 23 C. h. J. 105 : 20 C. W. N. 199, 
But this decision ts no fonder correct as the word “mfentionafly" has 
now been added in the sec. by the amendment. Kow s. 106 (b) must be 
read with s. 153 A. I. P. C. under which the offence of promoting 
class hatred is committed only if there is au intention In the 
accused to promote class-hatred. The use of the word “inten- 
tionally*’ In the later amendment to s. 108 (b) Is intended for this 
purpose. 30 C W. N. 953 s 44 C. L. J. 172 : 97 I. C. 738 ; 1926 Cal. 
1133 s 27 Cr L. J. 1154 : 54 C. 59. 

In proceeding under the sec. it must be shown that the 

accused w ' ' ' j'i’ •’ '' 'I' ' *.* 

matter. . 

of a big p ■ . , , • ' ' ■ 

is shown t ■*. *. . * . ' ' 

the knowledge of the contents thereof. But in case of publishing 
his knowledge is presumed. 47 B. 438: 25 Bom. L. R. 97 s 1923 
Bom. 255. 

• ■ “ 'er B. 153 A does not 

■ , AIL 314 : 26 A. L. J. 

• ler 8. 103 it must be 

proved that unless prevented the accused would continue to act in 
the way in which it had done. 1928 All. 344 : 26 A. L J. 813 : SO A. 
854 { 114 I. C. 48 : 30 Cr L. J. 216. 
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S. 109. (Security for good behaviour from vagrants and 
suspected persons). 

Clause (a) 

the concealment referred to In cl (a) must be with a view 

to committing some offence. 39 C. 456 • 16 C W. N. 499 15 C. L. J. 
396. 

s. 109 (ai should not be read as applying to any person 

who takes steps to conceal himself in the sense of concealing bis 
presence in the way in which a criminal conceals his presence 
when he goes in the dark or by a deserted road or by some other 
secret means to commit a crime in his own neighbourhood. The 
passage “within the local limits of such Magistrate's juriadiction”' 
is part of the predicate to "conceal hts presoiice" and the offence 
contemplated is that of a person probably, although not necessarily, 
coming from outside into the Magistrate's jurisdiction for some' 
nefarious purpose and taking precaution to conceal bis presence 
there. 97 I. C. 428 : 27 Cr. L- J. 116 : 49 A. 240 : 1927 All 50 : 
25 A. L. J. 94,/oHou-ed in 1929 Cal 774 : 1929 Cr. C 519 

the accused may be arrested from a place outside the Magis- 
trate’s jurisdiction 31 C. 557. 26 M. 121 and the accused need not 
reside within Magistrate's jurisdiction. 2 We,r 53. but the accused 
cannot be called upon by a Magistrate to give an account of his 
presence in any other jurisdiction 39 C 456 

before a person can be ordered to execute a bond under 8. 

109 (a) It must be shown that be was taking precaution to conceal 
his presence within the local jurisdiction of the Magistrate and that 
«uch precaattoBS were taken with a view to commit an offenoa 
Merely showing a disinclination for the society of the police and 
cadeaTonrinyo aeoid them bj innnlne awaj on their approach 
cannot be said to come within a. 109 la). The clause must be applied 
with discretion and not to a person merelp found talkine at nicht 
time with bad character at a public place 97 I C 648 • 27 r'r T T 
1128 : 1926 Pat. 569:8 Pat. L. T. 95 * 6 Pat. 177 ^ 

where the only evidence against the accused was that he- 
ll” ”if * sugarcane field by two per- 

away and was caught 
. the place, there was 

• s 109. 1928 All. 476 r 
F. B. 

— wnere a person on being accosted by a Police Officer cives 
out a false name.it is a concealment ofhis identity, but not nec/si^Vlfv 
a concealment of bis presence. 81 Ind. C. 598 • 21 A r T rj 7 

(a). ® I's cV? “j 

C6C ; 1925 Cal 616. (39 C 456 ; 15 C. L. J. 396 ) Srf ' °- 

nn.blnr''aU,’’Sri‘’°,h';^ hc"wa."d“n;“nl “ 

himhiswhcrraiin,. and wj. „^’„2S'?o rxLurho'nd'“,or6o„^d 
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S. 109. Clause (a)— ronfcf. 

behaviour under s 118 Cr P. C held that the order was not legal. 


ground for suspecting that he is sustaining himself by some 
dishonest means, for such an order can be made only where 

“it is necessary for keeping tho peace or maintaining good 

behaviour’ 53 C 345 j 30 C. W. N 380: 43 C. L. J. 202 : 93 1 C. 

691 1926 Cil. 648. 

to support a proceeding under a. 109 (a) it is not necessary 

to show that the accused has followed continuous course of 
conduct in taking precaution to conceal his presence ; nor is its 
apnhcation confined to cases where a person has not been brought 
under arrest 97 1 C 648 : 27 Cr. L J. 1128 : 1926 Pat, 569, eonfra. 
see the following cates. 

——It refers to a continuous act and not to momentary effort of 
concealment, and it applies to the case of a person brought under 
arrest 22 C. W N. 163- 18 Cr. L. J. 825; 27 0. L J, 382. 41 0. 
L, J 142. 50 0. L J. 181 : 1929 Cal. 729 s 1929 Cr. C. 365. 

—'Clause (a) refers to continuous act and not to a momentary 
effort at concealment to arotd detention or arrest. Precaution to 
conceal one’s presence or identity with a view to commit an 
offence alone amounts to a coRtiouoa course of conduct 41 C. L. J. 
142 : 86 1. C. 666 : 26 Cr t. J. 842 : 1925 Cal. 616, (27 C L. J, 382 : 
22 C. W. N 163) fol. 

—action cannot be taken under this clause only where a 
' • - - ... name 

, was taking 

.imtlar case. 

if a man takes precaution to conceal his presence and 

that concealing is to bo effected within the jurisdiction of the Mgt. 
who receives the information such Mgt. has power to demand 
security even though his residence is well known, the words “is 
taken" in cl. (a) cover ''has taken" or "has been taking.” 26 A. L. 
J. 1257 : 50 A. 909 s 113 I. C. 4l7; 1929 All. 33 s .10 Cr. L. J. 145 
F. B. 

Clause (b) 

cl (b) is divided Into two parts; want of ostensible means 

of subsistence and Inability to give satisfactory account of 
oneself. Either of these satisfies the order under s. 118. 41 C. L. 
J. 142. 

• -a Magistrate can take action under cL (b) of the section 
whenever be has credible Information that the accused (1) has no 
ostensible means of livelihood, or (2| is unable to give a satisfactory 
account of himself and la within the local -limits of bis j ' 

I C, 557, 6 A. L. J. 253, 13 Cr. L. J. 239 (C.1 
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S. 109. Clause (b)— conM. 

jhe mere fact a persoo has previous conviction, is not of 

itself sufficient reason for calling a man to give security under s. 
1(19,41C.L,J.142: 5C.W. N. 28. » , v.i ir* • 

the expression "give a satisfactory account of himself in 

8 109 does not mean that the person should satisfy the M. how he 
encnd%hla time, but means that he has to satisfactorily account 
for bis presence within the limits of the Magistrate’s jurisdicUon. 

41 expression "satisfactory account" means satisfactory in 

Arrord^ince with the known facts that are consistent with the sur- 
rounding ciroumstanee. 49 A. 844 : 102 I C 503: 28 Cr, L J. 567 : 
19«AlL5a2.J5A,I,.J. 679 ,, ,1 , ^ 

(be question of means of livelihood of the accused can be 

determined from a statement of facts and not from statements in 
the nature of an opinion of a witness. 4l G. L. J. 142. 

——cl. ib) applies not only to vagabonds or vagrants but also to 
suspected persons of any class who cannot give satisfactory account 
■of themselves. 13 Or- L- J 239 (C). 

—a security bond m persuance of an order binding a person 
under ss. 109 and 110 U not void. 92 1. C 742 : 1926 Smd 180 : 27 Cr. 


— >wbeD the father is a man of means it cannot be said that the 
SOD has no ostensible means. 16 C. W. N. 499, 15 0. L. J. 396 : 
39 C. 456 

' —ring game is a game of skill and that may be the ostensible 
means of living. 6 C. L J. 708 : 40 C. 702 : 17 C. W. N. 883, confra. 
15 Cr. L J. 276. see 40 M. 556. 


Procedure. 

a person cannot be called upon to render account of himself 

while be is outside the jurisdiction of the Magistrate taking procee- 
ding. 1 6 C. W. N. 499 ; 15 C. L. J. 396, 39 C. 456. 

the fact that a person does not work or that once before be 

bad been convicted of bad livelihood, is not sufficient to convict 
him again without satisfactory evidence. 5 C. \V. N. 28, 41 C. L. J. 
142. 

so in case of expiration of the term of imprisooment in 


ft 0, W. os,). 

a person convicted under a. 411 1. F. C. for an act cannot 

Oder s. 109 Cr. P. C. 

against each person 

" arties us indicates 


except the police 
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S. 109. Procedure.— eontd. 

accused's previous coQuection with a criminal conspiraojr or 

his being in correspondence with criminals is not relevant under 
this sec though It may form the basis of a proceeding under 8.110. 
39 C. 456 

an order passed more on suspicion than on any good 

ground of fact must bo set aside. 17 A. L. J. 432. 

the accused must be given an opportunity to defend. 

U C 13 

the manner of arrest is not material. 7 C. W. N. 661 : 

31 C 557. 26 M. 124. 

-when a security has been accepted, the Magistrate has no 

• ■ 1 C. W, K. 394. 

• commit or abetment of any 
s a breach of a bond taken 
„ • viour. So when a person is 

convicted under s 452 the bond is liable to forfeiture. 1930 Lab. 
227 • 120 I. C 605 1930 Cr. C. 240 s 3l Cr. L. J. 130, 

S. 110. (Security for good behaviour from habitual 
ciffenders) 

Amendments, Scope of— 

The ate. now applies to forger and to cne who attempts to commit 
or abets the commission of the offence of kidnapping, abdueffoa, 
ertortion, cheating or mischief, or ang offense punishable under Ch. 
Xflor under sa 489 A. to 489 D. of the 7. P. C. 

Subheading of notes. 

(1) Scope of the section. 

(2) Applicability of the section. 

(3) Applicability of ss. 107. 108, 109 and 110. 

(4) Jurisdiction. 

(6) Evidence. 

(6) Procedure. 

(7) Security and surety. 

(8) Appeal and Revision. 

U) Scope of the section. 

the abject of s. 110 Is preventive and not punitive. The 

purpose which the Legislature bad in view was to afford protection 
to the public against the repetition of crimes in which the safety of 
property is menaced and not tbe security of the person alone Is 
jeopardised. 17C. W. N. 238 j 16 C. L, J. 467 : 14 Cr. L. J. 5. 46 C. 
215 : 23 C. W. N. 193, 2 A. 835. 

the preventive jurisdlctiOD Is a powerful means to secure 

the Interests of the community from injury at the hands of hardened 
offenders of tbe most dangerous classes. This very fact, however, 
renders it necessary that the powers should be exercised w 
caution and discretion. 17 C. W. 2f. 233 : 16 C. L. J. 467. 
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S. 110. (1) Scope Of the section. —confrf. 

it being a preventive sec. action cannot be taken under it 

for having committed a Bpecihc ofience 23 A. L. J. 10, 86 I. C. 282 : 


26 Cr. L. J. 746. 

^the provisions of this sec. should not be applied to a har- 
bouring of dacoils as that is punishable under the specific sec. of 
the I. P C, i.e., 8. 216A. 1928 All 682 : 51A. 459 : 116 I. C. 804 : 
30 Cr. L. J. 694. 1929 All. 813 t 27 A L. J 981 • 1929 Cr. C. 449 : 119 


^it is for the prevention of crime and not for tbe punishment 

of offence 4 C. W. N 531. 17 C W N 238 16 C. L J. 467. 

—this sec. desires to guard against the freedom of a dan- 


gerous man without security and not freedom entirely. 1929 All. 
608 . 30 Cr. U J. 756 : 117 I. C. 346 : 1929 Cr. C. 174. 

It is wrong to use ss. 110, 117 and 118, so as to add to the 

punishment for past offences 10 B. 174. 

.u- — >-♦ .'-J - ‘opuj panttenirce and only 

when h( of tbe law should be set 


against 1 . 16 C. W. N 90. 28 A. 

306, 5 0.' ' 

— thiss was enacted with tbe purpose of protecting society 
from having offenders , they were never intended to be applied to 
coerce landlords, however recalcitrant they may be. to adopt 
toetbods of management of tbeir estate. J7 0 W. N. 238 : 16 0. 


* 1 ... ..r iUi, -fir— protection to tbe members 

oe of oppression. Strict re' 
, /bether the evidence produced 

ule. 1930 All. 37. 

. t a curb upon tbe activities 
of persons who set tbe ball of discord iu motion and try to create 
or foment dissensions amongst men and men or amongst coni' 
munitles. 1930 All. 23. 

proceedings under this sec. must be bono/idf. 17 C.'W.N. 238. 

■ — the powers under this sec are not to be exercised very 
sparingly and In only those cjscswbere the evidence is very clear 
and precise. 2 L. L. J. 237 ; 56 1 C. 861 : 21 Cr. L. J. 557. 

mere suspicion is not sufficlette to bind a man down to be 

of good behaviour under s 110. The evidence ought to be of such 
nature as to lead to a reasonable and definite ground for concluding 
that the petitioner is a habitual offender. 75 I. C. 723 : 25 Cr L J 
35 : 1924 Pat. 498 5 Pat h. T. 129. 

"you possess a bad reputation iu the vicinity of your 

village,” this much is not ft proper notice under s. 110 and cannot 
be a basis of proceeding under this sec. 1929 All SIS - 119 I C 
571 : 27 A. L. J. 981 : 1929 Or. C. 449. 

(2) Applicability of the see. 


“within tbe local limits of his jurisdiction” means residing 

within such local limits and not •commuting the offence enumerated. 
5 0. W, N. 29 I 27 0. 993 contra^ it does not apply to a person 
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S. 110. (2) Applicability of the *ee. — contd. 
residioR witbm but coeaQa any person wbo i$ within such limits 
when the Magistrate takes action. 30 C. L. J. 173 36 M 96 39 A 
139. see 23 C. W. N. 100. 23 C. W. N MS : 4S C. 2l5.’ 43 C. 153 : 19 C 
W. N. 1022.3 C. L.J. 195.19 A. 291.4 C. W. N. 84 (note). 36 Puni 
Rec. 33 (27 C. 993) not fd. 

• It also applies to a person undergoing sentence of imprison* 

*---* - . < -r jurisdiction. 17 Cr. L. J. 88. 

■ , - .1 < • ithout re-arrest under s. S5 

' ■ ‘ ' "in partieulat" dacoity, fa 

• • •* the peace m Cl. (e) mean 

' . " ‘ ‘ace is an ingredient and not 

offences which may provoke or are likely to lead to a breach of 
the peace. 30 C. 366. 15 C. W. N 366. 39 0. 156, 25 0. 628 : 3 C. W. 
N. IB. 

—•to bring a case within this section a person must be found 
' ■ ■ • . . abetted the 

■ >eace is an in- 

• , > Magistrate 

, 132 

• its sec os bis 

. f 29 0.392 :6 

nj See. 68. 2 

• it make s. 110 


I continuance 
f. 254 (note), 
ts amounting 
I performance 


no proceedings under s. 110 should be instituted or main. 

,.o — failed, ll 0. W. J7. 129. 

‘ 4 0. C. 317. 

I dacoity out of its purview. 

' J 746: 1925 All. 250. 

“—acquittal of the accused charged with dacoity and under 
lio 32 ** °*^* *''^^*^* ^** to a proceeding under a. 


evidence showing that the accused belonged to a gang of 
persons associated for the purpose of habitually committing theft 
or robbery proceeediogs under s. 110 Cr. P. C. could be susUined 
against the accused even though the facts pointed to an offence under 
I. P. C.,I93(3 Cr.C. 442: 1930 All* *72: 1930 A. L.J. 


' “previous proceeding against the accused standing in dls- 
he must be regarded as starting with a clean sheet 
that date. 22 C. W. N. 60 (note). 
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S. 110. (2) Applicability of the see. — contd. 

fresh proccediog should ba confiaed to faots and circums* 

tances alleged against the accused after release from his last 
security. 19 C. W. N. 223 s 16 Cr. L. J. 312. 

where certain accused were undergoing imprisonment for 

other offences they were not “at large" within the meaning of s. 
110 and they could not be proceeded against thereunder so long 
as they were not free. 100 1. C. 967: 1927 Pat. 126; 8 Pat. L. 
T. 335: 28 Cr. L. J. 359.08 C. 156 *9 0. W. N. 898, i?e/. 

security for good behaviour with personal recognizance 

is illegal 27 A. 262. 

the term of imprisonment in default under this sec. should 

always be the same as the period for which the security is directed 
to be given, 23 A. 422. 

the amount of security to be furnished should be such as 

1 . .«.,j .. .t , with the order so as 

2 C. 384, 16 B. 372, 

• '’''ited, tbe amount 


in progress is an 

. u , ^ J . . . 16 Cr. L. J. 91. 

•—a bond executed under a mistake >o the form of a bond under 
8. 107 Is void and cannot be cured under s 537, 38 Pudl Beo 78 

in a case of apprehension of breach of tbe peace the 

Magistrate should proceed under s. 107 sod not under this* sec. 
6 A. 192. 

where a zeminder has been habitually abetting other peonle 
to commit offence Involving a breach of the peace, in order to comwl 
theraiyatsto pay him enhanced rent, such abetment brines him 
within the scope of Cl. (e). 31 C. 419 orings mm 

- — the power given by this sec. should be exercised with caution 
and^diBoretion^ 17 C.^W. N. 238 : 16 C. L. J. 467. 3 M. 238, 2 Lah. 

it IS very undesirable to proceed under this sec. against a 

a„.o7rndWid"^i.''';Sjtp.V4” •“ 

-—amanot de.p.iate and dangarou. oharactet mean. >a man 
who ha, reekC, di.regatd of the .afet, of the per.™ or“hl 
l'°j's 5^ "f ti. neighbours. <G C. 215! 23 C. W. N. 193; 28 o! 

."“y !>'=» applioablo.does 

intended ■ ■ s ^ . 

|l."SoT‘l5‘a W. r“35r”38 a Y55‘f3\ 


not ncce- 
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S. 110. (3) Apptleafalllty of ss. 107, 108, 109 and 110. 

—wbea the mformatioD aet forth {□ the order of the MagU* 
trate refers to apprehended breach of the peace, proceedings should 
be instituted under t. 107 and not under a. 110. 6 A. 132, 27 A. 92. 

in principle there ia no distinction between the trials under 
a. 107 and trials under s 110 and therefore in either case the Magls* 
trate must bold an inquiry of the offence and not bind an accused 
person merely because be agrees to furnish security. 92 I. C. 882 : 
27 Cr L. J 370 . 1926 All. 614. 

after issuing a notice under a. llO a Magistrate cannot 

proceed under sec 107 without Issuing a fresh notice, 30 M. 282, 
similarly after Issuing a notice of ahowing cause under s. 10? be 
cannot direct the execution of a bond for good behasiour under s. 
110. 25 C. 798. 

the mere fact that sec. 108 may apply does not necessarily 

make a. 110 inapplicable. 46 C 215. 

-—during the continuance of an order under s. 109, no order 
under s 110 can be passed aa both the sections have the same obieot. 
8 0. W. N 543. 

-—a person cannot be bound down under both the ss. 109 and 
110. 38 M 555 556. 

—preliminary order under a. 112 must be clear as to whether 
the accusation the acouted has to meet is under a. 109 or 110.11 C. 13, 
(4) Jurisdiction. 


proceedings under Chapter Vlll are inquiries and not trials. 
A person proceeded agaiott uuder this Chapter is sot "accused.'’ 
81 Ind. C. 909 1 27 C. W. N. 996. 

patties to proceeding under Ch. VIII Cr. P, C. are not 

accused. 50 C. 958 . 39 0 L. J. 75 Dtscuased. in 41 C. L. J. 357 and 
41 C, L.J. 479 F. B. 

iir proceedings under s. 110 Ihe Magistrate cannot remand 

an accused person to custody ; sec. 117 Cr. F. C applies to procee- 
dings under Cb. XIV and not unders. 110. 39 51. 928. 

if a person has been arrested without jurisdiction for an 

offence within the jurisdictioo and the charge of substantive offence 
fails, be can be proceeded against under this sec. 46 C. 215 : 23 C- 
VV. N. 193 I 28 C. L.J. 25. 

. where a person resided within the jurisdiction of a 5Ia- 

gistrate and habitually committed theft and disposed of stolen 
F^’^P^fties and absconded and was brought back, but in the mean 
time he was convicted by anuther Magistrate in a proceeding ini- 
tiated against him under a. 109, this fact does not oust the.juris- 
oictioo of the former 5Iagistrate to take action under s. 110.. 1929 
hind 166 J 1929 Cr. C. JJS : 30 Cr I 


Haf. 


1929 Cr, C. 335 : 30 Cr L. J. 849 : 117 I. C. 777, 46 C. 215. 


. ■jfhere certain accused were undergoing Imprisonment for 
they were not “at large” within this section and 
could iiot be proceded against thereunder ao long as they were 
not free. IQO 1. C. S67 28 Cr. L. J 359 : 1927 Pat. 127 : 8 Pat. L. T 
335. (38 C 156.3 C. W, 838> Hef. 
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S. tlO. (4) Jurisdiction.— contd. 

orders of Magistrates other than specified In the sec. are 

invalid and without jurisdiction. 17 Or. L. J. 141 (A) ; 33 I. C. ^7. . 

the special power can be conferred by the Local Govt. 

only. Ratanlal 838, 2‘i 6. 858. > u ,j 

this sec. does not require that the accused snould reside 

. ■ - . • ... jt jg aufficient that the 

, .he time when proceedings 

5, 19 C. W. N. 1022, 28 C. 
“ .53 List. 

the M. can take action against a person who happens to 


193 : 28 0. l“ J. 25. 

I. .1. -.^rnianeDt. 23 C W. N. 100, 

. , . •*. 189. 9 Bom. L. R. 244, 65 I. 0. 

■ , • • • ‘.L. J. 49. 39 A. 129, 43 0, 

. . . •. 3. 23 B. 32. 1885 P. R. 43 

• ^ • • -L.J. 25. 

. “ . proceedings under s. 110 

• t itside bia local jurisdiction. 

. ■ • C. 394. 

- ■ * • • .It persons registered under 

a. 4 ui luv i./r. iiiuus Act. are nut iiIegaL 20 Cr. L. J. 30, 54 0. 279 : 44 
C. L. J. 314 : 31 0. W. N. 165 ; 28 Cr. L. J. lOS : 1927 Cal. 213, but 
to support a sentence la such a case there must be evidence as to 
the acts of the accused after bis registration underi the Criminal 
Tribes Act. 54 0. 279 : 44 O. L. J. 314 s 31 0. W. N. 165. 99 I. C 23t • 
28 Cr. L. J. 106 : 1927 Cai. 213. 

— order admitting bail on fuTnishing own recognizance for 
Bs. 10.000 and security for the aame amount was held to be opores- 
elve. 20 Bom. L R. 121 : 19 Cr. L. J. 329. 

when a Magistrate bae accepted the security the District 

Magistrate cannot cancel the same. 6 C. W. M. 291 : 29 C. 445. 

the discharge order of a aubordinato Magistrate can be 

revised by the District Magistrate under 8. 437. 26'A. 1'47: 15 Cr 
L. J. 39. 


^—proceedings pending in one district cannot be transferred to 
another district. 3u A. 47. 

the terms of a. 192 regarding transfer are wide enough to 

•embrace the proceeding under Ch. VII or XII. 28 C. 7o9 • 5 C W 
N. 749. 22 C. 898. 31 C, 350. 12 C. W. N, 299. 4 0. W. N. 821. 24 A. 151. 
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S. 110a (4) Jurisdiction.— roRl(/. 

the High Court has no power under a 526 to transfer 

proceedings instituted under e. 110 or 145 Cr. P C. 19 A. 291. it has 
such power under e. 15 Charter Act. 28 C. 709 . 5 C. W K. 749. 26 jU 
188, 25 B. 179.16Cr. L. J. 56. 

- -appeal from an order under a 110 should not be disposed 
of without considering the evldeoce on the record and pleas of the 
appellant. 38 A. 393 20 Cr. L. J. 238. 

although It IS difRcuh for the H C to interfere in 

rerlsioa ia cases under s. 124 pet when a person is sentenced to 
imprisonment for failure to furniah sccuritjr the H C, may 
interfere for the interest of public security. 82 lod. C. 36 : 22 A L. 
J. 678 

^5) Evidence. 


evidence required under 9. 110 or#, 118 is not necessarily 

the evidence that the accused committed any definite offence but 
evidence sufficient to prove that be came within aub-sec. (a) to 
</)of8.1l0. 34Punj Rec. 29 : 10 P. R 1889 Cr . 3 M. 238. 

it cannot be said that the evidence which might form the 

u-„*. ,e ^ .u.,-.. — -a- excluded 

' . SIS of an order 

■ . ; • ■ 1. 0. 362 : 1935 

—enquiries made under Chapter VIII are governed by the 
ordinary rules of evidence and evidence which is not admissible 
under the Evl Act cannot be admitted In proceedings under a. 110, 
101 I. C. 886 i 1927 All 394. 

—mere association is notbiog unless it is to commit theft, 
•dacoity, etc. 6 C. L. J. 711 , 23 0. W. N. 488. 

evidence of acts falling within the scope of 8. llO but 

committed several years before the date of the institution of the 
proceeding thereunder, is admissible. 38 C. ISC, 11 C. W. N. 789 
yof. 

where other evidence hat established association. for habi- 
tually committing theft, evidence of previous conviction, whether 
' ’ ot as evidence 

, • • It mean “Inclina* 

. . , • habit m that 

sense. < J 1 C. io4. 

—the word “habit’* Implies a tendency or capacity resulting 
from the frequent repetition of the same acts. The words '‘habit” 
and “habitually" imply frequent practice or use ; they are used in 
the sense of depravity of character as evidenced by Ih® frequent 
- *•-- -- • • ' ~ ••dm the section. 100 

■ Cr. L. J. 359 t 6 Pat. 1. 

■ means repeatedly or 


• habitual commission 
1 C. W. N. 725, y'* 
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S. 110. (4) Jurisdiction.— 

—orders of Magistrates other than specided ia the sec. are 
iti'falid and without jujisdiction. 17 Gr. I». J. Hi ; 33 I. C. 317. 

—the special power can he conferred by the Local Govt, 
only. Katanlal 838, 22 C. 838. 

this sec. does not require that the accused should reside 

_ r .»•»». I I • Bufhcient that the 

• • e when proceedings 

, . W. N. 1022, 28 C. 

the M. can take action against a person who happens to 
be within bis jurisdiction as there is nothing in the sec. bearing 
upon the question of residence, 39 A. 129. 

a Magistrate can take action under this sec. only when 

the accused resides within bis local jurisdiction. 3 C. L. J. 193, 
1918 M. W. H. 751, 1901 P. ft. 12 and he cannot issue warrant beyond 


193:28 O.L. J. 25. 

‘—but the residence need not be permanent. 23 C W. N, 100, 
30 C. L. J. 173. 36 M. 96. 14 Bom. L. R. 883, 9 Bom. L K. 244, 65 1. C. 
438: 23 Cr.L J. 86 : 1922 All. 86: 20A. L. J. 49. 39 A. 129. 43 C, 
153, but it must be voluntary. 27 C. 993, 23 B. 32. 1885 P. R. 43 
contra. 46 C. 215 : 23 0. W. N. 193 : 28 C. L. J. 25, 

- — a Magistrate cannot institute proceedings under s 110 

■ ' ' ' ** time outside his local jurisdiction. 

■ . ■ . ' ■ • • • 111 I. 0. 394. 

“ ■ ■ • ■ against persons registered under 

ts. i 01 lue Or. iiiuoa Act are not lllegaL 20 Cr. L. J. 30. 54 0. 2T9 ; 44 
G. L. J. 314 : 31 C. W. N. 165 : 28 Cr. L. J. 106 : 1927 Cal. 213, but 
to support a sentence In such a case there must be evidence as to 
the acts of the accused after his registration under ‘the Criminal 
Tribes Act. 54 C. 279 : 44 O. L. J. 314 s 31 O. W. N. 165 99 I 0 23l • 
28 Cr. L. J. 106 : 1927 Cal. 213. 

—order admitting ball on furnishing own recognizance for 
Be. 10,000 and security for the Bomo amount was held to be ooores- 
eive. 20 Bom. L. R. 121 : 19 Cr. L. J, 329. «ppr.a 

when a Magistrate has accepted the security the District 

Magistrate cannot cancel the same. 6 C. W. N. 291 ; 29 C. 445. 

* the discharge order of a subordlaate Magistrate can be 

rev^ed^ by the District Magistrate under s. 437. 26 A. 147 ; 15 Cr. 

. ji ^ cannot be transferred to 

isfer are wide enough to 
■ r XtL 28 C. 7o9 ; 5 C. W. 
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S. 1IO> (4) Jurlsdlctton. — contd. 

the High Court has no power under s 526 to transfer 

proceedings instituted under s. 110 or 145 Cr P. C. 19 A. 291, it has 
such power under s. 15 Charter Act. 28 C. 709 : 5 C. W. K 749, 26 M. 
18S. 25 B. 179. 26 Cr. L. J. 56. 

appeal from an order under s. 110 should not be disposed 

of without considering the evidooceon the record and pleas ut the 
appellant. 38 A. 393 : 20 Cr. h. J. 238. 

although It is difficult for the H. C to interfere in 

revision in cases under s. 114 yet when a person is sentenced to 
imprisonment for failure to furnish security the H. C. may 
interfere for the interest of public security. 82 Ind, C, 36 . 22 A. L. 
J 678. 

<5) Evidence. 

evidence required under s. 110 or ■. 118 i« not necessarily 

the evidence that the accused committed any definite offence but 
evidence sufficient to prove that he came within sub-sec. (a) to 
</)of8. 110. 34 Pudj ftec. 29 : 10 P. R. 1889 Cr . 3 31. 238. 

~~it cannot be said that the evidence which might form the 

^ ■*"*■'* ” '■ ■' * '■ " — ' • to be excluded 

sis of an order 
I. C 362 192S 

— ^enquiries made under Chapter VlII are governed by the 
ordinary rules of evidence and evidence which is not admissible 
under the Evi. Act cannot be admitted in proceedings under s. 110, 
JOl I. C. 886 : 1927 All 394. 

mere association is ootbiog unless it is to commit theft, 
•dacoity. etc. 6 C L. J. 711 . 23 C. W. N. 488. 

evidence of acts falling within the scope of a. 110 but 

committed several years before the date of the institution of the 
proceeding thereunder, is admissible. 38 C. ISC. 11 C. W. N 789 
jol. 

where other evidence has established association for habi- 
tually comcnittiag theft, evidence of previous conrictioc. whether 
against property or for bad livelihood, is admissible not as evidence 
of character but of habit. 15 C. W. N. 461, 43 C. 1128. 

the word '’habii'’ should not be restricted to mean “Inclma- 

tion by nature” and it would bo difficult to prove habit m that 
sense. 75 I C. 764. 

—the word “babll*' Implies a tendency or capacity resulting 
from the frequent repetition of the same acts. The words '‘habit” 
and ‘‘habitually” imply frequent practice or use ; they are used in 
the sense of depravity of character as evidenced by the frequent 
* “ '’oned m the section. 100 

28 Cr. L. J. 359 : 6 Pat. 1. 

(<f) means repeatedly or 

• • I ove habitnal commission 

. . . . • 20C. W. J,’. 725. 


10 
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S. 110, (5) Evidence.— coBfd. 

—to prove habit evidence of aots of misconduct committed 
years ago is admissible but to institute a proceeding under s. llO 
it must be supplemented by evidence of misconduct within a year.- 
11 C W. N. 789 _ 

“babit” IS to be proved by an aggregate of acts and not of 

suspicions. 10 Lab. L. J. 317 : 109 I. C. 510 : 20 Cr, L. J. 574 : 10 A.. 
I. R. Cr. 355. 

< ^1 unless they are 

f commit or abetted 

^ . the peace. 15 O. 

. thief he should be- 

ofsueha nature as to show reasonable and definite ground for the 
conclusion that be is a habitual thief. 8 C. W. N. 543, 3 Bom. L. B- 
269. 75 I C. 72i 1 1924 Pat. 498 25 Cr. L J. 35 ; 5 Pat. L. T. 129. 

'—^evidence of previous conviction is not substantive evidence, 
but merely for determining tbe lengths of time of conviction. 13 0. 
W. N. 318,23 Cf. L. J. 507 and it is not evidence of character but 
of habit. 15 C. W. N. 461, and previous conviction is to be proved 
In a 8. llO case just m the same way as is other cases. 43 0. 1128 
20 0. W. N. 725. 

tbe fact that tbe person has been previously bound over 
• ^ . which 

* abitusl 

• to such' 

iffenccs 

• er and 

lustifr 

• ’• Iso be 

■ • . lequeot 

■ . • ■ 29 All. 

273 : 116 I. C. 25. 

specific acts showing that the accused to tbe knowledge of 

some particular individual is by habit a thief or dacoit should be 
proved. 29 C. 779. 

overt or speoiSo acta showing an Intention to return to 

former course of life must be proved. 2 A. 835, 6 A 132 12 C 5‘’0 
2P C. 621, 29 C. 779, 10 B. 174. 

who commit 

ucts of iDce of their 

duties. 129 : 19 Cr.- 

J- 88 P, K. 21 and 

mischief. 24W.R.37, 

—a person cannot bo bound down under this sec. for being 


ul Ills neiguuoura. 46 U. Sib : 11 C. W, B. 769. 



cbimihal rnocEDOBE code. 


14? 


S. ItO, (5) Evtdence — conftf. 


the perBODS of bad character only do not fall under this sec- 
unless tbey are of desperate and dangerous character. JIC W. H. 
129. 1892 P R. 5. 5 C. W. N. 249, 17 Cr. L. J. 181 fOudh), 16 Cr. L. J. 
532 (A), 16 A. L. J. 7:6. 6 W. R. 6. 30 C. 366. 

merely saying that a person Is a "bad character" is no 
eTidcnce but when the witness continues to say that the person 
habitually commits theft his deposition is relevant. 51A 275 : 1929 
AIL 650 : 1929 Cr. O. 346. 

being nuisance to neighbours and making indecent overtures 

to passcrs'by are not sufficient for proceeding under this sec 16 
Cr. L. J. 58S : 30 I. C. 134. 

——where immediately after an accused was acquitted of an 
oScnce under s. 411 1. P, C. an order was passed under s. 110 Cr. 
P. C. without any fresh grounds, held that the order must be set 
aside in revision. 9l I. C. 1006 : 27 Cr. L J. 190 : 1926 Lah. 190. 


—to establish a charge under s. 110 CJs (s) to (e) evidence of 
repute is admissible but to establish a charge under s. 110 CJ. (f) 
evidence of repute is not admissible Mere belief and opinions 
without reference to acts or intentions which have induced the 
witness to form the opinion are not evidence of repute within s. 
117 Cl. f"* ' ‘ ' • I • / • inioDs cannot be 

regards • 20 W. N, 398. 

43 C. 1 5 P. L. T. 166 J 

1924 P . • ■ 14 A. 45, 1881 


—to prove the charge against the accused under s. llO clauses 
(a) (t) and (f) evidence should cot be vague, general and of hearsay 
character. 161 C. 274: 6 Pat. L. T. 810: 26 Cr. L J. 733: 1925 
Pat. 131. 

^—evidence to prove the reputation of a person must be that 


vV. 

■, 1 
■ N. 


—the witness must be in a position to know the general 
repute. 51 A 663 : 116 I. C. 25 : 1929 All 273 : 30 Cr. L. J. 562. 

—evidence of general repute cannot override the findings of 
the civil court. 19 Or. L J. 8SS s 47 1. C.81, 25 P. R. 1884 Cr./o/. 

evidence of general repute is not admissible to prove a 

charge under Cl. (0. 62 I. C, 188 : 22 Cr. L. J. 492 : 13 Bur. L. T. 157, 
471. C. 67. 

'—there should bo no convietioa on vague evidence of bad 
repute. 23 Bom, L. R. 57, 81 Ind. O 633 : 5 P. L. T. 166. 19 A. L. J. 
39. 45 A. 109 : 1 A. L J. 616 23 a 621. 1918 if. W. N. 751, 5 P. L. T. 
166,74 1.0.536: 24 Cr. L. J. 791. 1925 P. 131 : 86 1. C. 274. reputa- 
tion should be that in the neighbourhood. 5 C. tV, K. 29 : 27 C. 
993. 11 C. W, N. 789. 101 L C. 886 : 1927 AIL 394. 
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S. 110, (5) Evidence. — contd. 

it is also reputation in the village where dacoities took 

place. 12 C.W.N. 299 : 35 C. 243. 17 C.W.N. 238 : 15 C.L 3. 467. 

mere suspicion is no evidence in cases of this kmd 192? All. 

394 : 101 I. C. 886 : 25 A. L.J. 393. 1041, C. 253: 28 Cr. L. J. 813, 
113 1 C 909 : 30 Cr. L. J. 220. 

mere suspicion of complicity in this or that isolated 

offence is not evidence of generai reputation. 29 Punj. L. R. 443 : 
9 Lah. 586 : 29 Cr. L. J. 479 • 109 I. C. 127, 116 I. C. 8(‘l : 1929 
All. 599 ; 1929 Cr. C. 174 : 27 A. L J. 938: 30 Cr. I.. J. 693. 5l A. 663 : 
116 L 0.25: 30 Cr. L. J. 562 : 27 A. L. J 361,1930 Cr. C. 393 ; 1930 
Lah 245. 

evidence cannot be given that an accused person has been 

suspected of committing such and such offence as that sort of evidence 
Is hearsay. But evidence of general repute is evidence of a definite 
fact and is m no sense hearsay evidence. 26 A L. J. 519 : 1928 
All 357, 


mere suspicion is no evidence. 5 ?. L. T. 129. 23 Cr L. J. 

507. 1905 A. W. N, 34. 31 O. C. 131 : 48 I. C 841, 11 0. W, N. 129, 413. 
12 A. L. J. 937, 11 A. L. J. 461, but that may be corroborative 
evidence vrhen independent evidence of reputation has been civen. 
73 1.0.352; 24 Cr. L. J. 608. ^ 

-^evidence of reputation is not admissible m cases coming 
within Cl. (f). 5 C. W, N. 239, 29 C. 779, 11 C. W. N. 789. 13 0 W R. 
244, 40 A. 372, 18 Cr. L. J. 119. . ^ w . xh. 

-—under Chap. VIU mere hearsay evidence is not evidence of 
general repute. 1918 M. W. N 751 . 47 I. 0. 277 ! 19 Cr. L J 905 
fi86 ” 19 ^ AU evidence in cases of this kind, 101 I. 0 

evidence of witnesses who have come forward to say that 

a person was suspected of having committed murder is not the class 
purpose of binding him over 

: 28 Cr. L. J 8 

BtBonal knowledge about the 
• 22 Or. L. J. 314. 

must be proved by relevant 
• , ^^2 repute that the accused is 

o universal and there should 

4. . . J i V*?™ cr'' 

ZSOr.L. J.808. 81 Ind. 0,633 ; 5 P. L. T. ICc! 78 £ 


—evidence of association with had characters must be with 
proved bad characters and not with reputed ones 13 C W N 318 

in gang robbery case under s 401 T p o 

character 6 f the accused Is not In issue, evidence 'of hpH 
or reputation is not admissible. 4C W N 97 * character 
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S. ItO, (5) Evidence. — co»td. 

tbe opinion given by the witness should be the opinion of 

considerable number of persons. 13 O. L. J. 413 : 1925 Oudh. 473. 

s. 30 EtI. Act IS not applicable. S3 C. W N. 40S * SO Cr. L 

J. 291 . 49 I. C. 649. 

the M should not import his personal knowledge into a 

Judicial pronouncement. 45 A 749. 2 0. W, N 350, 81 Ind. C. 344 : 
25 Cr. L. J 80a 

the M. cannot use the private information as evidence but 

he can utilise it to test the nature of evidence with which he has to 
deal. 81 Ind G 269: 45 A. 749. If the M. is influenced by private 
and confidential Inquiries made by him the cases are vitiated. 21 A. 
L. J 513 . 73 I C 337. 

statement of witnesses about their impression or suspicion 

must have sufficient reasons for it II C. W. K. 413. 

police evidence should not influence the judgment of the 

Magistrate and where the evidence of tbe police consists of rumours 
and hearsay recorded in their diaries and note books it is wholly 
inadmissible. 43 51. 4o0, 23 Cr. 1. J 486 (C). 1 P. L. T 632, 13 A. 
L. J 412: 281. C. 329. 

— tbe evidence of the police officers that tbe person proceeded 
against is by habit a thief is onlv a matter of opinion and hearsay 
and Is not admissible. 31 Cr. L. J. 165: 120 I. C. 734 

—the evidence of police officers though not of great evidentiary 
value cannot be altogatber excluded from consideration. 26 A. L. J. 
99 : 106 J. C. 684 : 1928 All. i. 

list of cases of suspicion only filed by tbe police is not 
admissible in evidence. 19 Cr. L. J. 825. 23 C. W. N. 148 (note). 

— ^evidence of acts of extortion committed by a person, not 


• —'When good evidence of respectable defence witnsses is 

time a good 
Cr. L. J. 142, 
court should 
raoter of the 

■ I A. h. J. 1055, 

le worth very 
le accused ia 

■ (Oudh). 45 A. 

. 13 A. L. J. 

sblish general 

■ ■ • .. T. 633 : 55 

I.C. 593 

entries la Tbana Village Crime Note Book are not la them* 

selves evideaco. 63 1. 0.182.; S2Cr. L.J. 486 
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S.llO, (5) Evidence.— con<d. 

when evidence of oliaracter is let in on both sides, the 

question is not whether the defence evidence outweighed the 
evidence of the prosecution, but whether accused has been proved 
to be a man of bad character. .58 I C 826 ■ 21 Cr L, J. 826. 

where the evidence is equally balanced on both sides no 

order for security should be made under this sec. 11 A. L. J. 461*. 
20 I. C. 231 : 14 Gr. L. J. 407, 10 A. L J. 383, 4 Lah L. J. 531. 20 
Cr. L. J. 716, (A) 52 I. 0. 796, 45 A. 109, because the burden of proof 
of bad character is on the prosecution. 1903 P. R. 27, 1898 P. R. 4. 
27 C. 781. 11 A. L J. 461, 58 I. C. 826 • 21 Or L J. 826 

it is the weight of the evidence and not the number of 

witnesses which the Court has to consider. 12 O. L J 413 ; 1925 
Oudh 473. 

an unneocssarity large number of witnesses should not be 

allowed to be examined by the prosecution as that amounts to a 
scandalous waste of public time and Megisterial energy. 45 A. 109. 
But the Magistrate is bound to examine all the witnesses prO" 
duced by the accused. 22 C. W. N. 408, and time and opportnnity 
should be given to the defence to produce witnesses cited by him. 
38 C L. J. 285, 15 Cr. L J. 353 : 41 C. 806. 

Defence witness. 


the M. cannot limit the number of defence witnesses to 


that of witnesses on the prosecution 22 C. W. K. 
649. 

the aCC'i*^'^ «hnnl.1 t.a »;trA~ 

to give the list 
' where 
good behavioui 

them produced and then only order 
J.285. 


should be passed. 38 C. L. 


a Magistrate's order to the accused to be ready with his 

defence witnesses on a certain day even before the prosecution had 
closed their case is improper. 1924 All. 320 : 25 Cr. L J 1003 8l 
I. C. 715. 


(6) Procedure. 

' 'the police cannot arrest without warrant a person against 
whom security proceedings had been instituted. 89 I. C 400 • 26 Cr. 
L. J. 1360 : 1925 Lah 623. 

——the first order specifies the substance of the Information 
received, It is intended to give the accused a precise idea of the 
charge. 86 I. C. 3."'l ; 26 Cr. L. J. 767, 1925 S. 236, 89 I. C. 513 : 26 
Cr. L. J. 1377. 

“~a M. influenced by the preliminary local investigation 
should not try a case under this sec., 4 Pat. L. J. 7 : 19 Cr. L. J. 899 : 
47 I C. 95. 

proceedings under a. 110 cannot he transferred to another 
III” Fa* SSC^I p’c"/" ° ™ C'- 
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S. 110, (6) Procedure. — contd. 

'the Magistrate shall trp U as warrant case 10 A. L J. 
583 ; 17 I. C. 404 : 13 Cr. L. J. 773. 12 Cr. L. J. 98 : 9 I. C. 468. contra. 
I P. R. 191G Cr. 32 I. C. 676 ; 17 Cr. L J. 84. 

time and opportunity should bo gircn to the accused to 

produce the witnesses cited by him. 38 C. L. J. 285 

a person proceeded against under sec. 110 Cr. P. C. has no 

right to further cross-examine prosecution witnesses under s 256 Cr. 

P. C.28Gt. L. J. 239:99 1.0. 1039 t 9 Lab. 265. 

-where the accused has denied the gmlt then bis statement 

'*‘1 am prepared to give security for good behaviour’* cannot be 
-equivalent to a plea of guilty. 1928 All. 357 ; 26 A. L J 519 : 9 
A. I. Cr R. 467. 

—"Where proceedings are iostituted under s. 110 the M cannot, 
remand an accused person to custody 39 M 928.38 1. 0.963 : 18 
Cr. L. J. 403. 

a]oml trial in a case u ’ .i - 

■is evidence in the nature of a i • 

C. W. N. 334 • 23 Cr. L J. 377, i . , ’ 

J. 100. 47 M. L J. 689. 27 C 78 
I. 0. 432:23 Cr. L. J. S3<C). 

^—trying a number of persons together is improper and should 
-be confined to each person alone unless the case be that each of the 
accused was a coofedarate or partner with other persons to whom all 
*tbe evidence would be equally applicable. 45 A. 109 : 81 Jnd. C. 600 t 
21 A. L. J. 841 : 25 Cr. L. J. 652. 3 P, L. T. 538. 23 Cr L J. 58 (0). 4 
L. L. J. 531, 20 A. 881. 1918 M W. N. 751 : 47 I. C. 277. 

—joint trial of accused is bad when proceedings are takes 
against them not onJy for conduct coming within cIs (rt) and (e) but 
also cl. (f). 86 I.C 49 : 1925 M.W.N. 57 . 47 M.L.J. 689 5 26 Cr.L.J.673. 

—it is pot permissible to take proceedings against several 
persons jointly. 26 Cr. L. J. 1114 : 1925 Rag. 381 : 88 1. C. 282 

joint notice to more than one person to show cause is not 

desirable. 51 A. 663 : 30 Cr. L. J. 562 ; 1929 All. 273, 116 I. C. 25, 27 A. 
L. J. 361. 

proceedings under Chapter Vlll are inquiries and not trials 

and the person proceeded against is not an "accused.*' 81 Ind. C. 
■909 : 27 C, W. N. 996. 

■ —the words “conviction" and •‘acquittal*’ are not applicable 
to proceeding under s. 110. 26 A. L. J. 5l9 ; 1928 AIL 357 : 9 A. I. Cr. 
R. 467. 

a person proceeded against under s. 110 cannot further cross- 

-examine prosecution witness under sec, 256 Cr. P. C. 99 I. C. 1039 : 
1927 Lah. 470 : 28 Cr. L. J. 239 : 8 Lab. 265. 

. »f .. — . j-_» _ necessary 

i ■ • • source of 

i ■ • 172, but 

■ 4, and the 

• . W. R. 

V 

f 
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S,110. <6) PraceSurs.— roRTi 

a bos3 iiaifT ss. 112 *n^ US is oaf ^^ai for oaf STnount 

aaS is disrharpei on lorffUare H thff parinfnl of Ibf amonat ^kc ^y 
tuber ibe priac-lpal or tbc saretT The »monat of the bv'ia*^ e^aaft 
bererorerea both from tbe priropal aad from tbe sarejy, 5.1 lad. 
C. 955 ; i L. 25 Cr. U J. US 

tbe prot-isioa of law sa-eties for tbe bond 5s maae 

aot Tnth a Tiew to obtain money for iheOrotra by tbe forfeitare of 
recoFEiraaces, batto ensure tbat a nartirniar person sbonlibeof 
pood bebaTionr. 22 A, 206. 30 It 114.6 0 9St 

an order nndcr tbi* sec. cannot be made apaiast aa acfnsfd 

person Tcbo has been impnscacd for failure to faraisb security 
under tbis see without piTinp h»m time to retrieve. S2I.C.6*<5 
U. B, R. (1915) 2rd qr, S6, 31 C. T^3. 4$ O litR. 2S A. Si)6, 10 R 174, 
IS Cr L. J 710, but if upon being set at liberty be returns to his 
forraer life a further order under this sec. may be passed. 6 W. R. IR 

accused persons should be given some chance of reforraing 

their characters and they should not be prosecuted under sec, 110 
soon after they hare emerged from laii 20 C. \Y. S 725 : SS I. C. 425. 
(7) Seeority and surety 

—the period for which a rersen ;s bound over to be of good 
behaviour begins from the date of order. 24 Cr. I.. J. 55S 73 I. C. 

352. 

—a Magistrate has noauihonjy to reject sureties merely upon 
an unfavourable report ofthepol.ee 15 0. C. 263 . 17 I, C. 72 : Ih C7. 
L.J.760,6SI.C.S5 3 23Cr L. J 499 20 .K, L .1. 7S0 

—the proviiionof law regarding sureties for the bond is made 
not with a view to obtain money for the t'rowm hv the forfeiture of 

reec^U h"* «- • dbeof 

good be ■ ■ 4 ’ • : . 


an^dhe * • ■ « , ■ . , ^sciallr 

whenh' , ' ■ • s' ■ ■■ \V H 

1913: 21 LC. l.b. 

leaving at 4 miles from the accused and looVing tiVe a boy 

w as no good ground for rejeciing a surety, 24 t\ C, 292. 

liTing at a distance of nine mile* is also no ground for 

rejecting surety 19 I. CSlft. 

li’^iugat a distance is no ground for rejeelmgsnrelv. ISA. 

L- J. BC. .SS, 6. 1,C 535,23 Cr, L. J. 5S5. 8 A. I-. .f. 7S5 ; U 

.15!. cannot lay down any limits within which the sureties 

must rcMde 6. I. CX 5.M. 25 Cr, L J, 4(H'>; 1922 All.4^9 
. helpirg in defence is no qmbfcntion of’««rvtr 26 4 L 

3.293:«tl.C.969;19Cr.I-.d. «ll,591.C.15l. ' to A. i.- 

-being a frierd or In good terms with the accused or being 
/*«•* •a®*'* ^b<l«alifical5on 59 1.0,134:22 
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S. 110, (7> Security and surety. — eonfd. 

the M. miy call for Police report as to the character of the 

surety tt A L. J TBS . 11 I C. 1008 

requiring sureties to be respectable holders of landed 

property is an illegal order. 8 Bur. L T 53 : 29 I C 825. 

sureties offered should not be refused except after judicial 

inquiry. 42 C 706 19 C W. N 220 : 28 I. O 663, 24 C, L. J. 51 : 20 C. 
W. N 1133 : 43 0 1024. 6 P R. 1914 : 16 Cr L.J. 337, 

sureties need not have control over the accused. 43 C. 1024 t 

24 0. L J 51. 20 0. W.H 1133.3 C. L. J 575, 10 0. W. N 1077. 42 C. 
706. 37 C 91 fol 16 Bom L R. 138 lief. 

>it IS serious mistake in the bond to make each of the sureties. 

liable for the full penalty of the bond. 13 Or. L. J. 62 : 13 I. 0. 
J98 . 4 Bur L. J 270. 

when convicting an accused person the M. makes no refer- 
ence to any forfeiture of security-bond, he cannot subsequently take 
such steps 6 P W R. 1915 Cr. 95 F. L. B 1915 : 27 I 0 754. 

——imprisonment awarded in default of furnishing security 
should, in ordinary cases, be simple 43 A 563 : IS A.L. J. 640. 

—security for good behaviour can, at the longest, be demanded 
for only one year except in very bad cases. Security for two years- 


11. <iie uuiaiuuu. lu vi. i.. a ui<t : av i. 4 .>(» 

(6l Appeal and Revision. 

— ordinarily a court of appeal in a summary trial Is not 
bound to write a judgment but an appeal from an order requiring 
a person to furnish security to be of good behaviour is different. 
The Dt. M. should write a judgment showing that he has considered 
the whole case. 33 A. 393 35 I.C. 435: 17 Cr. L. J. 309, 31 Cr. 
L J. 9 . 13 I C 102. 

a judgment of four 
the fact that be had 
14 A. L J. 279 : 

no appeal lies to the District Magistrate against an order 

of a Magistrate under B. 110 Cr. P. C. after the record has been sub- 
mitted to the Sessions Judge under sec. 123 (2). 28 Cr. L. J. 637 i 
103 I. C. 193 : 1928 Lah. 189. 

the cases in which the H. C. can interfere in revision on 

question of fact are rare At tbesame time, the administration 
of the sec has to be very carefully watched and where evidence 
has been misunderstood or ignored, difficulties have not been seen 
or the rules of evidence have not t^u followed, and the S. J. has 
reviewed the case in a very perfunctory way. without noticing 
the palpable defects in the evidence, the cate requires to be care* 
fully scrutinized. 19 A. L. J. 668 : 63 I.C. 452 : 20 Cr. L.J, 860. 17 
Cr. L. J. 461. 36 I. C. I4t,22A. L. J. 678 : 82 1. C. 36, 12 O. L. J. 
413 : 1925 Oudh 473, 1927 AIL 473 1 102 I, C. 211 : 28 Cr. L. J. 515. 
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S. 112, Order and substance of the information should be 
written- — contd. 

-—a notice to show cause must contain particulars of the charge 
setting forth the information he bad received. Mere statement in 
such a notice that a man is a habitual tmcf or robber is not suSicient. 
The failure to record particulars >n a notice under s. 112 is not a 
mere irregularity to be cured by a 537, Cr. P. C. 24 A. L. J. 908 
1926 All 759 49 A. 5 : 99 I. C. 4l s 28 Cr. L J. 9. 47 U. L. J. 689. 

notice under section 112 must contain full details so as to 

enable accused to be prepared for defence. 86 I. C 49 s 1925 M. W. 
N. 57 1925 Mad 189; 26Cr.L J 673. 

—the mere failure to incorporate the substance of the infor- 
mation in the notice under this section does not render the subsc- 

t however amounts to a grave 

. enders it necessary for Courts 

the proceedings carefully and 
een prejudiced in the slightest 
degree the order must be set aside. 89 I. C 710 : 26 Cr. L. J 1398. 

—where it wae not clear that the accused was aware whether 
he had to meet a case under a. 109 or 110 Cr. P. 0. an order requir- 
ing security was bad. 11 C. 13. 

See other ca^g» on thts point under s. It4. 

——no conviction oaQ be imposed on the bail-bond. IlO. W. N. 
121, 12 W. K. Cr. 37. but sec 20 A. 206, 24 A 471. 

—the surety should not be resident of a particular place, it 
Is sufficient if be eiorcises a proper mfloence upon the person bound 
down. 8 A L. J. 785. 

a Magistrate cannot refuse a surety because he lives at 

a distance or that he is uoGt to control the accused. 4 C. W. N. 
797. 6 C. W. N. 593, 17 C. W N. 120 (note). 15 Cr. L. J 268 

whether surety would bo able to control the accused is in 

every case a question of discretion and under the circumstances of 
each case to he decided whether it is a proper and reasonable order. 
21 C. W.N. 925 

no order for security can be given for a longer period than 

the terms mentioned in the summons. 26 M. 471. 

Ihe substance should be stated. 15 W. R. Cr 43 20 W R, 

Cr. 36, 8 C. 724. 


order ud< 
and the *' 


security u.iu II...O '-M* '•»*»' v»«ei uiiu^r b. j w ui. i . u. me prooeedin, 
were not vitiated. 1927 Lab. 689 : 104 I. 0. 255 s 28 Or. L. J. 815 
— — ptluciple tipou which, ieema am to ho faned. 6 G. 

— character and class of aurety cannot be subaecuentlv 
changed. 25 W. R. 50. 21 W. R. Or. 6. 25 C. 798 ' 

— -the bond contemplated by ss 112 and 118 is one bond for 
one amount and. is discharged, on forfeiture, by the payment of 
the amount djc by either the principal or the surety. 84 Ind C 
515 : 5 L. 448. < ^ 
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S. 113. procedure In respect of persons present in 
court. 

even if persons are brought into court bj illegal arrest, the 

Magistrate may initiate proceedings. 12 Cr. L J. 533 (B). 

passing of an entirely fresh order on the date of showing 

cause and reading out the order under this sec. does not vitiate the 
proceedings 1927 Lab 689 - 104 1. C. 255 : 28 Cr L. J. 815. 

S 114. (Summons Or warrant In case of person not 
present in court.) 

the order for security caooot be passed ex parte. 

1 C. L H. 43. 

issuing notice with reference to sec. 113 end demanding 

security under s 107 is invalid. 30 M. 282, 25 C. 798, 

a proceeding is not vitiated by the fact that the notice to 

the accused did not centam the details of evidence to be adduced but 
the accused may apply for time to begin cross-examination unless the 
witnesses are many or the cross-examioation is lengthy. 20 Cr. 
L. J 436 51 I. C 260. 

—if the evidence takes the accused by surprise, then they 
have the right to ask the M for sufficient lime after the evidence 
has been disclosed, to commence tbeir cross-examioation. But where 
nu such application was made and there was lengthy cross-examlna* 
tioQ there was no question of surprise. 51 7. C. 260 : 20 Cr. L. J. 
436. 

list of the prosecution witnesses need not be given. 

35 C 243. 

when without sufReient notice the accused are called upon 

with 
proc 
43 5. 

by r 
the 

■ where the noti * * - — . • 

the scccused to know ■' J > 

the proceedings are ill was 

prejudiced it was simply su irreguianiy. jo ai. l.. j. vi . sj ju. 450 : 
55 1. C. 7 ’t : 21 Cr. L. J. 354, (34 M. 255. 23 C. 621) Ref. 19 Cr. h. J. 
905 Appr. 15 W. K. 43. 3 A. 544. 8 C. 724. 1891 A. W, ff. 40. 20 Cr. L. J. 
436. 23 Cr. L. J. 42. 

such defect Is cured by s. 537, 25 Cr. L. J. 682 ; SI I. C. 170. 

warrant of arrest does not apply to a person who hns once 

appeared and been enlarged on balL 32 C 80. 

■ -the Police can arrest a suspect crimioa! and then iroceed 
against him either for sulstantiva offence or under Chap. V'tt i 
it is for that reason that this section contemplates 

notice on the suspect while In custody. 94 I. C. 404 i 27 f' 

1926 Sind 190. 
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S, 114. (Sgmmons or warrant in ease of person net. 
present in court.) — contd 

a person fails to attend oa a summoas duly served, a 

warrant should issue, 1 C. L. B. 48. even if application for transfer 
has been made to the H C. 17 C. W. N 536. 

a Magistrate is bound under s. 496 to release a person on bail 

when called upon to show cause under s 107 or 110. 8 C. W. N. 779, 20 
Bom. L.E 121 , 9 £3. L.R. 158: 321.0.669,31 M. 315 F.B., 36 M. 474. 

B. 114 IS not limited to arrest within thu local liinitB of the 

Magistrate's jurisdiction but applies to accused arrested outside and 
brought in custody within jurisdiction. 46 C 215 (236), 28 C. L. J 25, 
contra, 14 Bom L B 889. 

>a Magistrate cannot re-arrest persons who bad been already 
discharged after executing surety bonds because the proviso to s 114 
p. C. is a proviso to the section relating to the circumstances set 
out m the sec and is not a substantive provision standing by Itself, 
1929 Pat. 654 ; 1929 Or. C 382: 117 I C 628 : 30 Or. L. J. 809. 

5. 115. Copy of Order to accompany summons or 
warrant. 

>— this section must be strictly complied with otherwise the 
proceedings are invalid and the order for security will be set aside. 
1? M L. J 438, 2 Weir 55, confnx. it is mere irregularity. 11 Bom. L. 
B. 740, 1 Pat. L. T. 632. 1919 M. W. N 639, 25 Or. L. J. 132 (Nag.) 

S. 116. Power to dispense with persenat attendance. 

— .wbea the Magistrate ought to allow a person called upon to. 
show cause to appear by pleader. 12 C. 133. 

S. 117. inquiry as to thorough information. 

Amendments. 

(/) Sub-aec, (9) has been added as an offernafite to the 
immedxate nrreaf allowed by e. Hi enabling the Magistrate to make 
on interim order for security. 

(£) “or IS so desperate or dangerous as to render his being at 
large without security, hazardous to the community’’ has been added 
to sub-sec. «) T»a/cing cfidcnce of general repute admisibic in a case 
under s. 110 Cl, If). 

the inquiry provided byes. 117 and 118 is not strictly limited 
by the term of the order drawn up under s. 112. 17 C. W. N. 331. 

•—•proceedings under s. 117 Is an inquiry within 8. 517. 42 
M.9. 

joint trial is illegal where there is no association for the 

purpose mentioned in B. 110, 9 C. W, N. 260 (note), 9 A 452, 21 A. 
L. J. 841, 21 Cr. L. J.700 (0,8 0. W. N. 180. 31 M. 276. IIC. W. N. 
472. 14 A. L.J. 268. 

when parties are in conOict with one another they cannot 
bo said to liave been associated together. 31 M. 276 llC. W. N. 
472, 1917 P. W. R. 3, 39 1. C. 945. 65 I. O. 484. (Pat). 

—where in prooeedings under s. 110 a number of suspects 
bare been Jointly nescclated.s. 117 (5) docs not make It a condition of 
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S. 117. Inquiry as to thorough information — contd. 
such ]omt trial that they should be shown to be associated together 
la the order itself Clause 5 is pemisslTO and permits an inquiry 
to be held where such persons are associated together. 89 1. C.. 
710 26 Cr. L. J. 1398. 

—when the accused associate together in the matter of inquiry 
they niav be tried together- f w m ‘>•4 onn. r t ■>.! ima 
M. \V N 751 25 C. W. N. ‘ ' . S ■ , 

23 C W N 4S8, 51 I C. 839. 6 ( 

6 Pat L. T. 810 : 86 I. C . 

must be clear evidence to pro* • * ■ ' . 

L T 810 1925. Pat. 131. 

pint trial was held to be valid when different servants of 

zeminder arrested different tenants and confined them to force 
them to execute Kabulyats. 3 C W. N. 898 Contra., 27 C. 781 : 4 C. 
W. N. 531. 

the main principle of joint trial and joinder of charges are 

applicable to inquiries under this chapter. 8 C. W. K 180, 14 Q 358. 
41 A. 231 . 17 A L J. 147. 6 A. 214. 

—It 18 discretionary with the court to try jointly or separately 
when association of several accused is proved 27 C, 781, 6 C, 96. 

—when proceedings are taken jointly under sub'sec. 5, the ll. 
must come to a separate finding as regards each of the accused,. 
35 C. 929, 37 C. 91. 37 A. 33, 1895 P. P. R. J. 6 A. 214, 9 A. 452, 1909 P^ 
W. K, 25. 45 A 109. 10 C. L. B. 335. 58 B. 468, 15 0 C. 263, 17 I. C. 
72, 8 C W, N 180 

— ^procedure in a good*behaTiour-case to be followed as in a- 
warrant case and opportunity must be given to produce defence 
witnesses. 18 C. W. If. 171 (note), 10 A. L. J. 383, but such procedure 
should not be strictly followed and the accused cannot invoke the 
aid of a 256 Cr P, C. and cannot ask the court to recall witnessea- 
for further cross'examinatloD. 35 C. 243, 1916 P. R. 1, 1930 M. W. N. 
178 58 M. L. J 229 : 31 L. tV. 243 F. B., but be has a right under s.. 
257 Cr. P. C. 1930 if W. N. 178; 58 M L J. 229 : 31 L. W. 243. 

an inquiry in a proceeding for security to keep the peace 

should be conducted as a summons case. 25 A. 273. 

— where on the report of a chaukidar proceedings were 
started under s. 107 Cr. P. C. for obstructing a Ao/af, and the case 
being adjourned from time to time ' ‘ ' ' . 

’‘I'be petitioner is absent and no P. 
petition on behalf of the prosecutk ■ 

fore discharged under e 119 Cr. P 

explanation stated that be acted according to the procedure laid 
down in summons cases as provided for in s. 117 Cr. P. C. andhe 
discharged the accused under a. 147 Cr. F. C.. held that the order of 
discharge was valid but s. 147 Cr. P. C. did not apply to a proceed* 
log under s. 107 Cr. P. a 31 C. W. K. 388 : 45 C. L. J. 211 : JOl L C. 
607 ; 1927 Cal. 343. 

the accused should be given opportunity to bring witness? 

41 0. 806, 18 C. W. K. 171 (note). 22 W. B. 70. 6 A- 211. 33 C. 
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S 116 (1) Evidence and procedure— 

a report of a police officer and his evidence are not suffi- 
cient to justify an order binding down a person to keep the peace. 
1929 Lah. 504 . IIT I. C. 8i7 : 10 J.ah. 155 ; 30 Punj, L. R. 694 : 30 
Cr. L. J 839 . 1929 Cr. C. 61. 10 W R. 55. 

the finding of the M. must be based on clear evidence and 

reasonings and not in general terms. 10 B. 174, 27 C. 656, 1899 A- 
W. N. 114. 17 W. R. 35. 21 W. R. 6. 24 W. R. 33, the evidence must 
be scrutinized. 23 C. W. N 488 


the case cannot be decided on the personal knowledge of 

the M. 27 C. 781. 37 A 53. 14 A. h. J. 769 

io case of eevoral accused there must be distinct findings. 

35 C 929. 6 A 214 13 C. W R. 244. 

uncorroborated evidence of appover in previous case is no 

evidence. 5 L. B. R 72. 

the M. should not frighten the defence witnesses 27 I C. 

178 (C.) 

*. *"*' ‘ le notice under 8. 112. 

" • * W". K Cr. 5, but it 

. accused is not pre- 

juuiueu. 11 V./. iv R. oil. II 1. c 4(9. 

jail against whom order 
' the reports from Revenue 

tate of alTairs not contem* 

. L. J. 148. 

as to the onus of proof of necessity for the order, see 9 A. 

overt acts must be proved before an order can be nassed 

under s. 118. 9 A 452. 20 W. R. 57. 19 W. R Cr. 47 • 10 B L R 441 

a pct.on acquitted o( d«oily cannot be bound oyer on the 

evidence of suspicion only. H C. \V. N. 129. 

>>' >he' term of the .comity tor 
eood_behay«ut._ 30^1. C 438 (M) j ,t the period for tybich the .eontity 

ired by 
ake up 


nnde7r"lirto'‘r°?Srl!,X;b'''"’ for bchayionr 

iinoefB. IIU tor a period of three years and the accused fails to 
tnraish security and i, detained ,n jail pending the or*rs of the 
Session judge, and the security U offered aftervTarda toM fi, I 
Magistrate can accept the security and the rpfr^n ’ •'' 

Jud^ge automatically ends. 1928 Lah. 61 : 29 Cr. L. ^ 236 : YoTl. 

eo r* 

■•.ecn.cd"ordcemcdtnbe”co„,!;!;cd' Sp.t 13 ?. " 

(2) Security, 

oftheB,7u7l‘°esrb”“lrw?°i?.''c?f°'4”?'s''B.'‘[5'?j"7“ 
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S. 118 (2) Security— could 

A L 335, 16 \V B. Cr. 18. it can be dene in fresh proceedings. 
4 C. W N 121. 

after finishing the case the M. cannot alter the order and 

demand longer security. 17 A, L J. 335, P. W. R 1907 Cr. 11 or 
security for a longer period, 26 M 471. 

—•the order must he against each apccially and not generally. 
9 A. 452 35 C 929 12 C. W N 992 

tha period must not be longer than that specified in the 

order under s. 112 26 M. 472 

the bond shall not be excessive 2 C. 3S4 19 W. R. Cr. 1, 

1C L R 264. 2 C 110, 6 C. 24. 23 A 80 : 20 A tV, N. 204. 

no condition or limitation as to the means position or 

respectibility of the person to givo security can be imposed 24 C. 
155 36 Punj. Hoc 87, 24 A. 471. 20 A. 206, 8 Bur. L T. 53, 29 I. C. 825. 
28 I C 928 (Bom) Contra SSL R. 229 28 1 C. 108, 

fresh conditions as to the nature of the security cannot be 

added 26 A \V N. 276 

^—relationship is useful <)uali6catiOn for the surety, 25 A. 131. 6 
C. W. N, 593. 10 C W N. 1027. 1928 Pat. 374 j lO Pal L. T. 213 ; 30 
Cr. L.J. 45.112 1 0.909. 

— -near residence of the surety is net 'necessary. 4 0. W. N. 
797. 6 C. W N. 593. 24 C 155, 20 A. 206. 24 A. 471. 8 C. L. J. 785. 
1928 Pat. 374 s 10 Pat. L. T 213 : 30 Cr L. J. 45 : 112 1. C. 909, 43 0. 
1021 : 20 C. VV. N. 1133 Het. on. 20 All. 206 

the court passing the order must itself inquire into the 

m r.. . . J.. . «• . AA, . .t . 154^ 

. • • N. 

7 A. 
91 : 

P IS 

alherictie- 

the ground of refusal to accept security must bo stated and' 

should be valid and reasonable, 10 C. W. N. 1027, 22 W. R. Cr. 37. 

the M. cannot reject sureties as unfit because they do not 

comply wito certain arbitrary conditions which were not included in 
the order under 8. 112 82 I. C. 151 ; 25 Cr. L J. 1226. 

it is proper for a Af, to refuse to accept suiety who being 

called on to attend for cxamioatioo does not do so. But it is 
not proper for a 51. to reject the sureties only on the ground that 
they being called on to state in writing what infiuence they had over 
the accused persons, have failed to do so. 14 C. W. N. 43 : 37 C. 94 : 

1 Cr. L J 93. 

one conviction does not render a surety unfit for ever 

26 A. 189. 

order to deposit e cssh incase of security for good bebavionr 

Is bad. CC. 14.7\V. R.Cr 30. 

the court cannot call upon a person to provide sureties for 

good behaviour without bis giving bis own bond at the same ' 

27 A. 262. 
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S. 118 <2) Security— 

if the condition is broken the person executing the bond and 

the surety are each liable. 9 G. L J. 296. 

the bond contemplated by as 112 and 118 is one bond for one 

amount and is discharged, on forfeiture, by the payment of the . 
amount due by either the principal or the surety. 84 Ind. C. 546 : 5 
L 448. 

generally, one year should be the term of the security. 30 !• 

C. 433 (M) 

in default of furnishing security for good behaviour the M- 

cannot order solitary confinement. 12 A L. J. 823 : 36 A. 495 : 25 I. 
C. 528 

(3). Appeal and revision. 

the High Court can revise or reduce the amount. 23 A. 86, 2 

C. 110. 

——no appeal lies under cl. 41, of the Letters Patent to the Privy 
Council against an order passed by tbe High court on the Appellate 
Side under s. 118. 35 C. 242 i 18 C. L. J. 119, 18 C. L. J 121, 28 M. L 
J. 307. 28 I 0. 527. 21 I C 470. 

>no appeal trom aa order requiring security to keep the peace, 
27 A. 623 : A VV. N. (1905) 125 

— tbe H. C. will interfere only on the very clearest and 
strongest grounds which demonstrate that there has been m the 
particular case a gross miscarriage of justice. 1889 P. R. 23, 1929 Nag. 
328 : 1929 Cr. 0. 532. 

—the H. C will interfere when tbe materials do not support 
the order. 38 C L. J. 198, 1912 P L. R 195. 14 A. L. J, 315, where 
the defence evidence was not duly considered 17 Cr. L. J. 461 (All.)^ 
where due Inquiry as required by sec. 117 was not made, 37 A. 30. 
whore the Lower Appellate court did not hear the case regularly, IT 
Cr. L. J. 4G1 (A) or did ool examine the evidence and the judgment 
* was very short 14 A. L. J. 279. 13 Cr. L. J 9 (A). 

S 119. Discharge of person informed against. 

the person proceeded against under s. 110 Cr. P. C. is not 

an accused person within s. 437 Cr. P. C., 27 C 662 : 6 C. W. N. 163, 
Contra, 21 A. 107, 24 A. 148, 38 Punj Rec. Cl, A. W. N 1899 p'. 
203. IG B. 661. 

when the information is found to bo unfounded, the Magis- 
trate cannot adjudicate upon entirely different grounds 21 W. K 
Cr C. 

“discharge" means permission to depart and not the dis- 

•' -J docs not apply and no 

• 33 M. 8.5, 27 C. 662 : 6 C. 
• • • 1.0. 843, 4G A. 235,1911 

. A. 148, 36 A. 147, 1899 A. 

■ ‘ r. P. C. ns now amended 

applies to the person accused of an offenco ; so further enquiry 
cannot bo directed against a person discharged under s. 119. 
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S. T19. Discharge of person informed against. — eontd. 

the District Magistrate cannot undersec. 4)6 Cr. P. C, 

revise the case of a person who has been called upon to give security 
and who has been discharged under s. 119. 1928 All. 755 

where in a proceeding under s. 107 neither the complainant 

nor the P Ws were present nor any application was made and the 
accused persons were discharged under this section, held that the 
order of discharge was valid il C. W N 388 • 45 C. L. J. 211:101 
I C 607- 1927 Cal. 343 28 Cr. L. J 479 

5 120. Commencement of period for which security is 
required. 

when conviction is contemporaneous with the order for 

security, the sentence should be carried out first 24 W. R Cr. 13, 
5 L B R 34. 22 Cr. L, J 95 (All 1 

the object of the sub-aec. (1) is to allow a M. to grant 

time to the accused instead of at once proceeding to order imprison* 
ment 4 C W N 121 

the Magistrate has power under this section to postpone 

the date from which the security should take effect m. to give the 
accused time within which to furnish it until it Is seenwhether 
the accused can furnish the security or an order will have to 
be passed referring the case to the Sessions Judge for final order. 
92 I 0. 889 5 24 A. L. J. 327 : 27 Cr. L. J. 377 : 1926 All. 297. 

— sub'see. (1) does not apply to a person who after a com* 
mittal to jail for failure to furolsb security, is convicted of a 
eubstantive offence ; the two terms must run concurrently. 13 Bom. 
L. R. 129. 4 M. L. T. 223. 4 I C. 603, 6 Bom. L. R 1098, 27 if. 525, 
CoRfra 30 A. 334, and an order of Imprisonment for failure to furnish 
security should not bo passed until the term of imprisonment for 
the substaotive offence has expired. 4 Bom. L. R- 934,28 1 C. 160, 
59 I. C 383 (AJ. 

where duriog the time allowed to a suspect to furnish 

the security under a 118 he is sentenced to imprisonment for an 
offence committed by him prior to the date of such order, it is not 
competent to the Magistrate to fix the date of the expiry of 
such sentence as the date /or computing the period from which 
such security is to be furnished. 96 1. C. 113: 37 Cr. L. J. 865 : 
20 S. L. B. 163 : 1926 Sind 273 F. B.. JOl I, C. 463 : 28 Cr. L. J. 431 : 
1927 Sind 166. The proper procedure under the circumstance would 
be that the Magistrate ehouid not pass the order for detention of 
the suspect under 8. 123 at once but postpone further proceedings 
under that sac. till the enspect has served out the period of sentence 
for the substantive offence. 101 1. C. 46J ; 1927 Sind 166 : 28 Cr. L. 
J.431. 

but the sentence of imprisonment passed under s. 123 Cr. 
P. C. on failure to furnish eecurity under s 118 Cr. P. C. runs con- 
currently with the eenience of imprisonment passed for indepen- 
dent offence. 29 "Bom. I, R. TOO: 103 I. C. 108; 28 Cr. L. 
J. 652 : 19 27 Bom. 657. 



166 


CBIMINAL PROCEDURC CODE. 


S. 120. commencement of period for which security is 
required . — COntd 

while a person was undergoing rigorous imprisonment being 

sentenced for 12 monthi on proceedings initiated under s. 109 Cr. P.C. 
he was sentenced to three years, rigorous imprisonment on proceed- 
ings under s 110, held in view of sec l2’JCr. P. C. the person should 
have been required to furnish security on the expiration of the 
period of firat sentence and under aec 123 Cr. P. C the person 
should be sentenced to two years rigorous imprisonment after that 
period. 1929 Smd 166 . 117 I.C. 777 . 30 Cr. L J. 819 . 1929 Cr. C. 335 
S 121 {Contents of bond) 

in case of the accused being bound down under s. 106 the 

amount of recognizance cannot be torfeited if he is convicted of 
theft 18 W R 63 Cr. or abduction, 6 P. R. (1906) Cr, 22 P. 
R. 1914 

instigation of the act likely to commit breach of the peace 

is enough for the breach of the bond 2 M 169, 11 W. R. 52. 15 W. 
R 14. 18 W R 63. 

what constitutes breach must be determined with reference 

tea 121 Cr P.C. the breach of the bond is committed as soon as 
a person bound over commits any ofTeBce punishable with imprison* 
ment, the conviction need not be for an offence ejusdem generis to 
the circumstances under which the secunt;' was demanded. The 
persons giving the bond should uot be actually convicted before 
proceedings are taken against his surety. 50 A. 666 . 26 A. L. J. 443 : 
1928 All. 232 30 Cr. L. J 203 . 113 I C. 740. 

the Magistrate cannot imprison for the unexpited portion 

uf the bond but can take fresh proceedings 28 A. 629, 3 C.L J. 456. 

—recognizance-bond should not be forfeited unless the person 
can cross-examine the witness on whose information he was called 
upon to show cause 4 C 865 : 4 C. L. R. 243 F. Q. 

an actual commission of an ofTducc is necessary for the 

forfeiture of the bond for good behaviour 2 B. L. R. App. 11. 1915 
P. R. 10. but ••commission of an offence” does not necessarily imply 
conviction. 24 Cr. L. J. 58S 

an offence committed id a Native State amounts to such 

breach of the bond. 1910 P. R. 28 Contra. 1918 P R, 26. 

on breach of a bond the amount is forfeited and may be 

recovered but the accused cannot he forthwith imprisoned for the 
unexpired portion of the term, the Magistrate's remedy being to 
take fresh proceeding® 28 A. 629. 

S. 122. Power to reject sureties. 

Aniendments 

The procedure regarding inquiry and delegation uf poxver of 
\nqu\ry and the grounds for rejecting aureltse including those pre- 
rtously accepted, ftotc been tAe points of discusnon by the 

High Courts, have been provided by the amendmenta. 

grounds for refusal of surely must be given I.)C.W.N.27 

(note) nod grounds must be valid and reasonable. 22 W. R. Or. 37, 



CRIUIMAL PROCEDURE CODE. 


167 


S. 122. Power to reject sureties. — conid. 

10 C W. N 1027 and the Magistrate must bring them to the notice 
of the persons so that they may controvert them. 14 C. W. N. 709. 

the ground of refusal must be reasonable and valid and must 

be dealt with in each case as it arises. 14 C, W. N, 666 : 6 Ind. 
C 658 : 33 C 446 

the M Lannot rely on his personal knowledge in rejecting 

surety 7 S. L R 94, nor can he reject the surety on private infor- 
motion without giving the surety an opportunity to controvert it. 
14 C W N. 709 

'rejection of sureties merely on perusal of Police report is 

not valid 15 0 \V. N. 256 (note). 12 A. L. J. 1004 : 26 1. C 046. 10 
C W N. 1027.25 A. 272. 18 A. L J 324. 20 A. L. J, 760,13 A. 
L J 469. 12 A L. J 10J4, 29 C. 455. 2 S. L. R. IS. 8 S, L R, 173, 1ft Or. 
L J 727 (A }. judicial inquiry muat be made by the Magistrate who 
has made the order under s 1 10. 19 C. W. N. 230 ; 42 C. 7o6 : 27 A. 
291. 16 Cr. L J 54, but he may delegate bis power of inquiry under 
the recent amendment. 

the Magistrate's discretion in this matter is not fettered in 

ary w^y. 13 0 W, N. 80.21 C. W N. 925 : 44 C. 737. 39 I. 0. 293. 
37C. 446 41 G 764. 14 0. W. N 666.44 0. 737 but this discretion 
should be exercised after satisfactory and legal inquiry ; 42 0. 706, 
12 A. L J 1004. be cannot refuse surety merely on mere conjectures 
and surmises. 41 0. 764. 10 C. W. N 1027 t 20 W. R. 37. 

—the question whether a particular person who is offered as 
a surety is or is not fit within the meaning of s. 122 Or. P. 0. must 
be decided by the ilfagisttato bimself. upon evidence taken for 
the purpose and securities offered should not be refused except 
after judieisl inquiry. 43 0. 1024 . 20 0. W K. 1133 : 24 0. L. J. 
51. 3 0 L J. 575, 42 0, 705 : 19 C. W. N. 220. 10 0. W. N. 1027. 37 C. 
91 foil. 

the Magistrate must himself make the inquiry as to the 

fituessoftbe proposed sureties nod cannot delegate the power. 1898 
A Nf N 151.26 A 371 ; 25 A. 272.27 A 293. 12 A. L. J 1004. 7 0.0. 
113, U 00.267, 15 Do.* O,-! r.. T> .Qin e Q T D 

11, 15. 4 S L R 18, ■■ ■ • 

3 C. L J .^75. 10 0 ■ . • : . 

49. 15 C. 455, 20 C. . • 

obt'ihte by thf amendment. 

——a Magistrate cannot subseouently cancel a bond though 

be - .1 . • r, - r, ... Oj, L J. 

278 . . : . ■ 

cal ■ . ■ : N. 49. 

but It H not proper for a M. to reject the surety only on the ground 
that be, bring called on to state in writing what influence be bad 
over the accused, have (ailed to do so. some case. 

—the .tf. in rejecting snretieamust record his reasons in his 
writing. 14 a W. N. 70:#. 37 a 91. 44 B. 3S5. ISO. W. N. 27 
(note) 
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S. 122. Power to reject sureties. — contd. 

—defending itc accused, 16 A. L. J. 263 or being witness on 
tbe side of the accused, 15 Cr. L. J. 727 (A) are no grounds for 
rejecting surety 

— d Magistrate should not refuse to accept surety only for the^ 
reason that be IS a relation of the person odered to give security. 
25 A. 131 AWN (1902) 197, 142 P. L. R. 1914 : 6 P. R. 1914, 10 C. 
W N 1027 . 3 C. L. J 575. 1. S L. R. 3. 22 Or. L. J. 22 (A.) 

one conviction under the I P C does not of itself render the 

proposed surety unfit for ever to stand security 26 A. 189 : 
AWN. (1903) 220, 22 Cr. L. J. 483 (C). 25 C. W. N. 140, 18 A. L. 
J. 324, 62 I. C. 179. 

a Magistrate holding an innuiry as to the fitness of surety 
has power to record evidence on oath. 26 A. 371. A. W N. (1904) 
52. A W N (1898) 154. A W N. (1903) 36, 2 S. L. U. 11. 

a Magistrate cannot impart his own personal knowledge 

without giving evidence 7S L R. 94. 2 S. L. R. 11, 15. 

where the person bound down was a notorious dacoit and 

there was a consensus of opinion that his brother would not be 
able to keep him in control, the refusal was reasonable and valid. 
41 C. 764 : 22 Ind. C. 745. but see below 

——the word "Magistrate” m s. 122 implies the Magistrate who 
made the order cr bis successor m office who is properly seised of 
the enquiry. 5 S. L. R. 87 . 12 Cr. L. J. 410. 

—the person required to furnish «ecurity shall prove to tbe 
satisfaction of tbe court that tbe surety is fit. 5 S. L. K 87: 12 
Cr. L. J. 410. 

tbe first thing to he considered is tbe ability of tbe sureties 
to pay the sums In case of default. 14 C. W. N. 666. 35 C. 400. 6 
C W. N. 593, 13 C. W. N. 159 (note). 3 C. L. J 575.37 0. 91. 43 C. 


—unfitness is not limUed to pecuniary unfitness alone ; 
Magistrate's discretion is unfettered. R C L, J. 243 

distance of the residence of the surety from the place of 

the house of the accused, or that the surety would be unfit to con- 
trol the accused is no ground of refusal. 4 C. W. N 797 6 C W 
N. 593, 12 C. W. N. 59 (note). 37 C, 91, 14 C. 737, 44 B, 385 44 c' 73?’ 
21 C. W, N. 925 : 18 Cr. L. J. 453. 43 C. 1024. 16 Bom. L. R. 138 • 15 
Cr. L. J 268. Conira. I3C. W. N. 80, 41 0.764 : 22 Ind C 745* A 
W. N, (18*55) 142, 81 Ind. C. 316. 26 O. C. 284. 

the case of each person must be considered 14 C W 

N. 49. 


—a surety giving false evidence is liable to prosecution under 
s. 193 I. P. C. 26 A. 371. 

8.123 sub-BCC. 3 does not authorise the District Judge to 

• ^ C. W. N. 463. 

13 C. W. N. 80, 12 A. 
he discretion of the M. has 
■111 interfere. 13 C. W. N. 


27 (note). 
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S 123 Imprisonment in default of security. 
Amendments 

Suh-ser 3 (4) AflS been added prottdtni: reference of proceeding* 
against all to the superior Court and sitb-gee S {B) has been added 
givtngpouer to the Sessions Judge to transfer proceedings to Addi~ 
tional S J and -4sa««tanf S J, and nature of punishment has been 
distinctly provided by adding certain words in sub-sec. (5). 

this section applies to the case where default is made in 

furnishing Becurit> aod If the security is given the section does not 
apply 23 C 671. •10 A. 39 

an order merely directing the accused to be imprisoned till 

he gives security Is illegal. 8 C. 644 

the detention should be for the period for which the accused 

IS bound down, 23 A 422.1930 Lab 49. 


^—solitary confinement cannot form a part of the Impilsonment 
m default of furnishing security under s. 110. 36 A. 495. 

——a sentence of imprisonment under this seotion is sot a 
'seatSRce of loiprisonment'’ as contsmplated by » 397, 27 JJ. 535, . 
5 Bom L. R. 26, 6 Bom. L. R 1098, 31 M. 515. 2 Weir 453, 34 B. 336 : 
12 Bom. L R 129, 37 B. 178 : 14 Bom. L. R 965, 31 AT. 515 '4 M. L. 
t;223. 1914 M. W. N 500. Contra. 30 A. 334 F B. 

—a summary Court has power to award under s 123 Cr. P. C. 
more than 3 month's imprisonment. 1927 Mad. 976 : 192? Af. W. Af, 
788 5 58 M. L J 762 I 51 M. 178 : 106 J C. 218 : 28 Cr. L. J. 1034 i 
39 M. L. T. 658 

where a person committed to prison under this sec. Is 
convicted of an oflfence, the terms of imprisonment cannot be defer* 
red but must at once commeoce. 6 Bom. L. R. 1093, 37 B. 178:14 
Bom L R. 965. 

under cL 3, the Sessions Judge of the High Court, as the 

case may be, has jurisdiction to deal with the merits of the case and 
pass order what he deems proper. 35 B. 271: 13 Bom. L. B. 203 : 
10 Ind. C. SOZ. 12 C. W. N. 463. 

the order of the Sessions Judge should show that be has 

considered the case of each of the accused on the merits and 
separately. 37 C. 91. 12 C. W. N. 463, 1910 P. R. 29. 13 I. C. 163 (A). 
35 B 271, 40 C. 376. 37 C. 656. 1899 A. W. N. 151, 

■ * ” ' * ■ are laid under cl. 

jretles offered by ■ 

' • • • with the sureties 

■ • ,87 not fot. 

when a Teference fa'made to the Sessions Judge, notice 

should be given to the aecnsed and bis pleader must be heard. 23 
C. 354,493, 27C. 65$, 4 C.W.N. 797.25 A. 375,16 B. 661. 13 O. C. 
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S. 123. Imprisonment in default a! security. — confd, 

354 8 Inil C. 879 3 L B R.43, 5 L. B. R 34:2 Ind.O. 531, 10 
Cr L J 69. 

Sessions Judse cannot order re-hearing of case but can pass 

order on evidence In the record. 1925 Cal 191. 

a Joint Sessions Judge appointed to “try all cases which 

may be committed for trial by the Magistrate of the district” can- 
not pass orders on a reference under this sec. Rat Un. Cr. C. 830. 
Cr. Rul 73 of 1895. F B , 2 L. B. R. 16. L. B. R 1893-1900. 215. 381. 

the record of evidence by a Presidency Magistrate, where 

reference is made to the High Court, may not bo full as one in the 
case of MufFasil Magistrates. 13 C. W N. 318. 

District Magistrate cannot refer to the High Court if the 

Sessions Judge Las refused to confirm the order. 28 A 91,23C. 
249. 

no appeal lies to the High Court from an order of the D. M. 

confirmed by the S. J. on reference, detaining a person in prison till 
he should provide security for good behaviour. 9 (' 878, P. L R. 
190) 59, Punj. Reo 1886 P. S5. 24 W R. Cr. 12, L. B. R 1893-1900, 
381, 7 S L R. 80 

—appeal lies to the D. M. notwithstanding that the proceed* 
mgs may have been laid before the S J under this sec But the 
right of appeal is lost as soon as the S. J. has passed order under 
sub-see 3 13 0. C 354 . 8 Ind C. 879. 

— additional Sessions Judge has jurisdiction to bear reference 
transferred to him by the Sessions Judge. 50 C. 229 : 39 C L.j. ?5; 
1923 Cal 649 • 27 C, W. N. 996: 8l Ind C 149 t 50 0. 985 : 81 Ind. 
C. 61 

under the Notification of the Government of Bengal Judicial 

No 113 J. T), of the 19th of June 1916, purporting to be an order 
under s. 193 (2) Cr. P, C. a Sessions Judge has power to transfer a bad 
livelihood case referred to him under clause (2i of this section to 
Assistant Sessions Judee. 50 C. 229 : 39 C. L. J. 75 : 27 O W. N. 996 r 
1923 Cal. 649 : 81 I. C. 149 


— s 123 cl (3) empowers the ^ . , 

of the taking ot a security for good ' ' 

him. to require from the M. any fu 
he thinks necessary. Blind. O. 936 

not empower him to order a re-hearing of the case abnve case. 

8 123 applies specifically only to ss. 106 and 118 and not to 

s 562 of the Code. 84 Ind. O. 349 : 2 R. S60 (192.5) 

S. J. Is required to pass definite order binding over and is 

not to confinn .Magislrate’s order. 85 I. C. 944 : 2G Cr. L. J. 656: 10 
Oudh 517. 


—pending tho hearing of a reference in a good behaviour case 
the S. J. has power to enlarge the accused on bail. 50 C. 969 : 37 0. 
L. J 592 . \ 

——on the failure to furnish security the M. cannot pass an 
order for rlgomus imprisooment without making a reforonco to the 
8 J.. 57 I. C. 287 : 21 Cr. L. J. 623. 
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S 123. Imprisonment in default of security.— conM. 

when a person is committed to prison for failure to fiirnisli 

siecunty under s 123 (1) he is ool undergoing a sentence within s. 397. 
8 N L K 20 . IJ Cr. L. J. 189 j 13 1 C 1005 1 Pat L. J. 212 : 17 Cr. 
L J 528 3b ! C 496 

an order that the accused shall have to suffer simple impri- 
sonment for one year m default of furnishing security cannot be 
sustained under s 123 Cr. P C. as the accused is entitled to be relea- 
sed from custody tbo moment be furnishes security. 1927 Mad. 976 : 
53 M L J 762 1927 M. W N 78S 

if a person when undergoing imprisonment for failure to 

furnish security, is convicted of subatantivs offence, be will undergo 
the latter punishment first. 14 Bom. L. R 963 • 37 B. 178 : 13 Cr. L. 
J. 849. 8 N L. H 20. 13 Cr L. J 189. 

S. 124. Power to release person imprisoned for failing to 
give security 

the order passed by the Dt M. under this see., may be of an 

original or of a revisional character The M. may release a person on 
various grounds 37 M. 125 F B. 

— the Dt. M is the best Judge aatbe bead ol tbe d'ntriet to 
determine when and under what circumstances be should act under 
this see. 1893 A. W. N, 183 

S. 125. Power of Dt. M. to cancel bonds. 

‘the jurisdletioR of the Dt U. under this see. Is not merely an 
original jurisdiction but may be exercised as in appeal or revision.^ 3t 
C. I : U C W. N. 25 : 4 C. L. J. 428 F. 8 .. 32 C. 948 j 9 C. W. N. 860 
overruled 33 A 626. 40 A 140. 16 Cr. L. J. 555, 24 Cr L. J. 204 
(Oudh) 24Cr. L.J. 616 (Oudh) 

but a contrary view bas been held in the following cases 

where it has hern held that the jurisdiction of the Magistrate 
under this sec is not appellate or revisional but original. 711. C. 
668 24 Cr L J. 204 : 1923 All. 434. 44 A. 614. 41 A. 651.35 A. 143. 
39 A 466. 1 N. L R. 98 : 16 Cr. L J. 555. 21 Cr. L. J. 204 (Oudh). 24 
Cr. L. J 616 (Oudh). 20 Cr. L. J. 221. 489. 14 C. W. N. 306 ; 37 C. 72: 
5 Ind. C. 5S5. 35 A. 103 ; 11 A. L. J. 16. 

V. .. , -—I... 4t-. Meant or his pleader 

• 39 A 466: 18Cr. 

L. J. 143. 

evisional authority 
he subordinate M. 

as ultra tires or to quash the proceedings. 3 P. L. T. 103: 65 
1 C. 425 :23 Cr. L.J. 281. 

the jurisdiction of the D. Magistrate under this sec, is not 
limited : he can cane*! a bond on ground that the order ought not 
to have been made 34 C 1: 4C. L.J. 423: 11 C. W. N. 25 F. B. 
<9 C. W. N. 860 ; 32 C. 94S) overruled. 37 M. 225 F. B., 35 A. 103. 41 A. 
651. II N. L. R. 98. contra, I C. W'- N. 594. 29 C. 455 : 6 C. W. 

13 W. R 44. 
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S. 125. Power of Dt. to cancel bonds. — contd, 

the D. 2rl can cancel a bond on the ground that its evidence 

is insufficient 37 M 125 : 25 M. L J. 459 : 14 M. L. T. 328 ; 1913 
M. \V. N. 715, F. B. n N. L. R. 98 Contra. 44 A. 614 :67 1. 0.350: 
23 Cr. L J. 398 . 20 A. L. J. 521. 

—the only ground on xvbich a Dt. M. can cancel a bond for 
keeping the peace and to be of good behaviour ia that something has 
aupervenid since the date of the first court’s order satisfying the 
Dt M that there IS no longer any necessity for keeping the accused 
person under a bond, 44 A 614 : 67 1. C. 350 : 23 Cr. L. J. 398. 

a Dt. M. cannot set aside a proceeding under s. 107 even 

where the subordinate M. has acted without junsdietioD. 66 I. C. 
425 (Pat). 

provisions of s. 428 dealing with remand has no application. 

20Cr. J 221. 489 

under this sec. D M. may cancel a bond for good behaviour 

but he cannot send the persons bound to jail. 8 A. L. J. 658 12 Cr. 
L. J. 480, 33 A. 624, 29 C. iSS. 

when a Magistrate baa accepted sureties the D. M. cannot 

cancel the bond on police report for insufficiency. 6 C. W. N. 291 : 
26 C 455. 1 C W N. 394. 

——a Magistrate acting under s 145 has jurisdiction to sanction 
prosecution under s 476 Cr. P. C. 14 C. W. N. 306 37 0.72:5 
Ind C. S5S. 

under s. 423 (d| an appellate court has power to set aside an 
order for security to keep the peace. 6C W. N. 422. 

in an appeal from an order under s 110, the D M should 
write a jiidgment considering the evidence on the record and the 
pleas of the accused. 17 Cr. L. J. 309 : 19 P, R. U916) Cr. 

when proceeding started under s. 107, is transferred to 

another District the D M. of the latter District only has jurisdiction 
under this section. 23 C. W. N. 958. 

when an order is passed bye Magistrate subordinate to a 

Dt. M. the record should be laid before the Dt M. and before the S. 
J. to consider the matter, 40 A. 140 ; 43 I. C. 604, 37 M. 125. 

the revlslonal jurisdiction of a Sessions Judge or Dt. Ma- 
gistrate under s. 435 is not in any way trenched upon by the provi- 
sions of sec. 125. 4 Pat. W. 327 : 3 Pat. L J. 302 ; 45 1. C. 397 : 19 
Cr. L, J. 589 

S 127. (Assembly to disperse on command of Magis- 
trate or police officer.) 

a Deputy commissioner of the police who is an officer 

superior in rank to an officer in charge of a police station may act 
under this section. 7 B. 42 ; 7 Ind. Jur. 202. 

whether a distuibaoco of the peace is likely to be caused, 

must of necessity he very mneb a matter of opinion, and the police 
* officer, to whose discretion the law loaves the duties of dispersing 
assemblies, must of course net upon his own opinion one way or the 
other. 7 IJ. 42: 7 Ind. Jur-202. 
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S. 127. (assembly to disperse an command of Magistrate 

or police oHicer.)— contd. 

wbeo the police officers act under ss. 127 and 128. what 

instructions are to bs given to the jury — right of private defence — 
necessity of sanction 33 C L. J. 340 25 C. W. N. 628 : 62 I. C 878. 

when a police order is disobeyed the proper procedure is that 

provided m s 127 Cr. P. C. to order the prosecution of the persons for 
being members of an unlawful assembly. lOl I. C. 475 1927 Pat. 191 s 
28 Cr. L J 443 8 Pat. L. T. 245 

S 132 iProteetion against prosecution for acts done- 
under this Chapter) 

the sanction required under the section is not affected by 

s 537 (b), 31 M 80 6 Cr L.J. 382. 

prosecution without Ibe necessary sanction is bad. 16 M. 

473. 2 B 288 

the term “good faith” is to be interpreted relatively to the 

position of the person doing an act or omission. 12 B 377. 

when the order is illegal subordinate is not bound to obey. 

21 AI 249 1 Weir 310 

the powers of a police officer in charge of a patrol boat aro- 

co higher than those of an officer in charge of an outpost, and so he 
ijnnot use firearms under this sec aad no saoetioo is necessary 
for bis prosecution for such act. 50 C 318: 1923 Cal. 517. 

S 133 (Conditional order for removal of nuisance). 
Amendments 

The appUcation of the $ec kai become wider by the amendmendt 
h) All ist clasa Hagiatrales are empowered nou, to deal with 
the case without being specialty empowered by the Local Oovt (n) In 
piirai3)the words "regulated" and "the keeping of goods should be 
regulated" have been added (iii) In para IS) the words "teiifor 
structure or uny tree" haie been added flV) In para 7 provision 
relating to the disposal of dangerous animals has been added, 
besides some other consequential changes. 

Sub«headidgs of notes 

(1) Scope of the section. 

(2) Applicability of the section. 

(3) Public place, public way. 

(4) Nuisance. 

(5) Jurisdiction. 

(6) Procedure 

(1| Scope of the section. 

the scope of the section is limited to injuries arising or 

likely to arise to the members of the general unascertained mass 
of the public whose ordinary avocation may take them to 
neighbourhood of the buiidinc supposed to be in a dange 
condition 20 A. 50l; 18 A. W. N. 111. 36 A. 185:12 A. 

25, 24 Ind C. 745. 81 Ind. C. 942. 
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5.112. (1) Scope of the section. — contd. 

this Chapter is not intended to obtain by summary criminal 

process what one fails to get through civil court or when a civil suit 
is pending There must be urgency or imminent danger to the public 
interest. 32 Piinj Kec. (1897) 7. 

it IS an emergent section framed to deal with evils either 

existent or imminent. A. W. il. (1901) 126. 

as under s. 133 (3) no order duly made by a M. under this sec. 

can be questioned by the civil court, s. 133 should be sparingly used. 
18 C W. N, 1086, 42 C 158. 

the second para of sec 13d prevents the civil court from 

^luestionmg the conditional order made under s. 133, but the absolute 
order made by the M. may be questioned by the civil court. 
1929 All. 833: 1929 Cr. C. 358. 

s. 133 IS not a bar to a proceeding under s. 147, 26 M. 

L. J. 233. 

proceedings under s. 133 are more of the nature of civil 

than criminal proceedings and tbe person proceeded against is 
not an "accused'' and may be examined on oath. 9 C. W N. 983: 
2C L J. 149 24 C. 395. 

~a. 133 does not provide for costs. 85 1.0.357:36 Cr. L. J. 
517: 1925 Cal 399 

—costs of the removal of tbe nuisance must be realised 
only by proceeding against those parties to the proceeding who 
were served with the notice of tbe order 44 0. L, J. 211: 99 I. C. 
62 -1927 Cal 70:28 Cr L. J. 30. 

(2) Appiieablllty of the section. 

the section does not apply where there is bonoftde dispute 

•• 

" ■ ■ C. 8. 12 C. 137, 

. • 5 A. 65$, 74 I. C. 

; • ■ • ' ■ ' • • . 18 Cr. L. J. 910 : 

' • . the Magistrate 

■ as to the right 

4: 107 1 C. 485. 


this sec docs not apply to longstanding obstruction but to 

an unlawful obstruction lately built in a public place 31 Cr L J 
167 : 120 I. C. 796. 

mere assertion or claim of title made without reasonable 

ground or honest belief in it or honest intention to support it does 
not oust the jurisdiction. 17 C. 562, 23 0. 499,25 0 '*78 C W N 
555,3 C. W.N. 345. BOW. N.886, 7 0. W. N. 117, 11 c' W 'n ’ 25 
(note). 28 A. 93 ; A. W. N. (1905) 202 : 2 A. L. J. 599, 15 Bom. L R. 
57. 25 P. \V. R. 1919 Cr., 45 A. 656. 


—this section is not iDtended to ho employed to avoid the 
necessity of filing a civil suit in regard to a constructlou which 
hsi been in exisienco for a long time (here 15 years) 91 I. C. 59 : 
27 Cr. L. J. 27 : 1926 All. 157. 
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S. 133. (2) Applicability of the section. — contd 

it docs not contemplate an enquiry into disputed question 

of title 4 Bom L. R. 687.22 B. 98S, II C. 8. 12 U. 137, 15 Bom. L. R 
57, Bat. Ud. Oi. C 378. 4 C. P. L R 142. 19 C. L. J. 631 ; 18 0. W. N. 
1148, which must be left to be detcnnined by the civil court. 18 C. 
W. B 1148 . 19 C. B. J. 631. 18 C W. N. 1086 • 42 C. 158, 15 Bom. L. 
R. 57 ; 14 Cr L J. 74 18 I C 410. 

the section empowers the Magistrate to order the removal 

of any obbtructioD from any way orpublic place. 12 A. L. J, 1924, 
15 Cr L. J 724 

the word “remove’* in para 2 of 8 133 does not comtemptate 
ordering a person carrying on a trade to restore the status quo. 
So where a Magistrate ordered the mating of the bricks to cease aod 
the pits to be filled up, the portion ot the order requiring the 
opposite party to fill up the pits should be set aside. 51 A. 489 : 1929 
All 114 . 116 1. C. 21 : 30 Cr 1. J. 561 :27 A 1.. J. 177, 

—to apply this aec not only the way, river or channel 
should be one of public use but also the alleged obstruction must be 
causedtothepublio te the eomplaiotmust be bytbe generalpublic, 50 
A. 871 s 26 A. L. J. 1285 ; 1928 All 627 : 29 Cr. L. J. 661 : 110 I. 0. 213 

the Magistrate may order the removal of a bund but cannot 
order the reconstruction of it. 40 C. L. J. 597. 

8. 130 does not provide for reconstruction of obstruction re* 

, • herself 

iDg. 24 

. 3g toa 

• taken 

' ' ugbt to 

Btay the proceedings under s. 139 A. (2) and leave the parties to have 
the matter decided in the Civil Court. Blind. C. 904 (c): 25 Cr. L. 
J. 1080. 

having regard to the normal traffic of a country road, a 

branch of a tree 15J feet above the level of the road canoot be 
c.'ilted an unlawful obstruction. 83 Ind C. 661 : 22 A. L. J. 436 : 1924 
All. 667. 

a. 133 deals with the condition of things at the time 

vihen the xnqury ts made, but it is not meant to apply to what may 
happen at some indefinite time in the future or under qiuto abour* 
tnal circumstances 83 Ind. C, 664 : 22 A. L. J. 436 : 1924 AH. 667. 

the criminal court has to maintain the possession as 

' ’ ' ■ ' • can only be revived 


jury so as to give 
. L.J.597. 1925 Cal. 

399 ; 85 I. C. 357. 

dispute between two villages In respect of the rights t 

to dig a clear water-ccurse for irrigation-purposes Is a 
within sec. 133 . 25 P. W. R. 1912:16 1 . C. 162,2 P. R. • 

9S3 i>iss. 
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S, 133. l2) Applicability Of the section.— con^if. . 

an order under s 147 Cr. P C. ia made without jurisdiction 

if it IS passed in a proceeding under s. 133 without any action under 
s 145 Proceedings under 9 13» are in entirely different Chapter of 
the Code. 15 C W. iN b67 : l2 Cr. L. J. 43:9 I. C. 262. 

huts 133 IS not a bar to a proceeding under 6. 147, 26 M. 

L. J. 233 • . 

proceedings under s. 133 are more of the nature of civil 

than criminal proceedings and the person proceeded against is not 
an “accused” and may be examined on oath. 9 C. W. N, 983 ; 2 C. L. 
J 149. 24 C. 395. 

(3) Public plaeoi public way, 

the duty of determining whether the site of the obstruction 

as a public place or public way is cast by statute on the Magistrate 
m the tirst place and under no cireumstancesl It can be left to the 
jury. 72 I C 617 : 1923 Lab 525 : 24 C L J. 457 : 4 Lah. 224 r 
5 Ldh. L J. 429, nor the party against whom tbo order is directed 
need cooeend that the land ia his private land. 120 I. C. 289 

the fact chat the residents of a particular village had a 

rlghl ‘ wag not sufficient to consti- 
tute ‘ 1906 4 Cr. L. J. 65, 36 A. 

209 : > A 656 

upon the unmetalled portion 
of a Governiseot rond can be properly proceeded against under this 
sec. A. W, N. (1901) 25. 

in a 5ona/ide dispute between a private individual- aud the 
^ — ...... .Un *i.n 'ormcr on the ground on which 

> 'lecn made by building a wall, 
" this sec. Kat. Un. Cr .c78 

atcr flows from adjoining field 
is not a channel which can be lawfully used by the public and this 
obstruction to water cannot bo dealt with under this sec. )2 A. L. J. 
248 : 15 Cr. L. J. 229. 36 A. 209, 1906 A. W. N. 190 22 B. 998, 34 A 
345. 32 C. 930 Dial. 

——the word ‘'channel” H not defined m the Cr. P 0. but it is 
quite wide enough to include a water-courso carrying water to a 
public urnni. Where there was a catchment area in the centre of 
which there was a water-course which was obstructed and tbo 
water flowing into the water-course was attempted to be carried 
away by the petitioners to their villago tank by building a bund and 
cutting new channel making the water run away in a different 
direction, this was an obstruction to the water-course and can be 
dealt with under this sec. 91 I C. 537 : 1926 Mad. 165 i 27 Cr. L. J. 
P<5-. 1925 G&3. 

not only the way, river Or channel should bo one of public 

use but the obstruction must be of that public use. 22 B. 998. 11 
C. L. J. 659 : 81 I. C, 942. 

—this sec. is applicable to a dispute between two villages in 
rrspeet of the rights of one to dig and clear a water-course for 
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S> 133. \3i Public place, public way — conM 

irrigation purposes, denied by the other. 25 W. B. 1912 Cr s 16 Ind. 

C 16: IJ Cr L. J 59-1. 2 P. It 1903, Cr 22 B. 938. 

tbe obstruction of a private path Is not a nuisance under 

this section 2 V» it. Cr 36, l W K ?’4, 

It does not apply to the violation of a private right but oolf 

to public nuisances. 22 W. ft. 19. 25 \V. R Cr 4. 

the provision of this sec applies to public thoroughfare, 

5 C 8T5. 36 A. 2y9, 22 B 9S3, 25 W, K. 4 , it «* sufiideat Jf the way 
IS ooe that may be lawfoiiy used by the public, lu Cr. L,, j. 210 fC), 
12 A. L J 1024. 20 Gr U J 556 (Pat 1. 4 P L T. 402. 

there is no warrftnt for the view that railway land is 

necessarily a public place to be a subject of dispute under s 133. 
There must he a boding that the laud encroached upon is or may 
be lawfully used by the public 4 Pat. i, T. 402: J Pat. L. ft 1545 
74 I C 1047 24 Or. L. J. 855 1923 Pat. 640. 

——an order for the removal of building ioaa fide erected by 
a person on land to which be baa a claim, in good faith, under a 
patta, on the ground that It obstructs one railway sigDat from, the 
view of another, is not legal 61 1. C. U7' 22 Cr. L. 3 339 

—a denial that the path was a public one is equivalent to a 
claim that it was a private udc. 61 t. C. 175 * 22 Cr. L. J. 35l, 

a long user by a private person what Is claimed to be a part 

of the public path may be taken as a 5ona/tde claim ousting tbe 
jurisdiction of the criminal court while a long user by tbe public 
oi a placo as a part of (he public path raises a presucnptioQ that tba 
place was relinquished by the owner thereof. 1923 Fat. 263 : 9 Pat. 
L T. S87 • 108 1. C. 559 • 29 Cr. L J 422, 

— one co-sha;«{ of an undivided share cannot dedicate to tbe 
public » way over the common estate Without tbe cooseait of others. 
Tne act must be a concmed act. at one given moment, of all joint 
owners 45 A 656 74 1 O 849 F B. 

a private property cannot bo converted into a public merely 

because It looks as though it ought to be so and because to do so 
would be conveoicot to a aectioa of the public who have enjoyed 
perimssivo user of it. 45 A 656 F B. 

(4) Nuisance. 

any obstruction on a public road is a nuisance, whether in 

point of fact it causes pnctica) convenience prnot. 25A,}S9:A, 
W. H. (1901) 130, 23 A.S4. 

the motive of ol»tniclioa is irrelevant. 23 A. 159. 

where the Inhabitants of one village have placed an -onlaw- 

ful obstruction to prevent the Qow of water along ita natural 
channel and the resultant tojury affects a large area of cultivated 
land and a tonsiderabla body of persons, tbe case Ispne of pablic 
nuisance- 9 A W. N, 335, 34 A, 355, 12 A. L. J. 248 : 15 Cr. L. J, 229, 
991 C.939 ;2?Cr L. J.203; l«70udhl22. ■ • 

'keeping of gaming bouse is a nuisance If crowds of 

disorderly persons dock there and cause annoyance to tbe 
public, Uhl. 364. 

12 
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S. 133. (4) Nuisance— conW. 

cremation on private land, though not a nuisance, may 

become one If cremation is allovred to be so performed as to be 
source of injury, .innoyance or danger to the neighbouring people- 
25 C. 425 : 2 C W N il3. 24 W. R Or. 6. 

DO length of time can legalises trade or occupation which 

is public auisdoce 16 W. R. Cr. 4 s 7 B. L. K. 499, 4 Bom. L. R. 982. 
Punj Rec (1883) 31, but that can give to the objections a bona-fide 
character ousting the jurisdiotion of the criminal court. 25 0. 278. 

a common nuisance cannot be excused on tbe ground that it 

causes some convemence or advantage to the person guilty of it. 
13 Ind. C 999 

the working of Foudora or rice-husking machine through- 
out the whole night in a residential quarter is a public nuisance, 
being injurious to the comfort of the neighbourhood. 9 P. R. 1904 
v(Gr). 

— -the creation of a bund in a river near to which the 
'public has a prescriptive right of way is obstruction or nuisance. 
32 C. 930. 

—8. 133 deals with tbe condition of things at tbe time when 
the inquiry is held If at such times a house or branch of a tree Is 
likely to fall and thereby endanger the life of tbe public, action 
may be taken under the sec. But it is not meant to apply to what 
nay happen at aome indefinite time in the future or under quite 
abnormal circumafances. Where solid and vigorous branch of a 
tamarind tree is 16 ft. above the level of the country road it cannot 
cause any unlawful obstruction witbm s. 133 and should not be or- 
dered to be cut down specially as a tamarind tree is an object of 
■veneration to many of the Hindus. 22 A. L. J. 436 : 1924 All. 667 : 
83 I. C. 664, 56 I. C. 446 : 1 Lahore 163 

—manufacture of bricks is not in itself injurious to health. 56 
I. 0. 446 : 1 Lahore 163. 

-a noise which is injurious to the physical comfort of the 

community, is a nuisance witbm tbemeaDioE of s. 133. 32 C L J. 
42 ; 57 I. C. 829 : 21 Cr. L. J. 669. 


“but it is necessary to lake all the circumstances into acc“ 
ount, to see that the interference with public comfort is considerable 
20 P. W. R. 1911 Cr., 117 P. L. R. 1911 02 Or. L. J. 146 : 9 I. 0. 891 
(34 C. 73 : 5 0. L. J. 10,17 P, B. 1888, 47 P. R. 1888, 106 P.R 1888) 
Fef. 

— —the act of permitting a large stock of bones to remain 
uncovered In the open air for a long time so as to become rotten and 
to emit a smell noxious to the people living in or passing by the 
vicinity, constitutes a public nuisance. 34 0.73. 

tbe iiuisance must be something that may be removed. 

1901 A. W. N. 126. 


— although no length of continuance can legalise a public 
nnlsanoe yet such fact may tend to show that the dispute was a 
bonafide dispute of title. 25 C. 278. 
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S. 133. (4) Nuisance— coRltf. 

— >8 common nuisance cannot be excused on the ground that 
it causes some convenience or advantage to one party. 34 A. 345. 13 
Cr. L J. 18J 

where the inhabitants of a village place an unlawful obstr* 


as the cattle cause obstruction and inconvenience to the public, 
IS within the scope of this sec. bl 1. C 822 . 22 Cr L. J. 582. 

this section gives ample power to make an order prohibiting 

the discharge from a factory into a river of an affluent which might 
be injurius to the health of the community which has right to the use 
of the water in such Btream. but there must be definite, scientific 
and convincing evidence against the accused. 1926 i'at. 5U6 : 100 I. 
C. 541 . 8 Pat L T 302 . 23 Cr. L. J. 317. 

—the construction of a latrioe by a person in his own land 
cannot be considered a nuisance and it cannot be removed by a 
Magistrate but if its user causes nuisance to neighbours the Magis. 
trate may direct the owner to remove the nuisance of the manure 
only and not the latrine. 1928 All. 12S : 29 Cr. L. J. 23J ; 26 A. X.. J, 
86 107 I. C. 242. 

(6) Jurisdiction. 

>a magistrate can deal wUb existing obstruction and not 
futureones. iiW.R Cr. 10, 83 I. C.664 : 22 A. L. J. 436. 

—.—the magistrate has jurisdiction under this section where 
a road, though a private one. is used bye certain class of the public. 
19 W. K Cr. 33 contra. 45 A 656. 

the duty of determioiog whether a site of obstruction is a 

public place or private way Is cast upon tbe Magistrate and it 
cannot be referred to the jury. 4 Lab. r2 : 3 Lab. L. J. 420 : 72 1. C. 
617:24Cr L.J. 457 

tbe If. has no power to determioo whether there was a 

public way. 7 C. W. N. 117, 28 A 98. 

—in a bono'/ide dispute between a private individual and the 
Government as to the right of tbe former on tbe ground on which an 


^ -ifUcic a m. piuceeutug uuuei a. sao LAuis (u (uu cwuLiiUiuu 
that tbe channel m question was a public channel and passed 
orders under s. 3. 139 (1) and 140 tl}« held that the M. was not bound 
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S. 133. (5) Jurisdiction — contd. 

to inquire that the accused had a bona-fide claim of right to the 
chnouel and refer the matter to the Civil Court. 28 C. L. J. 211 : 
19 Cr. L. J. 947,6 0 W. N. 886. 

——decision on local inquiry without taking evidence is bad. 
22 C. W. N. 1054 ; 50 I. 0. 658. 22 C. W, N. 1171 ; 44 C. 61. 

when in proceeding under s. 133 arising out of an alleged 

obstruction of a way used by the public, the deft, sets up a claim 
of right which is found by the M. to be made in good faith the 
ilagtstrate's jurtsdictxon is not thereby ousted. 26 C. W. N. 442 ; 
35 C. L. J 247 ; 49 0. 682 : 23 Or. L. J. 353 : 67 I. 0. 177 s 1922 Cal. 
682 F. B., 8 C. W. N. 143 .^ppr. Other points were decided in the case 
I f • «-■ . • • ^ 

• “ • jurisdiction. 

; . ; ■ 1. L. B.13. 73 

it cannot be said that the moment a bona-fide dispute a® 
to title IB raised by the defendant, the jurisdiction of the Magistrate 
is ousted and the Magistrate is bound to stop the proceedings and 
to refer the parties to a Civil suit. 45 A. 656: 74 I.C. 849; 24 Cr L.J. 
817 : 21 A. L. J. 529,28 A. 83 not fol. 49 C. 682 fol. 

—when the M. finds the claim of private right of way to be 
bona-fide he must give an opportunity to the claimant to establish 
it in a civil court. Failing his n u — 

with the ease • this limitation or • 

■ I 2.56^26 0! 870“ 12 C.* 137, “egV, 

ijjjji the claim of right set up is 
■ proper course to follow is to drop 

isdiction to direct the partv setting 
urt within a specified time. 24 C. 

VV . XI . 1 . 

. >* competent to the Magistrate, if he finds that there 


where there is a bona-fide question as to the public nature 

of the subject of dispute, the question should be left to a civil court 
for adjudication. But whether there Is a bona-fide question it is for the 
JIagistrate to decide. 73 I. C. 802 : 24 Cr. L. J. 690. 

the sec. ootemplates only an Inquiry as to the existence’ or 

non-eiiatence of the obstruction complained of and not an inquiry 
into a disputed question of title. 18 O. W. N. 1148 : 19 C L. J 631. 

—— the M. has no jurisdiction when private path is used by 
the public permissivciy. 45 A. 656 : 74 I. C, 849. , 
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S. 133 (S) Jurisdiction — confrf. 

where tbe M. referred the whole case to the jury And the 

jury returned a verdict that the order was a proper order, but that 
the road was a private road, it was incumbent upon the to 
determine the latter point and not leave it to the jury. 3C L J. 
360 . 3 Cr L. J. 331. 

where the jury returns the paper without any verdict M. 

may make the order absolute under a. 141 but before doing that he 
should give the party a notice to ahow cause and an opportunity to 
produce evidence as they want, 4 Pat. L. T. 15 : 1 Pat. L. R. 164 
Cr. ; 72 I C. 956 : 24 Cr L, J 492, 13 C. W. K. 367 /ol. 

in cases of orders relating to public nuisance under ss 133 

and 139, and order directing the counter-petitioner to show cause 
before some other M. has not the effect of divesting the 31. who 
passed the order of all jurisdiction. He may deal with the verdict of 
the jury elected by the counter-petitioner 37 M. li. J. 313 ; 1919 M. 
W. K. 696 : 58 1 C. 469. 

'-^when the deft, eete up a class of right which Is found by the 
M. to be made lU good faith the M’a iurUdiotion is not ousted thereby. 
26 C. W. N. 442. F. B.. 8 C. W. N. 143. 

—where the public baa acquired the right of way the M« is 
justified in passing order under this sec. 32 C. 930 : 2 Or. L. J. 762, 
36 A. 209 : 12 A. L J.248 

—an order prohibiting the use of graveyard is not such an 
order as can be made under 8. 133. 12C. V/. N. 70, 18 Bom. L.It. 
554 s 18 Cr L. J. 137 : 37 I.C.489. 

—opening a new market by the side of an old one cannot 
be held to be carrying on a trade or occupation that is injurious 
to the health or physical comfort of the community ; therefore no 
order can be passed closing the new market. 14 3t. L. J 207 : 
2 Weir 62. 

8. 133 does not empower a Magistrate to order a privy to 

be removed, because it is only recently made in any locality. 
4 Bom. L. R. 882. 

tanks, wells or excavations cannot be ordered to be filled up, 

but only fenced. 22 B. 714. 10 W. R. Cr. 27. 1 W. B. Cr. 51. 

— ~tbe function of the jury is only to determine whether 
the order of the Magistrate Is reasonable or proDcr. 15 C. 564, 17 C. 
562,25 0.281. 2 C.W.N. 869.3 C.W.N. 345, 26 C. 869. 8 C. W. N. 
143, 38 Pun j Rec. 4, 22 A. 267. 

——this section does not cmjiower a 31. to order the owner of a 
bouse standing apart from a public toad on his own compound to 
repair such a nouse. 20 A. 501, J2 M. 475, 13 A. 577. 

■ — the obstruction of a drain into which the complainant’s 
sewage falls Is not within the provisions of the section. 5 W. R. 
58. 1 W. R. 324. 

—~the M. cannot order the removal of the burning ground but 
he can only order the removal of ibe nnlsance caused. 25 G. 425. 
—— the M. can order the reosovnl of a bund but cannot order 
he reconstruction thereof M <X Jo J- 597. 
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S. 138. (5) Jurisdiction— conftf. 

the M. cannot order the removal of a building on the ground 
that it obstructs a street, without evidence, 5 Lah. L.J. 81, 73 I. 
C. 503: 27 Cr.L J. 615. 

—the M. cannot order to lop ofif the branches of an over-hang- 
ing tree. A. W. tf (1883) 222. 

’the existence of an alternative remedy does not deprive a M. 

of his jurisdiction under e. 133,32 0. £..J.42i 57 1. 0.829 : 2LCr.L,J« 
669 

——in Chap. X re. public nuisances in which public interests 
are involved, there is no provision for reference to arbitration. 62 
I. C. 335 : 22 Or. L. J. 511. 

in a proceeding under s. 133 no order under s. 147 can be 

proved. 15 0. W. N. 7l (note). 

tbs M cannot make a general order prohibiting the public 

from attending a certain place. 12 C. W. N. 231. 

a grave.yard cannot be prohibited. 12 C. W. If. 70. 

the M. cannot act merely to protect property, some 

conditions set out in the section must exist. 9 C. 103. 

——revival of the proceedings with regard to the same matter, 
if there were materials, was held legal. 5 C. W. N. 173. 

—an unconditional order under the section cannot be ques- 
tioned by the Civil Court. 6 C. 291, 3 C. L. R. Ap. 3 : 11 W. R. 
Cr. 434. 14 a 60. 

—where an order has become absolute, tbs Civil Court can 
decide whether the place is private property and not public. 15 C. 
460 F. 0., 6 B. 272, 17 B. 293. , 

—an order that the party should establish bis right in the 
" ■ ■ ‘ona-^dfes of his claim 

• .’ t is not a proper order. 

. i Court of Revision to 

' 395, the High Court 

is lu ue leieireu lu. \ j . 4w, aim (.ue xi. C. cannot set aside an 
order except for an error of law or exercise of jurisdiction. 1 C. L. 
B. 486, 9 B L, R. 417, 1 B. L. R. 449. 45 A. 656. 

——no appeal lies against an order passed by a single judge 
of the H. C. under s. 339, revising an order of the M. 39 Al. 537, 

—it is not the practice of the High Court to entertain an 
application in revision agaiost the order of the Afagfatrate under 
8. 133 Cr p. 0. unless the party aggrieved has first moved the 
' Sessions Judge under ss. 435 and 438. 48 0. 534, 63 I. 0. 410 : 22 Cr. 
L.J 650. 

where a conditional order was made absolute after a lapse 

of years the H. C. treated the final order as resting on no condi- 
tional order, and reversed it. 23 Bom. L. R. 844 : 22 Cr. L. J. 605 : 
63 I, O. 877. \ 

— orders Vassed under Chap. X, are criminal orders and no 
Letters Patent appeal lies therefrom. 39 AI. 537 : 1915 Af. W. N. 
240 : IGCr. L.jl349 : 24 1. a 733. 
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S 133. (6). Procedure. 

the sec. contemplates only an enquiry as to the oxlsteoco or 

nOD-cxisteoce of the obstruction coaiplaloed of and not an ioqulrv 
into a disputed question of title 19 Cr. L. J. 631 ; 18 C. W. N. 1148*: 
15 Cr L J. 515. 17 C 62, 26 C. 870. 12 C. 137. 696. 

before an order be made, to remoTe obstruotion from a path 

alleged to he public thoroughfare, Magistrate must decide 
whether it is so 5 C 875 • 6 a L ft.379. 15 W. R Cr. 67. 21 W. R. Cr. 
64. 25 W K Cr. 4. and on evidence. 5 Lah L. J. 81, 73 I. C. 503 : 27 
Cr L J 615, 2 Pat. L. J. 67 : 3 P L. W. 404 : 18 Cr. L. J. 452 : 39 
I C 292 

when an order is made under a 133 Cr. P. C. for preventing 

obstruction to the public in the use of a way the Magistrate shall ask 
the opposite party whether he denies the existence of any publlo 
right If the latter does so the M. shall proceed under s. 137 or 138 
to inquire into the matter. 10 Lah. ISls 30 Pun). L. R. 687 : 1928 
Lah. 856 29 Cr. L J 633. 

\t .w ..J.. —J.. g J33 Cr, P. C. absolute 

. on tbe basis of local 

37li25 A.L.J. 377: 1927 
. inspection be qisde with 

' ' ' ' ■ ' and stated that they would 

tbe court bad inspected the 
327 All. 267 : 25 A. L.J.155t 

‘Ten by consent of parties be 
based upon mformatlon gathered at a local inquiry. 22 0. W. K# 
1171 . 44 C. 61. 23 C, W. N. 1051, II C. L. J. 114 Foi. 

decision on local inquiry without taking evidence is bad . 

23 C. W. N 1054 : 50 I C. 658 : 20 Cr. L. J. 322. 

—tbe fact that one of tbe parties to proceeding under s 133 
was not served V ' ' ' ' ' ' i 

Magistrate will i 
previous order. ■ 

30: 31 C W N . 

an order under s. 133 cannot stand if there is no finding that 

tbe claim by the petitioner was not made and put forward in good 
faith 21 C L. J. IIG : 16 Cr. L. J. 160. 15 C. 564. 17 C. 562. 8 C. W. 
N. 143. r C. W. N 117. 4 C W. N. 596. 25 C. 281. 11 C. 8. 8 C. W. N. 
143,16 0 W.N.90(note).10C.W.N. 845. 31 C. 979 : 9 O. W. N. 72. 

3 C. W. N. 345. 

the extent of the encroachment of the house upon the public . 

way should be ascertained and definitely specified in the order and in 
its absence tbe order cannot be supported. 21 C. L. J. 116 : 16 Gr. L. 
J. 160, 20 C. W. N. 1171 • 44C.6I. 

— -a sub.divistonai if. issuing a conditional rule and referring 
the matter under tbe last paragraph of e. 133 tl) to a Deputy M. to 
record evidence and submit a report, has jurisdiction to make the 
rule absolute upon that evidence and report. 24 Cr. L. J. 690 ; 
72 I. C. 602 ; contra such procedure is bad In law. and it cannot be 
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S. t33. (6) Pfocedore — contd. 

cured even by the consent of the parties, 47 B. 89.24 Bom. L. B. 
807 ; 23 Cr. L J. 68 I. C 619 

a Subdivisicsni O0icervrha makes a conditional rule under s. 

133 may refer the rastter to another Magistrate subordinate to him 
for disposal It n only rrhen the person against wbocn notice is 
issued appr irs and demands a jury under 6.135 that the matter should 
be disrrsf 1 of bv the Afagistrate who issues the conditional rule and 
net rv other Majristrate to whom the case might be referred 
f,r .nquL-i 6 Pat 423 . 105 I C 238 • 1927 Pat 265 : 28 Cr. L. J. 910 
—where an order is made absolute on materials which are not 
p-i>vid«>d for by the section and In a manner contrary to the 
express provision of the section no consent of the parties can possi- 
b!v cure that illegality. 68 L C. 619:24 Bom L R 807;23Cr. L, 
J f87. 1922 Bom. 384, 

fi ■ . 


remove unless all persons are alleged to bo jointly responsible for 
all the obstruotloQS. 44C. 61. 1928 Lab. 187; }06 I. C. 220 : 28 Cr. 
L J 1036 9 Or B.202. 

an order under s. 133 most be such that persons against 

whom it is directed can learn from its terms what it is that 
they are to do for tbe purpose of complying with it. II C. 
L J 114. 

^->•3 conditional order under s 133 cannot be caoeeBed on 
the mere written statement of the opposite party without 
taking evidence. 1919 Cal. 21 118 I. 0. 863 * 30 Cr. L. J. 

973, 

when the claim of right set up In answer to a conditional 

order is based on substantial grounds, the' proper course is to 
drop tbe proceedings Ths M has no jurisdiction to direct the party 
to go to the civil court within a fl;»cc>y»ed time 24 0. W. N. 247 ■ 
54 I. 0.487 

the Alagistrate cannot refer one of tbe parties to a civil 

court without issuing a coodltional order under aub-sec. 11’ 9 L L.J 
522 : 109 I. C. 354 ; 1928 Lab. 95 - Cr. L. J. 530. 


o! the claim 
to the Civil' 

L. J. 42. 3 C ■■ ■ . ' . ■. 

15 Bom. L. Iv. uum. r, it. la, i 


as to the bana-fides 
should be referred 
*• C. W. JT. 845 : 4 Cr. 

' ■ ■ . N. 1086 : 42 C. 56. 

nur. Lt. ‘1’. 23 

lies the 


C. L. J. 
red into 


oi luueuuite. 11 cr. L. J. H4,2UO. W. ii. U71; 44 G. 61. 


biguous 
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S. 133. (6) Procedure-'confd. 

‘whcre a cooditiona) order made under 8. 133 was itself 

too vague and indefinite, the High Court set aside the final order 
passed under s 13< and declined to send back the case for retrial 
on the ground that having regard to the terms of section 137 no 
useful purpose could possibly be served by sending the case back, 
for the vice really rested not in the final order but in the 
conditional order 11 C L J. 114 1 Cr. L. J 152 

— -but where the M. issued a notice to show cause why the 
platform obstructing a public thoroughfare should not be removed 
and then taking evidence ordered the removal of so much of 
the platform as might obstruct the high way, heid that the 
final order was vague and the case should be sent back for fresh 
enquiry 86 I. C 219. 23 A L J 43* 1925 All. 310: 26 Cr. L. J. 
731, (44 C 61. 11 C L. J. 114) not fol. 

^-.-where a conditional order was made under s. 133 and the 
opposite party denied the claim and was asked to adduce evidence, 
in tbe absence of an> spccibc opportunity tn adduce evidence 
under s 137 order must be set aside. 33 C. W. N. 201 : 49 C. L. 
J. 49 ; 116 I 0. 381 • 30 Cr L. 3 622 1928 Cal 879. 

where the Magistrate’s order was to remove so much of 
a platform as might obstruct tbs bigway, held, that It was 
▼ague order and the case should be sent back for fresh enquiry. 

23 A. L. J. 43 : 86 I C. 219 s 26 Cr. L. J. 731. 

extent of an eocroacbment of a bouse upon the public 

road should be ascertained sod definitely specified in the order. 
21C. L. J. 116:27 I. C 224 : 16Cr. L. J. 160. 

•»-it Is discretionary with the M. when first taking action to 
take evidence or not, but tbe conditionnl order must be made 
absolute after taking evidence in tbe matter of the complaint. 

24 C. 395 : 1 C W. N. 217. 6 C. W. N, 548. 11 B. 375. 26 W. R. 271. 

the Magistrate cannot decide whether the hona./icfe claim 

is barred by iimltation. 12 C. W. N. 267. 

tbe order must be addressed to particular person and not 

to the public 16 C. 9, 8 A. 99. 

no conditional order can be made. 9 C. 637. 

tbe magistrate should see that he does not appoint friends 

and partisans of the applicant. 12 C. L. J. 1241:16 Cr. L. J. 40; 
23 C 499. 26 C. 869. 

■ •• ' — —J.., ’SS cannot 

take ■ 

- made is 

not £ • ikes false 

atatei ■ , 

inquiry under 8. 133 should be like that in summons case. 

1927 Oudh 26 8 7 A. I. C. B. 34. 

the procedure to be followed in cases regarding public 

nuisance Is as in a summons ease and evidence must be recorded. 
An order based on oral inquiry la illegal, 7.3 I. C. 503 ; 24 Cr. L. J. 
615, 20 A. L J. 692. 1922 AIL 335. 21 C. W. N 926 : 25 C. L J. 319. 
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S. 133. (6)Procedure — contd. 


where after ft notice tinder 8. 133 to sbon' cause, the person 

puts in a statement showing why no order should be passed against 
him, the M. is to take evidence as m a summons case. The com- 
plainant’s evidence must first be taken and then that of tbe other 
patty. When neither party addnces evidence the order cannot bo 
made absolute. 47 A. 341 : 86 I. C. 969 ; 26 Cr. L. J. 905 : 1925- 
AJl. 614. 

—an order under s 133 and any order under the subsequent 
section is an order against a particular lodividuai. so as soon as 
a person against whom an order has been made under chap. X Or. 
P. C. dies the order ceases to have effect and if it is necessary to 
issue another order against his successor in interest separate 
proceedings must be taken for tbe purpose. 1938 Ail 300. 36 A L.J, 
405 ! 29 Cr L. J. 445 : 108 I. C. 565. 

dn order for payment of cost by any party to the proceed^ 

ing IS illegal. 40 C. L. J. 599. 


in enforcing an order under s J3J the proper procedure . 
to be adopted is that indicated ms 140(3). But the costs of the ' 
removal of tbe nuisance must be realised only from those parties 
to the proceeding who were served with the notice of tbe orders 
44 0. L, J. 211 : 31 0. W. K. 530 99 I. C 63 : 1927 CaL 70 . 28 Or. 

L. J. 30. 

.where so order for tbe removal of a house was made otr 
tbe ground of its encroachment on tbe public road but there was 
no findieg that the claim by the petitioners was not made and put 
forward In good faith, tbe order was liable to be sec aside 21 C. L J. 
116 ; 18 Cr. L J. 160. (15 C. 564. 17 C 562, 8 C. W. N. 143) Ref. 


the matter regarding public nuisance cannot be referred 

arbitration. 63 I. C. 335;22Cr. ly J 511 

proceeding under s 133 cannot be referred to a third class. 

Magistrate 50 C. L. J. 291 . 1929 Cr C. 600 1 1929 Cal. 813. 


S 134 (Service or notification of order) 

omission to follow tbe direction of tbe section though 


R, 3, 5 W. R. Cr. 4. 

method of service is iinmatectal. 

J. 420 s 72 J. C. 617 : 24 Cr. L. J. 457 


, tbe 
‘vent 
■ , . Punj, 

4 Lah. 224 • 5 Lafa. L. 


S. 135. (Personsto whom order Is addressed to obey 
or show cause or claim jury.) 

_pthe party cannot both show cause and at the same time 
apply for the jury. 13 C. W. 2J. 367. 

. , — -when tbo Magistrate finds that the claim of right set uo 
is based on substantial grounds, the proper course to follow ia to 
drop (he proceeding. 24 0. W. N. 247. luuuw is lo 
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S. 135. (P«p»ons to whom ordor is addpeitod to eboy op 
• how cause or claim ]upy)->con(d. 

when tbe def( sets up a claim of right which is found by 

the Magistrate to be made in good faith, the Magistrate’s juris- 
diction IS not ousted thereby. 26 C. W N. 442 F B.. 8C. W. N. 
143. contra. 1C L J. 434 • 2 Cr. L> J 349. 15 Bom. L. R. 57 : 2 Bom. 
L B 13. 

the jury cannot decide the question of public or private 

way 3 C L J 360. 10 C. W. N. 845, 31 C. 979, 4 C. W. N. 596, 3D A. 
364 

the Magistrate is bound to appoint a jury if so applied and 

cannot decide the matter on local inquiry. 2 C. L. B. 509, 20 C. \V. 
N 1171 • 44 C 61. 23 C. W N. 1054. 

the applicant is bound by the verdict of the jury. 12 

A. 267. 

— -reasonable opportunity should be given to the opposite 
party to ebow cause as contemplated by s 135 Cl. (b) and to adduce 
evidence as prescribed by s 137 (1), 20 C W. N. 1171 : 44 C. 61. 

-—when the lury fails to perform its duty through no fault 
of the person against whom conditional order has been passed that 
person should be given opportunity to show cause and adduce 
evidence. 4 Pat L. T. 15 i 1 Pat L. R. 164 : 24 Cr. L. J. 492 : 72 I. C. 
956, 4 Pat h. T. 13 : 73 1. C. 327 1 24 Or. 1. J. 583. 

—10 case of failure to obey order under s. 136. Cr. P. C, the 
procedure prescribed by s. 140 should be adopted and the costs 
realised from tbe parties who bad actual notice of the conditional 
order 31 C. W. N. 530- 44 at-J. 211: 99 I. C, 62: 1927 Cal. 
70 • 28 Cr. L, J. 30, 

5. 136. (Consequence of his failing to do so.) 

no order can be made absolute unless service Is proved. 

16 C. 9. 21 W, R. Cr. 86. 

a verbal order to remove tbe obstruction has not the 
ciTect of a final order and is not lawful and the person disobeying 
IS not guilty under s. 188 f, P. C. 16 Cr. L J. 24 

‘~^when once an order has been made absolute under this sec. 
tbe party agalast whom tbe order is made, cannot go behind it 
and cannot question the validity of the order. 13 A. 577, A. W. N. 
(1891) 169. 31 M. 280 : 18 M. L, T. 216. P. L. B. 1900 p. 24 
(20 A. 501 Dtst). 

——if the persons agalast whom the order is made does not 
appear and show cause and the order Is made absolute in a pro- 
ceeding under s. 188 he cannot go behind tbe order. 12 M. 475, 
20 A. 501. 

an order absolute cannot be questioned even In a subse- 
quent proceeding. 2 P. R. 1900 (Cr.) 

when objections are filed after the time -fixed but before 

tbe case is taken up, the Magistrate must bear tbe party. 10 
W. B. Cr. 27. 
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S. 136. (consequence of his failing to do so)— conld. 

—the order must uaeguivocally prohibit the doing of a thing ; 
if ambiguous, it should be construed favourably to the deft. 16 C. 9. 

>— a person demanding jury, on order being made absolute, 
can file suit to declare his exclnsive right to the land. 6 C, 291, 
15 C. 630 F. B., 6 B. 670, 672, 8 Bom. H. C. R. 94 

when an order absolute under 3. 136 passed ex-parte is set 

aside by the il- on the appearance of the opposite party the M. 
must proceed to record evidence as provided by s. 137. 4 Pat. L. W, 
50 : 19 Cr. L. J. 214 : 43 I. a 790 


S. 137. (Procedure when he appears to show cause). 


8. 137 IS imperative and mandatory. 21 C. W N 926 • 25 

C. L. J. 349. 99 I. C. 92 : 27 Punj. L. R. 764. 100 I C. 371 : 49 A. 475 : 
25 A. L. J. 377 : 28 Cr. L. J. 291 : 1927 AIL 350, non*observance of 
the provisions renders a trial bad in law It cannot be cured bv s 
537 Cr. P. C. 49 A. 270 ; 1927 All. 267 : 25 A. L. J. 155 : 99 I C 415 • 
28 Cr. L. J. 159. 

—both ^s, 137 and 138 are imperative in their terms. The 
Magistrate has no discretion in the matter. 13 C.W. N. 367. 

if an accused appears to show cause m pursuance of an 
order under s. 133, the Magistrate is bound to proceed under s 
137 Or. P. 0.. 1 Bom. L. R. 783. pruoseo unaer s. 


W. R. ( 
702. 31 
L. J. 37 
764 : 9£ 
no waiver 


evidence. 11 B. 376, $5 

• • >.19C W, N. 332: 42 C. 

764 : 28 Cr L. J. 60. 25 A. 
• Cr.L. J. 60: 27 Punj L. R. 

■ , .-94 : 28 Cr. L. J, 510 and 

no waiver on the part of the party can confer on the Magistrate 
authority to act in a manner not prescribed by the Lacislature 
11 Cr. L. J. 1, 4 Ind. C. 436 . 10 C. L. J. 482 21 C W N 926 25 
C.L. J. 349,20C. W. If. 1171 : 44 C.6I. w. n. aib. 

. — -aoeip.rte coBdll.ooalord.r under a. 133 cannot be made 
absolute without taking evidence of the complaint 31 G W n 
963 : 104 I. C. 635 : 28 Cr. L. J. 859 : 1928 Cal % 

• although the parties consent to abide by the result of tbo 

local inquiry by tbe Magistrate still if the Magistrate fads to 
record evidence as ,n anmmons case his order is bad because the 
consent of the parlies or waiver cannot vest him with a inrisdiolmn 
to proceed in such manner. 49 A. 270 : 99 I. C 415 • vs, p, i t 
25 A. L. J. 155 : 1927 All. 267. 21 C. W. N. 926 ^ ‘ ^ ' 

he cannot decree the case on the rpculi raf ki- i i 

inquiry. 23 C. W. N. 1054, 21 C. W. N. 926^ 25 T °fivl 

I. 0. 371 : 1927 All. 350 : 28 Cr. L. J. 291, 49 A 47?: lOO i 
25 A. L. J, 377 : 1927 AH, 350. * ' 

J- I existence of a genuine dispute as to title miltahta fnr 

decision by a civil court Is a sufficient uround Litkil »k ^ “ ‘ 

ot 137. 72 I. 0. 958 : 21 Or. U J. 191 , 1923 (Oadh.V22. 
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S Y37. (procedure when he appears to shew eawse)'-conf(f. 

where a person against whoin proceedings under $. 133 have 

been initiated sets up title to the property, the proper course for 
the court is to proceed under s. 137. 4^ A. 453 : 100 I. C. 374 : 1927 
AIL 384 28 Cr L. J 291. 

in taking evidence under s. 137 it is incumbent on the 3f. 

to determino whether the claim is bona-fiJe one and if ho finds it to 
be so. he must stop proceeding and give the party time to establish 
his right in the civil court. 4 Pat L. T 402 ; 1 Pat, L. R. 154: 74 
I C. 1047. 

the cannot make the order absolute only on the report 

of the Teahildar 20 A. L. J 657 : 1922 All. 265, 

where a claim of right raised in answer to a conditional 

order was found to be bona-fide and it was ordered that unless the 
party sought to establish his right in the civil court wtlbin a limited 
time, bis bona tides was again to be questioned by the criminal 
court, the M should not have made the order without taking evi« 
dence adduced by ope side or the other. 23 C, W. N. 774 : 53 I. C. 
160. 

in oases of public nuisance an enquiry is obligatory and the 
M cannot make bis conditional order without taking such evidence 
as the parties may adduce as in a aommons case. 9 0. L. J. 64 r 
66 I. C. 185, 18 Cr. L. J. 848 . 41 1. C. 672. i3I A. 453. 17 if..L. T. 
142) Be/. 

— ^before an order absolute can be passed under s. 140. a 
complainant, that is the party who bss set tbe Jaw in motion, has to 
produce evidence and the opposite party is not bound to produce 
evidence until this has been done. 11 A. J. 931, 22 I. C. 167, 15 
Cr. L. J 23. 6 A. L. J. 685. 

It is not merely necessary to bear the evidence for the 

defence but tbe evidence upon which order is to be made must also 
be recorded, 147 P. L. R. l901, 21 C. 396, 21 C. W. N. 936 : 25 C. L. 
J 349 

failure to produce evidence on the part of the accused 

does not justify the final order under s. 137 until tbe Magistrato 
has satisfied himself from evidence recorded that there is an unlaw* 
ful obstruction. 2 Bom. L. R. 818, IS Bom. L. R 57, 3 Bom. Cr. C. 
13. 

-.t-s.,-.* — party does not absolve the 

' . ccordaiice with s. 137 on evidence 

■Jr. L. J. 327 : 2 P. L. T. 6. 21 C. 

, s . ' 

where a S. D. O. fixed five minutes for the cross-examination 

of tbe witness and without cooungto any clear finding as to the 
bona /ides of tbe claim set up by the party, passed order under 1 . 137 
the order was bad. 34 C. L. J. 172 : 22 Cr. L. J- 418 : 62 I. C. 412 : 73 
I. C. 503 :24 Cr. L.J. 615. 

•^—tbe Alagistrate must compel -the attendance of witness; 
othernise tbe final order will be bad. 6 C. W. R. 548. 
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S. T37. (procedure when he appears to show cause)— con/rf. 

— 8 . 137 is imperative and mandatory and the M. should 
record evidence. 20 C. W. N. 204 (note) ; he cannot make order 
absolute on bis own opinion formed by inspection. 1? M. L. T. 142 : 
27 Ind. C. 767 . 16 Cr. L. J. 207. 

—in the absence of any specific opportunity to adduce oridence 
under s. 137 the order must be set aside. J3 C. W. N. 201 ; 49 C. 
L. J. 49 • 116 I, C. 384 : 30 Cr. L. J. 622. 

the Magistrate is not necessarily the Magistrate u-ho made 

the conditional order but other competent M. to whom the case may 
be sent under s. 133 , 23 0. 278, 9 W. 201 , 

—the jury have only to try the question whether the Magis* 
tarate’s conditional order is reasonable and proper. 31 C. 979 : 9 C. 
W.N.72. 

—whether hay'ricks are nuisances must be determined by 
eridcDce and not by local inspection. 17 M. L.T. 142 . 27 1. C. 767, 
11 B.375. 32 A 453. 

Magistrate has jurisdiction under s. 137. Cr, P. C. to pas^ 
so order for the removal of certain nuisance jrom tank either by 
re*escavating op clearing it or by filling it up. 27 0. W, N. 459. 10 
W. H. Cp. 27. 25 C. 425. Foi. 

—such an order cannot be questioned by the successor la ofSoe 
of a Magistrate. 27 C W. N. 459 


—it IS necessary to t-'" 
see that the interference 
considerable section of ti 
equitable principle not b( 

117P.L.R. 1911.34C. 73: 

proceedings under s 137 cannot be dropped without taking 

evidence on the ground of res judicata, on opposite party taking the 
objection in showing cause that the identical way had previously 
been the BUbject-inatter of inquiry under 8. 133, by a court of compe- 
tent juiisdlction. 19 C, W. N 332. 28 Ind C. 799 ; 42 C 702 ' 16 
Cr. L. J. 415, 60 I. C. 431 : 22 Cr. L. J. 239. 

where the conditional order made under e. 133 was itself too 

vague and indefinite, the H.O. set aside the final order under a. 137 and 
5 ..« a —4 . c - Q 0 ground that under 

the reasonableness or propriety 
t competent to go behind it, 11 
J. 213. 

-s of prostitutes by the roadside. 
^ . , , , . adfl m them, cannot affect the 

physical comforts ox the passer by. 5 0 W, 17. 566. 

- — where after a preliminary Inquiry the M. drops the pro* 
ceeMngs the S, J. cnnnol order a further inquiry. 24 C. 395:1 


W Is no evidence to warrant the finding offset 

W. n 24^' interfere. 7 B. L. R, 516, 12 
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S. 138. (Procedure where he claims Jury). 

both 8S. 137 and 138 are imperative in their terms. The 

m&gistrate has do discretion in the matter. 13 C W. K. 367. 

the reference to the jury is optloaal with the party but 

when once made its verdict is final. 14C. 60, 

prl r to appoiDtiDg a jury the M. should bimsslf deter. 

mine the question of public nature of the pathway 3 C. L J. 
360, 2 Pat L J 67. 18 Cr. L J. 452 

■ the constitution of the jury cannot be changed. 10 C. L. 
J 193. 6 C L. R. 397 : 5 C 875 ' 

the M. must see that he does not appoint friends or 

partisans of the applicant. 37 A 26.26 I. C. 632: 16 Cr. L. J. 40, 
<23 C. 499 26 C 869, 1897 P. R 4) Ref. 

under cl (1) (a) the M. Is to nominate the foreman and 

one half of the remaining members of the jury and in doing so be 
must exercise his discretion and shall not merely accept the nomi- 
nation of the complainant. 1929 Bom. 79 : 30 Cr. L. J. 785 : 31 Bom. 
L. R 79 117 I C 333. 

—It IS not open to the M. to leave the decision of the 
tiuestion of bona’/tde claim to the jury appointed under this sec. 
2 Pat. L J. 67 ! 3 Pat L. W. 404 • 18 Cr. L. J. 452. 

a jury cannot decide on local inspection without taking 
evidence. 26 C 869, 6 C. W. N 886. 

——the .Magistrate must exercise bis independent discretion 
and will sot merely appoint the nominees of the party interested 
in upholding the Uagiitrate’s order. 21 W. B. Cr. 43, 16 W. B. 
Cr 23. 23 C, 499, 26 C. 869. 

—the jury has onl; gis* 

trate's conditional order 9 C. 

W. B. 72, 26 C. 869, 4 C 

the jury shouk N. 

(1901) 30. 

.ail the jurors must jointly act. 11 Cr. L. J. 402: 6 
Ind. C. 777. 

a foreman cannot appoint another juror in the absence 

of one who has fallen 111. IOC. L. R. 193. 

the foreman cannot extend the time but the M. can. 23 

A. 159: A. W. N. U90li 30. 

the decision of a jury appointed under s. 138 is not a 
proceeding in a Criminal Court which D. Af. can call for and 
examine and refer to the B- C. under s. 435 Cr. P. C. Bat. 
Un. Cr. 0. 336 : Or. Rul, 25 of 1887. 

the word “forthwith’* in e. 133 must be interpreted in a 
reasonable way. It merely means that tbe M. shall appoint a 
jury as soon as he reasonably can. 4 L. 224 : 5 L. X.. J. 430 : 
24Cr. L. J. 457:72 I. C. 617. 

wbsre it did not appear frbm tbe record that the party 

was ever told that bis objection was overruled and that ' 
was to appoint some of the members of tbe jury and tbe 



192 


CRIMINAL PBOCEDaBB CODE.’ 


S, 138. (procedure where he claims Jury) — contd. 
merely ordered “cause ehowo, no jury nomiaated, the rule made 
absolute," held that the procedure was irregular and that the 
order must be set aside and re-tnal orderea. 62 I. C. 817 : 22 
Cr. L. J. 577. 

S. 139. (Procedure where jury finds Magistrate's order 
reasonable | 

the Magistrate is bound to be guided by the decision of 

Ihe jury, 12 W. R. Cr. 3S, 22 W ft. Cr. 86, he cannot accept 
the verdict partly. 85 I. C. 357 : 26 Cr. L. J. 517 . 192o Cal. 
399 : 40 0. L. J. S97. 

■ ■ 'ccept the modification of the 

12 W. ft Cr.28. 

. by the sec. is a majority 

, . mong the jurors appointed. 

13 C. 275. 

a report of the jurors under s. 133 la defective when any 

four out of five were present at the time of investigation and 
such report being illegal the M. should appoint fresh jury. 31 C. 
L. J. 371 • 51 1. 0. 240 : 21 Cr. L J. 448. 

•^tbe juryman should not blindly follow the opinion of hia 
fellows. 25 W, B Cr. 4. 

— jury is only to consider whether the order made by 
the M. IS reasonable and proper sod cannot determine the righta 
of the parties. 5 0.»75:6 C. L. ft. 379. 31 C. 979 : 9 C. W. if. 
72. 3 0. W. N. 345, 21 W. K.Cr. 10. 60. 64, 10 C. W. N. 8l5. 
26 C. 169 s 30 A. 164. 4 C. W. N. 596 

where the majority of the jury were against the order. 

the order of the M. making the conditional order absolute upon 
the report of the jury was neither reasonable nor legal. 5 C. 
•W. N. 566. 

when there is a denial of the public right the Magistrate 

should inquito into the matter and come to a conclusion under s. 
i39 (a) and on Us result would depend the question whether he 
should stay proceedings or should proceed unaer s. 137 or 138. 30 
C. W. N. 648 s 96 I. C. 126 t 27 Cr. L. J. 878. 

it is not competent to the Magistrate to leave to tho jury 

the decision of the question whether a path.way is public or not 
and whether the claim is hona ftde or not. II) C. W. N. 845 • 4 Cr. 
L. J. 42. 2 Pat. L. J. 67 ; 3 Fat. L. B. 404 : 18 Cc. L. J. 452, 3 C. L. J. 
3b0, Contro. 30A.364, 

—a Magistrate acting under this section cannot rely on a 
conviction of the person under s 2S3 I. P, C. in respect of the same 
matter. 3 C. L. J. 360 : 3 Cr. L. J. 331. 

a Magistrate cannot dbect what is to be done In case of 

future obstruction. 21 W. ft. Cr. 10 

•—a Magistrate cannot pass order relying on the Police 
report. 3C. W. N.345. 

a person applying for a jury is bound by their verdict.' 1900 

A. W.N. 180. 30 A. 364. - • 
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i. 139. (Procedure where Jury finds Magistrate’s order 
reasonable) — contd. 

a M. cannot split up tbo verdict at the Jury so as to give 

um jurisdiction to deal with the matter. 40 C, L. J. 597 : 85 1. C. 
157 2C Cr. L J 517 . 1925 Cal 399. 

part acceptance of jury’s verdict is not justified. 85 I. C. 357 ; 

;6Cr. L J 517 1935 CaL 399 . 40C.L. J. 597. 

an order of the M. rescinding a former order made by him 

loder 8 139 la not ultra vires and is perfectly valid. 18 Cr. L. J. 
105. 38 I C. 417. 

the report of the jury under this sec. containing some 

lirection to be carried out by the parties, which has been adopted 
)y the M. can only be enforced in the manner provided in s 140 
[Z) Such report cannot by itself constitue a contract between 
:he parties so as to give rise to natural rights and obligations. 
18 Cr. L. J. 305 : 38 1 C. 417. 

' ‘ ' ■ refused to 

' • mg under 

• . 14 A. 575 : 

S. 139 A. (Psoeeduee where existence of public right ia 
denied 


Sy the introduction o/ this new see. provision has been madefor 
the stay of the proceeding, under certain circumstances, until the 
decision of the civil court. 

—after notice is issued under s 133. it is the duty of the 


this sec contemplates an inquiry by the M. himself. He 

cannot delegate his power to make an inquiry as to the existence 
of a public way to a Subordinate M. If he does so the procedure is 
not merely irregular but illegal. 34 C. W. N. 228 

the M. has the absolute discretion to decide whether 

materials are sufficient for not deciding questions in criminal Court. 
27 A. L. J. 385 : 116 I. C. 786 : 30 Cr. L. J. 670 ; 1929 All 220. 

but where a notice under s. 133 was issued and the opposite 

party filed a written statement admitting that the river in question 
was a public one but he did not obstruct and the Magistrate, 
thereupon, did not put the necessary questions under s. 139 A. held 
that 8. 139 A did not apply and at any rate the omission of the M. 
to comply with the same was mere irregularity which was curable 
by s. 537 Cr. P. C. 33 C. W. N. 748 : 1929 Cab 507. 

— — the above provision of this section is Imperative, so if the 
M. does not comply with that order under s. 133 should be set aside. 
23 A. L. J. 187 : 1925 All. 311 : 86 1. & 809 : 26 Cr. L. J. 873. 33 C. 
W. N. 209 : 49 C L. J. 49 : 30 Cr. L. J. 622 : 116 I. C. 331. 

13 
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S, 139 A. Procedure where existence of public right is 
denied. — contd. 

s. 139 A. is imperatlTC. It does not authorise a W. to loot 

into the question of title and decide for himself whether the 
accused’s case is or is aot true. All that he is to see is whether 
there le any reliable evideoce in eupport ofsuehdeaial; if there is some 
reliable endeuce m support of the deni.<l, the proceedings have to be 
stayed. 93 I. C. 697 ; 24 A. I,. J. 361 : 27 C. L J. 473. 1926 All. 390. 

——the M. must fix the period of stay and must have the 
power to dismiss the application if the matter IS oot decided by the 
ciTil court. 1929 All. 709: 1939 Cr. C. 293 


Uai 144 ; 1930 Or. 0. 144. 

—when the M. stays proceedings under this section they 
cemaio stayed until decision by a competent Ciril Court and there 
i. J- .u!. » ...so I ». , which party 


parties to bare their rights decided in cinl court. 


25 Of. L. J. lOSO ; 1925 Cal ! 
85 30 Cr. L. J. 360. 


Lab. 227. 
bite dram the 
and in dispute 
and leave the 
81 I. 0. 904 t 


i. 42C. 158. 114 I. C. 782. 1929 Oudh 


where the party obstructing the right of way produces 

reliable evidence in support of bis denial ei the existence of right 
of way by producing the revenue records the if. is bound to t.tay 
proceedings under this section. 100 I. C, 119 . 28 Cr L J 247 • 
1927 Lah. 745. ’ 


-the section requires firstly, that the party shall appear 
before the M. and deny the existence of public right lo question, 
secondly, that he shall produce some reliable evidence and thirdly, 
■ ’ evidence supporting the denial. 

■ ' satisfied Magistrate's jurisdiction 

■ • ‘quires evidence and not proof of 

Magistrate cannot weigh the 
evidence to deleraioe on which aide the balance leans it is sufficient 
if the evidence is not false. 91LC. 41;4 Pat. 783 - 1926 Pal 170- 

27 Cr. L. J. 9, 29 Cr. L. J. 254 ; 1928 Lah. C64 : 107 I, C. 485. 

reliable evidence is evidence of reliable persons 107 I C 

485 : 29 Or. L.J. 254 ; 1928 Lab. 664 . v persons, lur i. o. 

. t. -‘“v.” obstruction is admitted or proved 

■ • ’ ■, . . termine whether the claim 

• • -V. K. 886. 

. ■ ' _ ' ■ ^0 bonafides of the denial; 

' ' . , ’ ' lu support of It is reliable 

■ • I. C. 78b : 30 Cr. L. J. 670. 
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S. 139 A. Procedure where existence of public rfght is 
<Jenied.— confd 

where an order is made for the remoral of obstruction from 

partsculdr settlement dag and no objection is raised, the order is not 
void as being vague or being incapable of being carried out, 33 C. W . 
N. 748 : 1929 Cal. 507. 

S 140 (Procedure on order being made absolute). 

in enforcing an order under s. 1J3 Cr P. C. the proper proce- 
dure to be adopted is that indicated In s 14D (3). But tho costs of the 
removal of the nuisance must be realised only by the proceeding 
against those parties to the prooeedlng who were served with 
the notice of the order 44 C L J 211. 

the objector to tne verdict of a jury must give the 

Magistrate p-'xma facie grounds for bis objection. 23 W. R. Cr. IS. 

final order should be passed by the Magistrate who made 

the order absolute. 9 M 20, 25 C- 278, 2 Weir 61. 

the accused la liable for any disobedience to the lawful 

order irrespective of any relation to the property. 12 M. 475. 

——a Magistrate is not warranted In convicting a person for 
diaobedieoce of an order to abate local nuisances when appeal 
IS pending 2 B H. C. R Cr. 584 

under ' • t 

for ms 


—whenever tbe time Sted by an order under s. 133 has been 
allowed by tbe person against whom tbe order was made to pass 
by without compliance or protest be may be proceeded against 
at once under s. 18S I. P. 0. without further notice under this 
section 12 M. 475. 13 A. 577. 31 M. 280. 

although burning ghat or cremation ground may not in 

itself be a nuisance withm the meaning of Cl. 2. s. 133 still a M. 
will have jurisdiction under this CL, If It is shown that such a 
ghat or ground is in such an offensive state or that tbe cremation is 
carried on upon It in such ao offensive manner as to be a source 
of injury, danger or annoyance to persons living in the vicinity. 25 
C. 425 ! 2 C. W. N. 113, 19 M. 464. 19 W. B. 309, 12 C. W. N. 70. 

a M has jurisdiction to pass an order for the removal 

of certain nuisance from tank, either by re-excavating or clearing 
it or by filling it up 27 C. W. N. 459: 72 I. C. 77: ii Cr. L. J. 
317. 1923 Cal. 589, 10 W. R. Cr, 27.25C. 425 /of. 

such an order cannot be questioned by tbe successor in office 
of the M. 27 C. \V. N. 459: 72 I. a 77: 24 Cr. L. J. 317; 1923 CaL 589. 

S. 141. (Procedure on laflure to appoint Jury or omission 
to return verdict). 

—-when jury failed to return their verdict and the Magistrate 
■made the order absolute without appointing a fresh jury : 
asked by the party, the M. did not exercise a proper '■ 

.12 O. W. N. 1047. 
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S. 141. (procedure on failure fo appoint Jury or omission to> 

return verdict) ~contd. 

where the jury which was duly constituted in connection 

with the removal of a public nuisauce failed to return a verdict 
within the time allowed and the Magistrate inspected the locality 
and passed order, the order was perfectly legal. 1926 All 658: 96 
I. C. 655; 24 A. L J. 165: 27 Or. L. J. 981. Where the jury fails to 
return a verdict within the time allowed in accordance with law 
the Magistrate may pass such orders as he tbinlcs fit. Some case. 

when the jury return tho paper without any verdict, the 

M. may make the order absolute, but before doing so he should 
give notice to the party to show cause and an opportunity to 
produce evidence. 4 Pat L. T. 15: 1 Pat. L. R. 164 Cr. : 72 I. C. 
956: 24 Cr L. J. 492. 4 Pat. L. T. 13. 1 Pat. L, R. 22: 73 
I. C. 327; 24 Cr. L. J. 583. 

if upon the failure of the ]ury to return the verdict, the- 

petitioner did not take any step to move the M. to take evidence- 
on tbeir behalf the M. was justified m making the order absolute. 
13 0. W. N 367. 

——when the majority of the jurors perversely refuse to act, the 
M. can discharge them and appoint a new jury. 44 A 575. 

S. 142, (injunction pending inquiry). 

—an injunction under this sec can be issued only when there- 
is imminent danger or fear of injury of a serious kind to the public 
21 W. R. 86. 

—no injunction can bo issued under this sec. when the danger 
has passed away 1 W. R. 8. 

S. 143. (M. may prohibit repetition or continuance of 
public nuisance). 

the section contemplates on order addressed to a particular- 

person. 8 A 99. 2 W. R 32. 

—dropping proceeding under s. 133 and passing order under 
this sec. without drawing up a fresh proceeding are bad, 20 C W. ‘ 
N. 183 (note). 

this sec. enables the M. to prevent the continuing of public 

nuisance. 19 M. 4C4. 

S.144. (Power to issue order absolute at once in urgent: 
cases of nuisance or apprehended danger). 

Sub'headings of notes. 


( 1 ) Applicability of the section. 

(2) Jurisdiction. 

(3) Rescission or alteration of o 

(4) Procedure. 

(5) Evidence. 

(6) When cjpartc orders under s. 144 can be r 

(7) Duration and extension of period. 

(8) Disobedience to an order under s. 144. effect a 

(9) Appeal and Revision. 


order under, Sub«see, (4), 


nade. 
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S. 144. (1) Applicability of the section, 

this sec relates to the pasaiog of provisional order to tide 

over temporary emergencies and ID cases where immediate preven- 
tion or speedy remedy is desirable 25 M. L. J 370 : 14 Cr. L. J. 
5S9 7C. W. N. 143. 11 C. W.N. 79. 25 C. 852, 5 C, 7, 1 Pat. 

L. R. 223. 

this sec. relates to the provisional order to tide over tem- 
porary emergencies and in cases where “immediate prevention or 
speedy remedy IS desirable.” The H. C. is empowered to prevent 
the evasion of law by a M. who under the shelter of this sec. 
assumes the jurisdiction to prohibit persons by permanent Injunction 
from taking possession throughout an indefinite period by arbitrary 
and successive renewals of orders. 25 51. L. J, 370 : 14 Cr. L. J. 
589 , 21 I C. 381. 2 G W. N. 143. 11 C W. N 79. 5 0, 7. 25 C. 852, 
27 M. L J. 628, 13 C W N. 195. 69 I C. 369. 29 C. W.N. 411, 1919 

M. W. N. 872. 2 C. W N. 422. II C. W N. 223. 

when the necessary conditions are present an order under 

this sec cannot be impugned as without jurisdiction merely be- 
cause it was arbitrary. 1929 Pat. 714 : 1929 Cr. C. 586. 

—an order under this sec which is in the nature of tempo- 
rary injunction intended for emergencies, cannot be utilised in 
subsequent proceedings between the parties as substantive evidence 
of possession. 81 led C. 335 : 5 P. L. T. 656 : 1925 Pat. 29. 

144 IS not intended to restrict the liberty of an indivi- 
r * i ... breech of the peace. In cases 

I . '* nmediate step under this see. 

1 . . I,. J. 1178 , 85 I. C. 656 : 26 Cr. L. 

6. 144 is not intended to restrict the liberty of an individual 

if there is no apprehension of a breach of the peace on account of 
any act to be done by him. 1924 P. B.C. C. 263 : 82 I, C. 42 : 25 Cr. 
L. J. 1178. 

when the breach of the peace is anticipated action should 

be taken under this sec. against the potential law-breakers and 
not against the peaceful citizens who are likely to be molested by 
the former 100 I. C. 825 : 1927 Lab. 430 : 28 Cr. L. J. 345. 

an order under this section has not the effect of disturbing 

either title or possession though it may prevent and docs prevent 
the exercise of the rights which a person in possession would other- 
wise be entitled to exercise during the continuance of the order, 
64 I 0. 572 (o). 

if the party applying bad a proper remedy in .the Civil 

Court, Criminal Courts shonld not assume jurisdiction. 85 1. C. 
656 : 26 Cr. L. J. 560, 50 A. 414 : 105 I. C, 815 : 1923 All. 14 ; 28 Cr. 
C. L. J. 991. 

when the nuisance complained of has existed for a great 

length of time practically without any complaint, it cannot be 
treated as an urgent case of nuiaanee or apprehended danger with 
in 8. 141. The see. applies to a temporary remedy to mend a 
emergency. 22 Cr. L. J. 521 : 62 I- C. 409. 
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S. 144. f1) Applicability of the section— confd. 

in case of dispute betvreeu two sets of Mohamadans as to 

the use of mosque, order under this sectioo may be passed. 2i if. 
262 : 2 Weir 611 

order may be passed rcstraialog a certain body of people 

from exercising the rights of Melvaramdar. in relation to certain 
lands. 1914 if. W. N. 169 s 15 C L.J. 145. 

this section applies to all temporary orders in urgent 

1913 M W N. 1003: 14 

I 223 

mt cannot be made under 
918. 16 C. 80. 8 C L R. 231. 
•ry measure at hia disposal 
to uphold the decisions of the Civil Courts declaring civil rights 
and resort to a. 144 Cr P.C. only when there is no time or opportunity 
for any other course 192? Mad. 368 : 100 I. C 709 : 28 Cr. L J. 325 r 
25 L. W. 375 : S2 M. L J. 298 

—orders under this sec. cannot be used to deprive the citi- 
zens of lawful rights declared by competent courts Where the 
Hindus obtained a decree from the Civil Courts establishing their 
tights to take procession with music by the aide of mosques, order for- 
bidding the Hindus to conduct a procession is illegal 1927 ifad. 

611 : 28 Cr. L J 509 I lOU C 893 1 52 Sfad 651. 

the section does not apply to disputes relating to collection 

of market dues, 23 W. B. Cr. 57. or to private dispute between 
two persons relating to a path, 19 W. R. Cr. 8. or for regulating 
boat traffic at a landing 25 C 852 or to prevent pecuniary loss, 
13 0. W. 188, or to rebuild a house in rums or decay 17 A 
485 r. B. or to interfere with the execution of the decree 17 A 
485 F. B. or to fortid^ng raiyats from cutting the crops they 
have sown. 8 0 W. N. 373. or to forbidding music when any 
procession Is passing a certain place of worahio 2 Af 140 fi M 

203. or to dispute relating to land 1 Pat, L R 223 » 

_an order directing a party to ooen a channel m hU own 
land 18 not an order under .s. 144 (2). Where a dupute can be settled 
by the Civil Court and there is no apprehension of breach of the 
peace the M. cannot interfere under a. 144 <2i isn, r t eat. 
23 I. 0. 499 4 M. 121 Fcl. (13 I. C. 1000: 39 o! SrafD.M ' 

.C >"i ^ used (o caaea of urgency and should 

not be Bllowod to talcs the plao. of any other-ptortaioi ofthS S 
appropriately he applied. 38 0. 876; ID Or. 


la 


decree. 6 C. W. K. 466. 17 A. 485 F. B A C W w ^ 1°' 


civil court 
30 
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5. 144. iD Applicability of the section — coniJ, 

order prohibiting burials la certain places can be made 

under s 144. 2 Weir C4 

where the defendant is in actual possession of the land 

about which the dispute has arisen, the M. has a discretion to 
proceed under s. 107 or ss. 144 and 145, 26 M 471 : 2 Weir 56, 
10 C W .V 288. 32 C. 966, 17 C. W. K. 205: 17 C. L. J. 397, 
1 S L. R 5U. 2 S. L R 18. 

order cannot be mado directing the removal of an embank- 
ment on tbe apprehension of the adjacent lands being flooded 5 
H. C R Ap. 19-2 Weir 66. 

■ an order directing a person to open a channel in his own 
land IS not an order under a. 144. 15 Cr L. J. 291: 33 Ind, C. 499. 

a Magistrate is not empowered to stop prayer in a mosque 

to avoid the breach of the peace Uoless the mutwalli was displaced 
from his position as such no one bad any right to ioteriers with 
tbo management of mosque 26 C W. N. 904. 

the object of the order cannot be to prevent pecuniary loss 

to tbe party. 11 Cr. L. J. II 13 0. W. N. 188: 5 M. L. T. 92 
— ^undue Importance should pot be attached to a temporary 
injunction under s. 144 and in case of noting this should not be 
treated as substantive evidence of possession. 5 Fat. L. T. 656: 
81 I. C 535; 25 Cr. L. J. 919 

Fop the application of as. 107, 144 and 146 see notes 
under s. US, 

(2) Jupladictlen. 

——before a M. can take action under a. 144 he must he of 
. J’’ or ej>eedy remedy is necessary 

I that it is so, he must state the 

*35 : 9 C. W. N. 864 : I C. L. J. 
A • 14 C, W. N. 234 : 11 Cr. L. J. 

49, C'onfro, 3uM. hso. 

If a Magistrate apprehends breach of the peace, he can 

restrain temporarily tbe exercise by any private persons of their 
lawful rights 5. C. W. N. 329 ; 10 B. L R. 443. 

the Magistrate is not competent to pass an order under 

this section which is not limited in time. 7 C. W. N. 140,25 M. 
L. J. 370: 14 Cr. L. J. 589, 31 O. 897; 6 a L. J. 186: 11 C. 
W. N. 942 Diss. 8 C 580: 1914 M. W. N. 169. 16 0. W.R. 154 
(note). 29 C. W. N 4U. 

—the M. has no jurisdiction if tbe facts set out by him show 
that there was really no urgent necessity for action being taken. 
23 C. W. K. 145, 33 C. 876. 

—where an order does not set forth tbe material facta of the 
ease as required by law, and no urgency is indicated, it is without 
jurisdiction : renewal of previous order is In effect an extension 
hence one passed without jarisdietion. 1913 M. W. R. 1003 : 

Cr. L. J. 653 ; 27 M. L. J. 628, 33 a 876. 
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order cannot be renewed (7 C. W. N. 140) even by adding 

parties, 29 C. W. N. 411. 

successive extensions of an order under s. 144 Or. P. C. are 

invalid but they can be supported as fresh orders. Such successive 
orders may amount to an abuse of the process of the court 
specially when the Civil Court has passed an order of temporary 
injunction against one party. 1922 M. W. N 612 : 16 L W. 452, 
(27 M. L. J. 628. 22 M. L. J. 251 : 20 C. W. N. 758) Ref. 

'time cannot be extended by passing successive orders. 
13 C W. N. 195, 11 C. W. N. 79. 5 M. L. T. 96. 25 M. L. J. 370 : 
21 I. C. 381. 69 I. 0. 369 1923 M. 15. 27 M L. J. 628 20 C. W. N. 758, 
29 C W. N. 411. 

where proceedings are initiated under s. 144 with regard 

to land the possession of which is honestly disputed the Magistrate 
would be acting ' properly In converting the proceedings into those 

’ Oder that section 3 Pat. L. T. 

• L J 200 : 1929 Pat. 46 : 30 Or. 


proceeding under s. 145 is to be 

drawn, the M. cannot proceed under this section. 19 Cr. L. J. 869 

insplte of the Police report the M, should exercise 'his 

own judgment as to the likelihood of the breach of the neaoe. 
33 0. 33, 11 0. W. N. 835. 

—jurisdiction under s 144 primarily depends on the urgency 
of the case and the statement of the M. that he considered the 
danger to be imminent is not sufficient to give him jurisdiction 
if the facts set out by him show that really there was no ureent 
nee. ' ■ ■ " C. W. N.145 28 C. L. J. 483 

to restrain from management 
era nother person is partly legal 

“■i . ■ 92.15 Cr.L. J. 145; 82 lla. 

0. . ■ .27 Dist. I 

every person is ordinarily entitled to exercise all 'rights 

of ownership on his own property and the holding of a hat on 
Ms^property is not itself a wrongful act. 26 C. W. N.*663 : 35 C 

a magistrate cannot issue an injunction preventine nersona 

from holding as hat on different days on his own land li miles 
from the old hat 19 C. W. N. 248. 31 C. 990. 11 OWN ’ 22 % ? W 
R. 22. 14 W. R. 46. F. B,. 18 W. R. 47, 22 W. R. 24. 4 C. 'l R 410 ‘ 


f a 


from 
R.: 

——but he can pass ^ 
rival hat on the same days. 55 . 

590 ! 47 C. L. J. 452 : 1928 Cal. e ' 

434 F. 8.. 230. W.N.141J 23Cr. L.«, xio 1 u »/ J R I -p vrs ! 
a c. w.'k w’ 8?a w. N.’MsfS'lD.'r; ^.'ortho 

«nly course, the Magistrate may proceed under s. 144 also. 55 0. 
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S, 144. (2) Jurisdiction— ranfd. 

1077 : 32 C W. N 613 47 C U J.452: 1928 Cal. 446 ; 29 Cr. L. J. 

423 108 1 C. 590 

an order can only be Issued to the public generally when 

frequenting or nstiing a particular place An order directing the 
public Id general to abstain from attending a hat is bad since it 
IS not until tbe public attends the hat that the order can be bin* 
diDK on them 29 C W. K. 411 • 56 I. C 810 ; 1925 Cal. 625 ; 26 Cr. 
L J 874. 

where an order of a D. if. under s. 144 is directed against 

all and sundry persons generallji and does not specify tbe time 
durinK which it purports to be in force the order is uKra tires. 
1919 M. W N. 872 20 Cr L. J. 755 : 53 J. C. 483. 

a general order issued by a Dt. Jf to the effect that no 

person should sacrifice or caused to bo sacrificed any cow or 
bullock within a certain specified boundary and period is a legal 
order 16 Cr L J. 190 10 O C. 70. 27 1. C. 670. 

——order under a 144 asking the public not to remove dogs 
in carts was held to be without jurisdiction In as much as it was 
directed neither to a particular individual nor to tbe publio genera' 
Ily when frequenting or visiting a particular place. 16 Bom L. 
R 684 : 16 Cr. L. J. 93 27 I. C. 146. 

—once tbe U. passes his final order bo cannot make any 
order with respect to the sale of property kept in custody. 57 
I. C. 817 . 21 Cr. L. J. 657. 

—an order restraining a person from doing an illegal act 
which may lead to a breach of tbe peace Is a genera) direction 
and without jurisdiction 10 C. W. K. 176 (note). 16 Bom. L. B. 
. n <1. n 010 K..* •) "Aonral order prohibiting cow-killing 
670:18 0. C. 70. 

>f crops between Zaminder and 
32 C. 154. 

a magistrate can stop a procession under this sec when 

tbe force at his disposal is sulficient. 15 Cr. L. J. 30 : 22 Ind. C. 174. 

but the mere fact that procession is a luxury, is not a 

sufficient ground for passing an order under s. 144. 15 Cr. L. J. 30 : 
22 I. C. 174. 

where the Hindus obtained a decree from the Civii Courts 

establishing their right to take procession with music outside the 
mosques subject to certain condition as to time and on the applica- 
tion to the Magistrate by the Hindus for permission to take pro- 
cession as per tbe decree the ftfagtstrate declined to give that 
permission and an order was passed under a. 144 Cr. P. C. forbidding 
tbe Hindus to conduct a procession, on tbe ground that there 
was likelihood of rioting and bloodshed, held tbst tbe order was 
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S. 144. (2) Jurisdiction — eontd 

ao order directing the police to see that a person may be 

allowed to go to a land, cut the crop without hearing another 
person who claimed the land and crop aa beirg in his possession, 
is ultra Vires 2 Pat. L. T. 455 : 61 I. C. 7W : 22 Or. L. J. 442, (5 C. 
W. N. 391, 3 C. W. N. 627. 6 0. L. J. 127. 9 C. W. U. 125) Re/. 

an order for remoTal of the disputed article into the custody 

of the court and there to remain for two months, is without juris- 
diction. 12 G. W. N. 1 <j44. 

where a bund was erected m the bed of a river and the 

Magistrate afterwards issued a notice under s. 144 restraining the 
second parly from obstructing the flow of water into a canal It 
amounted to an order to remove the bund and hence was without 
jurisdiction. 1929 Pat. 523 : W29 Cr. C, 283. 

——no order can be passed by the Cr. C as to the question of 
right to bring an tdol from one place to another. 8 C \V. N. 376. 

a magistrate cannot try an accused person for disobedience 

of an order passed by himself. 24 M 262 ; 2 Weir 611, lOB.H, C. 
424, 1914 M. W. N. 169 ; 22 Ind. C. 721 l.S Cr. L. J. 145. 

—■a magistrate is not empowered to stop prayers In a mosque 
to avoid breach of the peace. 26 C. W. N. 904. 



«5 possession an order 
• 29 Pat. 415: 1929 Ct. C. 

idental observation as to 
ig an order under this 
. irce of an order under s. 
Cr.L.J. 1229: 1925 Pat. 


(3) Rescislen or alteration of order under sub-sec (4). 
—an application for rescinding or modifying exparte orders 
should be disposed of as quickly as possible but it Is not illegal 
to put off an inquiry for a reasonable time withm two months. 11 
O. W. N. 79. ^ 

J jjj made by 

o such M. at all to direct 
2 Fat. L. T. 651 ; 64 I. 0. 
Of. C. 385 : 1929 Cal, 751. 

——although under the rerisioaal power a District M. Is en- 
titled to set aside the order of a subdivisional M. made under s. 
144 the former cannot direct the latter to draw up proceeding under 
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S 144. (3) Reselalon or alteration of order under 
aub'See. '4) — eontd. 

8 145. the proper course being to make a reference to the High 
Court 33CW. N 723 1929 Cal. 751 : 1929 Cr. C. 385 

the power of a M. to rescind an order under sub-sec (4) need 

not be confined to cases where there has been a change of circums- 
tances since the original order was made. If the M. has power to 
rescind an order previously made by himself or his predecessor or 
subordinate under the section because the circumstances no longer 
require it to remain in force, he should equally have power to 
rescind it if be is satisfied that tl never ought io have been made, 

3 Pat L T. 573 ; 1 Pat. L R. 2 : 1922 Pat. 241 ; 68 I. C. 149 23 Cr. 
L. J. 549 F. B . 2 P. L. T. 650 oterruted 

sub-sec. (4) contemplates only a change of the notices of 

■ > > ’ - , against whom order 

of the Deputy M. by 
. rty other than against 

*' ute 3 Pat. L. J. 287 s 

49 I C 76. 

—■where the Dt Magistrate on the application of the opposite 
party set aside the order of the Sub-divisional Magistrate made 
under s. 144 the order of the Magistrate was one rescinding the 
order of the Sub'divisional M. under s. 144 (4). 29 Cr. L. J. 478 : 
109 I. C 126. 

(4) Procedure. 

—before making an order the M. should hold an inquiry and 
determine which party has the legal right. Rat. Tin. Or. 967. 

when the Police report shows no likelihood of breach of the 

peace it should not be the basis of proceedings under s. 144 or 145. 

11 C. W. N. 835. 

an order once quashed cannot be revived without fresh 
proceedings. 8 C. 580. 

— ' ’ ’ ■ two months. 

7 C. W ■ . .1 

— ■ ■ 3 M. 354. 

— . judicial pro- 

ceeding. 19 M. 18. 

a Magistrate cannot pass a 6nal order under this sec. after 

holding a local inquiry behind the back of the parties and taking 

»--»—•*_ » -• . jgg statements only be- 

proceeding. 7 Pat. 269 ; 

nd vague. 11 C. W. N. 
of the community. 8 A. 

an order which does not state any facts relsting to the case , 

in order to show that there was any jnstifieation for making the 
order, is bad in law. 1924 P. 767 : 82 I. C. 42 s 25 Cr. L J. 1178. 38 
C. 876. contra. 18 Cr. L. J. 892 : 41 I. C. 1004 (c), 13 0. W. N 
188 Ref. 
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■S, 144, (4) Procedure— con<({. 

if iDspite of order under this sec. there remains apprehension 

■of a breach of the peace, proceeding should be taken under s. 107. 
19 Cr. L. J. 35S : 3 P. L. J. 130. 

I in a proceeding under Chap. XII the M. should distinctly 
indicate under rrhat section of the Code be passes the proceedings. 
18 Cr. L. J. 295 : 38 I. C. 295. 

when an order under s. 144 has expired by efQuxion of time 

ihe H. C. would not adjudicate on the merits of the order or annul 
it in revision. 47 JI. L. J. 439 : 1921 AL W. N 675 • 82 I. 0. 472. 

- c.--> ..J ...J — ’imiDary notice 

• them IS illegal 

* it has lapsed. 

■ontia. no pre- 
liminary notice is necessary before passing final order under 9. 144 
Cr. P. C., 1928 Mad. 1108 : 1928 if. W. N. 779 ; 55 M. L. J. 621 : 52 
W, 69 113 I. C. 279 : 30 Cr. h. J. 119. 

*— a vague and indefinite order which does not state any facts 
relating to the case or does not define the limits within which It 
is to operate is bad in law. 82 Ind. C. 42 . 1924 Pat. 262 ; 25 Cr. L. J. 
1178. 

—an exparie order on expnrle gnqutrj/ deelaring a road to 
belong to the opposite party is illegal and contrary to s. 147. 5 P, 

L. T. 419 5 2 Pat. L R. 209 . 77 1 C. 807. 

—where proceedings are initiated under s. 144 with regard 
to land the possession of which is honestly disputed, the M. would 
be acting properly in converting the proceedings into those under a. 
145 and making an order under the latter section 3 Pat L T 570 : 
65 1. C. 850 : 1922 P. 557 i 23 Cr. L. J. 200, 7 Pat. 269. 

(5) Evidence. 

-——in coming to a dccisioo as to who is in possession unde*" 
s. 144 or 145, the M. is entitled to rely on the documentary evidence 
as to title to corroborate the oral evidence as to possession, even 
if the oral evidence were not quite satisfactory 1922 M WMT2- 
65 1. C. 538: 23 Cr. L.J. 197. lu. w. xy. . 

1 PaTT*’ T^sr-’s? / c''9r‘* maintained. 

,, i7a. 48s.32c. 154.1922 

M. W, N- 612 : 23 Cr. L. J. 689, 6 O. W. N, 466, 2 C. W. N, 572. 

<6) When cz-parie orders tinder a. 144 can be made. 

in case of emergency notice should be dispensed with and 

orderpassedex-porr^. 27C. 785, 2C, W, N. 747 19 M m RM t t 

» M- i. iit.liSed in pniilne nn ciparte order under sub-sec 

Immedlnlel, on reeel.Inc n iiollce report, it be I, enlisfied Ihnt 
immediate nrtion la nece.aarr, 11 o. L. J. 54: 77 1. C. 721: 
-0 Cf. L. J, 433. 
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S. 144.(6) When ex-parlroraen under s. 144 can be made— con^ci^ 

it IS not proper for a M. to postpone the hearing of an 

exparte order which has been challenged, from time to t!mo until 
about the termination of the force of the order. Such matters ought 
to be disposed of quickl) 26 C. W. N. 663: 35 C. L. J. 397. 

an exparte order passed under s 144 (2) can be revoked or 

altered as provided in sub-sec. 4, 11 O. L J. 54 : 77 I. C. 721 : 
25 Cr L J 433. 

a M. should remember that there is a rcvisional authority 

Over them and should indicate with reasonableness the materials on 
which they conclude that there w.-ia an eoiergenoy to justify the 
passing of the exparte order afTccting the liberty of persons. 22 M. 
L. T 323 : 1917 M. W N. 724 : 43 I. C 88. 30 Jf. 548, C M. 203. 25 
•M L. J 370, 2 C. W. N. 747. 8 M. L. T. 180. 

where petition was put in under this section claiming a right 

<^f easement over a road and asking for an order on tbo opposite 
Pari * ... - ^ ^ 

. inquiry 

Pas5 a party. 

• Cr. L. J. 

455 , 1924 Pat. 717 5 Pat L. T. 419. 

(7) Duration and extension of period. 


^ ~~time cannot be extended by passing successive orders, 13- 
Own 195,110. W, N 79.5M.L.T.96.25 M.L.J. 370:21 Intl. 
C. 381.69 1 0 369 1 1923 M. 15. 27 M. L.J. 628:29 0. W. N. 758, 
29 0. W N. 411.1922 M. W N. 612:23 Cr. L. J. 689. 

—successive orders are invalid though they cau be supported 
A* fresh orders. The Criminal Court should respect the opinion of 
the Civil Court. 1922 M. W. N. 612 : 23 Cr. L. J. 689, (27 AT. L J 
628 : 22 M. L. J 251, 20 C. W. N. 758) AZr/. 

when no time is specified in the order it must be presumed to 

temain in force for 2 months. 11 C. W. N 942 . 34 C. 897 : 8 C. L. J 
186, 2 C. W. K. 422, 7 C. W. N. 140, 13 C. W. N. 195, 11 C. W. K. 223. 

the order cannot be revived after the lapse of two months. 

7 C. W N 140, 1913 41. W. N. 1003 : 27 M. L J. 628. 

• an irrevocable order cannot bo made. 32 C. 145, 5 0. 7 F. B , 
104. 115, 5 B. L R. 131. 

an order ID the nature of a permanent injunction prohibiting 

a senes of acts for an indefinite term is to bo construed to last for 
two months. 1919 M, w. N. 872. 

when the local Government extends the period of duration 

of an order, grounds of extension need not be stated nor the extension 
need be limited to any definite period. 45 A. 526 : 73 I. C. 801 : 24 
Cr. L. J. 689. 

the period during which an order under this sec. remains in 

force is two months and it cannot be extended by the M. beyond that 
period. To draw up the same order once more wiere/p oddinp to the 
partir.s affectcdlis an attempt to evade the provision of cl. (bl.and 
Is illegal if the total period exceeds two months. 29 C. W. N. 411 1 
86 I. C. no : 1925 Ctl. 625 : 26 Cr. L. J. 874. 
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S. 144. (7) Duration and extension of period— confd. 

tenewiog order Is ja effect extension of order and hence one 

passed without jarisdifttion. 1913 AI. W, N. 1003 : 27 AT. L. J. 628 : 
14 Cr. L. J. 658. 

if iospite of order under this sec there remains apprehension 

of the breach of the peace, proper course is to pass order under a 10? 
and not a fresh order under this see. 19 Cr. L. J. 365 : 3 P. L. J. 130. 

an order under this section being operative only for two 

months need not be set aside after that period. 88 I C. 845 : 1925 
Pat. 514 : 6 Pat. L. T. 746 ; 26 Cr. L. J. 1229. 


(8) Disobedience to an order under s 144, effect of. 

—order under the section is a preventive order and disobe* 
dience to it amounts to an offence under s. 188 I. P, C 5 0 W, N. 
329, 10 B. L. B. 434 . 18 W. R. Cr. 47 F. 8., 20 W. 1C. Cr. 53. 5 C. 7 
F. B. 

disobedience to an order without jurisdiction is not punish- 
able under a 188 I. P. C. 9 C. W. N S92. 10 C. W. N. 246 

— ^disobedience to an order under this see. is not punishable 
under a. 188 I. P, C. 9 C. W. N. 392. 10 C. W. N. 246. 

—disobedience to an order under this sec. is not punishable 
under s, 188 I. P. C.. without evidence as to the likely result ot the 
disobedience of the order. 4 C W. B 226, 32 C, 793, 8 0. W. IT, 781 •’ 
SIC. 090. 


* that the accused disobeyed the 
tisobedience was such as caused 
of the peace or other danger or 
. 131. 


..—to convict under B. 188 1. F. C. for disobedience to an order 
•under s. 144 Cr. P, O. the prosecution has to prove not merely that 
there was an order which was duly promulgated but also that the 
accused person was aware of it. 44 C. L. J. 250 : 54 C. 152 : 99 I. 
C. 36 : 28 Cr. L. J. 4 : 1926 Cal. 28. 

~-.in order to affect a person with the knowledge of an order 
under e. 144 Cr. P. 0. and to render him liable to conviction under 
8.183 I. F. 0. it is not sufficient to show that the order had been 
duly promulgated. It is necessary to prove by positive evidence 
that he had the knowledge of the order. 31 C, W. N. 340 : 100 I. 0. 
830 : 28 Cr. L. J. 350 : 45 C. L. J. 202 : 1927 Cal. 306. 


(9) Appeal and rivision, 

_ Police Report, is 

vagu ■ V. B. 198. 

er even after the expiration 
oftw W.N. 145: 28 0. L. J, 483 ; 

47 I. . I. 0. 324 : 1924 Pat. 703 : 

26 Cr ‘ 24 O. L. J. 272 : 11 C. W. B. 

79. 13 C. W. B. 195. 1930 Cal. 131 : 1930 Cr. 0. 131, 1928 Cai. 446. 
30 M. L. T. 148 : 67 1.0.500. con/ra. 16 Cr. L. J. 272 : 28 Ind. 0. 
ICO, 82 I. C. 472 : 47 M. h. J. 439, 38 M. 489. 3 Pat. L. R. 70 ; 88 I. 0. 
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S. 144. ( 9 ) Appeal and rtvisien — eontd. 

845 1925 Pat 514 : 26 Cr. L. J. 1229. 1928 Pat. 480 : 29 Cr L. J. 
465 109 I. C. 113 

an application for reeisioa of an order under s. 144 was 
rejected by the H C. as the period of the order had elapsed, but 
the legality of the order could be questioned ie. proceedings undtr 
8 188 I P C 34 C L. J. 578 

when an order is duly passed the H C cannot Interfere. 3 

M 354. 5 M. L T. 217. 8 C. W N. 373. 4 L B. R. 75. 2 C. 293 F. B.. 
8C. 580, 18 \V R C. 22. 4 Bom. L. R 582. 19 C 137, 24 C. 527. 5 M. 
L T 217, but when tho order is without jurisdiction the H. C. may 
set It aside 1 C. 7 F. B . 16 C. 80. 19 C. 107, 35 C. 852 : 2 C. W. N. 
593, 2 C VS' N 572. 3 C. W. N. 49 : 26 C 188. 7 C. SV. N. 142, 25 A. 
537. 28 A 485. IS M. 41. 34 Punj. Rcc. 5. 1 Pat L. R. 223. 21 Cr L J. 
917 75 1. C. 531 


— «a order under this sec. cannot be revised under s, 435 Cr. 
PC. 1929 M. W N.691: 116 1.0. 137 : 30 Cr. L. J. 629 confro. 
The H. C has power to interfere In revision with orders under s. 
144, the etTeot of the omission in the present Code of o1. (3) to s. 435 
being to remove ban under the old Cm«. 58 E. L J. 148. 

— the H C. will preveot the evasion of law by a M, passing 
successive prohibitory orders under this sec. 25 M. L. J. 370: 14 
Cr. L. J, 589 

“—whether the order made was or was not tbo best that could 
be made ig oot a question which the E. C. is to consider. 5 M, 
L. T 217. 


~~aa order passed under s. 144, by Joint Magistrate while 
acting as a D. ilagutrate. can be cancelled or altered after bis 
reversion, by the then 0. Magistrate himself and the latter cannot 
^ansfer an application for reecision or alteration to the former. 16 
Cr L J. 74 . 26 Ind 0 666. 


• J ^^hero is neither levislonal nor appellate jurisdiction in the 
M. under this sec, but there Is still a special jurisdiction vested in 
mni by the statute to rescind or alter any order made by himself or 
^ or fay his predecessor in office. 1 Pat. L. R. 53 

l’ls24 Cr. L.J. 331 ; 1 Pat. L. R. Cr. 8 : 2 Pat. 94. 
3 Pat. L.T. 573. F. B. 

, -ihe H. C. can interfere with an order under s. 144, wher 
«e M. faa<i used aectlon as a means of granting a perpet 
injunction 30 M. L. T. 148 : 67 L C. 500. 

. M. Passing an order Under a. 141 is not acting as a c 

out only as a public servant. Where the M. sanotions prosec 
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S. 144. (9) Appeal and rivision— con^tj. 

under s 188 I. P. 0. for disobedience of the order the S. J. cannot 
revoke it. 47 M. 56. (6 M. 20a F. B., 14 W. R. 46), fol. 35 M. L. J. 
454 Diss. 

when an order under s. 144 (1) is wholly without jurisdiction 

the H. 0. will interfere under a. 107 of the Govt, of India Act and 
set it aside. The party affected need not approach the Dt. AT. 1 
Pat. L. R. 223 : 24 Cr. L. J. 947 : 75 I. C 531. 

on appeal under s. 144 (4) a Dt. M. cannot pass an order 

acainst the opposite party m whose favour an order had been made 
by the S. D. O. 30 if. L T. 148 ; 42 M. L J. 352 : 67 I. C. 500. 

S. 145. Procedure where dispute concerning land A c., is 
likely to cause breach o the peace. 

In order to meet the dtj^culties tohtch had arisen jn connection 
With the words "receive the evidence produced by them" in cl. 4, the 
expression ‘alt such evidence as may be produced" was substituted by 
the amendment. 

SUB-HEADINGS OF NOTES, 


(T) Scope of the section. 

^2) Applicability of the section. 

(3) Jurisdiction. 

(4) Procedure. 

(6) Parties in s. IdS proceedings 

(6) Nature and Evidence of possession 

(7) Effect of order under this seetion on subsequent 
civil suit and criminal «ase. 

(8l Illegal orders 

( 9 ) Ss. 107, 144, 145 and 147, which will apply 
tlO) Transfer, Revision and Reference. 


(1) Scope of the section. 

thr sole object of the sec. 145 is to prevent an imminent 

breach of peace and the decision must be made at once 81 Ind. C. 
933 : 25 Cr. L. J. 1109. 

proceedings under s 145 Cr. P. C. should be finished quickly 

and before the disposal of other cases relating to the same subject- 
matter. 1929 Rang. 314:114 I.C. 677: 30 Cr. L. J. 344. 1923 Rang- 
211 Ref. 

the obj'cct of this see. is to pass a temporary order to have 

_ ,1 ....I « ..t * 1 ... ~~rtics is determined by any 


as to the possession of a 
■ profits arising from a definite 

g. 145 relates only to dispute about immovable property. 

Standing crops are immovable property within clause (2) but 
crops that have been severed from tbo land are not immovabio 
property and n dispute conccrolog such crops cannot be the subject 
of dispute under this section. 6 Cr. R. 527 : 7 L. R. 193 (Cr.) 
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S. 1A5 (1) Scope ol the section— conti] 

the purpose of the section is to preserve the public peace 

nnd prevctii the breach of the peace 30 C. 112 • 6 C. W. N. 417, 30 
A 41. 28C 416 5C \V. N. 428. 6 C. W. N. lOJ, 24 C. 55, 4 B. R. 
lS92-lS96\ol 123 

proceedings will be initiateJ under this see. only to avert 

a brcacli of the peace which would otherwise take place duo to 
the existence of a dispute between tbs parties. When the Police 
report disclosed only that there was a likelihood at some 
fu'ure daK" of a breach of the peace, it was not sufficient to 
initiate proceedings under s. 145 33 C W. N 509 . 49 C. L. J. 394 : 

30 or L J. 977 . 1929 Cal. 311 118 1.0.892 

the intention of the Legislature •» enacting this sec. is that 

the order made by the M should have reterenee rather to the 
buoject nutter of the dispute than to the person who are engaged 
therein 1929 Cr C. 265 . i929Pat. 505 : 30 Cr. L. J. 840 : 117 I. C. 
b43 

a M in deciding the question ol possession under this sec- 

tion IS concluded by a previous order of the Criminal Court unless 
be finds that there has been a change of possession since the pre- 
vious order 95 I C. 475 . 27 Cr L. J. 815 : 1926 Lah. 479 (33 0. 33, 
1922 C. 361) 

——ordinarily a dispute as to land should be inquired into In a 
proceeding under s 145; but where a Civil Court has put one of 
the parties in possession, there is no land dispute. 3 Pat. L. T. 836 i 
1921 Pat. 13 

—where the M. finds that there is a bona fide dispute between ' 
the parties be ought to initiate proceedings under s. 145. Where the 
presumption of the Record of Rights and of the partition papers 
were in favour of one party and the police report was in favour of 
the opposite party there was clearly a case in which there was a 
bona ^de dispute as regards possession. 3 P. L. K. Cr. 70 « 88 1. C. 

815 1925 Fat. 514 s 1928 Pat. 574 : 29 Cr. L. J. 613 : 109 I. C. 805. 

the provisions of sec. 10 of the Bengal Alluvial Lauds Act 

are wide enough to apply to alt proceediogs Including an attachment 
under B. 145 Cr. P. C.. 33 C. W. N. 1115; 1929 Cal 616; 1929 Cr. C. • 
326. 

(2) Applicability of the section. 

to apply this section (0 there should be dispute likely to 

cause a breach of tbe peace, and (ii) this dispute should concern 
land or water. 30 C. 155 : 6 C. W N. 737. 89 I. C. 156 : 26 Cr. L. J. 1292 
F. 0.. 2 Weir 117. 

two essential conditions aro necessary to confer jurisdiction 
on a M. to proceed under s. 145. le. (I) there should be a dispute ■ 
over land or water (2) and also it must be likely to cause a breach 
of the peace. 89 1. C. 156 ; 26 Cr. L. J. 1292 

.. 8» *1 1 — • «, ^ breach of the peace the 

■ W. N. 590. 26 A. 190,7 

• . • 13 C. L. R. 410. 5 A. 63 

r. 79,23 C. 557 contra. 

14 
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S. 145< (2) Applicability of the section— contcf. 

S. L R 50 Cr : 8 Cr L J 170. 33 C. 33. 352, 6 C. 835, 20 C. 513, 
520, 26 C. 615. 89 1 C.309:26Cr L J 1333. 

-miDlng rights fall within the definitloii of the term ‘land , 

20 Cr. U. J. 199 : 4 Pat L. 3. 151, 1922 Pat 122. 

the definition of land is wide enough to cover mining rights 

and even prospecting or boring licenses 3o C L. J. 456. 

—the term ‘land’ has a very wide signification. 2 Weir 108. 

the light to worship in a temple comes under this see. 

24 B 527. 11 M. 323. 

a dispute regarding the possession of a temple comes 

within this sec. 2 Weit 99. 110. 

movable property cannot be the subiect of this section. 

11 C. W. K. 262 (note; 

standing crops are immovable property within the mean- 
ing of B. 145 (2) but Crops severed from the land are not immo- 
vable property. 1927 All 99 : 6 Cr. R 527 : 7 L. B. 193 (Or ), 28 A, 266 
Reliid on. 

—the word “crops’’ in s 145 (2) means not only standing crops 
but It includes crops cut and stored 1928 Sind 63 : lu5 I C. 813 : 
28 Cr. L J. 989 : 22 S L. R 151. contra. Ill I. C 411 : 29 Cr. L. J.857 : 
22 8. L R. 386. 

——offerings In a temple are movable property and are not 
profits arising out of the building and this sec. does not apply. 
38 C. 387 : 16 O. W. N. 524 : 13 C. L. J. 445, 37 C 578. followed in 1927 
Nag, 333 s 103 I. C. 415 : 23 Nag. L R 84 : 28 Cr. L. J. 687. 

—“parties concerned" means persons interested in the dispute. 
30 C 155 ; 6 0. W. N. 737 F. B.. 20 C. W. N. 978, 24 A. 413. 

the possession contemplated by the sec. is actual posses- 
sion. 9C.W. N. 887. IC. L.J. 331. 27 M. L. T. 169,84 I.C. 942, 95 

I. C. 320: 27 Cr. L. J.784 

a M. cannot take into consideration the effect of an alleged 

dispossession more than two months back. 1930 Cr. C. 68 : 30 Cr. L. 

J. 1124 : 120 I. C. 90, 15 B. 152 fol. 4 C. 417 Doubled. 

when both parties are included in the term ‘public’, it 

becomes a question of joint possession and It is in the nature of an 
casement and proper proceeding should be to take cognizance under s. 
144 and not 145. 17 C. W, N. 205 ; 17 C, L. J. 397. 

—the magistrate is to decide the fact of possession and not 
the right to possess. 25 B. 179, 30 C. 155 ; G 0. W. N. 737 F. B , 6 C. 
L. J. 128. 7 C. L. J. 369, 36 O. 795, 20 O. W. N. 978, 24 A. 443 29 C. 
187, 6 O. W. N. 3SG : 29 1. A. 24 P. C.. 95 I. C. 320 : 27 Cr. L. J. 784. 

where the M. finds that tbero is a bona-fide dispute between 

tbe parties ho should Initiate proceedings under this aeo Where 
the Itccord of Rights and the partition papers are in favour of 
one petty and tho police report is In favour of another, there la a 
clear case of bonaVide dispute between tho parties ns rpeards posses- 
sion. 88 I. C.845 ; 26 Cr. U J. 1229; 1925 I'al. 514 ; 6 Pat. L.T. 
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S. 145. (2) Applicability of the section — conld, 

the only question for the Magistrate is whether either 

party has actual possession and if be fiods that ooe party has actual 
possession of a dehued area and the other party baa not. he can 
make an order under this sec. irrespeotlro of the fact that the 
parties may have joint title of the land. 40 C. 9S3. 

— ‘actual possession** in sub-sec (I) of s, 145 means actual 
physical possession even of the trespasser “Dispute** means actual 
disagreement existing between the parties at the time of the pro- 
ceedings even if it has already been decided by a Civil Court. 32 C. 
W N UT3 192s Cal 610 48 C. L J. 193 : 56 C. 290 : 113 I. C. 181 : 
30 Cr. L J 69 F. 8 

the see. applies to disputes about actual physical possession 

and not to disputes about joiat possessiou. 1923 Lab. 818 : 29 Cr. L. 
J 775, UO 1 C 807 

the court is concerned with the actual dc/uefo possession of 

the disputed land Where the first party olatmed possession through 
tenants and it appeared that the tanants had attorned to the second 
party, the first party were entitled to retain possession through the 
tenants. 33 C W. N. 574 . 1929 Cat 632 : 119 L C. 31 ; 30 Or, L. J. 
982; 1929 Cr. C. 341 

•—there should not be an abuse of the sec. 8l Ind. C. 
985. 2 Bur. L.J 295. 

—a cnmlaal court canoot take action under a. 145 Cr. P< 
C. on the application of a party who has been wrongfully dispo- 
sessed unless the dispossesslou is forcible as well. 84 Ind. C. 332 : 
192SPat.33 

—a party to a proceeding under this sec is not in the 
position of a plaintiff in a civil suit who has set the court in 
motion and has a right to require a decision upon the questions 
raised by him. 30 C. 112. 30 A. 41. 

the magistrate should not deal with the proceedings 

under this sec as if it is a civil suit. 35 C. 795. 

ihe tribunal is not under the necessity of coming to a 

conclusion at all 14 C 3GI,5 C. W. N. 900. 

the dispute between the parties was with regard to the 

right to go upon the temple to perform the puja and take a portion 
of the offerings to the idol. There was no dispute regarding the 
temple or any land bclonelog to the idol, beld that such a right 
— - — ♦»-' i>,!J I-- - .-.i.. — 'land as provided in s 145 

• .be considered to be one 

! .*27: 52 Cal. 959, 92 I. C. 

S ' . but If there is a dispute 

between the parties leading to a breach of the peace, proceedings 
may be drawn up under s. 107 Cr. P. C.,42 C L. J. 127 : 52 
C. 959 : 92 I. C. 233 : 1926 CaJ. 437 : 27 Cr. L. J. 239, 

5. 145 does not apply to a ease where the . 
claim possession of a market stall only one day in week 
respondents are alleged to be in possession throughout' 

49C.87J. 



212 


CRIMISAL PROCEDURE CODE. 


S. 145. (2) Applicability of the seetlon—contif. 

— 'S. 145 applies to dispotes with regard to subsoil rights 
and a dispute as regards possession of minerals underneath tall# 
under this sec. 45 C. L. J. 45d : 1922 Cal, 83, 32 C. L. J. 54 
Z)ist 

this section does not apply where there la a civil court 

decree 24 W R. Cr. 17. 16 W. R. Cr. 24. 6 C. 835. 6 0. W. 
N. 841, 24 B. 52?. 

— d judgment-debtor should not be allowed in a proceeding 
under s 145 to retain possession against his decree-holder-auctioQ 
purchaser who has taken possession. 20 C. W. 796 : 23 
C L. J 555. 

— — civil court decree passed ex parte againit a person not a 
party to the proceeding and the delivery of Symbolical possession 
thereunder may be ignored. 25 Cr. L. J 1104. 81 I 0.928. 

the decision of the civil court on the question of pnsse- 

BSion IS not conclusive »n proceedings under this section, 15 Cr. 
L. J. 661 : 25 I. C, 991, 

— — order under this sec. does not affect the power of the 
civil court. 22 A. 214 j A. W. N. (1900) 22. 

——where there is a civil court decree a Magistrate cannot 
compel the successful party to go back to the civil court and get 
something else ; he must give eSect to the civil court decree. 91 1. C. 
75 : 27 Cr. L. J. 43. 

>— but the Mflgistrateraay judge as to the 5oria-j7de nature uf 
civil suit, 23 C. W. If. 982. 

—this section may protect the roanager of a joint Hindu 
family. 31 31. 318. 

the legislature could hardly have contemplated an elaborate 

and protracted investigation the result of which might, in many 
instances, be to defeat the very object in view, an effective 

prevenlion of the breach of the peace. The whole object might 
obviously be defeated, if the court could be compelled to summon and 
re-summoD witnesses at the choice of the parties. 32 C, 1093: 
2 C. U J. 280. 

——the provisions of sec. 145 arc not Impliedly repealed by the 
provision* of the Bengal Alluvia) Lands Act, so far as reoeotJy- 
formed alluvial lands are concerned. 28 C. W. N. 783 : 81 Ind C. 
931 ; 25 Cr. L. J, HOT : 1924 Cal. 980. 

—right to open a temple and to perform Puja and to take a 
portion of the offerings made to an Idol Is not a^'rlght of user" of 
nny land within sec. 145. 42 C. L. J. 127 : 52 C. 959. 

(3) Jurisdiction. 

—before instllutlng proceedings under this see. the raaefstrata 
mutt determine that a dispute exists, who ate parties concerned 
and the identity of the disputed land. 24 C, 55 ; i n w N 3 r B 
30C.155; 6C.W.N. 737. 3C.443 : 7C.\V.N, J74 C OW N. lOJ ' 

56 ^' ® 
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S. 145. (3) JurisdietlQH — eontd. 

the magistrate Is BOt bound to act on all that is stated ia 

the police report. 27 C 892. 33 C. 33: 10 C. W. N. 257, 22 W. R. 
Cr 79 dtas , he must form his own judgment and not proceed auto- 
matically upon a mere opinion of the police or the direction of some 
other officer. 105 /. C 419 29 Cr. L. J. 919 : 1928 ^fag. 81. 

although the general law Is that it is the imminence of 

a breach of the peace as disclosed in tbe Police report that creates 
jurisdiction to initiate proceedings under s 145 yet the Magistrate 
need not confine himself to the Police report. 33 C. VV. N. S5S : 49 
C. L J- 423 - 1929 Cal 463 ; 30 Cr. L J. 1027 : 1929 Cr C. 95 : 119 
I C 372 

—a M is not bound to accept the version given fcy the Police 
beyond what he requires for the support of his order under s 145. 
33 C. W. N 858 49 C L J. 428 1929 Cal. 468 ; 1929 Cr. C. 95 : 119 

I C.3i2 

—“the Police report can be relied on for taking action under 
this section, but the tiagistratc should carefully scrutinise BTidence 
in such cases 91 I C 244 : 1926 Nag 371 : 27 Cr. L J. C8 

•—the Police report and the sketch of the disputed land on 
which tbe proceedings started cannot be the basis of a finding as to 
possession and objection to tbeir admissibility can for tbe first time 
betaken In revision before the High Court 31 0. \V N. 310:100 
I. C 713 • 1927 Cal. 327 : 28 Cr. h. J. 329. 

— >lf It does not appear from tbe police report that there is 
likelihood uf a breach of peace no proceedings can he instituted. 
UO C 513. 11 C. Wf.K. 198, 835, 10 C. 781. 7 C. 3SS. 20C. 250. 

23 C 537. 

— ^wbere there is no police report, tbe statement of tbe 
interested parties as regards the existence of a breach of the peace 
must be received with great caution and if tbe M. believes such 
statement the proceeding is not without jurisdiction, 72 I C. 32 ; 

24 Cr. L. J. 304 (C). 

imminent breach of the peace alone gives the M. jurisdiction. 

me. W N. 56 (note). 

- — tbe mere opinion of tbe police officers without sufficient 
materials should not be acted upon. ll C. ^V, N. 198, 835 

^tbe evidence recorded by the Magistrate during inquiry 

cannot give him a jurisdiction which he does not otherwise possess. 
23 C. 557, 20 C 250, 

police report in itself is not evidence of tbe existence of 

the likelihood of the breach of the peace. 7 B. L, R. 329. 

— -the Magistrate cannot act upon the petition of the employee 
of an Interested party wlibont recording further evidence. 29 
M. 561. 

——where two persons took Joint lease of certain lands and 
subsequently disputes having arisen between the lessees claiming 
unequal shares the M. drew up proceedings under s. 145 regard' 
the disputed share only, held that tbe M. bad jurisdi**’ 
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S. 145. 12) Applicability et the section— contd. 

-^—s- 14S Applies to dispatea with regard to subsoil rights 
and a dispute as regards possession of minerals underneath tails 
under this aec. 35 C. J. 45(> ; 1933 Cal. 83, 33C. L. J. 54 
Dist 

Ibis section does not apply whets there is a cWll court 

decree 34 W R, Cr. 17. 16 W. ft. Cr. 24. 6 0. 835. 6 C. W. 
N 841. :4B. ?37. 

a ludgment'debtor should not be nllocred in a proceeding 

under a 145 to retain possession against his deeree-holder-auction 
j- urehaser who has taken possession 20 C, V^^ N 796 : 23 
C L J 555. 

civil court decree passed ex parte against a person not a 

party to the proceeding and the delivery of symbolical possession 
thereunder may be ignored. 25 Cr. L. J 1104 81 I C. 928. 

——the decision of the civil court on the question of posse- 
ssion IS not eonclusive in proceedings under this section. 15 Or. 
h. J. 66} 25 I. C. 991. 

order under this sec. does not affect (be power of toe 

civil court. 22 A. 214 j A. W. N. (1900) 22. 

where there is a civil court decree a Magistrate cannot 

compel the successful party to go hack to the civil court and get 
something else , be must give effect to the civil court decree. 91 1. C. 
75 : 27 Cr. L. J 43. 

— but the Magistrate may judge as to the bona-fide nature of 
civil suit. 23 0. W. N. 932. 

—this section may protect the manager of a joint Hindu 
family. 31 M. 318. 

the legislature could hardly have contemplated an elaborate 

and protracted investigation the result of which might, in many 
instances, be to defeat the very object in view, ns., an effective 
prevention of the breach of tbe peace. The whole object might 
obviously be defeated, if tbe court could be compelled to summon and 
re-sumrooB witnesses at Ibc choice of tbe parties. 32 C. 1093 ? 
2C.L. J. 280. 


41 • . - ’ ' ire not impliedly repealed by the 

' Lands Act, so far as recently- 

ed. 28 C. W. N. 783 : 81 Ind. 0. 
980. 

—right to open a temple »od to perform Puja and to take a 
portion of tbe offerings made to ao idol is not a "right of user” of 
any land within sec. 145. 42 C. L. J. 127 : 52 C. 959. 

(3) Jurisdiction. 


before Instituting proceedings under this sec. the raagistrata 

must determine that a disfuito exists, who are patties concerned 
and the identity of tbe disputed laud. 24 C. 55 • 1 C W K 3 F 6 . 
30 C. 155 ? C C. W. N. 737. 3 a 443 : 7 C. W. N. 174, 6 C ’w’ N. 101 
’ C. W. 553, n A. L. J. 696 : 36 A. 19, 17 C. W. N. 79*3, 5 C. W. 
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S. 14S, (3) Juflsdletlon— fon((}. 

the magistrate is not bound to aet on all that is stated in 

the police report. 27 C. 892. 33 C. S3: IOC. W', ff. 257,22 tV', R. 
Cr. 79 dijs , he must form hla own judgment and not proceed auto- 
matically upon a mere opinion of the police or the direction of some 
other officer. 105 I. C. 449 : 28 Cr, L. 3. 929 : 1928 Nag. 81. 

‘ ' * that It is the immlnepce of 

. • • Police report that creates 

. ■ . T a. 145 yet the Magistrate 

eport. 33 C W. N. 858 : 49 
J. 1027 : 1929 Cr C. 95 : 119 

I.C 372. 

a M. IS not bound to accept the version giren by the Police 

beyond what he requires for the support of his order under s 145 
33 C. W. N 858 • 49 C. L. J. 428 : 1929 Cal. 468 ; 1929 Cr. C. 95 : US 
I. C. 372 

the Police report can be relied on for taking action under 

this section, but the Magistrate should carefully scrutinise eTidence 
in such oases 91 I C 244 • 1926 Nag 371 • 27 Cr L J 68, 

^ ——the Police report and the sketch of the disputed land on 

— '.I. 4U. ...... J J k. ,1.. ••'ninofa finding as to 

for the first time 
C W N. 310- 100 

——if It does not appear from tbs police report that there Is 
llkelibcod uf a breach of peace no proceedings can be Instituted. 

20 C. 513, 11 C. W. N. 198. 835. 10 0. 781, 7 C. 385. 20 C. 250. 

23 C 537. 

where there is no police report, the statement of the 

interested parties as regards the existence of a breach of the peace 
must be received with great caution and if the M. believes such 
statement the proceeding is not without jurisdiction. 72 I. C. 32 .* 

24 Cr. L. J. 304 (C). 

imminent breach of the peace alone gives the M. j'urisdiction. 

24 C. W. N. 56 (note). 

the mere opinion of the police officers without sufficient 

materials should not be acted ujion 11 C. W. N. 196, 835 

the evidence recorded by the Magistrate during inquiry 

cannot girc him a jurisdiction which he does not otherwise possess. 
23 C. 557, 20 C. 250. 

—a police report in itself is not evidence of the existence of 
the likelihood of the breach of the peace. 7 B. L. It 329. 

—the Magistrate cannot act upon the petition of the employee 
of an interested party without recording further evidence. 29 
M. 561. 

—where two persons took joint lease of certain lands and 
subsequently disputes having orisen between the lessees claiming 
unequal shares the M. drew up proceedings under s. 145 regarding 
the disputed share only, held that the M. had jurisdiction, the' 
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S. 145. (3} Jurisdiction'~con/<2. 

criterion In such cases being whether the parties claim separate 
possession of the land in dispnie. 6 P. L. T. 454 : 88 I. C. 707 ; 
ms Pat. 618 5 26 Gt. L. J. 1187. 

— ->Do rule can be laid down so as to specify the sufficiency of 
the materials upon which he can talce action 33 C. 33 : 10 0. W. N. 
257, 33 C. 352 I 9 C W. N. 1065 F. B- 

a M may initiate proceedings under s. 145 if he receives 

Information from any sourea that there is a likeilhood of a breach 
of the peace relating to the possession of immoTable property. 
6 Pat L. T 215 • 26 Cr. L J. 965 : 87 I C. 421 1925 Pat. 553. 

— ~tbe M. may deal with alluvial lands either under the 
Bengal Alluvial Lands Act or under this see. 28 C N. 783 : 
81 Ind C. 931. 

'-^the M must give a statement of the reasons for bis decision 
sufficient to enable the H C. to decide whether he has considered 
the evidence. 39 C. L. J, 366 - M Ind. C. 939. 

— — if during the proceedlog it « found that thare Is no likelihood 
of the breach of the peace, there Is no necessity for conttnuiog the 
proceedings. 51 C. 29, 47 M. 713 * 81 Ind C 626, and the jurisdiction 
to proceed under 8. 145 ceasea and order for Attachment automata 
cally comes to an end, 28 Cr L. J. 456 : 1928 Mad. 859 : lOS I 0. 904. 

. -r.., j}__. ..-Jr.- c »{* initiated and a prellmf* 

• • ' ** satisfied that there was 

•ped the proceeding, held 
. • " • . edings without giving an 

opportunity to tb« parties to show by evidence that there was a 
likelihood of the breach of the peace. 1925 .V IV N. 192 : 49 M, L. 
J. 784 : 22 L. W. 554. 

if a M. does not think that there is any likelihood of a 

breach of the peace be is in duty bound to refuse to proceed. 89 I. 
C. 309 i 26 Ci. l>. J. 1333 

——omission to state the groonds In the order does not make 

c_-. J ■»« Kr fl-rc — C-. <.*r r g q ^ 

■ • ■ . 121, 29C. w. 

• .Cai 1040. 

■ " ■ ■ ■ li possession 

" • ’ ■ 5 where one 

party has sued for possession in the civil court, admitting the 
possession of the other party. 9 C. W. N. 558. but suit under s. 9 
of tbe Sp. H. .4ct docs not oust tbo jurisdictVoa of the Magistrate. 
36 C. 370. 

—where claim of possession is not hona’fide the Magistrate 
may not oct under this sec 38 A 4C6. 

— u<j auch proceeding should be Instituted during the pendency 
of n rule issued by the H. C. 4 C. Z>. J. 481. 

—the Magistrate cannot order division of crops on land which 
nre the subject-matter of proceeding under this see. between the 
parties. 8 0. L. J. "42. 
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no order can be made in respect of persons disclaiming all 

interest in the property 6 C. W. N 104. 

no order can bo made in respect of plots not covered by the 

proceeding, VI C W. N. 41 tnoteV, not the Magistrate has juris* 
diction to pass order in respect of a larger area of land than was 
included in the proceedings. 28 Cr. L. J. 929: lOS I. C. 419: 1928 
Nag. 81 . 9 Cr. R 374. 

s 145 IS applicable to a dispute which relates to the ex- 
clusive possession of land and not to joint possession 6 C. W. N. 
883. 75 I C. 69 s 24 Cr. L J. 869 ; 1923 P. 54S, 67 I. C 203 • 23 Cr. 
L J 379 1922 P. 423. 


when there IS dispute as to the share of tho property and 

the Magistrate has to decide questions of fact and Mahamedan Law, 
this section does not apply. 27 C 918. 

the .Nfagistrate cannot decide the method by which posses* 

slon IS to be exercised by the parties or determine the agency by 
which the party in possession Is to collect the profits of the land 
36 C 986. 10 C W. N 1088/t)l.27C 259 Dxat. iC W. N. 426 .Be/. 

——dispute between co-partners claiming exclusive control over 
partnership business does not come under s. 145 8 C* W. N. 465, 32 
0. 249. 4 C. W. N 402 : 27 C 259. 23 C. 80 

——where both parties are entitled to the land the M. cannot 
glee exclusive possession of the property to one or the other. 11 A, 
L J. 696 : 36 A. 19. 


—s. 143 applies when one of the joint owners Is In exclusive 
possession. 1 0. L J 632. 2 C L. J. 690. 30 C. 593, 11 C. W. N. 
512. 17 C. W. N. 944. 19 C. W. N. 127 (note). 2;Lah. 372 : 23 Cr. 
L 225. 

—when two sets of landlords claim through two sets of tenants 
the dispute is not between co-sharers and comes under this sec, 15 C. 
L. J. 184. 19C W.N. 959 

when a M makes a local inspection and without recording 

the result of his observations uses them to supolement the evidence 
the proceedings are vitiated. 81 Ind. C. 33 : 1922 Pat. 294 : 25 Cr. L. 
J. 545 

the object of s 145 it to finally terminate the disputes 

between the parties so far as the criminal court is concerned. 86 1. 
C. 806 : 26 Cr. L. J 870 : 6 Pat. L. T. 710 ; 1925 Pat. 593. 


vr I — under s. 145 to attach 

■ ' ■ it not to appoint a 

' : Punj L. R.23 : 1929 

! • .■ I W.N. 821 ; 3 Pat. 

L J. 147 /of. 91 P. R. 1912 not/ot, 

when the 51. is subsequently satisfied that there is no likeli- 
hood of the breach of the peace he can drop the proceeding and i» 
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not bound to record evidence offered by a party. 47 M. 713; 25 Cr. 
L. J. 978 . 81 I. C. 626. 30 C. 112, 33 C. W. N 399 : 1929 Cal. 328, /b/. 
see also. 49 M. 232 : 91 I. C. 398 • 1925 Mad. 122 : 27 Cr. L. J. 95. 

a M. can drop a proceeding when he finds it unnecessary 

and make an order that the aale-proceedi of the crops ^vilI remain 
in deposit until the decision of xbe civil court. 47 M. 713 : 34 M. L. 

T. 248 : 25 Cr. L. J 978 : 81 1. C. 626. 

a M. can grant a right of way over the land in dispute to one 

of the parties to the proceeding. 26 Bom. L, B. 436 . 48 B. 512. 17 
C. W. K. 793 not fol. 

a M. cannot nsake an order under s 145 without any 

evidence beiug adduced before him. 73 1. C. 814 * 24 Cr. L. J. 702. 

it is not proper for a M. to initiate fresh proceeding under 

s 145 for keeping the peace. Lands being submerged does not affect 
the force of the order under the sec , 27 C. W, N. 171 : 37 C. L. J. 39. 

but a proceeding may be revived. 69 I. C. 452: 23 Cr. 

L. J. 724. 

when a M. is transferred and hands over the charge he 

cannot thereafter deliver the final order, being functus officio at 
that time. 38 G. L. J. 201 

-^the M, cannot start a fresh proceeding at the instance of 
the transferee of an unsuccessful party m a proceeding under s. 145, 
27C.W N.lTl: 37C.L J.39: 24Cr.L J 97. 

' when a M. attaches the lands he cannot declare one of the 
parties to be in possession merely because the other party did not 
choose to adduce evidence. A M. cannot re-open a prooeeding. 
1923 Cal. 814 

no order oan be passed under s. 145 till there is actual 

partition. 8 C. W. N. 485, 4 C W. N 426. 7 C. W N 462 11 C. 
W. N. 512, 13 C. W. N. 107 (note). 

—in a proceeding under s 145 a Magistrate cannot ignore 
the civil court decree though the court passing the decree had no 
jurisdiction over tbe land; when the decree is \nter parties it is 
immaterial that the delivery of possession is symbolical. 27 C. 
W. N. 267. ^ 


——tbe criminal court assumes juriadiotion to interfere with the 
lawful rserclso of a persons' right to ownership when such exercise, 
in Its ulterior consequences and being directed primarily against 

the lawful exerrUe of another person’s right of ownership, is Jlkely 
to cause a breach of tbe peace. 26 C. W. N 663. 

when certain powers are conferred on Magistrate by tbe 

legislature, it is no business of the court to lay down limitation 
which are unwarranted by tbe language of the Code 1920 M W 
N.231. • 


*• 145 docs not apply to movable property e. n, crors 
already cut. 30 C.- 100: CC.W. N. 881. 9 C. W. N 245^ '(note) 
lie. W.N. 263 (note).2RA.266, . x.. (note;, 


. Inquiry without tlio order under suh-scc. (1) Is without 

luTiidictlon. (> C. \V. N. 737 ; 30 a 155. 27 C. 281. 30 C. 443 s 7 C. W. 
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N. 174. S3 A. 537, 33 C 352 F. B , 30 C. 593, 10 C. V>. N 53, and all 
the formalities mentlnocd therein must be complied with. 27 
•C. 931. 6 C. W. N. 923. 7 C. \V. N 5>9, 9 C. W. N C21. 33 C. 68. 

'TCbetc the circutnstaocea require, tbe Macistrate may take 

proceedlQRs under a. 145 alter an order under s I07. 39 C. 569 : 16 
<5. W. N 384. 

a Magistrate cannot dispose of a case solely on the report 

-of a Magistrate making ail enquiry under 8 148, 30 M. 82, 17 C W, 
27^. I3I (note) 

a 51aglstrate cannot execute bis final order, 14 C. W, N. 

78. 179, nor can give possession 37 A. 654, 72 I. C. 621 • 24 Cr. 

L J. 461. 

— —when disputed land is situated partly witbln one district and 

.. .u 4i... »!._ either district may initiate 

329. 29 C 835 

Iks no po<rer to alter the 
District permaoeatly, tern* 
porarity or for the purpose of any particular case. So where the 
District Magistrate traosferted the petioon to a SucdivisioDal 
ir-, j .......I 1. . .».« i.,~a eoncerneJ was not within the 

• « by him under s 145 (1) was 

■ . 4 I. C 625 : 1928 Mad 1230 . 

■ • I. 22 C. 898 Ltst. 41 M 246 

Approted 

District M has no authority to direct a Subordinate 

Magistrate to Initiate proceedings under s 145 Cr. P. C which is 
a matter entirely within the discretion of the latter. 34C. W. N. 
82 : 1929 Cal 805 - 50 C L J. 287 - 1929 Cf.C 574 

an order under e 522 Cr. P. C which has never been acted 

upon IS no bar to a Magistrate to take proceedings under s. 145. 
18 C W K. 1058 

a M can transfer a case to another M. 4 Pat. L T 308 : 

73 I C 173. 

• tbe fact that there was a proceeding under s. 145 Cr. P. C. 

that there was an enquiry into the latter and that there was decision 
adverse to one of tbe parties, is a relevant fact !n a suit for posses- 
sion of the disputed land in a civil court. 40 C. L. J. 30. 

<4) Procedure 

• no complaint is necessary, nor is the M. confined to evidence 

recorded on oath. 19 W. K. Cr. 10. 

tbe information on which the Magistrate takes action must 

contain reference to a breach of the peace. 6 C, W. N. 340, 23 C. 
557, 4 C. W. N. 57, 

—tbe provisions of tbe sec. muat he compiled with. 25 A, 537 : 
A. W. K. (1903) 102. 26 C. 188. 24 B. 527, IB il. 41. 27 C. 931. 7 C. 
N. 174, 26 A. 141. 

——a telegram is not an Information. 22 B.956. 

the Magistrate rcuat specify the nature of information , 

received by him and stale tbe principal facts which in his [judgment' 
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constitute grounds for behe-ring that a dispute concerning a certaiit 
iand exists. 19 W. R Cr. 10, 4 C. W. N. 799, 10 C. 78. 6 P. R. 1885.. 
20 O. 520. 

tbe use of orinted forms by the Magistrate was coudemnetS 

as it is likely to prevent the magistrate from applying bis mind to- 
a consideration of the case. 9 C. W N. 51 (note), 45 M. L. J. 56 r 
1923 M. 142. 

the magistrate must examine the witnesses tendered by the- 

parties and come to a judicial conclusion. 4 0. W. N. 779, 9 W. R.- 
Cr. 64. 15 C. W. N. 114 (note) 

it is not obligatory on a M. to assist the parties to produce 

their witnesses and they cannot claim as a matter of right thatP 
process should be issued. The refusal to issue such s'lmmons does 
not mean a denial of fair trial. 3 Pat L T. 433 : 66 I C. 419 : 23 Cr. 

L. J. 275, 32 C. 1096, 38 C.24/of. 

a magistrate has no lurisdiotion to pass order under this sec. 

without giving notice to the parties, without cslling for writtctr 
statements from them and without giving an opportunity to cite 
witnesses or to put in documentary evidence 8 C. L. J. 71. 

—"Where no notice was served on a party to the proceedings 
under 8. 145 he is entitled to have tbe proceedings set aside. 101 
I. 0. 450 : 1927 Nag. 23i : 28 Cr. L. J. 418. 

—but where on revision from an order under s 144 Cr. P. C» 
by a Subordinate M. the District M. remanded the case directing 
the former to .initiate proceeding under s. 145 and the subordinate 

M. initiates proceeding under s. 145 without giving notice to the- 
opposite party It was held that it was merely an irregularity 33- 
C. W. N. 723 : 1929 Cal. 751 : 1929 Cr. 0. 385, m the same case it 
was also held that although the order of remand by the Dt M. was 
ultimately set aside tbe order of tbe Subordinato M. upon the 
original Police report was not illegal. 

—proper opportunity should be given to tiie parties to produce 
their evidence. 6 Pat. L. T. 215 : 26 Cr. L. J. 965 s 1925 Pat. 553. 

magistrate can postpone proceedings sine die and such post* 

pooement doss not operate as an withdrawal of the proceedings. 
13 C. W. N. 601. 

tbe Magistrate cannot adjourn proceedings under this »ec. 

sine die pending settlement of the tract under regulation VII of 
1882, 8 0. L. J. 561 ; 13 O. W. N. 104 

—an order purporting to be under Cb. XII should specify the 
section under whicb U Is passed and It should not bo left for specu* 
latlon to the coart of Appeal or Revision to determine the sec. 18 Cr. 
L.J 295. 

—publication near the place Is general notice and it la not 
necessary to give notice to all persons interested. 30 C. 155 : & 
O \V. N.73?. 

— cl. (3) renulres that n copy of the proceedings under s. 145 
sbali be published by affixing It to some conspicuous place at or near 
the lubjecl'mBtter of dispute; this provision is intended to give- 
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notice to the persons interested to come foriTstd and be made parties 
So the if. must maintala tbe order rclatin;; to possessions 
taking action under ss. 107 and 141 Cr. P C. against all Including 
persons who were not parties to the prior proceedings. 10 Pat h. T 
685. 

a notice which does not state the ground of satisfaction of 

tbe M. or speerfp the plots In regard to which tbe dispute exists, 
though irregular, docs not vitiate the proceeding. 81 Ind C 663 : 
25Cr. L.J. 1139. 

the Magistrate in bis final order under s. 145 must set out 

the reasons for Ills decision. 34 0 L J. 125, 28 Cr. L. J 623 : 1927 
Hang 177 : 102 I. G. 911 : 5 Rang 129. and it must be baaed on 
evidence. 31C. L J. 127, 71 I C 5i8. 1923 M 24. 

when there has been previous proceeding under a 145 Cr. 

P C, a fresh proceeding in respect of the same land and parties 
la not legal, the previous order must be maintained. 27 C W. N, 
20 (Note). 

——when proceedings have been struck off and fresh proceedings 
instituted 00 new materials they must be recorded 6C W K 923, 
2)C 867. 15 C W. N 271. 563. 

—the requirements of t. 145 must be strictly followed. The 
omission to record the preliminary order under cl (1) amounte to an 
illegality. 26 P L R. 712.99 1 0.1031 : 49 A. 325:1927 All 286 : 
25 A L J. 246. 

— where an order under section 145 is based on evidence • 
recorded at a time when one of tbe parties was not nn the record 
at dll. It IS wholly illegal. 89 I C. 153. 26 Cr. L. J. 1289 : 1925 
Nag 457. 

the Magistrate cannot refuse summons to witnesses or to 
hear arguments. 11 C 762. 21 C. 29. 30 C 508 : 7 C. W. N. 404 
(414), 32 C. 1093. C W. N. 1917 Pat. p 118 ; 18 Cr L. J. 322. 

under this sec tbe M. takes action on behalf of tbe Crown 

on d report made to liioi and all processes should issue at Govt, 
expense anil the parties originally mentioned and any others that 
may come m later should be ranged on one side as tbe first patty 
.ind the second parly end so on. 81 Ind C. 933 (N) : 25 Cr. L J. 1109. 

proceedings under this sec. should be summary and not 

elaborate. 81 InJ C. 905 ; 35 Cr. L. J. 1081. 

the M. should state tbe grounds upon which be Is satisfied 

that a dispute likely to cause a breach of the peace exists If he 
fails to do BO bis subsequent proceedings would be without jurisdic- 
tion 81 Ind C. 985 : 2 Bur. L. J 295. 

■ — an order under s. 145 containing a very brief statement of 
some of the facts of tbe case and which does uot discuss the evidence 
and states no reasons as to the finding of possession is not a decision 
according to law 1928 Jfag. 255: 29 Cr. l« J. 312 : 10 Cr. R. 2 : 
107 I. C. 907. 1928 Nag 325 : 111 I. C. 445 - 

the 5(. must give reasons to bis 

1928 .M. W. N. 921 : 55 M. L. J. 693. 
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an order striking off a case without making a final order 

as contemplated by law is illegal. 83 Ind. C. 665 : 1924 Pat. 231. 

■ there must be some material before the M. to come to a 
conclusion that there is no apprehension of breach of the peace. 
83 Ind. C. 665 : 1924 Pat 231, 83 Ind. C 693 : 5 P. L. T. 252 

the M. must exercise bis own judgment upon materials 

placed before him 83 Ind. C. 693 : 5 P. L. T. 252 

but it may be refused on the ground of vexation. 24 C. 55 

but see 18 C. W. N 94 where such order was held to be bad. 

witnesses produced must be heard 15 C, W. N. 114 (note). 

•—adjournment should not be granted after the date originally 
fixed without adequate grounds 17 C. W. N. 144 : 17 0. L. J. 610. 

—8. 526 sub-BBo. (8) does not apply to a proceeding under 9.' 
145. 18C W. N. 393.34C. W. N. 59. 

where with the consent of parties, the matter is referred 

to arbitration and award is filed and accepted by both the parties 
It is not open to either of them to object to the award in revision 
3 P. L. J 248 : 19 Cr. L J. 266, but see below 


proceediogs under a. 145 Cr P C. cannot be compromised" 

or submitted 10 arbitration. All that can be done is that there 
may be an agreement as to the mode of taking evidence either by 
a commissioner or by arbitrators who have no power to decide the 
case but can only submit a report which the M. must consider 
before passing order. 1929 Nag. 285 1929 Cr C 459 1924 Pat. 
589. 2 Pat. L. J. 80,32 C. 552, 15 0. W. N. 568, 1921 Ca’i. 637 7?eA 
1923 All. 77. 7 C. W. N. 461 ^ 

a Magistrate cannot execute bis final order. 14 C. W. N. 

78, 179 } nor can possession be given of the property to the person 
in whose favour it is decided 37 A. 654. 

made within a reasonable time. 
29 M. 373, 22 C. 387, 23 O. 37, 10 C \V N. 1050. 


the object of the sec. is to put an end to disputes as to 

possession of immovable property so as to prevent a breach of the 
peace. So all the parties should be allowed to put forward their 
respective claims. When a written etatemeot of a party is refused 
he is not bound by the decision In the proceeding. Blind. C. 442 : 
5 P. L. T. 458. 


1929 Cr. C. 265 : lU I’nt. L. T. 689. 

, the M. may drop the proceeding at any stage being satisfied 

from any source that no dispute likely to cause a breach of the 
peace exists. When standiog crops are attached and sold and the 
sale proceeds are in deposit, the proper order in such case would be 
to direct that the money bo kept In deposit till one party obtains an 
Court. 81 Ind. C. 626 : 46 M.L.J. 565 : 47 
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when a M. makea a local inapeotion and without recording 

the result of his observation uses them to supplement the evidence 
the proceedings are vitiated. 41 I. C. 33. 1922 Pat, 294 : 25 
Cr. L. J. 545 

<S). Parties in S. 145 proceeding. 

the object of the proceeding under a 143 la to put an end to 

the disputes as to posscaaion of immovable property so as to prevent 
A breach of the peace So it is necessary that all parties contending 
ehould be brought on the record and an opportunity should be given 
to all to put forward their respective claims. 5 Pat, L. T. 458 81 
I. C. 442 

parties do not mean aervanta or agents of persona really 

interested. 21 C. 915, 25 C. 423. 7 C. W. N, 208, 16 C. W, N 3 

proceedings ate not bad because leminders are not made par- 
ties In a dispute between two seta of tenants. 6C N. 206. 


oierrufed. IOC W. N. 1095 

procsediogs under s 145 take place on behalf of the Crown 
«a a report made to the Afagistrate The proceedings are against 
ail other parties concerned and processes should iisue at Govt, ex* 
pease. The parties originally mentioned and any others who may 
come in iater should be ranged on one side as the first party, the 
second party and so forth. 1925 Kag. 142. 

—when a person comes to show that there is no dispute he 
does not become a party. 3 C. W. N. 392. 5 C. W. N. 900, 6 C. W. N. 737. 

'parties concerned’ means persons interested in the dispute, 

•6 C. W, N. 737 s aO C. 155 F. B., 20 C. W. N. 978. 21 A. 443. 

a receiver appointed by the II. C. cannot be made a party. 

30 C. 593 : 7 C. W. N. 390. 30 C. 721. 1014. 

— -it is optional with the party to attend or not, the Magistrate 
4s not competent to issue warrant upon a party. 5 C. W . N. 71. 

the M. should not ibriDk from passiog an order in favour of 

the party who has givcu satisfactory evidence of his possession 
even if the other party has remained exparlt. 1924 i’at. 47. 

——no order can be made under this sec. In respect of perso 
who disclaim all interest in the property. 6 C VV. N. 104. 

final order* without makiDg a petitioner oer ^J. (5 
party and without bearing him. is bad in law. 14 70S 

where an order under a. 145 is based on e cord 

a time when one of the patties was not on the tall, 

wholly illegal. An order passed by a M. droppln 
unnecessary cannot be reviewed by him. 89 1. . 

1289 : 1925 Kag. 4S7. 
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under s. 145 proper opportunity should be gi^en to the 

parties to produce their evidence. 6 Pat. L. T. 215. 

when the M has before him clear and undeniable evidence 

that there is no more likelihood of a breach of the peace and that 
the parties have come to a settlement of their dispute the M. must 
drop the proceedings. 3 P. 288: 1925 Pat. 589, 15 C. W. N. 563 Bp/. 

where the proceeding is dropped with the consent of both 

the parties the court has no iunsdiclioo to enter into an investiga- 
tion of the right to the sale proceeds of the crops attached during 
the pendency of the proceedings. 20 L. W, 924. 

— j— the M. IS to exercise his own judgment as to whether 
there IS likelihood of the breach of the peace. 83 I. 0. 69J: 1914 
Pat. 83; 5 Pat. L T 252. 

highly desirable that once a bearing is commenced 
and witnesses are examined it should go on from day to day, until 
L IS taken and argument is beard, and the order 

should be passed as soon as possible 1924 Pat. 231; 83 1.0.665. 

tbe AI has Initiated a proceeding he must complete it 
after taking evidence offered by the parties. 71 1 C. U2' 24 Cr. L. 

, “S written statemeoi is filed 4 Pat. L. T. 308. 73 1. 0. 
17<7, 24 Lr L, J. 557. 

when the court decides to take ectlcm under this sec. all 

933**2” Cr'^L^J expense of the Crown. 81 1. C. 

.hoJT W5°! M'(5r,°L j’sra”*'''' 

,L finding of breach of peace is neoessary for the purpose of 

l. J. lSTl9«7£,°h‘^ZM‘‘° '3 I- C. 519 : 24 Cr, 

.r:'""’ ePP'efi'emion of a brrach of the peace is the first 

tbBt.V " .hPPPftety to eivo jurisdiction and when ft is found 
thfM'T "a 1°°®" ''"P idfisdlction ceases and 

“"‘PP *"5 t„ stoppro'ooeeding. 

there IS no provision for restoration of noasesMinn it ran 
!l f't'cr."^ JMCl.""”'" “ '"‘“'Pil '» possession. 72 

ox=e';7;nhe\cln°aliSeo?iL'j^„"of,r"lH 

'PPO'se'-f.' 71 'l. 0.512; 


Local in7ifi»y. 
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— -wheo R M. a luca) 

th. re.ult ot hli obwtv.iion "“''7' "='.rdinj 

«he proceed.OEl aro vil.at.a. M i f.JJ 

Cr. L. J. 543 ' *■>*2 /'at j'ji j.' 

<5). Parties }n S« 145 procaed/n^. 

the object of Uio proceeding under s JJ'jr./n 

the disputes as to possession of immovable properU* so!I“* 
a breach of the peace. So it is necessary that iJi ».►»» ** 

ahould be brought on the record and an opportua/tp 

to all to put forsTdtd theif respective claim* s 

I.C. 442. ^ f 45s . hi 

parties do not mean servanis or acentt of 

interested. 2lC. 915. 25C 423.7C. W. M 408. lb l.' W H 3* 


oterruled. 10 U SV. ti. lusa. 

^^proceedia^s under s 145 take place 
«a a report made to the dfagis 
al] other parties ooncenipd anc 
pense. the parties otigioallr 
ootne in later should be range 
second party and so forth. 1925 Hag. 142. 


on behdir of tb© C/oiva 


>— -when a person comes to ebo«v that there Is no dispute be 
does not become a party. 3C.W. H* 592.5 C. W', N. 900, 6 C, w. H. 737, 
—'patties concerned' means persons interested in the dispute 
« C. W.N. 737 : jO C. 155 F, B., 20 C. W. N. 978. 21 A. 443. 

—a receiver appointed by the II. C. cannot be made a party. 
30 C, 593 ! 7 C. W. K. 390. 30 C. 721. lOU 


it U optional frith the party to attend or not, the Magistrate 

4s not competent to issue svorrant upon a party. 5 C, VT . N. 71, 

the M. should not shmik from pasalag an order in favour of 

the party who has givea satisfactory evidence of bis possesslou 
even If the other party has rema'ined eaparfs. l924 Pat. 47. 


no order can be made under this sec. in respect of persons 

who disclaim all interest in the property. SC W. H. 104. 

Coal orders without making a petitioner hnier CJ. (5j a 

party and without bearing hi®, is bsd In law. 14 C. w. N. 708 

where an order under s. H5 is based on evidence recorded at 

a time when one of the parties was not on the record at all. it is 
wholly illegal. An order passed by » M. dropping certain p^sons as 
unnecessary cannot be reviewed by him. 89 1. C. 153 : S6 Cr. L.J. 
1289 : 1925 Nag. 457. 
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all persons interesled should be gjveo an opportunity to put 

forward their cldims 81 Ind. C. 442 * 5 P. L. T. 458. 

none of the parties litigating under s 145 can be called an 

accused and consequently s 342 (4) does not apply and the parties 
may be examined on oath 83 lod. C. 6)0. 25 Cr L.J, 70, 29 C, 
W. N. 475. 

proceedings under chapter Xtl are guast civil proceedings 

to determine who shall be plf and who dft it» the civil suit and tt> 
prevent breaches of the peace. 41 C L J. 479 F,B. 

'Where the dispute relates to various plots and between 

arious sets of parties the proper procedure is to make each the 
subject-matter of a separate proceeding, but m the absence of actual 
prejudice to any party there is nothing to prevent the joinder of all 
these in one proceediog. 85 I. C. 40. 26 Cr. L. J. 424: 1923 Pat. 545. 

a cosharer in possession not being made party in a proceeding 

under this sec. is not bound by the order and can resist the 
party declared to be m possession. 11 O L. J. 743. 16 I. C. 898 Ref, 
—proceedings are not without Jarisdiciion because some of the 
patties are concerned only with possession of a portion of the 
lands in dispute. 71 1.0.699. 24 Cr. L.J. 235. 89 1, C, 153 : 26 Cr. 
L. J. 1289 . 1925 Nag 457. 

—the omission to implead a tenant of a portion of the Und in 
dispute IS not fatal 3 Pat L. I. 291 . 1922 P. 371 s 68 I. C. 557. 

—an order under s HSisuot binding on persons who are not 
parties to the proceedings and eucb persons have no focus standf to 
apply in revision. 87 I. C. 023 . 26 Cr. 1.. J. 1035, but the effect 
of the order may under certain circumstances extend to persons 
other than the parties themselves. 33 C. W. N. 1002. 

—where the accused were not only aware of the proceedings 
but they were also found to have acted in collusion with the second 
party m order to deprive the first party of the fruits of their success, 
the order under sec. 145 was binding on the accused and they 
were liable to continue under s 188 I 1*. C. 33 C. W. N. 1002 

—where m proceedings under e. 145 one of the parties interes* 
ted is a minor but be is not served with ootlce the proceedings, 
ilioughSthey bo bad in law ns against him, are not without jurisdic- 
tion as regards the other parties. 89 I. G. 151 : 26 Cr. L. J. 1287, 

161 Nature and evidence ot possession. 

—when evidence of possession on both aides is equally unreli- 
able a ilaglstrate cannot pass order under s. 145 basing on a pro- 
■ , ' title. Such presumption may 

' , , < • ' . ' dos is reliable but equally balan- 

• 24 Gr. L J. 141. 

> < . • n relation to possession must be 

Interpreted in the sente of only sueh nctuni possession as the nature 
of the property is suseeptibie of. 81 Ind. C. 912. 

’’actual possession'’ means actual physical possession even 

of the treipasBcr and •’dlsput®” means actual disagreement existing 
between the parties at the time of tho proceedings even it it has 
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S. 145. (6) Nature aad evidence ef potaesslon— conM. 
already been decided by a Civil Court, il C. W. N. J173 ; 1025 
Cal. 610: 48 C. L J. 19J F. B. 

even the po&^session of the trespasser, if it be peaceful is to 

be maintained. 1928 Nag 284 29 Cr. L J 902 : 111 I C. 662 

—8\ niboiical possession is not actual possession 22 C. W. 
N. 4T9. 1915 AI. W. N 55. 55 C 826 32 C. VV. N. 275 1928 Cal. 
344 . 109 I C 231 • 47 C. L J 233 29 Cr. L. J. 503. 

symbolical possession obtained in exparte decree in civil 

court can be ignored as against str.'tnger to a suit 1925 Cal 186 

the question of possession has to be determined with re- 

terence to a sepecified point of time. s. e., the date of the initial order 
-or in the case of forcible dispossession, a date within two months 
next proceeding such order. 32 C. 109J. 16 Cr L J 239 (Mad). 

the M. is only to decide, without reference to title, which 

of the parties was m possession at the date of the proceeding He 
has lurisdictiOD to find possession but cot the mode of possession 
or bow the possession was to be exercised ; so where a certain 
jalkar rights were in dispute and the M. passed an order to the effect 
that one party was in possession throughout the year while the 
other was entitled to possession jointly with the former for a part 
of the year, the order was beyond bis jurisdiction. 30 C W. N 873 : 
97 I C 73 : 1926 Cal. 1622 

the declaration must be as to who Is actually in possession. 
95 I. C. 320 s 27 Cr L. J 784 . 1926 P. H. 0. C. 160, 91 I C. 76 i 27 
Cr. L. J 44. No question of title can be gone into. 28 Bom. L. R. 
488 95 I. C. 62 27 Cr. L. J. 734 : 1926 Bom. 313. 1927 All. 476 : 
101 I C. 469 . 28 Cr. L. J. 437. 28 Punj L. B 107 : 28 Cr. L. J. 328 : 
100 I 0. 712 1927 Lab. 822. 

the possession that can be pleaded in a proceeding under 

this section must be possession based on a claim of right to posses* 
Sion, 'Ibe possession of an agent or eervant which Is permissive 
cannot give a party to a proceeding a locus standt as against 
his principal or master. 92 I. C. 164 : 27 Cr. L. J. 212: 1926 
Nag. 286. 

——possession under this section must be absolute and conti- 
nuous and not occasional, but possession need not bo exercised 
continuously or every day of tbe year. By "continuous possession" 
is meant such possession which a party in possession may have 
occasion to exercise and has exercised and exercises whenever be 
likes. Continuity of possession should understood with reference 
to tbo object over which it is exercised. Occasional possession of 
fallow lands not capable of yielding much profit was sufficient 
possession under this section sod an order of attachment under a. 
146 Cr. 1>. C. was bad. 31 C. W. N. 334 : 100 I. C. 823 : 1927 Cal. 313 : 
28Cr. L. J.343. 

' —where a site is claimed to be burial ground the M. is to see 
whether tbe right to bury was exercised on previous occasion when 
necessity arose. Si M. 522 : 110 I C. 100 : 1923 Mad. 598 : 29 Cr 
J.. J. 644 : 55 M. L.J. 40. 
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where a dismissed agent continued in possession of the 
principal’s house his possession could not be that of an agent, con- 
seouently of a permissive character, 29 Or. L. J. 902 : 1928 Nag. 
284 : 111 I. C. 662 : 24 N L. R. 148. 

the period of two months under the proviso cannot be 

extended by the mere fact that the court took more than two months 
to decide whether action could be appropriately taken under s. 107 
or s. 145 &l I. C. 244 : 1926 Nag. 371 : 27 Or. L J 68 

expression of opinion of the court in a previous criminar 

case that one of the parties was in possession is not conclusive as 
to possession. 86 I. C, 806 : 26 Cr. L. J. 870. 

the - — t«’“ 

whole worlc 

talcing actic • • 

sons interfe 

possession 

L. J. 39 

— x-tbe date of tbe preliminary order is the critical date for 
determining tbe actual possession. 105 I. C. 449 : 28 Cr. L. J. 929. 

-^wbere possession on date of preliminary order is not found, 
but possession is found on a date prior thereto there will be a 
presumption of continuance of possession. 42 M. L J. 147:1923 
Mad 356 : 65 I C. 444 : 22 Cr. L. J. 92. 

but where the M. declared possession in favour of a party 

relying on some dooumeols of title relating to a period as old a» 
10 years prior to tbe proceeding without taking further evidence as 
to the continuance of possession tbe order was bad in law. 18 C. 
W. N. 703 

refusal of Magistrate to examine witness tantamounts to 

refusal to exercise jurisdiction. 1920 M. W. N. 133. 

documentary evidence should only be utilised to elucidate 

the oral evidence of possession 1920 M. W. N. 133. 

in case of conflicting evidence of possession the Magistrate 

may look to the evidence of title in combination with tbe evidence 
of possession. 7 C. 461 : 8 C L. B. 244, 13 0 175, 25 B 179, 15 L. 
W. 62 : 1922 M.W. N.12: 65 1.0.853. 

but neither proof of title nor an adjudication on the 

question of title constitutes proof ns to actual possession. 1928 
N ag. 284 : 111 I. 0. 662 ; 29 Cr. L J. 902. 

decision as to possession based solely on local inspection is 

bad. 1920 .M. \V. N. 133. 8 Pat, L. T. 755 : 28 Cr. L.J. 603: 1927 
Pat 301 : 132 1. C. 779. tbe order must be passed after discussion 
of the evidence. Inlter cate. 

witnesses produced must bo hoard. 15 C. W. N. 114 (note). 

orders under h 145 are ndmissblo on general principles as 

well as under s. 13 Evi- Act. to show who were the parties to tlie 
dispute, what tbe land In dispute was nnd who was declared to 
f't iin possession 29 C. 187 : 6 C. W. N. 386 : 29 I. A. 24 ; 4 Bom 
1. U. 1C7, P. C. 
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S. 145. (6) feature and evidence of possession — contd, 

where the landlord took possession of an abandoned bolding 

by virtue of sec. 87 of the B T. Act, be cannot be said to have taken 
forcible possession and no order can be passed against him. 31 C. 
W. N. 242 : 100 I. C 117 : 28 Cr. L. J 245 j 7 Cr R 357. 1927 Cal. 944. 

possession obtained by wrongful means but complete at the 

date of the order must be treated as actual possession. 32 Pun]. 
Rec. (1897) 10. 

8 145 (4) Cr P. C. does not apply to peaceful though 

wrongful taking over of possession by a person. 1927 All. 476 : 28 
Cr. L J. 437 101 I. G. 469 ; 7 Cr. C. 433. 

■ ouster of trespasser without recourse to violence and 
entry within two months is not unlawful and the subsequent taking 
possession of the land by force is of no avail. 44 C. L J. 593 : 1927 
Cal 261 : 28 Cr. L. J. 210 : 99 I. C. 1010. 

where the party dispossessed moves the Court to take 

action but delay of over two months occurs before the Court makes 
order, the party dispossessing cannot be retained in possession on 
thatground 1917 Mad. 816 : 28 Cr. L J. 782 . 104 I. 0, 110. 

•^->the M. Is to hod peaceful possession, be must go back to 
the time when the present dispute originated and not to the 
result of the dispute Itself. 4 C 417 

—forcible possession within two months is wrongful dispossess 
bIod within the meaning of the section and possession must be 
deemed to be in the party dispossessed. 20 C. W. N. 978. 

—but when the M. finds that on the date of the institution of 
proceedings under this section and for moro than two months pre* 
ceding that date, the members of the first party have been and are 
ID possession, although the members of the second party obtain 
delivery of possession of the property through Court a year 'ago, 
the M should pass his order In favour of the first party. 49 C. 177, 
see also 22 C. W. N. 479. 1915 M. W. N. 55. 

to bring the case within the proviso of sub-section (4) the dis- 
possession should be forcible as well as wrongful ; the mere wrongful 

J _.i.. . . . -J . ■ ^ that it was forcible as 

be section ; the remedy of 
ly in the Civil Court. 3 

. . . . force or violence should 

have been used to some person before the dispossession can be said 
to be/orci5/e. Dispossession by show of criminal force is forcible 
dispossession. 25 C. W. N. 601. 

the words “forcible” and •'wrongfully” have the same meaning 

as forcible entrv without due warrant of law under the English 
Statute. A forcible entry mnst be wrongful unless it is In execution 
of a legal process 23 Bom L. R. 1353. 

the data of forcible possession must be determined. 1917 P. 

W. R. 2S. 

whether the possession is wrongful when the rightful 

takes possession otherwbc than peacefully. 94 I. C. 7^ : 27 Cr 
J. 681 : 1926 Bom. 91. / 
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S. 145. (6) Nature and evidence of possession — contd. 

'Ouster 01 trespasser without the use of force cannot be said 

to amount to an unlawful entry on the land 44 C. L. J. 593 : 99 I. 
C Ji'lO 1927 CaJ 2bl 28 Cr. L, J 210. 

the point of time as to the actual possession is the date of 

the original order 27 C. 785 : 1 C. W. N. 562. 

where owing to an order under s. 144 no evidence of posses- 
sion withui two months is offered by either party regard must be 
had to the previous possession. 4 C W. N 563 . 27 C. 785. 

when the parties being members of the same family one 

party IS m possession for himself as well as on behalf of the other 
party, order cannot be passed under this sec declaring one party 
to be m possession. 23 C W H. 1051. 

a Af. can rely on evidence partly recorded by his predecessor. 

5 Pdt L . 237 . 76 I- C. 25 : 25 Cr L J. 89, 37 C L. J. 123 : 
73 I. C 265. 

— reference to arbitration and the award thereunder cannot ha 
the basis of a decision under s. 145. 3 Pat 288: 1924 Fat. 589. 

the order of the M is binding on all the parties and the un- 
successful party cannot be allowed to disturb the possession of the 
other party without ibaviog recourse to law 27 C. W. N. 171 : 37 
C. L J. 39 : 71 I, C. 225 

—a M. in deciding question of possession under this asc. is 
concluded by a previous order of the criminal court unless there 
has been a change of possession since the previous order. 95 I. C. 
475 J 27 Cf. L J. 815 : 1916 Lab. 479 (33 0. 33. 1922 C. 364) Dtst 

' ' settlement records are good presumptive evidence of posses- 
aion hut can be rebutted by subseqent decree of the civil court and 
the delivery of possession thereunder 5 Pat. L, T. 535 • 1924 Pat. 
144, 37 C. L J. 128. 

a M, can go behind the orders passed in favour of a party 
under the Survey and Settlement Act and the Bengal T. Act. 37 C. 
L.J. 128. 



— ^orderunders 144. Cr. P. C. between the same parties are 
admissible to prove that there were (hose cases and not for relying 
on the finding at to the quettion of possession. 31 0. W N 310: 
100 I. O. 713 : 28 Cr. L. J. 329 ; 1927 Cal. 327 : 45 C. L. J. 537.' 


“—If documents are admitted In evidence without objection 
they may be objected to later If they are relied on to prove the 
possession of parties 31 C. W. N. 310; 100 I. C, 713: 28 Or. 
I- J. 323: 1927 Cal. 327: 45 C. L. J. 537. 
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S. 145. Effect of civil court decree. 

m considering the Queatioo of possession the M. should not 

go behind the decision of the civil court between the same parties. 
When the decree is tnter partes it docs not matter whether the 
delivery of possession is actual or symbolical, 37 C. L. J. 256 . 73 I. 
C. 53 ; 24 Cr. I.. J. 517. 49 a 177. 3 Pat. L T. 335 : 23 C L. J. 321. 

in a proceeding under a. 145 a Magistrate cannot ignore 

the civil court decree though the court passing the decree had no 
jurisdiction over the land and whoa the decree is inter partes it is im- 
uraterial that the delivery of possession is symbolical. 27 C W. N. 267. 

civil court decrees are good and valid decrees until they are 

set aside and the criminai court cannot question the validity or 
legality of them 5 P L T 535 ; 1924 Pat 244 25 Cr L J. 88. 
1924 Pat. 711. 91 1 C 75 . 27 Cr L. J. 43 

the criminal court must uphold a reoent delivery of posses- 
sion by a civil court 71 I C 999 . 1923 P. 76 24 Cr L. J 279, 4 

Pat L T. 248 s 72 I 0 883. 24 Cr. L. J- 467. 

—the M. 18 not in every case bound by the previous order 
of a civil or criminal court relating to tbo question of possession 
The weight to bo attached to them depends on the facts and 
circumstances of the case before him When delivery of possession 
is recently given by the civil court it should ordinarily be respected 
unless something has happened subsequent to such delivery of 
possession. 4 Pat. L T 333 75 1. C. 363 24 Cr. L. J 939, 24 Or. 

L J. 279 : 71 I C. 999. 

>a civil court decree obtained against a tenant ex-parte 
under which D. Hr. obtained only symbolical possession, is not 
binding m proceedings under the sec 81 Ind. 0. 928 : 25 Cr. L. J. 1104. 

—the deolsioo of the civil court on the question of possession 
IS not conclusive id proceedings under this sec. 15 Cr. L J. 663 : 
25 Ind C. 991. 

a civil court decree Is presumptive proof of possession. 8 

C.WK 719:320 796, 33 C. 33 . lOO. W. N. 257. 25 C. C25; 3 0. W.N. 
461, 26 C 625. 32 C. 796. 6 Boro. L. J. 246. 2 A. L. J. 274. 

possession may be presumed to be with the person who 

>.«ti ♦™V"” — --•* — *’on of 8 decree though it 

• • • C. L. B. 200, 25 W. H. Cr. 

W.N. 461, 24 B. 527. 22 
. 55.2C. L. J. 147. 

a decree passed ex porfc under which only symbolical 
possession was delivered, or one which was not infer par/es is not 
bindieg on the criminal court. 81 I. C. 918 : 25 Cr. L. J. 1104. 

but n here a civil court decree obtained exparte is assailed on 

fraud, tbe criminal court need not go into the question of fraud and 
should act upon the civil court decree. 10 Pat. L. T. 862. 

there cannot be any hard and fast rule in respect of the 

evidentiary value of the decision of the civil court. 5 Pat. L. T. 69 : 
75 I. C. 535 : 25 Cr. L. J. 951. 

^—en order under this section does not affect tbe power of 
civil court. 22 A. 214 : A. W. N. (1900) 22 
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.. —•where there la a civil court decree a Magistrate canoot 
compel the successful party to go back to the civil court and get 
somctbiug else ; he must give effect to the civil court decree. 91 I. 0. 
75- 27 Cr. h. J 43. 

(7) Effet of order under this see. on subsequent civil suit 
and criminal case 

the fact that there was a proceeding under s. 145 Cr. P. C., 

that there was an enquiry into the latter and that there was a 
decision adverse to one of the parties is a relevant factinasuit 
for possession in a civil court. 40 G. L. J. 30 

m proceedings under s. 145 the Magistrates have always 

upheld the possession given by the civil court ; but possession given 
by the criminal courts cannot be treated in the same manner in 
which possession given by civil courts is treated under this sec. 
2 G. L. J. 147 

although a Magistrate’s order under this see. confers no 

title, the fact of possession remains and the persona in possession 
can only be evicted by a person who can prove better right to 
possess. 4 Bom. L. R. 167 t 29C. 187P. C. 

—the onus IS on ‘ • 

under the order has no , • ’ 

—an order uodet 


not affect the power of 

nissible in evidence to 
ahow the fact that such orders wore made; they are also evidence 
of U) who the parties were. (2) what the land in dispute was, (3) 
who were declared entitled to retain possession and it is admissible 
against every one when the fact of possession on the date of order 
has to be ascertained. 2'J C. 187. P. C. 

—an unsuccessful party in a proceeding under this sec. cannot 
be said to have been disposfessed under s. 9 of the Specific Kelief 
Act, 7C. L. J. 517, but whore the piff. was forcibly dispossessed by 
the deft, whose possession was maintained by the criminal court 
under this sec theplff. Is entitled to eue under a. 9 Specific Relief 
Act. 30 A. 331, 

where proceedings are initiated under a. 145 by a party who 
was eventually unsuccessiul it Is not open to the eucoessfut party 
to sue for damages. The damages are remote and are sufficiently 
compensated by any order for ooats that might be made In the 
proceedings. 20 A. L. J. 205: 651. C. SIS. 

wlicro the potltloncfs were convicted under e. 379 I. P. O 
for having cut and taken away the oppoait party's paddy and there 
wns a prior order under s. 145 Cr. P. O. dcclarlog the latto’rs right to 
poiseiilon, held that the accused could show by adducing evidence 
that he was in actual possession insplte of the order a« to possession, 
31 C. W. N. 061: 1927 Cal. 701: 104 1. 0. 413. 23 Cr. U J. 827. 
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'S. 145. (Q) Illegal orders, 

. , • < . * I’ * ‘ patty simply because 

, , <• > ' 1 . possession under the 

- patty was not party 

• " ■ • 1 ision of the 2nd party 

b)ut directed that some i>ortton of the land would remain in their 
possession the order was Illegal. 17 C. W. N. 793 

the Magistrate should see possession only and it is illegal to 
pass an order directing a bundh to be removed or to pay compensa- 
tion and costs 32 C. 602 : 9 C. W. N 862. 

where the possession was found in favour of the 2nd party 

as evidenced by title deeds of 10 years previous to the proceeding 
without taking further evidence as to whether that possession 
continued, the Older was illegal 19 C. L J. 356. 

only memorandum of evidence is insufficint to pass an order 

under s. 145. 19 C. W. N. 124. 

when the order is based on local inspection only, it is bad 

4 C. W. N. 779, 5 C. W, N. 71. 6 C. W N. 925. 7 C. W N. 510 : 30 0. 
918, 8 C. W, N. 642. 23 C. W. N. 750. 24 B. 527. 9 W. B. Cr. 64. 

>an order is bad when it is based on documentary evidence 
only. 5 W. R. 79. 7 W. R. 3. or on evidence recorded in another 
case, 13 A. 362 or on the written statements of parties and local 
enquiry. 7 B. L. R. 322, 16 W. B. Cr. 13. 25 W. R. Cr 21. 4 0. W. N. 
779, 12 C. W. N 771, or on the report of Ameen, 20 W. R. Cr. 51 
or when it Is passed without bearing arguments of the parties. 19 
Cr. L.J. 741. 

order directing the police to take charge of crops. 9 C. W. 

K. 125 or to make them over to a party. 2 C. L. J. 67 n. is illegal. 

an order to cause disputed lands to be demarcated by 

boundaries Is illegal. 27 A. 300 : 1 A. L. J. 619 : A. W. K. (1904) 264. 

an order probibitlog the collection of rent till the decision 

of the rights of the parties by tbe civil court is illegal. 9 C W. K. 
76 (note). 

——dropping of proceedings under s. 307 and continuing pro- 
ceedings under 8. 145 without tbe initiatory order is illegaL 32 C. 
552. 30 C. 112, 115, 30 O. 200 F. B., 28 C 416, 20 C. 520. 25 A. 
537, 24 B. 527. 6 C. W. N. 923. contra, 30 A. 41. 

— Ln-n — -leding under s. 107 or 145, 

• ■ ■ ■ • . ■ .ho paddy should be kept in 

• • • • 15 C. W. N. 254 (note). 

" ■ , , • , given the order it bad. 

— — the M. must give a statement of the reasons for his decision 
sufficient to enable the H. C. to determine whether be has complied 
with tub-see. (4) and whether be has directed bis mind in tbe 
consideration of the effect of tbe evidence adduced 39 C. L. J. 366 : 
81 Ind. C. 939. 

failure to make an order in writing as required by s. 145 (1) 

makes the procedure irregular but the defect it curable by a. 537 
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CO party has been prejudiced, SII nd. C. 543 : 3 Bar. L. J. 

25G 

where the proceedings were Initiated in respect of certain 

extent of land but the final order was pissed with reference to 
larger extent, the order as to the excess was without jurisdiction- 
I9’t Pdt 5^9 : 3 P. SS". 

order retaining both the parties in possession of different 

pins of the land is not bad. 11 C. W. N. 51. 

Ste other eaMS finder the heading “Procedure'" infra. 

(9) Ss. 107, 144, 145 and 147. which will apply. 

Ss. 107, 14S. 

where a dispute relating to possession of land is likely to 

cause a breach of the peace, a Magistrate has a discretion to proceed 
either under s. 107 O' under ss. 141 and 145. 32 C, 965, 39 C. 150, 
3G M. 315 24 C. W. K. lOTS. 7 C. W. W. 746 aod 26 31. 471 folf. 7 C. 
W. K U2nof/o(/. 1922 Pat 435 F. B. 

—where the ^fagistrale found that there was likely to he some 
dispute regarding the possetsion of the waste land on which a pujah 
was attempted to be performed, the proper course was to Institute 
proceedings under s. 145. 6 C. W. K. 8^3, 25 C. 559. 7 C. W. N.29.24 
NV. R. Cf. 67. 25 W. R. Cr. 74. 

-~-whea breach of the peace is found to he coatiogent upon an 
attempt by e.tber of the parties in dispute to crereUe acts of 
possession up^n a diiputed piece of land the 31 should proceed 
under s*. 145. 146 and not under a. 107. 7 C- W'. N. 29 n; 25 A. 537, 
540. 25 C. 559, 3 C. W. K. 453.6C. W. N. 833, nor under s. 144, 11 
a W. K. 271. 

— - while it is di'Creiionary with the 31, to draw up proceedings 
under *. 107 the proper course, when there is bona-fide dispute as 
to lands, is to proceed under s. 145 Otherwise, the effect would be 
to bind down one of the parties only to the dispute without any 
adjudication upon the question as to which of the two parties is in 
pos*e»sion. 6 Pat. L. T. 765 ; 90 I. C. 444: 1925 Pat. *10 ; 26 Cr. L. 
J. 126!. 1922 Pat. 435 F. B . /cf . 32 C. 965 and 7 C. W. N. 7ilj, Diet. 

where the dispute is not one concerning land but it is con* 

erming tome other right s. 107 proceeding is more appropriate- 
32 0. L.J. 54. 

if there Is such a dispute between the parties leading to a 
breach of the peace, proceedings may be drawn up under t. 107. Cr. 
P.C. 42 U. L. J. 127. 

where there Is a lona-fi<le dispute relating to a fishery right, 

tbe proper course IS to proceed under a. 145 and not under s 107. 
35C.U7. 

•^it cannot be held at a general rule that by the provision of 
the Cr. P. C. a M. is deprived of juri'dietion under t. 107 in n case In 
which the dispute likelv to cause a breach of the peace relates to 
possession of land. 7 C. W. K. 746. 32 C. 956. 26 If. 171. 
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S. 145. (9) Ss 107, 145— conW. 

n-bere there is a ban^i ftde diaputo aa to the right to the 

possession of Idnd between two rival parties, giving rise to a likeli- 
hood of a brea.b of the peace, it is unfair to bind down only the 
party who happens to be m possession under a. 107. to keep the., 
peace , the proper order in such a case would be to bind down both 
the parties under s, 107 or to institute proceeding under s. 145. 
12 C. W. K- 6U6. 35 C. 117, 19 Cr. L. J. 712 (Pat.), 1 0. L. J,-632, 23 Cr. 
L. J 121 (c), 22 Cr. L J. 574. iPat.) 

the words m s. 145, are inandstofy while the language in 

s 107 18 discretionary. 35 C. 117. 25 C. 559 /of. 

in a proceeding under s. 145 the magistrate cannot, on taking 

evidence, pais an order under s. 107, 10 C. W M. 170 (note). 

where both parties are included in the term public it becomes 

a question of joint possession and it is in the nature of an easement 
and proper proceeding should be to take cogDizanoe under s. 144 and 
not under s 145 17 0. W. N. 205 : 17 C. L. J. 379. 


—whether after proceeding under a. 107 it will be proper for a 
Magistrate to act under s 145, depends upon tbe circumstances of 
each case 39 C 5S9. 16 C. W. 83 : 14 C L. J. 429, 34 A. 449. 

— ~an order under s. 107 is no bar to a subsequent proceeding 
under a. 145, 39 C, 469, 21 C. W. N 160.36 A. 143. 16 C. W. N 384 
and Vice terse, 36 M. 315. 24 O. C. 21but to institute proesedlng 
under one section and to pass order under another Is Illegal. 14 A. 
L J 794, 19 Cr. L J 320 (Pat.) 

the Magistrate can continue proceedings under s. 145 even 

after an order under e 107. 21 0. W. N. 160. 

where the circumstances require, the M. may take proceed- 
ings under s 145 after an order under s 107 39 C. 569 : 16 C'. W. K. 

384 . 14 C. L. J. 429, 34 A. 41. 

except in grave emergency s. 145 is the proper see. 18 Cr. 

L. J 942 : 42 I. C. 327. (Burj (26 M. 471 32 C. 966. 11 C, W. N. 
271) Hef. 

where there is dispute as to the possession of the property 

between tbe parties s. 145 is tbe proper e. 3 P. L. W. 353 : 19 Cr. L. 
J. 113: 43 I. C. 401 

in case of dispute concerning the possession of land tbe 
proper course is to adopt s. 145. 21 Cr. L. J. 947 : 75 1 C. 531 : 
1 Pat. L. R, 223, 3 Pat. L. T. 570 s 23 Cr. L. J. 200 : 65 I. C. 656. 23 
Cr. L. J. 498 : 68 1. C. 34 ; 2 Pat. L. T. 392. 2 Pat. L- T. 484 : 63 I. C. 
921 : 22 Cr L. J. 685, 1 Pat, L. T. 369. 57 I. C. 449 : 21 Cr. L. J. 625. 
1 P. L. T. 377 : 57 I. C. 662 : 21 Cr. L. J. 646. 

58.107,144,145. 

the possession delivered by the civil court must be- 

by the criminal court and by proceeding under x. ' or 107 and- 
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S. 145. (9). Ss. 107, 144, 145— conM. 

fay proceeding under E. 145. 1 Pat. L. T. 81: 57 I. C. 05 ; 1S>20 Pat* 
124. 1 Pat. L. J 44 Dtst. 

.^—TTbat the H. Court deprecates IS the habitual and unjUstiS- 
nble use of s 144 as a aubstttate for Ss. 107 and 145. 1 Pat. L. R. 2 : 
3 Pat. L. T. 573 . 23 Cr. L J. 549 : 69 I. C. 149 F. B. 

if after the eTplration of the period of two months there is 

any likelihood of the fresh breach of the peace the proper course for 
the M. IS to take proceedings under s. 107 Cr. P. C. 3 Pat. L. J. 130: 
44 I. C. 589 : 19 Cr. L. J. 3S5. 

Ss. 144, 145. 

>— where a party in possession is dispossessed by another party 
who is subsequently helped by an order under see. 144 against the 
party who was originally in possession, in a proceeding under s. 145. 
the period for which the injunction under s. 144 was m force agaiost 
the latter party could not be excluded. ISCr. L. J.301 3S I. C. 333. 

a M’a. initiation of proceeding under s 144 Cr. P. 0. and at 

a later stage iatimating to the parties present in court bis intention 
to draw up proceedings under s. 145. is not irregular. 4Pat. L-W. 
234 I 44 I. C. 743 : 19 Cr. L. J. 396. 33 C 68 /of. 15 C. L. J. 267. 29 M. 
373 Appr. 


s. 144 applies only if there is no doubt or dispute as to posse- 
ssion, if there is dispute s. 145 will apply. 2 Pat. L. T. 484 : 63 1. C. 
621 : 22 Cr. L. J. 6S5 ; 1 Pat. L T. 369 : 57 I C. 449 ; 21 Cr. L. J. 625, 
1 Pat. L. T. 377 : 57 I C 662. 3 P. L. J. 243 : 47 I C 65 : 19 Cr. L. 
J. 869. lie. W. N.27. 

Ss. 145, 147. 

when proceedings are started under s. 145 on the basis of 

Police report hut during the trial it Is found that the matter falls 
under a. 147, the court can convert the proceeding into one under 
that sec 85 I. C. 654 : 26 Cr. L. J 558; 1925 Cal. I02t. 

dispute arising with reference to the tight of worship in a 

temple falls under s. 147 and with reference to the possession of the 
temple comes under s. 145, 48 M. I*. J. 528. 

where the dispute is relating to land underneath a com- 
pleted bund neat a bif and the only question was whether the 
land belonged to one party or the other the case came under s. 
145 and not a. 147 Thera is distinction between a case of com- 
pleted bund and a bund to be erected. 33 C. W. N. 1004. 

(10) Transfer, Revision and Reference. 


898. 

308 


the courts have power to transfer a case under s 145. 

. 28 C. 709 s 5 O. W. N. 749, 2 C. L. J. 614, 24. A. 151. 4 Pat. 
: 73 I. C. 173. 


22 C. 
L. T. 
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S. 145. (10) Transfer, Revision and Reference— confcf. 

& transfer b; a M. not empowered to do so is an irrsgularitr 

which can be cured by a.' 529 Cr. P. C . 3S C. 370,13 OWN 530, 
4 C. W. N. 821. / 

>a proccedini; udder s 145 does not constitute a criminal 
cause or matter and there is no jurisdiction under s 526, to entertain 
an application for transfer of such proceeding, 8 S L. R 215: 
ISCr. L.J. 249.5 C.W. N. 749. 18 C. W. N. 274.6 Pat 553: 1927 
Pat. 351: 8 Pat. L. T. 716, 1925 Lah. 48, 76 I, C. 868: 25 Cr L J. 
276 ffe/. 154 P. L. R. 1914 not fol. 26 M. 181, Contra, 10 A L J. 
27: ISCr.L, J. 452: 34 A. 533: 15 Ind. C. 84. 26 M. 188: 12 M. 
L. J. 91, 18 C. yV. K. 393 const. 10 C. W. N. 1095 

s. 526 ci. (8) Cr. P. C. does not apply to a proceeding 

under 8.145 Cr.P.C. 34 C.W.N.SD: 1929 Cal. 778, 50 C. L. J. 331, 
1929 Cr. 0. 522. 

the H. C. has the power to transfer a proceeding under b 

1 ‘ • . . • . - g provisions of 8. 15 

■ . ■ . • * /and the Magistrate 

• order. 16 0 C 192: 

—a Magistrate cannot revise bis own order 35 C. 350 12 C. 
W. N. 605. 

—the order it Anal one and it is not open to tbe M. who passed 
it or to his successor to review it or eet It aside in any way, 48 A. 
258 : 27 Cr. L. J 466 : 1926 Ail- 242 : 24 A L. J. 227 i 93 I. 0. 690. 

—a district Magistrate has no power to eel aside orders 
passed by a Subordinate Magietrato under s 145 He can only 
refer the cases to the H. C. 88 I. C. 526: 26 Cr. L.. J. 1166: 1925 
Cal. 1234, 33 C. W. N. 723. 19:9 Cal 751: 1929 Cr. C 385. 

when a subordinate Magistrate refuses to interfere the 

District Magistrate is competent to institute proceedings under this 
section if be is of different opinion. 29 C. 242. 6 C W. H. 290, and 
even on tbe same materials. 43 C. L. J. 586: 97 I. C. 59: 27 Cr. 
L. J.1033: 1926 Cal. 1049 

where tbe original proceeding before the subordinate M. 

. ij *1.. I . ... _ 


t ■ ■ i • , 

even if no notice was given to tbe opposite party, that being a 
mere irregularity. 33 C. W. N. 723 s 1929 Cal. 751 • 1929 Cr C. 385 
— —a defect in the proceeding under s. 145 which renders it 
illegal is a ground for revision of tbe order by the JI. C.. A. W. N. 
(1905) 260. 9 P. W. R. 1915 Cr:92 P. L. R. 1915,1929 Mad. 847 : 
1929 M. W. N. 708. 

tbe High Court has no power to send for tbe record of a 

case which, in intention and In fact has been begun and continued 
under Ch. XII. 13 Cr. L. J. 495 : 15 Ind. C. 495. 31 A. ISO, 1 A. L. J. 
113. 3 a W. N. 49. 
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S. 145. (10) Transfer, Revision and Reference— confj. 

the H C can interfere »n rorisfon with an order purporting 

to be passed under a 145 (1) giving no information as to the object 
of dispute and leaMiig the person quite In the dark as to the dis- 
puted property. 27 A 206 : A- W N (1901) 231, 30 C. 413. 

the H C as a court of revision cannot Interfere with the 

decision of the trial court with respect to the /oefum of possession 
so !oi.g as there is evidence supporting the finding. 93 I. C. 615 : 2* 
Cr. L J. 471 : 8 Lah. L. J. 47. 

the H C IS not to examine the evidence to consider whether 

the finding of the lower court under a 145 Cr. P. C. can be sustained 
or not. 28 Cr L. J 901 ; 105 I. C. 229 ; 1928 Pat. 88. 

the absence of evidence on the record to show that a 
dispute likely to cause a breach of the peace exists cannot be 
fiulRcient grounds for the iaterforence of the superior court. 28 Cf. 
L 5 847 ; 104 I. C. 463 : 1927 0«dli 359. 

the omission of the Magistrate in a proceeding under s. 

U5, to give effect to the presumption arising from the entries in » 
recently published Record of Kights IS net a question of jurisdiction 
of the Magistrate and the High Court cannot interfere on that 
ground 19 C. W, N. 123 

—8. 435 places procoediogs under Ch.XlI beyond the power 
..r LI n , — . — • — .L. to tbeir remedies in the 

69.36 M. 275 : 12 M. L. J. 439 : 
17 0. P L R. 133.25 B 179. 2 
499. IS C. W. N. 393. 

~~wbete there la initial want of jurisdiction, proceedings 
purporting to be under s. 145 are not really proceedings under It and 
the H C can interfere under s. 439 Cr. P. C. but in caoe of irregu- 
larities only interference can be only under s. 107 of the Govt of 
India Act. 71 I C 328 : 24 Cr. L. J. 100 s 1923 M. 60 36 U. 275, 286, 
41 A. 302. 37 M. L. J. 589, 27 M. L. J. 169. 17 C. W. N. 205. 40 0. 983. 
32 C. 249, 2 L. W, 107, 3 L. W. 164. 12 L. W. 939, 38 M. L. J. 73 
Ref. 

VI n lto — ard costs incurred before it on 

tl case against an order passed 

u ■ • 147. 45 11.913/01.0071(^.27 

B .. J 661 : 1926 Bom.9L 

the H. C has no jnrisdiction to entertain a petition for the 

appointment of a Receiver pending the disposal of a criminal revision 
petition preferred against an order under s. 145. 1925 M. W. N. 772 ' 
40 M. L. J. 593 • 22 L. W. 723. 

-an order under s. 145 is not binding on persons who are not 

parties to the proceedings and such persons have no loca.a sfoTidi to 
apply in revision. 87 I G. 923 : 26 Or. L. J. 1035. 

S. 146, (Power to attach subject of dispute). 

the Magistrate should consider the evidence fairly and judi- 
cially for the purpose ^ • • ■). W. N. 9X0. 

• .there is no '• jUtrate by 146 

to make independent , . onoortunity de- 
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S. 146. (Power to attseh subject of dispute)— conic/. 

-clme to adduce evidence as to possession, to that case the M is 
to fall back on the lofarmation before him as to the breach of the 
peace and in the absence of material to protect the possession of one 
or other of the parties he must attach the property. 118 I. C. 
326 30 Cr. L. J. 894 10 Pat. L T 867 

tbe M should be very reluctant to attach property under 

this sec as u is an act of confiscation. He should collect and con- 
sider the evidence 82 lod C. 367 • 5 P. L T. 589. 

a Jfagistrate cannot attach property when there is no 

likelipood of the breach of the peace 2 A. L J. 149, 9 C. 
W N 75 (note' 

the intention of the legislature is to maintain the status 

OttO 9 C W. N 887 . 1 C L J 331. 

— the property can be attached only on the ground that the 
Magistrate cannot satisfy himself as to ivbicb of the parties is m 
possession and not oo his inability to decide on the rights of the 
parties 6 Bom L. R. 723. 7 Boro L B. 18,87 0. 785.4 0 W N. 
655, 2 WeirllO. 10. L k. 86. 213. 14 0 461,25 W B 6S. 2|\V R, 
Cr. 40. 23 0 W N. 910-20Cr L J. 342.210 W N 1059, 

Magistrate cannot attach the property under this section 
ivitbout making inquiry 9 Cr L J. 212, 1 0 L. H. 213, or after 
refusing to grant time to the party to produce evidence 12 0. W, 
N 896 : 8 Cr. L. j 202, or simply because that the party does not 
adduce evidence. 16 C W N. 1052 : 4U C. 105 

—an order passed under s. 146 (1) without any esaaiinatioo 
of witnesses although a number of them were present it court, is 
invalid. 35 C. L J. 291 : 63 I. C. 273 23 Cr. L. J. 688 

this section does not apply when there is no doubt as to the 

actual possession 3 0. L. R. 94. 

— - the section applies when neither of the parties is in possess- 
ion. 9 0 W. N. 887 : 1 C. L J. 331 

—a Magistrate has no jurisdiction under s 146 on his finding 
that the contending parties are in joint possession. 27 AI. L. J. 169, 
15 Or. L. J. 572, 

where each parly is found to be in possession of different 

portions of the disputed land the Alagiatrale cannot attach it under 
the sec. 9 0. \V. N. 887 : 1 C 1.. J. 331. contra. 22 Or 297. 

if the component parts arc distinct and separate the Alagis- 

trate may if necessary, deal with the different parts differently. 5 
0. W N. 710, 11 c. W. a. J9S. 24 W. B. Or. 73 

there must be proceeding under sec. 145 before an order under 

8. 146 cannot be passed. 75 1. C. 80 : 24 Or. L J. 8S0 : 1923 Nag. 297. 

—— when toere Is boundary dispute over a narrow strip of land 
the Magistrate should not attach. 4 W, B. Cr. 26. 

an attschnient under*. 146 can only be made after the M. 

has made a reasonable effort varying of course with the circums- 
tances of each particular case, to decide the question as to they 
possession. 4 Tat. L. T. 441 : 24 Cr. L. J. 754 : 74(1- C. 253. 40 C. ICa 
fir/. ■ ( 
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. 145. (10) Ti>ans(cp, Revision end Reference — contd. 

— the H C can interfere in rOTision with an order purporting 


to bo passed under t> 145 (1) RiTing no Information as to the object 
of dispute .ind leaMiig the person quite in the dark as to the dis- 
puted prooerty 2? A 296 : A. W N. (1904) 234. 30 C. 413. 

the H C as a court of revision c.nnnot interfere with the 

decisjiin o/ the trial court with respect to tbe fnctum of possession 
so loup as there is evidence supporting the finding, 93 I. C. 6J5 : 27 
Cr. L J 471 } 8 Lah. L. J.47. 

ihc H. C. IS not to eiamine the evidence to consider whether 

the fiijding of the lower court under s. 145 Cr. P. C. can be sustained 
or not. 28 Cr. L. J 901 : 105 I. C. 229 : 1928 Pat. 88. 

the absence of evidence on the record to show that a 

dispute hkct)r to cause a breach of tho peace exists cannot be 
sufficient grounds for tbe interference of the superior court. 28 Cr. 

L J 847 : 104 I. C 463 : 1927 Oudh 3.59. 

tho omission of the Magistrate in a proceeding under s. 

145, to give effect to the presumption arising from the entries in a 
recently published Itecord of Kigbts is not a question of jurisdiction 
of tbe Magistrate and tbe High Court cannot interfere on that 
ground. 19 C. W, N 123. 

—8. 435 places proceedings under Ch. XII beyond the power 

nf u fy to their remedies in the 

.69.36 M. 275: 13 M. L.J. 439 s 
17 C. P L. R 133. 25 B 17». 2 
499.1BC. W. N. 393. 

——where there is initial want of jurisdiction, proceedings 
purporting to be under s. 145 are not really procoediugs under it and 
the H. C can interfere under 8. 439 Cr. P. C but in case of irregu- 
larities only interference can be only under s. 107 of the Govt of 
India Act. 71 1 C. 228: 24 Cr. L. J. 190 ; 1933 M. 60 36 M 275,286. 
41 A. 302, 37 M. L J, 589. 27 M. L. J. 169. 17 0. W. N. 205 40 C. 983. 
32 C. 249. 2 L. W. 107, 3 L. W. 164. 12 L, W. 939, 38 AI. h. J. 73 
Ref. 

the H. 0. has BO power to award costs incurred before it on 
the hearing of a Criminal Revision case against an order passed 
under Chap. XII. 48 AL 262 86 I. O. 147. 45 AI. 913 fol Contra. 27 
Bom. L. R. 1353, 94 I. O. 709 : 27 Cr. L. J. 661 : 1926 Rom. 91. 

the H. C. has no jurisdiction to entertain a petition for the 
appointment of a Receiver pending the disposal of a criminal revision 
40^M*°L W* °° order under s. 145. 1925 AI. W. N. 772 : 

“—an order under s. 145 is not binding on persons who are not 
parties to the proceedings and such persons have no locus standi to 
apply in revision. 87 I. 0. 933 : 26 Cr, L. J. 1035. 

S. 146. (Power to attach subject of dispute). 


. Alagistrate should consider the evidence fairly and judi- 

cially for the purpose of arriving at a decision. 23 C W N 910. 

o^.''Sation imposed on the Magistrate by b 146- 
to make mdependeut inquiry. If the parties, havins onnortunitr de* 
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S. 146. (Power to attach subject of dispute)— conftf. 
dine to adduce evidence as to possession. In that case the M is 
to fall back on the information before him as to the breach of the 
peace and in the absence of material to protect the possession of one 
or other of the parties he must attach the property. 118 I. C 
326 : 30 Cr. L J 894 • 10 Pat L T. 867. 

the M should be very reluctant to attach property under 

tbisaec. asit is an act of confiscation. He should collect and con' 
aider the evidence 82 Ind C. 367 : 5 P L T. 5S9. 

a Magistrate cannot attach property when there is no 

likelihood of the breach of the peace 2 A. L. J. 149, 9 C. 
W N 75 (note). 

the intention of the legislature is to maintain the slatus 

^uo 9 C. W N 887 1 C.L J 331. 

the property can be attached only on the ground that the 

5fagistrate cannot satisfy himself as to svbich of the parties is in 
possession and not on Ills )n.ibility to decide on tbs rights of the 
parties 6 Bom L. R. 723, 7 Bom L R 18. 27 C 785. 4 C W N. 
655, 3 Weir no. 1C L R.86. 213. 11 C. 361. 25 W, R. 68, 2<\V', K. 
Cr. 40. 23 0 W K, 910 : 20 Cr. L J. 342. 2l C. W. N. 1059. 

— . .. t. .. -.jpcriy under this section 

Tvithout 1 0. L. K. 213, or after 

refusing . . iduce evidence 12 C. W, 

N. 896 ! tbdt the party does not 

adduce e * ' 105 

an order passed under 6.146(1) without any examinatioa 

of witnesses although a number of them were present n court, is 
invalid. 35 C. L. J. 291 : 69 I. C. 273 : 23 Cr. L. J. 688 

—this section does not apply when there is no doubt as to the 
actual possession. 3 C. L. R. 94. 

the section applies when neither of the parties is in possess- 
ion. 9 C. W. N, 887 ! 1 C. L J. 331. 

a 5Iagistrate has no jurisdiction under s 146 on bis finding 
that tbo contending parties are in joint possession. 27 51. L. J. 169, 
15 Cr. L. J. 572. 

-—where each party is found to be in possession of different 
portions of the disputed land the Alaglstrate cannot attach It under 
the sec. 9 C. W. N. 887 : 1 C. L. J. 331. conlra. 22 Cr 297. 

if the component parts are distinct and separate the 5Iagia* 

irate may, if necessary, deal with the different parts differently. 5 
C. W. N. 710. 1 1 C. W. N. 198, 24 W. R. Cr. 73. 

—there must be proceeding under sec. 145 before an order under 
8. 146 cannot be passed 75 I. C. 80 : 24 Cr. L. J 880 : 1923 Nag. 297. 

——when there is boundary dispute over a narrow strip of land 
the Magistrate should not attach. 4 W. R. Cr. 26. 

an attachment under 8. 146 can only be made after the M. 

haa made a reasonable effort varying of course with the circums* 
tancea of each particular cate, to decide the question as to the 
possession. 4 Pat. L. T. 441 j 24 Cr. L. J. 754 : 74,L C. 258. 40 C. 105 

/?r/. 
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S. 146. (Power to attach subject of dispute) — conM. 

— —it is the duty of the M. before attacbicB property to make 
some inquiry in order to ascertain, if possible, who was in possession. 
Where no inquiry is at all made the order of attachment cannot 
stand. 3 P. L. T. 431 : 66 J. C. 421 : 23 Ct. L J. 277 

where the order U passed without taking evidence of any 

kind it Is Without jurisdiction. 32 C. W. N. 813 ; 1928 Cal. 703 ; 30 
Cr.L J. 802 1^117 1.0.600. 


'--this sec* 
written 
s had et* 
A. 141: 
!6 A. 233, 


31 A. ISO. 26 A 144. 

——the Magistrate cannot pass an order in a dispute between 
parties whose rights will have to be decided by a Revenue Courti 
15 A. 394. 

—it cannot be laid down as a general rule that no order of 
attachment under s. 146 can be made in reepect of the disputed 
property simply because one party bee been bound down under s. 
107. 16C.W. N. 384 

an order !s illegal when no written Judgment is passed. 13 
0. W. N.71 (note). 

——‘crops' me 145 (2) being limited to standing crops attached 
to the land, a magistrate cannot attach crops cut and stored. 30 
C. 110. 

—where certain immovable and movable properties belong- 
ing to a Math in dispute were attached and U was found that the 
movable property was appurtenant to the Math the attachment 
thereof was held to be valid. 93 I. C. 15? : 24 A L. J. 383 : 27 Cr. L- 
J. 429 : 1927 All. 125. 


— — in certain cases local inspection is very neoessarv. 
L. J. 267. 


after the final decision of the civil court the magistrate 

cannot retain the profits derived from the attached property 1893 
A. W.N.lOO, 

— —for the purpose of limitation, the seiam or legal possession 


the Magistrate remains in possession of the attached 

property on behalf of the true owner. 32 C. 856. 

the only order of attachment or appointment of Receiver 

need not be set aside by suit. U1 1 C 152 : 1929 Mad, 38. 
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S. 146, (Power to attach subject of dispute)— cont<f 

— >if limitation haa already begun to run, the attachment does 
not give a fresh starting point. 5 C. W. N. I6l> 

where the civi) court has already determined the rights of 

the parties and also determined the possession so far as It was m 
its power, an order under s. I4fi is unjustifiable and must be set 
aside 43 A. 397 : 93 I. C. 1055 : 27 Cr. L. J. 559 : 1926 AIL 685. 

a .5ragi8trate ceases to have authority to retain the property 

after a competent civil court haa determined the rights of the 
parties 15 Cr. L. J. 500 ■ 24 Ind. C. 588. 

the Magistrate should withdraw the'attachment as soon ns 
it IB brought to his notice that a competent court has determined the 
rights of the parties thereto or the person entitled to possession. 
17 M. L. T. 392. 

a M has jurisdiction to withdraw the attachment and make 

over possession of the property to a party m whose favour a dicislon 
has been pronounced by the civil court. 39 C L. J. 353.81 Ind. 
0. 553 : 25 Cr.L J, 937. 

— ~but it U not open to the Deputy M. attaching property or 
to tbs Dt. M. to review the order of attachment or to hand over 
possession of the property to one of the parties 3 Fat. L. T. 648 : 68 
I C. 402 : 23 Cr L J. 562. 

—when the Magistrate during attachment finds the property 
to be In the possession of a third person (iandlord) be should with* 
draw the attachment. 24 W. R. Cr. 40. 

—once ao order under this section is passed it can come to' 
end only under one of the two circumstances, the first being that 
there IS nil longer any likelihood of a breach of the peace in regard 
to the Bubject'cnatter of the dispute and the second being that a 
competent court has determined the rights of the parties to the 
proceedings or the person entitled to possession of the subj'ect* 
matter of the dispute. 30 C. W. N. 646 ; 1926 Cal. 316 : B7 I. C. 975 : 
26 Cr L. J. 1055. 

after releasing the property from attachment the Magistrate 

may re*attacb it by starting de novo proceeding if on the appearance 
of a third claimant a breach of the peace is apprehended. 25 W. R. 
Cr, 63. 

-^—attachment after adding new parties in the course of the 
proceeding under s 145 was held to be bad as it affected the posses* 
Sion of the party newly added, 4 C. >V. H. 83 (note). 

order of attachment binds persons who are parties to the 

proceedings under s. 145. 3 C. \V. If. 329. 5 C. W. N. 105. 

disobedience to an order passed under this section is not an 

offence under s. 183 I. P. C. 8 M. L J. 253, but a trespass upon 
attached property is puoisliabfe aader s. 447 I. P, C, 8 U. L. 
J, 253. 

—Session Court has no power to interfere with the order of tho 
M. j5W.R.Cr. 1. f 

the H C. on revision can make the order which the In 
Court ought to have made 14 C. 361, 18 U, 41, 22 C. 297. / » • 
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■S, 146, (Power to attach subject of dispute)— -confd. 

■ the High Court canoot on revision interfere with the mana* 

genient of the property. 29 C. 382 

what 13 required of the plfif. who comes to court after an 

attachment of lands under s. 14G, is to show to the court that he has 
got rights in the lands and is entitled to possession thereof. The plff- 
may acquiru such rights by taking lease of the attached land from 
landlord who has granted a amaldaslok to a third party. 84 Ind. 
C 386 : 1924 Pat. 297 : 6 Pat. L T. 465 

the words “competent court” are not confined to ‘ competent 

civil court,” it includes Revenue Court directing mutation of name 
which entitles a person to possess the property within s 146(1). 82 
Ind C. 170 : 21 A L. J 80i, 46 A 879 i 1924 All 777. 

the expression ''competent court” in s. 146 (I) is wide enough 

to cover a Revenue court. 22 A. L. 3 803 : 82 I C 170 * 25 Cr i*. 
J. 1242, 

hut an entry the finally published record of rights cannot 

be regarded as constituting the final adjudications of a competent 
court 30 C, W. N. : 192$ Cal. 31$ : 87 I. C, 975 • 26 Cr L. J. 
1055. 

——a deft, in a suit for mesne profits cannot be regarded as 
having been in possession of land during the period that it remains 
under attachment under this aco.. $3 Ind. C. 529 (C). 

——where the properties were attached by the M. under a. 146, 
and subsequent to that it was decided by the civil court between 
third person and sotno of the members of the 2nd party that the 
latter bad no right to the property, the had jurisdiction to pass 
an, order of wUhdraival of the attachment on the application of the 
Ist patty. 39 C. L. J. 353 : 81 1. C. 553 : 25 Cr. L J. 937. 

— — the criminal court after attaching the piopetty under this 
sec IS functus oj?ic«o. 73 I. C. 153 : 24 Cr. h. J. 537. 

Appeal and Revision. 

—but when the Magistrate acts without jurisdiction the 
H. C. has the power of revision. 25 A. 315: A W. N. (1902) 74: 
26 0.625. 

only in cases in which a Magistrate has acted without 

jurisdiction, or improperly declined to exercise juiisdiction. the 
High court has the right to interfere with proceedings under s. 
145. 30 C 155:6C. W. N. 737. F. B., 74 I. C. 258: 4 Pat. L.T.441. 

the High Court should not, except for very special reasons 

interfere on the revision side in oases under s 145 Cr. P. O. 13 
P. W. R.1912 Cr: 193 P. L. R. 1912: 13 Cr. L. J. 719, 9 0. W. N. 
1046 F. B 32 C. 1093, 33 C. 33. 

— — no hard and fast rule cau be laid down as to when tho 
H.C. should interfere with the Judgment of a M. on the ground 
-that the order is brief and does not state reasons at length. 37 C. 
L.J. 127: 73 I. a27l: 2 4 Cr. L. J. 575. 

— the H. O. has jurisdiction to interfere in oases of grave and 
•material Irregularity. C. W. N. 1917 Pat. p. 1. 
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S, 146. Appeal and Revision— conld, 

the Chief Court wilt not interfere In revision with the order 

of a Magistrate under 8 145. where it is convenient and necessary 
to do so, even though such order is based on irregular procedure. 
15 P. W. R. 1914 Cr.i 68 P. L. tt. 1914; 15 0. L. J. 27, 25 W. 
R. 47. Bef. 

where a Magistrate is competent to try a case under s. 145* 

the fact that he has no local jurisdiction over the matter will not 
make the case corae within s. 530. 5 C. W. N. 686 

cl 7 regulates only the proceedings under the section and it 

cannot be applied to revisional proceedings before the H. C. 17 Cr. 
L. J. 389 

the H. C. or the S. J, cannot direct the Institution of 

proceeding under s. 145 or revival of such proceedings when they 
have been stayed by tbe Magistrate. 30 C. 112, 23 W. R. 58Cr.. 
20 0.520, 9 W. R. 64 Cr 

S, 147. Disputes concerning easements. 

Changes Introduced bjr tbe amendments are.— (1) subject 
matter of dispute has been clearly defined (2> procedure to be adopted 
by the Magistrate has been specifically stated and fS) continuance 
of the order has been determined by the decision of the competent 
civil court. 

-—sub-sec. (2) as amended does not give a Magistrate any 
power of directing one of the parties to do a positive act by way of 
mandatory injunction. This power is analogous to that of the civil 
court to grant temporary injuDctlon. 41 C. L J. 568: 30 0. W.N. 
238: 1925 Cal 991: 88 I. C. 1041: 26Cr.L.J 1265. 

—under Cl. (2) it is clear that where a right exists the M. may 
make an order prohibiting any interference with its exercise. 1929 
Pat. 351: 1919 Cr, G. 153 : 10 Pat L.T. 376. 

a M. has no jurisdiction under tbe amended sec. to direct 

a party to demolish a new v ' * ‘ , 

and air from other's house ' > 

Cal 991: 83 I. C. 1041, 5 C. '• •• 

——no order can be pass . i 

to a Snding that the right b 

period. 81 ind.C. 708: 5 P. L.T.457; 25 Cr. L. J. 996. 

proceedings amended must be notified. 81 Ind. C. 162. 

inclusion of a further portion of tbe pathway without notice 

to the party afifected, vitiates tbe final order. 1925 OaL 263. 

in the absence of finding that tbe right has been exercised 

within the periods specified by s. 147, tbe final order cannot be 
maintained.' 5 P. L. T. 457: 81 I. C. 708 : 25 Cr. L. J. 896 ; 2 Pat. 
L.T.SSi.fol. 

^ —bringing on record new applicants after a preliminary order 
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S. 147. Dispute concerning easement — eontd. 

need not be given as tbe actual right of the parties must atvait the 

determination of a civil court. 95 1. C. 761 : 1926 Pat. 348 :27 Cr. 

L. J. 841. 

proceedings under as. 145 and 147 are criminal cases and a 

M. has power to transfer such cases under ss. 192 and 52S Cr. P C. 
4 Fat. L. T. 297 ; 1 Pat. L. T. 195 :24 Cr L. J. 487 : 72 I. 0. 951, 
but see notes under a, US Transfer, Revtston and Reference. 

there is nothing in sec. 147 to limit its operation only to 

easements. The words “the right to do anything in or upon 
tangible immovable property” include also the right to fish in a 
bhtl. 23 0.55, 21 0. 29, 727 List 2 a W, N. 670 Ref i3 C, 557 /o/. 

.—a claim of both a personal easement as well as a public 
Tight of way as regards pathway, though inconsistent, may be made 
by a party and either of them is capable.of proof 1926 Pat. 318, 
95 I 0 761 : 27 C L. J. 841. 

the magistrates ought not embark on inquiries under s. 

147 in which it is certain that injustice may bo done from defective 
procedure, unless they are satisfied that a real danger of the evil, for 
the prevention of which the procedure is devised, does in fact exist. 
21 0. 727, 23 0. 557, 2 C. W. N 670. 

the inquiry under s. 147 is a judicial inquiry and the opinion 
to he foimed must be judicial one founded upon the evidence legally 
given before the magistrate under 8. 356. 21 C. 727, 2 C. K. 670, 
31 C. 48. 23 C. 55. 

—^ia a case of disputed fisherv rights in a creek if the matter 
in dispute baa already been adjudicated upon by a Civil court, the 
Magistrate will have DO jurisdiction to enquire into a claim which 
is entirely contrary to that court’s decree. 29 Bom. L. R. 715 : 102 
I. C. 546 ; 28 Cr. L. J. 578 ; 1927 Bom. €54. 

Magistrate is competent to direct the removal of an 
obstruction to a right of way caused by the owner of the land if 
there be a likelihood of breach of peace in consequence. 5 C W. 14. 
335, 39 C. 560 : 13 Cr. L. J. 184, 15 C. L. J. 267, 36 C. 923 : 14 C W. N. 
178 Dist, 

It is doubtful whether sec 147 applies to a dispute relating 

to the right to use a public high way. 2 Weir 117. 

it is doubtful whether sec, 147 applies to cases of disputes 

regarding the right of carrying corpses along a public hieh-way. 
6 M. L. J. 193, 21 M. L. J. 486: 9 M, L. T. 209. 

.—a right to take a car in procession along a public road to 
a temple IS a right of user of land which comes within the scope of 
sub'Sec. (1) of 8. 147. 89 1. 0. 846 : 1925 Bom. 536 : 26 Cr. L. J. 1422. 

the question as to whether the Hindu community were 

entitled to use a public street, such user being obstructed by the 
Mahamedans living in the locality, comes under s. 147 1927 5Iad. 

985: 1927 M. W. N. 789 : 28 Cr. L. J. 948, 53 M. L. j. 533 : io5 I. C. 
6G0 ; 51 M. 174. 
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S. 147. Dispute concerning easements— conM. 

—a Magistrate need not formally record in his proceeding 
that there is in his opinion danger of breach of peace. 16 M. L. T. 
427 : 27 M. L. J. 587. 2 C. W. N. 670. 

where m a cate under this section regarding a dispute about 

watercourse a witness seated that there would be a fight if the 
other party would demolish a certain bund, the Magistrate was 
justified in holding that there was a danger of the breach of the 
peace and the proper course to adopt was to place both sides as 
j . . . ~ I . t I . . tabhshed 

1 

: • a priry.” 


^where the Hindus prevented the Christians from exercising 

their right of taking water from a well, the Magistrate could pass 
an order under sec. 147 forbidding the Hindus from interference 
with the exercise of the right. 9 M L T 209 : 21 M. L J. 480 : 
1911 M. W. N. 44. 6 M. L J. IW 7 M. 49 jD.jI., 15 Cr. L J 509 • 26 
M. L. J. 203 : 19U M. W. N d5i Ref 

—where the Mahatnedao residents id a village complained 
that the Hindus had been using the common well in the village In 
such a way as to make it impossible for the former to use it and 
the M. started a proceeding under s. 145 and not being satisSed 
.-i.i. .u.. a »».Af party, ordered attachment 

• *' t justified ID preventing the 

• should have considered the 

. ** bad the right to use it. 23 A. 

a Mabomedan cannot say bis prayers on tbe property belong* 

lag to another without bis permission. (9 J. C. 45) /of. The fact of 
enclosing a place by a wall nagatives the idea that there is any 
permission If right to worship at tbe grave does not exist then 
the ancillary right to go over tbe land to tbe grave cannot exist. 
1925 Pat. 435 : 1925 F. H. C. C. 64. 91 1. C 76 : 27 Cr. L. J.44: 

6 Pat. L. T 857. 

a dispute arising with reference to the right of worship in 

a temple falls under s. 147 and with reference to the possession of a 
temple comes under s. 145. 48M. L.J. 52S: 88 1. C. 2 : 1923 Mad 
779 : 26 Cr. L. J. 1057. 

-—.1 proceeding under s. 14> can be converted into a proceeding 
under s. 147 Cr. F. C. 83 I. C. 654 1926 Cal. 1022 : 26 Cr. h J. 558. 

— 'When the erection of a bund has interfered with tbe right of 
easement of using water, tec. 147 apphea. 28 C. 734 : 5 C. Vf. N. 
67. 39 C. 560, 15 C L. J. 267 Fot., 36 a 923 : 14 C. W. N. 178 List. 

—the Magistrate may under a. 147 order tbe removal of 
a bumf which obstructs the flow of water for the purpose of irriga* 
tion from a certain channel passing through a vtffage. 5C.W.F. 
67 : 28 C. 73 1 ; 5 C. W. N. 355 Fot. 

a Magistrate cannot add parties to a proceeding under sec. 

147, any more than he can to proceeding under sec. 145. An order^ 
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S. 147* Disputes eencepninQ easements— confcf. 
made after tbe addition of parties Is not valid only against the, 
added party but it Is hinding on those to wOom it is properly 
directed 28 C. 734 ; 5 C. W. N. 67, 39 C. 560, IS C. L. J. 267. 

36 C. 923 : 14 C. W. N. 178 /•of. 

“a dispute concerning the use of aov land” cannot be 

qualified and tbe see. construed ae if cootaioed words that the user 
to which the dispute relates is a user by a party other than a person 
iti possession. 29 M. 97 : 15M. L. J. 394, 4 C. W N. 779 not Fol, 

7 JI, 461 Bef. and Fol. 

the expression “land or water * is not confined to private 

property though it is so confined iii a. 145 sub-sec. (1) 1927 Mad. 
985 • 1927 M. W, N. 789 : 53 M. L. J. 523 : 28 Cr. L J 948 : 105 I. 
C. 660. 

* , • * ■ »»--•'*—*' -ealJy thought that notwith* 

• Within a week tbe likelihood 

, * 3 competent to take action 

under seo. A Magistrate «.au uuuer sec. 147 direct the removal • 
of obstrutlon to pathways. 15 M. L. T. 230 : 25 21. L. J. 223 : 1914 
M. W N. 394. 

—a Magistrate has power to invoke tbe assistance of Police 
to carry out an iojunction under sec. 147 to remove an obstruction. 
39 0. S60 , 13 Ind, C, 1000. Confro 14 CW N. 179,15 0 L. J. 267» 
39 C. 560. 

.—sec. 147 Is not confined to mere easement. Tbe rule that 
in criminal eases courts are only justified in bolding local inspection 

„ . . ,1 _ — J — . J... apply to a case* 

• • Jaw to prevent the 

'■ • provided he records 

• vidence, 15 C. L. J. 

6 C. 923 : 14 C. W. K. 


in the absence of finding that tbe right was exercised within 

three months before tbe inquiry, an order under sec. 147 is without 
jurlsdictioii. 14 Cr. L. J. 303 : 19 Ind. C. 959. 

tbe expression “land” docs not necessarily include building, 

so a dispute concerning the ngbt to perform Pvja by entering 
into a temple is not a dispute coming within the meaniog of sec. 
147. 14 C. W. N. 611. 

“suob rights" ineab rights as are claimed by either party 

23 C. W. N. 956, 95 I. C. 761 : 27 Or. L. J. 841 : 1926 Pat. 348. 

imminent breach of the peace only gives jurisdiction. 23 C. 
557, 20 C.513. 520, 7 0. 385. 10 C 78, 5 C. 194. 22 W, R, Cr. 48,25 
W. R. 74, 11 B. 584. 

—in a proceeding under sec. 133 no order can be passed under 
sec. 147. I5 0W. N. 667. 

—the Magistrate is bound to hear the evidence. 4 0. W. N. 
779, 7 B. L, B, 332, 9 W. R. Cr. 64 and some evidence must be 
recorded, 7 C. W. N, 510 : 30 0. 918, 6 0. W. N 925. ’ 
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S. 147. Disputes concerning easenients<-conl(f. 

questions relating to ferries and to JulKer rights come under 
sec. 147 and not sec. 145. 26 a 18 : S C. W. N. 148. 23 C. 557. 

a dispute relating to the right to collect tollas from a hat 

is a dispute coming under this see. 21 C. W, N, 439. 

easement includes profits a prendre, e. g , right to take fish. 

23 C. 55, 21 C. 29 

the onus IS OQ the person who alleges the right. 11 C. 52. 

Sometimes it is better to bind down under sec. 107 instead of 
making an order under sec. 147. 23 C. 557, 21 C. 727. 

• — due notice must be given to persons who claim or denp 
the right. 21 C. 727. 

the proceeding must show the grounds of tbe Magistrate 

being satisfied as to the iikelihood of breach of peace. 16 C. W. 
N 99 (note). 

Proviso. 

the expression "within three months next before the institu- 
tion of the inquiry" in tbe proTieo does not mean the date when 
tbe formal proceediogs are drawn up 44 C. L. J 214 : 28 Cr. L. 
J. 1 : 99 I. C. 33. 

—the enquiry contemplated by tbe proviso is one by the 
Magistrate and not by tbe police. So where a petition was Sled 
before a M. for the obstruction of a pathway and tbe M. forwarded 
the same to the police for eoquiry and passed orders on tbe body 
of tbe petition under 8 147, three months after, held that such an 
order was illegal as the inquiry was instituted three months after 
tbe date of the obstruction complained of. ‘‘Institution of tbe 
inquiry” did not begin on tbe date when tbe petition was forwarded 
to the police but only on the date when tbe proceedings were 
actually drawn up. 30 C. W. N. 8S3 : 53 C 851 : 44 C. L. J. 307 : 
97 I. 0. 353 ; 1926 Cal. 1051 ; 27 Cr. L. J ]089. 

where the non-exerctse of the right within the proper period 

was due to the circumstances beyond tbe control of tbe claimant 
this proviso cannot apply. 83 I C. 846 s 1925 Bom. 536 ; 26 Cr. L. 
J. 1422 : 27 Bom. L. K. 1058. 

S. 146. (Local inquiry). 

tbit sec.* does not necessarily imply tb.nt tbe trying Magis- 
trate cannot bold the local inquiry. 5 C. W. K. 686 : 15 C. L. J. 
267, 72 I. C. 971 : 1923 P. 31 : 24 Cr. L. J. 507, 4 Pat. L. T. 297. 

—an order under s. 148 must be made by a M. who tried 
the original case. 30 Cr. L. J. 252 : 9 Pat. L. T. 835 : 114 I. C. 193 : 
1929 Pat. 93. 

the person deputed masthesll.aaiaQt s Kanongoe, 7 C* 

L. R. 352 whose report cannot go la evidence without examining 
him ae witness. 12 Cr. L.J. 480(0. 

judicial oflicers are not permitted to find out the facts of a 

case by personal investigation, they must decide it on the evidence 
properly produced before them. Blind. C. 602 : 1 P. L. R.255Cr. ; 
1923 A. I. R. (Pat.) 537 s 25 Cr. L. J.954. 

/ 
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S. 148. (Local inquiry)-con^rf. 

'it ’ ■ . * and appre* 

. • • ■ ■ ■ aid the M. 

* iDDot take 

. . ■ ■ 10 A. L.J. 

■ ' , • . , . . ■ may waive 

made by a 

subordinate magistrate only, deals with delegation of judicial func- 
tions, and does not apply to the case of making a survey of the 
disputed land and preparing a map 1 Pat. 75 : 3 Fat. L. T. 17 : 65 
I. a 616 : 23 Cr L. J. 152. 

— ~*under s 148 the report of the M. is evidence without proof 
unlike as in other cases where the Commissioner has to be examined 
to prove the report, above case and 20 Cr. L. J. 107 (Nag.)r 
21 W. K. 25. 

the scope of the local inquiry is extremely limited, it should 

be restricted solely to some questions relating to feature of the 
property .1 C. L. R. 134, 24 Cr. L. J. 507 (Pat). 

—in cases where the levels of the fail of water are concerned 
15 C. L, J. 267, where rights of irrigation and rights of taking 
water throuBh particular reservoirs are concerned 4 P. L. T. 297, a 
local inspection is immediately necessary. 

——the M. Is not bound to bold local inquiry in every case 20 
Cp. L. j. 17 (C). 

a deputed M. cannot deligate bis power to another. 20 

Or. L. J. 107 (Nag). 

— ■ «the party affected by the report can rebut the report of 
the Magistrate deputed. 21 W B. 25 Cr.. 20 Cr. L. J 107 iNag.). 

4 P. L. T. 297 : 24 Cr. L. J. 487. 

a Magistrate is not competent to make an order for the 

payment of cost without notice to the party concerned. 28 C. 302 : 

5 C. W. N. 291, 10 C. W. N. 1030. 4 Cr. I.. J. 232 : 29 M 373 14 C. \V. 
N. 20. 71 1. 0. 128 : 1923 M. 87 : 24 Or. L. J. 80. 16 L. W. 613. 

' ■ " ' . - . I M. to assume 

. ^ ' lit of a civil suit 

“ be complainant to 

• • . 22 a. L. B 386 s 

111 I. C. 441 ; 29 Cr. L. J. 857. 

where the M. awarded a sum of Rs. 100 as costs without any 

inquiry into the amount of the pleader’s fees and witnesses’ expenses, 
the order will be set aside as a M. cannot abitrarily decide what 
the costs should be. 3 Pat. L. T, 484 ; 23 Cr. L. J. 508 s 68 I. C. 44. 

a Magistrate can sward coat incurred only for witness or 

pleader's fees or both but cannot award compensation fop damages 
done to the crops. 32 C. 602 : 9 C. W. S. 862 : 2 Cr. L. J. 552. 

an order for cost is not illegal simply because it was not 

made at the time of pronouncing indgment in the proceedings under 
Ss. 145, 146 or 147 Cr.iP. C, tbe order la good if it is made within a 
reasonable time and the H. O. will not iterfere on the ground that 
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S. 148. (Local inquiry)— cORfA 

they are excessive or defioieal. 15 C. W N. 811, 12 Cr. L J. 37S. 
29 M. 373 : 4 C L. J. 232. 11 Cr. L. J 335 : 5 Ind. C. 243 ; 13 O. C. 66, 
17 C. L. J. 348, 15 C. L. J. 267. 47 C. 947. 27 C 757. 

additional costs for extra fees and travelling and other 

expenses of a like nature incurred for bringing pleaders, counsels 
from a great distance, should not be allowed 9 C. W. N. 887 : 1 C. 
L J. 331 : 2 Cr. L. J 408, 13 M. L. T. 224. not fol . 13 Cr L. J. 297 : 
14lnd. C. 761 Dist. 

the wording ofs. 148 (3) does not give the M. a discre- 
tion to refuse to recover the costs. 71 I. C. 254 • 1923 P. 57, 24 Cr. 
L. J. 126. i Pat L.T.762. 

a wide discretion is given to the magistrate as to the power 

to award cost and the H. C. has no power to mterfero in revision, 
9 C. W N. 887 • 1 C. L. J. 331. 13 M. L. T. 224 not fol, 13 Cr. L. J. 
297, Dut. 

the section does not authorise oiagistrate to award costs 
not mentioned in the sec. and which might be allowable under the 
much wider provisions of the Cr. P. C, 13 Cr. L.J, 297 : 14 Ind, 
C. 761 1 13 M, L T. 224. 9 C W N. 887 . 1 C L J 331 Di$t. 

when one magistrate who decides the case makes order 
for cost, another magistrate may assess tbe amount. 22 0. 384, 
23 C. 37. 10 C, W. N. 1030 contra 21 C, 609. 22 C. 387, 13 0. C, 
66: 11 Cr L.J. 335 

S.149. Police to prevent cognizable eitenees. 

—this section does not empower tbe police officer to pass 
any order be likes. 47 A. 205 i 85 I. C. 823; 1925 All 165 t 26 
Cr L.J. 599. 

there should be a standard weight for comparison an d some 

reasonable allowance should be made for wear aod tear and for tbe 
rough and ready methods of bazar shopkeepers. 15 Cr. L. J. II 
1913 P. R. 20. 

S. 151. (Arrest to prevent cognizable offences.) 

an arrest without emergency as contemplated by this see. 

IS illegal and the person arrested is entitled to offer resistance and 
has the right of private defence 1930 Lab. 348 ; 31 Cr. L. J. 294 : 
1930 Cr C. 396 : 31 Punj L. R. 285 : 121 I. C 734. (24 C. 320. 1926 
Lah. 19) Rel. on. 

S, 154. Information In cognizable cases, 

■ ' — the first information report is information received under 
s. 151 Cr. P. C. It IS not information received after tbe commence- 
ment of investieation coming under ss. 161 and 162 Cr. P. C. 30 Cr. 
L.J. 33 : 1929 Nag 43: 112 I. C. 902. 

'3 Statement made by a deceased person to tbe Police Officer 

after the latter had received a telephonic message from tbe bos* 
pital where the deceased W4S. is not « first information under this 
sec. but comes under s. 32 Evi. Act. 1930 Lab. 457 : 31 Cr. L J. 444 * 
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S> 154, Information in cognixabte cases^-contd 

. Id every trial, it is important that Jt slJould be known to tho 

■judicial officer wbat are facta i;iveo out immediately after the 
occurrence and reports to the police, sad the object of the first 
information ia to tender him so acquainted. For that purpose the 
diary containing the first information la admissible in evidence as 
also any mernorandum by the police officer of what the informant 
said 7C.W. N. SiS.SC.W N. 218 Re/. 

the first information ia of considerable value at the trial 

because it shows the atartiog materials of the investigation and the 
story first told ; any statement recnfdcd several days after the 
commencement of tbo investigation is not first-informatton and it has 
no value aa it can be made to fit into the case as developed. 11 C- 
W. N. 554; 6 Cr L. J. 86. 16 C. W. N. 145. 


Information by choukidat, then by wife and then by son 

of the person against whom the offence was committed, —which is 
the first inforiuationl Frroneous admission of statement as first In- 
formstion does not affect the conviction if the court does not use 
it to help him to come to the decision as the accused cannot be 
said to have been In any way prejudiced 1928 Pat. 634; 29 Cr. L. 
J. 728 ; nOI.C,5S4. 

-~>tbe first iofotmation is something is the nature of a com* 
plaint 01 accusation. 2 Pat. 517 ; 4 Pat. L.T. 463 t 24 Cr. L. J. 641. 

——first iaformation report need not give every detail or any 
detail. It should be only sufficient to induce tbe police to leave the 
station and Investigate the affair 1928 Lah. 913. 

—but a telegram sent to the police that an offence has been 
committed cannot be such document, 1928 Mad. 791 t 2 J Cr. L J 
717 ; 110 I. C. 46 1 s 55 M. L. J. 231 . 

first information ia not evidence in the case. It is tendered 

by the Crown for such use as defence may bs able to muke out of it 
and to test the prosecution story. 15 C W. N. 198 

first information should always be carefully and accurately 

recorded as Us object is to show wbal war the manner m which the 
occurrence was related when the case was started. 16 C. W N 
145 ; 13 Cr. L. J. 65 j 13 Ind. C. 721. 16 C. W. N. 1105 ; 25 C L j' 
517; 13Cr.L. J.609. . 

first information mast be the statement of the informant 

himself, above cate, and not the reproduction of the statement of 
another person. 8 C. W, N. 218. 


a statement recorded in the coarse of a police investigation 

cannot be treated as a first information report, 27 Cr. L J 12J . 
91 1. C. 697 : 1926 Lah. 179, 85 I. C. 656 ; 47 A. 280 : 1925 All 302 - 
. • L. J. 554. but see 52 C. 499 : SS I. C. 732 helow. ' 


' - a first infotmalioa report was given by a person who 

eye-witness to the occurrence and it did not purport to 
names of all the culprits or even their exact number tbe 
to mention some names » no ground to distrust the ’eve 
93 I. C. 10« : 2! Or. I. J. 544 : 192G Lot. 369 ^ 
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1S4, Information In eognlaable eases — canid. 

■ first informatioa is not a piece of anbstantlre evidence and 

•can be used onlf as a previous statement admissible to corroborate 

. , 1 .1- 1*-*- -rji —r, V . 14 Cr. L. J. 642 : 

■ ■ . ; ■ J 303 : fc5 I. (5. 650, 

■ ■ . ■ substantive evidence 

. ■ U Lah L. J 1 : 30 


information received under a 157 undoubtedly relates to 

. .1 — — J — ,, 1 jiider a 151. 1914 M. W. N 


received" in see. 157 refer to 
: • W. N.326. 

• - first information of a case given by a person while in the 
custody of the police m another case is not admissible against him, 
*21 C. 393, nor tbc first information of an accused is admissible 19 Cr. 
L. J. 513 : 4 P. R. (!918( Cr. 

statements made to Police Officer under ss 154 and 155 are 

privileaed, t. e cannot be made tbe sub)ect of a charge of defamation. 
41 A. 311. 

—a false entry made by tbe police officer is punishable under 
8 1771. P.C. 20 M, 151. 

•—ordinarily when the witnesses named in tbe first information 
report are not produced by tbe prosecution and no explanation Is 
offered therefor at tbe trial, the fact should be brought to tbe notice 
of the jury and their attention drawn to the presumption, which 
•arises from such non-examination. 93 f C 46 : 1926 Cal. 728 : 27 
Or. L 3. 398 

•~— when the first information report mentions the names of 
certain persons as not Identified but merely suspected, it is sot 
entitled to much weight. Identification on a dark night is of no 
weight. 93 I C. 892 ; 27 Cr. L. J. 492. 

list of stolen property banded over to the police during 

investigation IS not admissible in evidence but first information is 
admissible to corroborate the informant when challenged. Jifaps 
prepared by police ofiicers on information is not admissible. 85 
3. C, 723 : 1925 Cal. 959 : 26 Cr. L. J 679. 

no sanction is necessary to prosecute a false informant. 3 A. 

323, 7 M. 292. 5 C. 184. 

—the writing of information under «. 154 is a "public docu- 
merit" under s 74 Kvl. Act and itv contents may be proved by a 
certified copy under s 77 EvL Act t the police officer being a “public 
servant" under s. 74. a certified copy should be given by tbe police 
officer having tbe custody of a document as provided by. s 76. CT. B. 
R. 1893-1896. Pol. 1. 24. 

—where tbe first Information was recorded by a police officer 
some hours after he had begun Investigating the cate, but tber 
was no previous information recorded and redneed to writing' 
him. the report falls under t. 154. SS C. 499 : L C. 733 r 26 

L. J. 1213 : 1925 Cal. 831. / 


Z' 
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S. 154. Information in cognlzabie ease*'-conl(^> 

statements made in the course of police InTestlgalj®® 

merely because they happen to be siRned contr-iry to the prorliion 
of sec. 1G2 do not thereby become admissible under s 151. )92fi 

106 : 25 Cr L J. 401 . 77 I C 481. 

5. 155 Information in non-cognixable cases. 

this sec. only relates to the powers of the police officer and 

confers no power or authority on magisirtitcs to direct a local 
Investigation by the police 12 B. 161 

a maRistrate is empowered to refer a matter to the police 

for investigation under s. 155 Cl. 2 in cases of non-cogniiablc ofTcoces, 
and under s, 156 Cl 3 in cases of cognizable offences. 8 Bom L. R- 
589 ; 4 Cr. L. J. 183, 27 C 455, 16 C. 421 and when he lias reason 
to doubt the correctness of a police report in a non-coenizablQ case 
U. B. R. 1914 2nd qr 19 Cr. 

when the police investigates a non-cognizable case without 

the sanction of the Magistrate under b. 155 iZ) Cr. P C. 
the charge-sheet seot by the Sub-Inspector can lie treated as a 
complaint under s. 190(oi. 29 Bom. L. R 742 5l B. 498: 1927 Bom. 
440 s 105 I. C. 459 : 28 Cr. L. J. 939. 

—It is incumbent upon the police officer to keep the diary 
when investigating a non-oognizable case under the orders of the 
M.91 Or.L. J. S17. 1918 P. B. 16. 

-^when a police officer receives informstlon of the com- 
mission of a oon-coguizsble offence, be can iD«tead of referring the 
‘ ■ ■ * 8. 155 Cl. U) report It to the 

“ the M. can order an investi- 

iders. 190. 5 M.L. T. 259, 17 

a pleader is not guilty of misconduct for using copies of 

documents improperly obtained when he is neither party nor privy 
to the securing of them. 10 C. 256. 

this sec. applies to the police in the town of Calcutta and 

Bombay. 15 C. 595. 21 B. 495. 

S. 156. Investigation into cognizable cases. 

only a Magistrate and not a Sessions Judge is empowered 

to direct investigation by the police under s. 156 in a cognizable 
offence. 11 P. R. 1910 Or.. 184 P. L. R. 1910: 16 P. W. B. 1910 Cr. 

— ^on the presentation of a complaint the Magistrate is bound 

. .e xt- ^ proceed m the manner pres- 

« no option to refer it to the police 

I ; 1911 M. W. N. 74 : 12 Cr. L J, 463, 

when a M. takes cognizance of a complaint under "OO 

Cr. P. 0. be cannot refer the case to the police for Inqi' 
submitting a charge sheet to him if necessary ; it is ' 
necessary orders once be has taken cognizance of ' 54 C, 

303 • 28 Cr. L, J. 577 : 102 I. C. 545. 
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S. 156. Investigation Into cognizable cases — eontd. 

——but when the Magistrate takes cognizance of a private 
complaint it docs not and canndt detain the police from inquiring 
into the offences from other persons and to file charge sheet and 
conduct the prosecution. 1928 Mad, 1268 ; 114 I C. 365 . 30 Cr. L J, 
326 

S. 157. Procedure where cognizable offences suspected. 

an inquirjr can be made under s 159 only on a report 

submitted within the terms of a 157. 4 0.^.57.351. 

— ^in s 157 there is no provision preventing the police of 
one police station from acting under that section in the jurisdiction 
of another police station 12 P. R. 1915 Cr. 

where the police reported that the charge of the cogni- 
zable offence was false and that of the noD'COgnizable offence true, 
the hlagistrate who accepted it could not subsequentljr, without 
further materials, order the police to send up charge sheet for a 
cognizable offence. H C W. N 832. 

^“report of the police oSicer in compliance with ss. 157 and 
168 are not public documents under s 74 Evi. Act and the accused 
cannot get the copies of them 20 U 189 

S 159. Powers to held investigation or preliminary 
inquiry. 

—an inquiry can be made under s. 159 only on report sub- 
mitted within the term ofs 157. 4 C. W. K. 351. 

itatemeots made by the accused before a Deputy Magis- 
trate, who was directed to investigate a murder case under s. 159. 
could not be admissible against the accused 2 C W. N. 702, 8 
0 W. N. 221. U. 5. a. (1903) 1st qr /of. and re/., 13 C. W. N. 197 s 9 
C L J. 55 I 36 C 281 Disf. 

under ss. 157 and 159. a First Class Magistrate can depute 

a Sub-Deputy M. to hold au investigation or a preliminary inquiry 
and the Sub-Deputy M. can under 8.164 (1) record a atatement of 
witness made before him ; consequently this statement is admissible 
as a statement made in the course of an investigation. 40G. L. 
J. 313 : 84 Ind. C. 45 : 1925 CaL 161. 

S. 160. Police Officer** power to require attendance of 
witnesses. 

this section does not empower the police officer to require 
the attendance of an accused to answer a charge, the disobedi- 
ence to such an order cannot fall under s. 174 I. K C. 2 Weir 120 : 

7 il. 274 F. B.. 4 Bom. L. B, 644 . L. B. R. (1803-1900) 317. 

the Intention of the legislature it to provide a for 

obtaining evidence and not for procuring the attendance of J 

who may be arrested at any time. 7 M. 274 : 2 Weir 120 F. B.. ✓ 

aceusvd was taken zMStody by tba 

disobeying an order under 8.160. the police was guilty of .v 
confinement. 2 Weir 121. / 

—order under s. 160 must be in writing. Cr. R. IBoflMk 
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S. 100< Police officer's power <to require attendance of 
witnesses— confd. 

— a women cannot be asked by the police to come to the police 
elation for examination. 9C. W. N. 199. 

. , ofbeer cannot enfoTco bis order. 7 W. R. Cr. 3. 

'(lisoocdicncc to the order may lead to prosecution under i. 
174 I, I*. C. but a person required orally to attend cannot be puniih* 
e<l under that section 1 Weir E6. 

-~-thu police cunnot take seounty'bond for the production of 
any person. 11 C. 77. 

^•^suintnary procedure cannot be adopted in the midst of a tri* 
al US that causes prejudice to the accused. 26 C. \V*. N. 831. 

a Magistrate may issue a warrant for the production of a 

Dcrsori to give evidence before the police during laveatiKation. -1 
0. 320: 1 C. W. N.154. 


5. 161i Examination of witnesses by police. 

—•when there is sufficient evidence against a person to justify 
hla arrest, the statement made by him cannot be regarded except as 
li confession made before tbo police aod so is inadmissible under s. 
25 of the Evi. Act. 27 C. 295 : 4 C W. N 129. 

• ——a person examined under this sec. m respect of an offence 

of which he may himself be charged is not bound to state the truth. 
JUt. Un. Or. 019 s Cr. R. 43 of 1892. 

——an investigation by the police under s. 161 Is a stage of a 

lt,8 exceedingly dangerous to appeal, from evidence judf 
olaliy recorded under the sanction of cross-examination, to alleged 
• 16 judicially recorded. 

——copies of statements of witnesses to the police under this 
section ■'Applied to the accused to cross-examine the 

witnesses. 36 0. 560 ; 2 Ind. C. 591.26 M. L. J. 182. 

, where a Police officer acting under this sec. took statements 

^ho were afterwards called as witnesses, the accused 
person would be entitled to call for inspection of such documents 
SotfS^unVtn‘I“nn^f thereon as such statements would 

tm7TmKB. 'o I"- 

under this sec. form 
172. 9 0. P. L.R.Cr. 


to writing should be 
ts made under s. 161* 
leifomnopor- 

13 : 10 a W. N. mV “ “■ ® ’ 
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S. t6I. Examination of witnesses by police— conI<f. 

(be statements of witnesses under this section are not pri> 

Tileged even if inserted in the special diary, and s 172 is not inten- 
ded to include such statements. 20 C 642, 16 A. \V'. N 193, 13 O. C« 

7 ; 11 Cr. L. J. 117, 9 C. P. L. R. 33 Cr . 19 A. 390 ; 17 A. W. iJ. 174, 

16 C. 610, L. B. R. (1893-1900) 47. contra A.W. N (1896) 193. - 

refusal to answer questions is not punishable under ss. 176, 

179 or 187 I P. 0.. 23 M. 514. 17 P B (190S) Cr.. 9 Cr. L. J.105:- 
40 P. W. B. 1908 Cr.. 7 C. 121. 

the accused Is entitled to an order for the production of 

i>tatenieQts of witnesses made under a 161 ; If the Magistrate 
refuses to sanction the production of such statements it is an error 
on his part, which may make the judgment liable to be set aside. 
16 G. 6U (note). 19 A. 390 i A. W. N. (1897) 174. 

—statements recorded In whatever form are recorded under s. 
161 Cr. P, C. and the accused has the right to ask for a copy of 
such statements and to use them for the purpose of contradicting 
the witnesses for the prosecution. 52 C- W N 280 * 192K Cal. 360 : 
109 I. C 355 1 29 Cr. L J. 531 

‘—no action for damages will lie ugamst a person for bis 
statement in answer to questions put to him by the police officer, 

28 C. 794 : 5 C. W N. 804 . 26 C. 852 i 3 C. W 538, 30 0. 80, 16 M. 
235. 

—the police officer Is not bound to reduce any statement Into 
wilting, even if it be reduced into writing, oral evidence of such 
statements sre not ioadoissible under a. 9 Evi Act 11 B H. 

C. fi. 120. 

— ^a police officer may refresh bis niemory by looking to 
the documents, but the documents themselves cannot be used as 
evidence and the judge caunot read (hem to the jury to find out dis. 
crepancles. 9 C 455, II C. L. K. 569, 31 C. lOSo. 

—if a witness makes a statement to the police under s. 161 . 
Cr. F. C. that he knew notbiog about the occurrence it is a state- 
ment under this section. 53 C. 980 : 100 I. C. 353 : 1927 Cal. 
257 s 28 Cr. L. J. 273. 

S. 162. Statements to police net to be signed or 
admitted in evidence* 

The amendmenia entitle the accused to obtain a copy of the 
ataiements made to the police hy the vitnessea except in aome except 
Iionaf caaea menfioned in the aec, 

‘.I-'* -a- * 4, ... made by a third party 

: * • . s! , • I : recorded in writing it 

• . I »ugg or for either side 

' * i , ‘.I I* . . - •■itioglt cannot be used 

for any purpose but one and that by the defence: Provided that 
the person who made It is esll^ as a witness for the prosecution 
when tbo defence may use It to contradict that witness. 44 ^ 

L. J. 253s 1927 CaL 17. 96 J. G 467: 27 Cr, L. J. 803: 1926 r • 

367, 89 I. G 252 ; 26 Cr. L. J. 1303. 
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S. 162. Statements to paliee not to b* signed or admitted 
to evidence — conM, 

———the sec. docs not apply to atatements of ‘witnesses summoned 
by the court at the BURgestioo of the defence. 104 J. 0. 444 : 19*< 
Lafa. 713 : 28 Cr. L. J. 828. . , . 

this section as amended In 1923 has altered the previous 

law so as to completely eicloda the Btatements made by witness 
during the course of an investigation except for certain limited 
purposes. But the prohihition does not extend to statements of 
accused persons provided they do not amount to confessions. In 
enacting this aecticn the mam obicot was to prohibit the use of 
the statements of proaeoution witnesses as corroborative under 
a. 157 of the Evi Act. The general provisions of law with regard 
to the admissibility of statements made by accused like other 
admissions are not affected. Otherwise ss. 27 and 28 of the Evi. Act 
would be considered repealed. 7 Pat. L. T. 396. 27 Cr. L. J. 484 t 
1226 Pat. 232; 23 I.C.884, 

-—the amendment of this sec. does not }a any way affect 
8. 27 of the Evi. Act. 24 N. U R. 158, 1928 Nag. 108: 29 Cr. L. J. 
400:108 1.0.412. , , 

—the provisions of this section do not prevent the prosecution 
asking a witness after he has made a statement whether be made 
that statement to the police and the investigating police ofRcet 
may also be asked whether the witness had made that statement 
to him. 4 Pal. 204 : 122S Pat 450 ; 93 1. C. 988 t 27 Cr. L J. 524. 

.« • jQQg of the Indian Evidence 

. (t evidence duly taken before 

-lisa trial court so long ss 
QiDg of the Indian Evidence 
'* > depositions can be utilised 

. . inly >f the matter contained 

. leoce laid down in the Evi. 

' 3 Pat. 781. 

_ tements made by a witness 

before the Police which have been actually used under s, 162 to 
contradict the witnesses In the manner as provided lo s. 145 Evi. 
Act in the course of bis cross oxamioatlon or re-examination are 
parts of the judicial record and can be treated as evidence in the 
case ; the other parts cannotTie relied on by either side. 3l Cr. L. J, 
199 ; 121 1. 0. es. 


.the words "if duly proved" in «. 162 clearly show that the 

record of the statement cannot be admitted jo evidence straightway 
but that the officer before whom the statement was made should 
ordinarily be examined. 83 Ind C. 1007 : 26 Bom. L. R, 965. 

a trial la not vitiated by a email breach of s. 162Cr. P. C. 

The ohiect oftho aecUou is to amend for the purpose of criminal 
triais certain eectiona of the Evidence Act which state what evi- 
dence is admissible in certain circumstances When the proseou- 
tion witnesses bad been cross-examined with reference to etate- 
menta made by them to the Police but it io no way prejudiced the 



CRtUIMAl. PROCEDURE CODE. 


255 


S. 162. Statements to police not to be signed or admitted 
in evidence— conM. 

accused the trial ivas not vitiated although there was a technical 
defect in not complyiog with a. 162 Cr. P. C 45 C. L. J 199 * 101 1. C. 
478 : 1927 Cal. 372 : 28 Cr. L. J. 446 

•‘‘the statement of any person" mentioned m e. 162 refers 
to statement of any person examined as a witness and not to the 
statement of the accused 54 C. 237 : 28 Cr. L. J. 99 44 C. L J 253 - 
99 I. C. 227 1927 Cal. 17, 94 I C. 901. 86 I C. 961 ; 26 Cr. L J. 897, 
86 I. C. 410 • 26 Cr. C. J 778 1925 S 237. 1926 Rang. 116 : 96 I. C. 
145. F.B.,33C, W. N. 257: 118 I C. 368 : 30 Cr. L. J. 916. 

the words "any sucK statement’* in cl. (1) cover not only 

written statements but also oral statements. 51 M. 967: 1928 Mad. 
1028 : 55 M.L. J. 351. 112 I C. 682 29 Cr. L. J 1098 F. B., 4 

Rang 72 /of. 48 M 640 ; 43 M. L J. 195 oterruled. 

——‘i statement made before the police that the witness did cot 
say anything to the police relating to the occurrence is not a "state- 
ment'’ within this section otherwise the result wijl be that the absence 
of a statement will be equivalent to a statement. But it is doubt- 
ful if a statement made ny a witness to a police under 6.161 that 
be knew nothing about the occurrence is not a statement within 
the meaning of eection 161 Cr. P. C. 53 C. 980 : 100 1. C. 353 28 
Or. L. J. 873 ; 1927 Cal. 257. 

—this aection should not be construed to mean that while 
any part of the atatecnent of a witness to the police may be used 
to contradict him, yet if the contradiction consists in this that a 
statement made at the trial was not made in any part of the state- 
ment to the police such a contradiction cannot be proved as that 
would be an artificial construction, 95 I. C. 396 s 27 Cr. L.J. 79C, 
1926 Pat. 362 : 7 Pat. L.T. 63 1. 

— ~because a person of the accused party goes first to the Police 
Station and sajs that some of the complainant’s party has com- 
mitted an offence, eo the real complaint lodged later on under s. 
154 against the accused must be kept off the record save on terms 
under s. 162. this proposition is one which cannot be judicially 
approved. 1930 Cal. l3l) : 1930 Cr. C. 130. 

——statements made by a witness before the police cannot bo 
admitted as corroborative evidence against the accused. 22 B. 
596. 32 B .111 F. B., 93 I. C. 230 : 27 Cr. L.J. 435 : 1925 Lab 39.’, 
contra. 13 C. W. N, 197. 

list of etolen ornaments handed over to tbe investi^utln/ 

Police officer is a statement within the meaning of s. 162 Cr p. f; 
and is inadmissible. 1929 Cr, C. 71 : 1929 Cal. 418. 

—a statement taken down in writing, of s wltrcss f./ thf 

■ . • > officer, cannot be 

■ • « •• 32 B. Ill I 9 Bou' I. y.. . 

a t-w...,. O...WL. .u o..ait,^ of an investigation 
explanatory remarks in reference to his own co..d>..’ • 
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S.-162. Statements to police not to be signed or admitted 

in evidence — conid 

may infcrentially have reference to statemcDts by witnesses. 192^ 
Oal. 298 : 30 Cr. L. J. l0l5 : Il9 I. C. 139. 

— Btatementa recorded at the confidential enquiry by C. I* 
D. officer into the offence of bribery are inadmissible as they were 
not made in the course of an investigation but as the misuse 
of them did not prejudice the accused the trial was not vitiated. 
29 Bom. L. R. 996 . 1927 Bom. 501 . 8 A. I- C. K. 324 : 106 1. C. 100 i 
28 Or L.J. 1012. 

as regards authenticity a telegram stands in no better 

position than village gossip A statement to a police officer of a 
person who purported to bend the telegram, or arrival of the police 
there ia not one tahen in the coutae of an investigation ao.^ 
is, therefore, admissible 1928 Mad. 791 : 110 I, C. 461 : 29 Cr. L. J- , 
717 : 55 M L. J 231. 1925 Cal. 831 Ret. on. 

--—a brief statement of witness Incorporated in the inquest 
report can oe made use of under this sec. but apart from tb^t- 
it cannot be used as evidence 1930 Lab. 457 : 31 Cr. L. u,444, 
122 I. C. 491. 

-—a. 162 forbids the use of police reports as evidence aitalo*^ 
the accused and prescribes the only way m which they can be 
properly used 27 P. L. R. 1902. 

'—^police proceedings are not standing by themselves substau* 
tial evidence and cannot be used to test the crrectness of tho- 
statements made by witnesses on oath before the Court Under 
this sec. the entries tnado in the Police diaries can be used for the 
limited purpose of conttadioting the evidence of the witnesses for 
the prosecution and only when such entries have been duly proved. 
1928 Lah 820 : 29 Cr. h. J. 493 ; 109 I. C. 221. 

——8. 162 Cr. P. C. does not control s 157 Evi. Act, oral evidence 

— ■ ' . ■ * 'to the police by a witness in 

. 3b C. 281 ; 9 C. I,. J. 199 ; 13 
IF, B., contra. 26 Punj L. B. 

—the general rule contained in s. 157 Evi. Act is controlled by 
the special provision of this sec. Mot only is the record of the state, 
ment of a witness to the police taken under s. 161 excluded from- 
evidence, but even the proof of such statement by oral evidence for - 
the purpose of corroborating the prosecution evidence. 26 Punj. 
L. R. 304 ; r-ah. 171. 

looking to the plain language of s. 162, the writing only is 

excluded from evidence; but the right to prove any statement to 
the police by oral evidence to corroborate the testimony of any 
witness is not taken away by the section. 16 Bom. L. B. 603 : 2 
Bom. Cr. C. 234, 35 M. 247 F. B., 36 C. 281 : 13 C. W, N. 197. 

——the police cannot reproduce the ooateots ’of statements 
reduced into writing. • 17 O. C. 7. ' 
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S. 162. Statements to police not to be signed op admitted 
In evidence— contd 

*— before the commencement of the preliminary inquiry against 
an accused person under remand, be is not entitled to copies of 
statements of various persons recorded by a magistrate under 
Ss. 162 and 161 of the Code. 30 M. 466 : 17 M. L. J. 471 : d M. L. 

T. 14. 

there is no provision similar to s. 173 which prohibits state* 

ments made under i 162 to be used as evidence : If a witness at the 
preliminary inquiry has made previously a statement under s 162. 
such statement may be used to contradict the witness and the 
accused will be entitled to a copy after commitment. 30 M. 466 : 1? 
M. L. J 471 ; 3 M. L. T. 14. 

statements made by an approver to the police before tender 

of pardon are covered by s. 162 Cr t*. C. and even if not so covered 
It can be used ai previous statement either to corroborate or con- 
tradict the maicer of it under the ordioary provisions of the Indian 
Evi Act. mi Lab 357 • Cr L J. 34S - lOS J. C 167 : 9 Lab 389 
when a witness mado a etatemeot to the commiitiog Al- 
and the accused failed to cross esamine him and the witness died 
before the Sessions trial while the accused sought to cross examine 
the t'olioe dub'luspector wbo recorded the statement of the deceased, 
held that it could not be allowed and s. 162 Cr. P C. had so 
application. JIO.W.II. 410: m7Cal 398 : 101 I. C 661:28 0. L 
J. 48S : 8 Cr. R. 1J4. 

— s. 162 is clear enough to exclude any statement made by 
any person and therefore a etatemeot by tbo investigating officer 
that be examined witnesses tor the defence in the course of the 
investigation is not admissible. So also a map prepared by the Police 
containing the statements of witoees is also inadmissible, as those 
statemeuis were from what the Police odi.:er heard from others. 

30 C. W. N. 143 . 92 I. C 174 ; 27 Cr. L. J. 222 : 1926 Cal. 550. 

s. 162 in Its present form overrides s. 27 of the Evidence Act.' 

In determlnlog whether the guilt of the accused has been proved 
it IS necessary to Ignore entirely all evidence which is held to ba 
inadmissible under s 163. 84 1. C. 645 : 26 Cr. L. J. 321 : 1925 Rang. 
101, contra. S. 162, ss revised does net override a. 27 of the Evidence 
Act 21 L. W. 199 : 86 I. C. 664 : 1925 Mad. 574. 

statement of accused made in ignorance of criminal com* 

plaint lodged against him is admissible m evidence under es. 25 and 
36 of the.Evi Act. Ill I. C. 72l : 1928 Pat. 473 : 9 Pat. L. T. 449. 

,i-_ . r. •.**■, quite independent of 

■ ■ • treated ss Impliedly repealed 

■ I. C. 664 : 21 U W. 199 : 1925 

——8. 162 ( 1 ) does not affect aoy statement as to the cause of 
death under s 33 (II of the Evi. Act ; it also deals with statement 
and not with conduct as under a. 8 of the Evl Act. 51 C. 237 : 44 
C. U. J. 353 : 99 I. C. 227 : 1937 Cal. 17 : 38 Cr. L. J. 99. f 
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Si 162. Statements to police not to be signed op admitted 
in evidence — cnriid 

there IS do presumption as to the genuineness of the state- 
ments of the vjitness entered in th* poiice'dianes and unless they 
ate duly proved, evidence given m court cannot be contradicted 
thereby. 0 Lah 24.- 26 Puoj. L. R. l39. 

the use of the general and apecial diaries of the police tor 

the purpose of either supporting the evidence of the prosecution or 
rebutting the argument of the defence is contrary to s. 162, 1325 
Oudh 1 

statements of witnesses recorded in the police diary can be 

used for the purpose of contradicting witnesses in cross-examination. 
104 I. 0 248 1927 Oudh. 321 : 28 Cp L. J. 802: 4 O. W. N- 699. 

——a conviction based on the fact that the evidence of witness 
tallied with the entries made in the police diaries as to what he 
■ > ■ I* - ’ - . is not proper as it amounts loan 

and a conviction based thereon 
• •, 7Gr.L.J. 614: 1926 Lah. 363. 

. fresh his memory from the diary. 

cused cannot insist. 8 0.156:10 

—when the Sub-Iuspector does not remember what witness 
stales at the lnv.‘8tlgaUon and refuses to refresh his memory from 
the diaries, the court should compel him to )ooh into the diaries. 
1924 P. 889. 

.-~if a Crown witness turns hostile, the Crown should be 
allowed to use the statement before the police under s. 155 Evi. Act. 
0. W. N. 1918 Pat. p. 95. 34 B. 599. 

——the statement reduced into writing under this eec. is not 
public or official document and the writing >n (juestlon cannot be 
used as evidence in any proceeding. 28 C. 348; 5 O. W. N.65, 13 
M.L.T.l: 1912 M. W. N, 549, 15 a. 25 22 B. 596, 32 B. Ill F. B., 
conira. 13C.W.N.197. 

’ ‘ *’ " , nade before a Bombay 

ombay Police Act. 1930 

jht, to be furnished with 
any copies of aiatcment made to the police, and it is only if the 
Magistrate considers it expedient In the interest of justice to grant 
sucti copies that the accused can obtain or use such copies. 26 M. 
L. J. 182 ; 1914 M. W. N. 484, 36 O 560, 33 C. 1023. These rulings are 
obsolete on the face of the amendnent which has made it obligatorg 
on the court tofurmsh the accused with copies. See the Following 

—the effect of the amendment is to annul the judge’s dis- 
cretion and make it obligatory on him to give the accused copies 

of the statements subject only to tb' 

which the public interest requires 
does not impose on the Judge t' 
atatement recorded under s. I6l 
been opened. 54 C. 307: 1927 Ca 
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S. 162. Statements to potlee not to be signed or admitted 

in evidence — conld. 

582, (42 I. A. 135 and 27 Cr. L. J. 100) /?«/. 8 Pat. L T. 613 ; 1927 
Pat. 325 . 102 I. C. 773 : 28 Cf. L. J. 597, lOS I. C. 350 : 1928 Lah. 
144. 

where a witness was tendered but not examined by the 

prosecution nor cross-examined by tne accused, the latter is not 
entitled to a copy of the statement made by the witness to the 
police. 7 Pat. 153 : 1929 Pat. 34 30 Cr. L. J. 273,114 I. C. 220 : 
10 Pat. L. T 297. 

the accused has the right to apply for copies as soon as a 

prosecution witness is called either in an inquiry or m a trial. 1929 
Nag. 172 30 Cr. I.. J. 728 : 117 1, C. 213 s 1929 Cr C 47. 1929 Nag. 
240- 1929 Cr, C. 264 119 I. a 675, 1929 Rang. 87. 6 Rang 672 30 
Cr. L. J. 538 : 115 I C 899. 

——the application to get a copy of the statement recorded 
under s 162 Cr. P C must be made at the time the prosecution 
witness whom it is desired to contradict appears in the witness 
box. 29 Bom L. R 1531 : 52 Bom 195 107 I C 57 : 29 Or L J. 
221 : 1928 Bom. 23. 110 I C. 459 . 1928 Pat. 593 • 29 Cr L. J 715, 
66 C 840 : 1929 Cal 182 : 116 I 0. 167 : 49 C L. J. J97 30 Cr L J. 
580, 1929 M. VV. N, 8SS, but so far as proceedings before charge are 
concerned copies ehould not be granted until tne stage of croes- 
examinatfon is reached. 1929 M. W. N- 885. but it has been held 
by the Lahore H C. that as a matter of practice there is no harm 
if a copy IS given at an earlier stage. 192 Lab- 429 : 30 Cr. L. J. 
760 . 117 I C. 377. 

if the accused does not apply for copies of statements during 

the enquiry by the committing Magistrate be has no right to ask. 
for thecopy at the time of trial before the Judge. 56 C 840 i 1929 
Cal. 182 ; 116 I C. 167 . 49 C. L. J. 197 ; 30 Cr. L. J. 580. 

there is oothiog in the sec. which requires that the cross 
examination should have been opened and that the accused should 
have laid in that the foundation for the granting of a copy. 9 Pat. 

L. T. 92 : 1928 Pat. 215 s 7 Pat 205, llO I C. 459 ; 1928 Pat. 593 i 29 
Or. L. J. 715 

—the amendment does not intend that the Judge should con- 
sider whether a foundation has been laid by way of cross-examina- 
tioD before copies of statements can be granted. 54 C. 840 : 49 C L, 

J, 197 : 30 Cr- L. J. 580 j 1929 Cai. 182 : 116 I. C. 167. 

• the procedure which governs the grant of copies of state* 

^ 1 of state- 

ies of the 

■ 195 : -1927 

the statement of witness that the accused were mentioned 

by the prosecution witness to the police is entirely inadmissible in . 
evidence under s. 162 ct. (1) as amended. 951, C. 273 : 1925 Pat.' 
211 1 27 Cr, L J. 753 : 7 Pat. L. T. 673. • ' ' ' / 
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S. 162. Statements to pellee not to be signed op admllts*^ 
in evidence — cantd- 

before the statement is put to the prosecution witness under 

8. 145 Evi. Act. to contradict him it must be either proved bf the 
‘Invesllgatlng Officer or must bo admitted by the witness In his 
cross ezantmatiOD or must be proved in some other way. 29 Botn. 
L. H. 1581 ! 52 B 195 : 107 I 0. 57 : 29 Or. L. J. 221 : 1928 Bom. 23. 

‘the statements to the police must be definitely put to tbs 
witness under s. 145 Evi. Act, in order to contradict him. 105 I- C. 
807 : 28 Puo). L. R. 649 ; 8 Lab. 60S. 

when the police diary is used to contradict a witness the 

provisions of as. 145 Evl. Act and s l62Cr.P. 0. must be borne In mind. 
26 A. L. J. 139 : 29 Cr. L J. 472 1 1928 All, 1280 : 109 I. C. 1201. 

>the statement to the police can only be used by the accu- 
sed for contradicting a prosecution witness in the manner nrovided 
by s 145 Evi. Act. 83 Ind. C. 1007 . 2$ Bom L. R. 965, 30 C. W. 
N 503, 94 I. 0. 271 : 1926 Lab. 365 j 27 Cr. L. J. 607 j 6 Rang. 
13? s 110 I. C. 333. 

under the amended section statements made by any 

person to a police officer in the course of an investigation shall 
not be used for any purpose except to contradict a witness at 
the request ot the accused io the manner provided in pars 2 of 
the section. 30 0. W. N. 503 • 27 Cr L. J. 611 t 192$ Cal. 793 : 
94 I. 0 593. 1923 Lah. 380 • 107 I. C. 766 : 29 Cr. L. J. 282 t 8 
Pat. 279 : 118 1. C. 130 ; 1919 Pat. 268. 

although the statement may only be used to contradict a 
witness the court cannot, on that ground refuse to grant a copy 
because there is apparently no contradiction. 1929 Nag. 172: 117 

I. C. 213 ; 30 Cr. L. J 728 : 1929 Cr. C 47. 

there is nothing lo tbo sec. authorising the court to look 

into the statement in the pohco diaries for the purpose of finding 
out whether it is contradictory lo the statement made in court 
before the granting of application. 10 Pat. L. T. 46 : 30 Cr. L. J. 
858 ; 1929 Pat. 268 : 118 I. C. 13u : 8 Pat. 279. 

to make the statements to the Police admissible the 

question is whether the inconsistency in the statements did not 
make the evidence in court unreliable. 104 I. 0. 459 : 28 Cr. L 

J. 843 : 7 Pat. 50 ; 1928 Pat. 3l ; 9 Pat, L. T. 57. 

' "to entittle an accused person under s. 162 Cr. P C. to 
contradict the witness it is not necessary that the statement 
mi^t contain the very words used by the vritnessca and it is 
i!e.. L s . , . memorandum of what the wit- 

1 L J. 561 : 1927 Cal. 614 : 104 


. . inder s. 162 at any stage of the 
proceeding and Magistrate’s .failure lo comply with s. 162 by 
rejecting the application summarily vitiates the trial. 9 N. L. J. 
167 : 99 I. C. 46 : 28 Cr. L. J. 14 : 1927 Nag, 24, but he is not entitled 
to copies before the cross-examination ia opened at all. 1926 Mad. 
183 :‘27 Cr. L J. 100 : 91 I. 0. 532. 
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S. 162. Statements to police net to be signed op admitted 
In evidence — contd. 

—~s list of stolen property given to tbe police during investl* 
gallon or the map prepared by the police containing information 
given to them during tbe inveetlgatioo ia not admissible in evidence. 
85 I. C 723 : 26 Cr. L J 579 : IW- Cal. 959. 

tbe provisions of sec. 163 Cr. P C do not affect the Ss 31 

and 27 Evi Act , a 162 refers only to statements made by witnesses 
and by tbe accused 160 : 12 Cr L. J. 60. 

—s l63 declares that a police officer shall not record any 
statement made to him by a person under examination 29 C. 483 : 
6 C. W N 596, 7 C. L J. 346 

00 oral statements of witnesses should be recorded In the 

‘special' diary kept by tbe police officer under s. 172. Whether 
incorporated in tbe special diary or not. records of statements of 
witnesses taken by tbe police fall under s. 162 and are liable to be 
produced, but only under tbe conditiona laid down under that sec 
and the accused may be furnished with tbe copies thereof 33 C 
1023 s 10 C. W. N 890. 36 C 560 

— ststement made to a Sub-Iospector of Police are inadmis* 
sible in evidence under s. 162 Cr. P. C. 40 C. L. J 313:84 Ind C,451. 

—evidence as to what tbe oomplainant stated to tbe Investi* 
gating officer and her pointing out tbe places where abe was taken 
18 Inadmissible in evidence. 42 C. L. J. 524 : 92 I 0 439 ‘ 2? Cr I<. 
J. 263 : 1426 Cal 320. 

—tbe first information report against tbe accused is not a 
II . . ». jgnot made in the course 

• . 1927 Cal 17 : 54 0. 237 : 28 

* . ot substantial evidence and 

< ' . formant as a witness. Tbe 

delay in forwarding such report if adequately explained is imma- 
terial. 105 I. C. 8u7 ; 28 Puuj. L. B. 649 ; 8 Lah. 605 : 28 Cr. L. J. 
983 : 1928 Lah. 17. 

information obtained by a police officer as a result of a 

statement made by an accused person cannot be proved. 84 Ind. C. 
545 : 3 Bur. L. J. 245. 

— ~on the face of tbe proviso it does not cover tbe case of a 
witness for the defence whose statement may have been recorded 
by tbe policeman, nor allows tbe prosecution to impeach tbe credit 
of such a witness by examining him upon any written statements 
he may have made to tbe police. It could never have been Intended 
to allow tbe prosecution to impeach tbe credit of Its own witness 
for its own purposes and against tbe wish of tbe accused by reference 
to police testimony. 32 B. Ill : 9 Bom. L. B. 789 F. B but tee C. 
yr. N. 1918 Pat. P.9S.34B. 599 aboie 

—.—the statements made by the accused to tbe 
put in by tbe prosecution to prove tbe falsity of the ' 
showing tbst tbe defence subsequently set up wss 
41 C. 601. 
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S. )62. Statements to police not to be signed or admitted 
In evidence — contd. 

a conviction under s. 46 of the Bengal Excise Act cannot be 

supported by the statements of the accused obtained while in the 
custody of the excise authoilties S3 C. 706: 30 0,W. 11.851: 
1926 Cal 1163 

—— statements made by accused to a police oBicet do not come 
within 8. 162 and are inadmissible under that section though they 
may be let in evidence as admissions under the Evi. Act 41 C. L. 
J. 253 . 54 G. 237. 99 1. C. 227 : 28 Cr. L. J. 99 : 1927 Cal. 17 

in order to bind the witnesses they should not be placed 

before a Magistrate not competent to try the case, for examination 
under s 164. 29 C. 483 . 6 C. W. N. S96, 7 C. W. N 220, 7 C. L. 
J. 246. 

—the writing itself of dying statement, though recorded by 
the Magistrate, cannot be admitted to prove the statement made. 
8C. 211,6 0. W. N. 72, 921 

—8 162 as amended does not prohibit the use as evidence, for 
any purpose, admissible under the Evidence Act, of oral statements 
made to the police during investigation. The application of the 
amended sec. is ooodned, as before, to tbe written record, but the 
new section gives tbe accused a right to have a copy of tbe written 
statement for the purpose of using it to contradict tbe witness for 
the prosecution 1925 M W. IT $3 : 86 I. C. 209 : 26 Cr L. J 721 ; 
1925 Mad. 579 : 48 M. 640 : 48 M. L. J 195. 

. —tbe provisions of tbe sec. do not prevent the prosecution, 
after a witness Lae made a siatement, asking him simply whether 
be made that statement to tbe police and the investigating police 
officer may also be asked whether tbe witness had made that 
statement to him, 4 Pat. 204 : 1925 P. 450. 

■ — —where tbe M. called for the diary after receiving a written' 
statement from the police but there was no statement recorded 
under s. 162, hold that if the diary was of the kind described in 
a. 172 Cr. P. C. neither the accused nor his agent was entitled to 
call for them or to see them unless and until they were used by 
the police or the Court for the purposes described in the aeotion. 
84 I. C. 441 : 26 Cr. L. J, 297 ; 1925 Pat. 339. 

S. 163. (No inducement to be offered,) 

the term police should be read according to its more com- 
prehensive and popular term. 26 O. 569 : 3 0. W. N. 393, 22 B. 235 
1 C. 207, see other cases under the headtng 'confession.' 

S. 164. (Power to record confessions and statements). 
Amendments have been madeon the foUowitig grounds andpomts 

as statsd in the Report of the Joint Committee ■ “ We think that 

• ' d not be recorded under the sec. bg 

, ■ or by second class Magistrates un- 

■ .OMSider that a stalutary obligation 

acting under this sec. to weirn an 
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S. 164- (Power to record eenfessionsand statements) — eontd. 
accused person about to make a confession that the Same may bo 
used against Aim, and tea think that the certificate prescribed by sufc* 
sec. (S) should record tAe fact that warning had been given." 

s. 164 inspite of the alteration it has undergone by the new 

amendment cannot apply to a confession recorded by a Presiden* 
cy M. in the course of investigation held by the Calcutta Police. 
29 C W. N 300 ; 52 C. 67 : 86 I, C. 414 : 1925 Cal. 587 : 26 Cr. 
L. J. 782. 

where the Presidency Magistrate of Calcutta to whom the 

Calcutta Police tooh the accused being requested by the Police of 
Burdwan, when recording confession, did not comply with the 
provisions of this section, held that the accused's arrest and produc* 
tion before the Presidency magistrate must be considered as some- 
thing done in the course of the investigation m Burdwan and not 
something apart from it and consequently the non-compliance by 
the Presidency Magistrate with the provisions of this section made 
the confession inadmissible. 39 C W. N. 454 . 94 I. C 365 : 
1926 Cal 743 . 37 Cr. L. J. 621. 

—since the amendment of this section the Presidency Magis* 
trate in Calcutta can record » coofcesion made in the course of 
police investigation there. 1926 Pat. 379 : 96 J. C. 509 37 Or L, 
J. 957. 

—the principal requirement introduced by the Amending Act 
in s. 164 is that a Af. before recording a confession should explain 
to the person making it, that be is not bound to make a confession 
and that if be does so it may be used m evidence against him. 
26 Punj. L R 173 s 7 Lab. L J. 170 s 1925 Lab. 367 : 88 I. C. 
854 : 1925 Lah 432, 83 1. C. 18 s 1925 Lah. 315 ; 26 Cr. L. J. 
1074. 

— -the previsions of s. 164 Cr. P. C are imperative and s. 533 
did not render a confession admissible in evidence where no attempt 
had been made to conform to the provisions of the former section 
35 A. 260, 9 M. 224 : 2 Weir 125.2 C. W. N. 702 8 C. W. N. 22, 24. 
21 B 494, 17 C. 862. 23 B. 221. 7 C. W. N. 220. 

the provisions of s. 161 Cr. P, C. are mandatory, so where 

the Police used incomplete cbalan to record confetsion made 
under promise nf pardon it was not admissible. 110 I. C. 329 1928 
Lah. 724 : 29 Pun^ L. R. 388 : 29 Cr. L. J. 697. 

the word record in s. 161 Cl. (3) means “making a part of 

judicial record" and not merely writing out. S Bom. L. R. 950. 

—the examination of the accused person should be taken 
down in the language in which it is delivered, and as far as possible 
in the words used by him. 34 W. R. 54 Ratan. Cr. 633 20 W. R. 50, 
it IS doubtful whether too defect can be cured by s 533,15 0.595 
17 C. 862. But #ee 22 C. 317 , 18 C. Si9 S M. 5, 23 B. 495, 9 O. L. J, 
55 (68). 4 Bom. L. R. 785. / 

—the word statement in s. 16f means the 
witness and does not mean that of an accused person. 2 O. W. 

/ 
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S-j. 164. (Power to record confessions and statementsjs— conW. 

before recording the eoafessioD of an accused person the 

Magistrate should ascertain how long be has been in custody. If 
there is no record of that fact the Sessions Judge before admit- 
ting the confession should send for the Magistrate and satisfy 
himself on the point. 25 B. 543. 7 C. W. N. 345, 6 C. W. N 
380. 9 A 528 p. 566. 18 Cr L.J. 721. 13 C. W N. 861. but the con- 
fessioD should not be ignored on the ground that the Magistrate did 
not ask the accused how long he was in police custody. 4 p 
L. T. 186. 

in recording confession a Magistrate ought to be as much 

careful of the interests of the accused as of the prosecution. 1 C. 
115. 

non-compliancc with an order of Government as to the 

formalities to be observed In recording confessions does not 
render a confession Inadmissible. 33 M. 413 

in talcing down the evidence of an witness to a confession 

actual words used by the accused and not the impression of the 
witness should be looked to. P. R. 33 of 1885 

It Is not necessary for the Magistrate to warn the accused 
that he is speaking to a Magistrate, if, from the circumstaoces of 
the case the accused must have known that be was speaking 
before one. 9 C. L. J. 55 

— It Is uot necessary fora Magistrate to caution a prisoner 
before receiving bis or her statement. 5 M. H. C. Sp. 11. 

it is not necessary for a Magistrate trying an accused 

person to record his confession, since be is competent on the 
admission of the prisoner to convict him without any further 
record. 3 C. 7S6 

m warning an accused before taking down his state- 
ment, a Magistrate should state how the accused was warned. 
14 \V. R. Cr, 81. 

under s. 164Cr. P. C. a Magistrate is entitled to record 

any voluntary statement made by the accused, but be is not entitied 
to examine him in respect of the facts of the case. 5 C. W. N. 864. 

he is sot an Investigating Officer, his position when 
recording such statement or confession it merely that of a Rec. 
ording Magistrate. 88 I. C 729: 1926 All. 23 : 26 Cr. L. J.1209: 
23 A. L. J. 719. 

an honorary Klagistrate being a member of an independent 

Bench cannot, unless apeciallr authorised, act iudependeDtly and 
record a confession under a. 161 Ct. P. C. 29 C. 483. 

a Magistrate exercising the Police powers and possessing 

the title of a Police officer, should be very careful to record 
fully the circumstances under which he records the confession. 
7 Burma 100. 

it was highly irregular for the Magistrate to per 
the alleged statement made to and recorded by the '** 
before recording the confesaioo. 13 C. W. N. 861 : 9 C. L. J. 6^./. 
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S. 164. (Power to record eeitfessions and staternents)^on((2, 
— s. l64Cr. P C requires that the confessiou must be recorded 
2 L B. R. 19 contra. 3 C. 736. 

where the recorded confession before be took coguizanee 
of the case and before the examination of the prosecution witness 
began, the confessions wore duly recorded under this see. 37 C. 467. 

there is no distinction between a statement made by an 

accused person under s 164 and a confession made by him. The 
oral evidence of the M. regarding an unrecorded statemeot is in- 
admissible. 25 C W. N. 788: 62 Ind. C 578 ; 49 C. 267 . 1922 Cal. 
343, 54 I C. 465 : 21 Bom L. R 1065. 

— Miral evidence of M. to prove confession of an accused when 
he does not hold inquiry on trial but merely watches the progress 
of the investigation by police without keeping any written record 
is admissible. 45 M 230 . 42 5f. L. J, 37 69 1. C. 284 : 23 Cr. L. J. 

680, 19l8 P. R. 11, 21 Bom L. R 1065. contra it has been held that 
a statement by accused In custody other than confession not recorded 
by M as provided by this sec cannot be proved by the evidence of 
the Magistrate 49 C 16? : 1922 Cal. 342 

—>*if an accused person chooses to make a statement before 
trial there is nothing In the Code to prevent the U. from recording 
It. 4 Pat. L. T. 381 : 72 lad. 0.963 

-when confession Is duly recorded under s 164 circular 
instructions cannot stand in the way of its admissibility. 1? K. 
R.113: 69 I.C 2S7. 

—•no confidence should be placed on statements recorded when 
police-officers were not only present but were actually allowed to 
put questions. 56 I, C. 216 : 21 Cr. L J. 418 

the fact that the M, took part in the Police investigation 

does not disqualify him from recording the confession. 12 I. C. 
209. 5 S. L. R 31. 

the court must in each case satisfy itself that the M. 

honestly believed and took steps to ascertain that the statement 
was voluntary. 4 P. L T. 279. 73 I. C. 506 ; 1923 Lab. 345 

—■where tbo Af. giving the accused two days time for reflection 
recorded the confession to be voluntary and there were circums- 
tances which corroborated the record the court can act on the 
confession though at the trial it was retracted. 4 Pat. L. T. 279 : 
72 Ind. C. 569 : 192J Pat 356. 

the best way of testing a confession Is to introduce 

incidental questions and to gather some test as to whether the 
statement may not be a taught statement repeated. 57 I. C. 462 : 
21 Cr. L.J. 638. 

^—>-11 Is the duty of the 31. to question the person making the 
confession during police investigation to satisfy himself that he 
making it voluntarily, 76 I. C. 180 1924 Lab. 624 s 25 Cf. L. J. ’ 
-^where the 3f. did not enquire as to whether the . 
was made voluntarilv.it was loadmisstble. 1924 Lah. 4S1 : 

L. J. 979 : 81 1. C. 627, 76 I. C. ISO, 73 I. C. 260. 
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S. 164. (Power to record confessions and statements) — contd. 

omission to question tbe accused whether be m&de the 

confession voluntaniy is fata). 65 I C. 613 : 5 P. W. R. 1922 Cr. 

omission to ash the accused if be made the confession 

voluntarily as required by s. 164 (3), maires the confession inadmis* 
sible, 4 B R. (1903) C. P.13.81 Ind. C 627 : 6 C. L. J. 166. The 
court must be satisfied that it is voluntary. 17 C. 862 p. 871, 5 A. 
253, 25 B. 168 (173), 3 C. W. N. 163 (note). 4 P. L. T. 186. 

great care and circumspection ate necessury in recording 

confession under s. 164, Cr- P- C, ( 1 ) It is necessary to record the 
questions put to the accused to ascertain whether the confession 
was voluntary ; (2) to tell him that after his confession be will 
not have to go hack to Police custody ; (3) to warn him of the con- 
sequence which will ensue if be falsely implicates himself in the 
hope of release . (4) and to ask him whether the Police or any 
other person has subjected him to any ill-treatmeot No hard and 
fast rule can or should be laid down as to the procedure of t ecording 
confession under this eectton. 1 O. L. J. 407: 25Ind. C. 633. 

’Where the record does not show what the due warning was. 

the confession which was retracted could not stand. 59 I. 0 551, 
2 Pat. L. T. 129 : 22 Cr. L. J. 119. But the Magistrate’s deposition 
may cure the defect. 2 Pal. L. T. 773 60 I. C. 56. 


— although the record does not show that the accused was 
warned that be was not bound to make the confession and that the 
confession he would make might be used against him still if the M. 
deposes and proves that he gave such warning the confession will 
be admissible. 3 P. 872, 75 I. C. 762 : 1923 Lab. $29 


——question of the M. whether the accused mads the statement 
“out of hi8 free will" was equivalent to asking him whether bis 
statement was voluntary. 3 Pal. 872. 2 Pat. L T 773 


' ■ ® confession should not bo ignored merely on the ground 

T « i be was in police custody. 

72I.C. 961 : 24 Cr.L.J. 497; 4Pat.L.T.186. 


—the W. should make a memorandum of what inquiry is 
made to see if the confession was voluntary, but the absence of such 
memorandum does not make the confession inadmisiihU 67 T C. 
310; 2aCr. L. J.38S. «»Die. oi i. v. 


■ where the M. refuses to make the memorandum on the 
ground that in his opinion the confession has not been voJuntarUy 
P”* of any judicial record. 

4j X. C. 267 ; 5 Q. I,. J. 70. 


the memorandum annexed to a record of a confession is no 

conclusive evidence of the fact that the confession was voluntarily 
made. 9 C. L. J, 663 (679). ' 


^ ^“ 7 — the Magistrate should examine the’ accused closely to as- 
certain nis motives to make the oonfession. O. W, N, 1917 Pal. J-IP 
L. absolutely necessary. 4 Pat. L. T. 186 :’24 Cr. 



CRIMINAL PROCEDURE CODS. 


269 


S.164. (Power to record confessions and statements)— conM 

the defect m recording a confession may be remedied under 

B. 533 Cr. P. C.. by examining tbe Magistrate who recorded the 
confession. 3 C. W. K. 387. 

—what IS admissible in evidence cannot become inadmissible 
through the course subsequently taken by a Magistrate. 3 C. \V. 
N. 3s7. 

Magistrate's record should be presumed to be correct rccbrd. 

72 Ind. C. 961 : 1923 Pat. 13 ; 4 P. L. T. 186 

the record of the confession, as well as the tsemoraodum 

must be signed by the Magistrate. 3C. W. X. 337. 

absence of Magiattat's aignature does not make the con- 
fession inadniissibie. 15 W. R. 63, 8 VST B 53,3 C. W. N. 387, 
3 Pat 872. 

a Magistrate's certificate under s 164 need not be in his 

hand-writing his signature is sufficient 1900 A. W, N. 203, 3 Pat 
872. 

when certihcate required by sub-sec (3) is duly appended to 

tbe record of the confession presumption la that precautions dis- 
cribed in the see were duly taken. 101 1 C. 247 . 28 Cr L J. 807 : 
1927 Lab. 632, 1912 Lab. 217 Ref. 

——want of certificate lO accordance with s 164 Ct. (3) and failure 
to ask the accused whether bis etatement was voluntary may be 
cured by tbe depositian of tbe recording M. 3 Pat. 872, 75 1. C. 762, 
113 I. C. 65 : 30 Cr. L. J, 49 : U Lab. L. J. 5 

—the provisions of s 161 read with s. 364 are imperative 
as to the language In which a confession is to be recorded and s. 
533 does not contemplate or provide for any non compliance with 
the law in this respect. 17 C. 862. (18 C. 549, 21 B. 495, 23 B. 221) 
Dus. 22 C. 817 Dist. 2 C. W. N. 702 Fol. 

where the confession made in Hmdusthani was recorded 

in Bengali that being the Court Language, held, in the absence of 
evidence to tbe contrary it should be presumed that the proceedings 
were conducted in accordance with law. 18 G. 549, 21 B. 495 Ref, 

where the cocfessioo made io Bengali was recorded in 
n- ■■ t. .... deposed that there was no 

t he could not write Bengali 
complied with. 22 C. 817, 

—record of tbe confession in English and in a narrative form 
does not render it Inadmissible. 45 C. 1C6 : 71 1. C. 54. 

where the confession was made partly in English and partly 

in Bengali and tbe M. who was also a Bengali reeordedHt in English, 
it was sufficient compliance with the Code. 96 1. C. 509 : 5 Pat. 
171 ; 27 Cr. L J. 957. 

where tbe confession is made in Marathi in answers to 

questions in Marathi, but the court records in English correctly and 
is read over to tbe accused who admits them to be correct, it !•' 
admissible in evidence. 4Boin. E.R 785. y 
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S. 164. (Power to record confessions and statements) — confd. 

'—the prosecution must show that >t was impracticable to 
take down answers in the language in which they were glTen. ‘ 17 C. 
870. 15 C. 595, 18 C. 549. 21 B. 495 (501), 23 B. 221, A. W. 
K. (1892) 60. 

failure to record the statement in the language of the 

accused though practicable, does not make the statement inadmis- 
sible if the accused is not injured 21 B. 495,45 A. 166. 4 Bom. L. 
B 785 

mere informality in procedure does not render the confession 

recorded under a. 164 inadmissible. 68 1, C. 841 . 1923 Lab. 189. 

a confession made by an accused in foreign language need 

not be recorded in that language. It should be recorded in the 
language in which it is interpreted to the court. 5 C. 826, 4 N- 
W. P.16. 

-i^wheie the confession was not taken in the form of question 
and answer nor in the language it was made nor was signed by 
the accused and certified by the Magistrate, it was inadmissible. 
9 M. 224 : 2 Weir 125, i C. W. N. 702 /oL, 21 B. 495 Dist., 17 C. 86i 

, . 

-'—where a Deputy Magistrate being directed under s, 159 C- 
P. C. to bold an inquiry, records etatements maoe by the accused 
oontaining mcricninating matter while in the custody of the Police 
and they arc not recorded as voluntarily made, those statements are 
not admissible. 2C. W, N.702, 

s 21 of the Evi. Act must be read with es. 24, 25 and 26 of 

the same Act and ss. 164 and 364 Cr. P. C. 2 C. W. N. 702. 

—an admission or confession before Magistrate holding inquiry 
under s 202 is not statement recorded under s. 164 or s. 364 and is 
not admissible without further proof. 82 C. 1085. 

—~a statement made to the Police by a person who afterwards 
gives evidence in the case, is not admissible m evidence against the 
accused. It can be used as provided by the Evi. Act to contradict 
or to corroborate the witness. 1923 All. 469. 

' ‘ t . '"proved to be voluntary is not 

* latest value as a fact relevant to 

; . bis guilt. 4 Pat. L. T. 381 731. 

where in the course of an investigation of an offence, a 

witness makes a statement of a confessional nature which is 
recorded by the M. under s. 164 as statement and not as confession 
and subsequently in the course of the preliminary inquiry before 
committing M. the statement is retracted it is admissible in evi- 
dence against that witness In a prosecution for •perjury on an 
alternative charge, 59 M. 977 : 34 Ind. C. 307. 

’ a previous statement by a witness can be’uaed for contra- 

dicting the witness .nnd to show that ho is unreliable, ' 100 I. C. 359 
26Cr.L.J, 279 : 1927 Mad. ni2.. 
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S. 164. (Power to record eonfessiond and statements)— contc/. 

——the entire confession should not be rejected because part 
of it has been found to be false. When one part is contradicted the 
whole testimony remains open to consideration, Eren without such 
contradiction all parts of confession are not entitled to equal credit. 
If sufficient ground exists the part that charges the accused may 
be believed while that which is lO favour may be rejected. 40 C. 
873 : 22 Ind. C 169. 

‘Where the M. refuses to grant copies of the statements re- 
corded under s l61 Cr. P. C of such witnesses as were to appear 
at the trial, his order is wrong 1929 Lab 429 : 30 Cr. I>. J. 760 : 
117 I. C 377, 30 M. 466, 1925 Lah, 605. 1926 Lah. 122, Dtst, 

S 165 (Search by police officer I 

Tb protect people from unnecessary trouble by general search 
provisions have been made to record m writing the reason Jor making 
a search and to send to the nearest M and to furnish the owner or 
occupier of the house with a copy of the record 

—this section does not authorise general search by police of 
stolen property in the bouse of the absconding offender . it speaks 
ofspeciflec ' ' ' ' imons or 

order uode > i A. L. J. 

979.16 0. • • •• )0 L.J, 

901.16 0. 

—this seotiOQ does not give any authority for the general 
search of the stolen properly but only for speci6ed stolen articles. 
A general search means a search not in respect of specified docu< 
meets or things which the officer cooductiog the search considered 
necessary or desirable for the purpose of the investigation in 
hand but a roving inquiry for the purpose of discovering docu- 
ments or things which might involve persons in oriminal liability. 
97 I. C. 955 ; 1927 Cai. 93 : 27 Or. L. J, 1195 

when a Police Officer searches a bouse for stolen articles of 

which a particular list is given him be makes a search for specific 
article and bis action is not illegal. 1927 CaL 93 : 97 L C.965 : 27 
Cr. L. J. 1195. 

a police officer Is entilled to search even for specific 

documents or articles in the bouse of a person accused of a crime. 
97 I. C. 955 : 1927 Cal. 93 ; 27 Cr. L. J, 1195, 38 C. 304 Diss.from. 

—a police officer is entitled to make a search for not only 
what is stolen property but also for everything necessary for the 
purpose of investigating the offence 91 1. C. 43 : 27 Cr. L.J, 11; 
1926 All. 147 : 23 A L. J. 1037. ' 

, when a police officer makes search In a non-cognfzahle 

enso without the order of the Magistrate he acts illegally and is 
liable to be sued for damages. 24 C. 691. 

—-when a Sub-Inspector assaulted while he made a search 
he was guilty under 8s. 332 and 333 1. P. C. 17 C. W. N. 1209. 


in 
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S. 165. (Search fay police officer) — contd. 

— wbilo a police officer holds an investigation in the bouse 
of one be cannot enter the bouse offais neighbour. 1928 All. 165 : 26 
A. L. J. 410 ; 107 I. C. 63S : 29 Or. I,. J 272. 

where there was no search-warrant under section 98 Cr. 

P. G ide the aearch was not a legal search and person who were 
part-owners ana occupiers of the house had the right of private 
defence, C. W N. 343 : 88 C\ 304. 

-—it IS essential that a Police officer conducting a search under 
8 163 or 166 of the Code should send forthwith to the nearest M. 
copies of the record that he has prepared before undertating the 
search and if this is not done, the occupiers of the bouse resisting 
the Police cannot be comeuitted. 93 I. C 1038: 27 Cr. L. J. 512: 
1926 Cal. 663 

the M 18 hound to supply the owner or occupier of the 

house searched, copies of record prepared during search by the Police 
under s 165 Cr P. C. The H. C. can in revision interfere with the 
order of refusal by the M. to supply such copies. 1923 All. 402 : 
26 A. L. J 70S 5 llO I.C. 215 ; 29 Cr. L. j. 633. 

— — the provision of a 165 (4) are not imperative and It is not 
necessary that in every case that the witnesses should be residents 
of the locality. 1927 Ail. 516 : 28 Cr. L. J. 652 . 103 I. C. IO8. 

S. 167. (Proeedure when investigation cannot be com* 
pleted in 24 hours) 


-—a. 167 applies to investigations under Oh. XIV. and gives 
no authority to remand an accused in custody in proceeding under 
Ch VIU in order to enable the police to trace other persons to be 
proceeded against under that Chapter. 5 Bom L. R. 27. 

It is open to the M. to make report to police who can take 

action under s. 167 Cr. P. C. But the Magistrate has not the powers 
of a police officer to investigate and keep an accused person in 
custody for the purpose of such iovestigation ; custody can oulf 
follow where definite charge has been made and complainant has 
been examined. 1930 All. 259 ; 1930 Gc. C. 371. 


the detention of the accused in the police custody for the 
purpose of verification or identification is illeEai 7 C. W. N. 
220, 457. ^ 

the M. should not sanction detention without recording 

sufficient reasons as required by law. 7 0.W N. 457 11 0. W. N 
554, and the period cannot exceed 15 days on the whole* 23 B. 32 


there should be at least something to satisfy the M. that 

the presence of the person arrested would assist in some discovery 
of evidence and his presence was iudlaponsible for the purpose.il 
C. W. N. 551. 


by a mere perusal of the entries in police diaries the Magis- 
trate may authorise detention from time to time not exceeding 15 
days at a time. 13 C. W. N. 51, ll M. 98. 23 B. 262. 

»PPiy to oases under -s. 112 Cr. P. 0. 

36 A. 262. 
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S. 167. (Pp«eedur 0 when investigation cannot be eom« 

pleted In 24 hours]— contd. 

where the accused is not brought before the court it la 

illegal to remand the prisoner merely on the application of the 
police. 36 P. R, 1867 (Cr.) 

the power of remand under this aec is given to detain 

prisoners in custody while the police makes the investigation and 
in a proper case, to commence the inquiry, but the period of deten- 
tion is limited to 15 days in all. The custody mentioned in s. 344 
is intended for under-trial prisoners. 38 C. L. J. 38S : 51 C. 402 ; 81 
Ind. C. 220, 

the intention of the Legislature, having regard to ss. 61 and 

167, IS that an accused should be brought before a M competent 
to try or commit, with as tittle delay as possible 51 C. 402 : 38 C. L. 

J 388 i 81 Ind. C. 320. 6 M. 69 2 Weir 413, 11 M. 98, 36 C 166 j 13 C. 
W. N. 43 , 11 N. L. R 163. Ref. 

—before a M. remands an accused person to police custody, 
the accused must be produced before bim. 16 C. N. 145 

—an application for remand by tb« police to a Magistrate ' 
falls under this section and can be held to be a proceeding instituted 
under the Code in that court. 50 B. 741 : 1926 Bom. 551 97 I. 0. 801 : 
28 Bom. L.R. 1043. 

S. 168 (Report of investigation by subordinate police 
offieer.) 

—reports of the police officer in compliance with ss 167 and 
161 are not public documents and the accused persons are. not 
entitled to have copies of them before trial. 20 ^f. 189. F. B. 

S. 170. (Case to be sent to Magistrate when evidence is 
sufficient ) 

—a bond under 8 170 can only be taken from a witness when 
the accused has been arrested and is either being forwarded to a 
Magistrate or is released on security being given for bis appearance. 

L. B. R. 1893.1900, 478. 

when some of the accused are sent up and acquitted the D. 

M can order those not sent up to be put on tbeir trial, 7 C. 
W. N. 493. 

— —this sec. authorises the police oStcer, if there is evidence or 
reasonable ground for suspicion to forward the accused to a 
competent M. 51 C. 402 : 38 C. L. J. 388 : 81 1, C. 220. 

S; 171. (Complainants and witnesses not to be subject 
to restraint.} 

“—where the police keeps a witness under surveillance before 
being examined by a M. tbe statements to Magistrate so obtained 
could hardly be regarded as voluntary 4 C. W. jf. 49, 129. 

S. 172. (Diary of proceedings in investigation.) 

— s. 173 is not exhaustive ; It includes a statement by a police ^ 
officer that he examined certain witnesses and the statement ' 
circumstances ascertained from the examination of witnesses 

18 
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S. 172. (Diary of proceedings In Investigation) — contd. 
does not include the actual statements of the witnesses. 20 C. 642, 
19 A 390: 17 A W N. 174. F. B., 20 M. 189: 7 M. L. J. 167. 

.—this see. does not deal with the recording of any statement 
made by witness What the sec. intends to be recorded is what the 
police officer did, where he went, the people he visited and what he 
said. 31 C. W. N. 940 : 45 C. L. J. 561 : 1927 Cal. 644 ; 104 I. C. 245 : 
28Cr.L. J.805. 

the object of section 172 (2) Is to enable the court to direct 

the police officer who is giving bis evidence to refresh his memory 
from the notes made by him or to question him as to contradiction 
which may appear between statements so recorded and the evidence 
he is Riving in court. The court may also use the diaries for the 
purpose of clearing up obscurities io the evidence as to bring out 
relevant facts in the interest of fair trial. 89 1, C. 252 : 26 Cr. 
L J. 1308 : 1926 Lah. 54. 

—police diaries cannot be placed before the jury. They are 
-useful not as evidence but to aid court io the trial. 27 C. 295 : 
4 0. W. N. 129. 9 0. 455. 

—the court is to discover out of the diaries any matter of 
importance bearing upon the case and then call for the necessary 


■1 . • • ■ 

ot tne investigation. ioO. w N.145. 

— ~tbe power under this sec. to look into ease diaries should be 
exercised sparingly. 1929 M. W. N. 587. 

Police reports and Police diaries written before the comm- 
encement of an investigatiOQ under Cb. XIV, do not come under this 
sec. 14 O. W. N. 1114. 

—entries made in personal diary of a police officer who did not 
iQvestigate into a case do not fall within s. 172. 85 I. C 723 : 26 Cr. 
L. J. 579 : 1925 C '959. 

if the special diary is used by the court for contradicting 

*1.- “It ....fV:-.. »» ~-i * '- • *>j0 Police offiicer to refresh 

• ' • the right to see that por- 

• ■ ■ • to for either of these pur- 

. . • ’T. 174 F. B. 

the entries in the police diary cannot be used as evidence 

in the case to discredit the prosecution evidence. They can be used 
under s 172 (2) only to help the court in the inquiry or trial utill- 
aine the information given tberem as a foundation for question to be 
put to the witness and in using the diary the court should always act 
very cautiously. 1927 Ondh 64 ; 99 I. C. 342 : 28 Cr, L. J. 134. 
19 A. 390. 16 A. 207 Rel. on 

it may be within the right of the police-officer not to refer 

io a diary, but the accused is entitled to the benefit of their refusal 
to refer to the diary and to disclose the source of their infor- 
mation. 86 I.C.274: 6 Pat. L.T. 810:26 Cr. L. J. 738: 1925 Pat.131. 
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S. 172. (Diary of proceedings In (nvestlgatlon)*— conitf. 

a di3r7 may be used to assist the court by suggestiog meaua 

of further elucidating points which need clearing up and which 
are material for the purpose of doing Justice between the Crown 
and the accused but not as containing entries which can by 
ihemselTes betaken to be evidence of any date, fact or statement 
contained in the dnry None but the Police officer may be con* 
fronted with it 41 C. W. K. 818 : 44 C. 876 : 22 M. L T. 81 : 15 A. 
L, J. 475 P C.. 2 Pat. L. T. 223. 

.■ ■ -Where the Judge referred to the Police diaries after return 
of the verdict of the jury and convicted the accused according to the 
verdict there was nothing illegal. 32 C. W. N. 945 : 56 C, 150 : 1929 
CaL '>7 : 115 I C. 258 : 30 Cr h J. 435 

-'—statements of witnesses incorporated In the diary are not 
protected. 20 C. 642,16 0.610. 31 C. W N. 910:45 0. L. J. 561: 
1927 Cal. 614 . 104 I. C. 2l5 • 28 Or. L J. 805. 

—sec. 172 does not authorise a court to bring matters 
contained in Police dienes upon a judgment and to treat them as ' 
evidence. A. W. N. (1891), 155. 19 A. 390 . i7 A. W. N. 174 Ref 

— disbelievicg the story of the defence only because it is 
nowhere mentioned tn the Zinnis amounts to making use of the 
Zinnis in such a way as to strengthen the case for the proseoutloa 
and to show that the rival story told by the defence is untrusi a 
course forbidden by the provisions of the Cr. P. C. 94 I.C. 140: 27 Cr. 
L .J. 572 : 1926 Lsb 485. 

•'—improper admission of diary is not sufficient ground for 
setting aside the decision of the Magistrate when be finds the 
accused guilty after considering the other evidence in the case. 
15 Cr. L. J. 256 ; 23 Ind. C. 208. 

s. 172 (2) Cr. P. C. authorises a criminal court to send for 
the police diaries of a case under inquiry or trial In such court, 
and to use such diaries, not as evidence in the case, but to aid it 
in such inquiry or trial. 66 I. C. J87 : 23 Cr. L. J, 251. 

S. 173. (Report ol Police officer.) 

the report^ referred to in sec 190 (1) (b) is the report des- 
cribed in sec. 173, te.. a report made by the Police after the case 
has been investigated and the facts ascertained and the conclusion 
arrived at, that there are sufficieut grounds to justify the person 
reported against being forwarded to the Magistrate. 12Cr. L. J. 
92 : 9 Ind. C. 492 : 5 S. L. if. 1. 

-^—abstract of the evidence need sot be entered in the 
charge-sheet or report. 1929 M. W, N.SOl. 

Police reports of police officers under Ss. 157 and 163 or 173 

ate not public documents within the messing of see. 74 Evi. Act and 
so the scouted is not entitled to bave copies of them before trial. 
20 M. 189. 

the order of a maglitrste striking off a case is not judicial' 
order and the Se<tions Judge cannot review the order under sett. 
437. Bat. Un. Cr. C. 521. 4 

y 
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S. 173. (Report of Police offieer^ — contd. 

' — -whea the nature of the ioforinatioD does not appear in the 
report of the Poilce officer and cognisance of the case is taken 
under sec. 190 Cl. (b), proceedings are to he set aside. 14C. W. 
304, 17 C. W N. 1004 : 40 C. 852 : 19 Ind. C. 953. 37 O. 49. 

■ the use of the words “Police Report** m sec. 173 Cr. P. 0. 

does not restrict s 190 (1) (b) merely to non-oognizable offences. 
28 0. W. N. 490 j 83 Ind. C €28 

the words “Police ReporP’io a. 190(b) donot mean a "Police 

Report" as laid down in s. 173. They include a “Poiice Report" of any 
description authorised by the Code. 83 Ind. C. 885: 17 S. L. R. 150. 

there is no limit to the number of lovestigation which can 

be held into a crime and when one has been completed by the 
submission of a report under this sec. another may be begun or 
further information receired. 35 M. L. J. 127. 

--.-but when on the final report by the police stating that the 
evidence is insufficient thesub'divisional Magistrate declines to take 
cogoizanoe of the offence, it is not open to the District M. to call 
for a charge sheet. Ill I. C. 862 : 1928 Pat. 585 : 7 Pat. 561 . 10 Pat. 
L. T. 14. 

S> 174. (Police to inquire and report on auieide). 

'—■a Post mortem report ia not admissible in evidenea at the 
trial except for the purpose of refreshing the memory of the person 
making it or cootradiodog him. 6 C. W. N. 98, 9 (3. 455, 27 0. 295: 
4 C. W. N. 129. 

— .^-considering the Importaot nature of the evidence which 
is generally supplied by the results of the post mortem examinations, 
it is necessary that in such cases results of the observation, exter- 
nal and internal should be fully recorded. A verbatim report of the 
statements of witnesses examined at the inquest may be of great 
use to the court in testing the value of evidence subsequently 
given. 9 M. L. T. 321 ; 12 Cr. L J. 124. 

——the accused is not entitled to copies of statements made at 
o -- - - ---- 5J2: 

. ■ " •* 1 *' 

■ ' • • atements 

• ■ • ■ atements 

' the post 

■ . . • ■ 'lot from 

proceedings taken on complamt under s. 202 Cr P. C. 991 0. 58: 
28Cr,L. J. 26; 1927 Lab. 30:8Lah L. J. 524 ; 27 Punj, L. R. 779. 

S. 175. (Power to summon persons.) 

———a person answering falsely under this section commits an 
offence under see. 193, 1. P. C. 10 C. 405. 

-—•obligation to answer truly all questions attaches only to 
the persona summoned by police officer. If a person voluntarily 
comes forward without any summons and makes false statement he 
cannot be punished for perjury. 23 Cr. L. J. 82 (Lah.) 
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S. 176. (Inquiryby magiatrato Into cause of death.) 

the intjuiry of magtatrate is not a judicial proceediog and 

the High Court cannot call for a report of the inquirr submitted to 
the district magistrate. 3 C. 742, contra., proceedings under s. 176 
Gr. P. C. are judicial proceedings and are subject to the revisional 
powers of the H. C. under s. 433 and 439 Cr. P. C. and can also be 
scrutinised by the H C. under a. 561 A for the ends of justice. 1928 
Bom. 390 : 30 Bom. K R. 1050 : 112 I. C. 567 : 29 Cr. L. J. 1063. 

the Presidency U is not ousted of bis jurisdiction to hold 

preliminary inquiry into charge of murder, because the coroner has 
held an inquiry into the cause of death and has committed the 
accused to the H. C. under sec. 25 of the Coroner's Act (IV of 1871). 
16B. 159, 31C. 1. 

S. 177. (Ordtnapy place of inquiry and trial.) 

‘the word “ordinarily” in s 177 Cr. P. C means “except in 
the case provided hereinafter to the contrary,” 30 Bom. L. B. 387 
109 I. C 357 ; 29 Cr. I J 533 1928 Bom. 140. 

a committal by a magistrate authorised to commit but who 

has «o territorial jurisdictions m the place where the offence is 
committed is valid unless failure of justice has been occasioned by 
such committal 26 M. 640, Confra. 3 Pat. 417, 36 M 387. 

—commitment to a wrong sessions court which has so 
territorial jurisdlctlos is not to be set aside unless tbe error has 
caused failure of justice. 8 B. 312 : 2 Bom. L B> 294. 16 A. 3^. 
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S.177. (Ordinary place of tnqiiirr and trial) — contd. 

"where the accused wat charged with kidnapping done in 

Bombay and abetment of rape committed in Ahmedabad the Presi' 
dency M. or Bombay H. C. aitting as a Court of Sessions bad no 
jurisdiction to try the abetment of rape. 1928 Bom. 475 : 30 Bom. 
L. R. 1253 : 113 1 C. 617 1 30 Cr. L. J. 191. 

a charge of misappropriatioa under a. 406 I. P. C. is triable 

only at the place where the money was misappropriated. 77 1. 0. 
425 : 25 Cr. L. J. 377. 

S. 178. (Power to order cases to be tried in different 
Sessions Divisions). 

commitment by a magistrate to a wrong sessions court 

which has no territorial jurisdiction is not to be set aside unless the 
error has caused a failure of justice. 8 B. 312, 2 Bom. L. B. 294. 10 
B. 274. 18 A 350. 

“—under s 177 Cr. P. C. every offence shall ordinarily be 
inquired into and tried by a court within the local limits of whose 
jurisdiction it was committed and ss, 178“189 do not take the case 
out of that sec. 9 A. L. J. C96 : 34 A. 451 ; 13 Cr. L. J. 175. 

—the H. 0. has general power of supertatendence over all 
courts which may be subject to its appellate jurisdiction loeludlng 
power to transfer any suit or appeal. 28 C. 706. 

—the Local Government of Burma has no power to transfer 
a case committed to the court of the Becorder of Bangoon for trial 
to the court of the Commissioners. But It can transfer a case 
from the District of Bangoon to the Sessions Judge. 10 C. 643. 

S* 179. (Accused triable in district where act is done 
or where consequence ensuesl. 

' ' done" means some act® 

Consequence which has 
' ‘ or completing tbe act. 

■■ ■ ■ • 13Cr. L. J. 856. 67 P. B. 

1901, and loss to an employer resulting from criminal breach of trust 
by a servant is not a consequence of that description 67 P. 1$. B. 
1901, 19 A. Ill, 18 P. W. B. 1908 Cr.. 172 p. L. R. 1910 : 7 P. B. 
1910; 7P. W.B.1910 Cr. 

the consequence must be component part of the offence 

and must not bo a consequence srisiog from It. 5 L. B. R. 57 ; 2 
Ind.C. 516.35A. 29. 

treatment of hurt inilieted io the hospital of another district 

does not render the offence triable in that district. 4 B. R. 1897- 
1901, vol. 1.53. 

this sec. applies only when a person is accused of the 

commission of any offence by reason of anything which has been 
done and of any consequence whioh has ensued. 4 M. L. T 481, 
SBom.L. R. 513. 

—•’consequence" means a consequence which forms a part and 
parcel of the offence • where the aecnsed misappropriated money 
from the complainant's branch shop at Oauriganj. which money was 
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S. 179. (Aecutad triable in district where act Is dene or 
where eonsebuenee eniuee) — contd. 
to be sent to the principal ahop of the complainant at Cavnpore, the 
Coarts at Cawnpore bad no jurlsdictloc. lO A. L. J. 45 : 31 A. 487 : 
13 Cr. L. J 479. 10 A. L. J. 431 s 13 Cr. L. J. 479. 

——an offence of Criminal misappropriation was committed 
in a llative State in consequence of wbaoh the complainant in British 
India suffered loss. The offence could be inquired mto at either 
place. 96 1. C. 656 : 1926 AIL 466 : 27 Cr. L J. 992, 51 B. 101, conlro. 
1928 Sind 166. 46 B. 641. 

but a court in whose jurisdiotion the accused has neither 

to submit account nor to pay the profits of the firm, cannot try the 
offence of misappropriation of the partnership funds. 97 I. C. 368 : 
1927 All 69 : 27 Cr. L. J. 1104. 

the word '‘consequence” bears its ordinary grammatical 

. ' . . • . J a consequence which Isa 

. B.64I, 1929 Sind 30 : 30 Cr. 

. • *011 tbe possible result of 

an act. but is restricted to results specified in the provision of the 
law making the act an offence 81 Ind. C. 538 20 N. L. P. 72. 73 
I. 0. 323 24 Cr L. J. 579 : 1923 Lah. 487. 

——where the offence alleged is complete tbe provision, of aeo. 
179 Or. P. 0. do not apply in so far as the words “and of any eonse* 
qusnee which has ensued.*' are conceroel. 1929 Pat 610: 3 Cr. L. J. 
765 : 10 Pat L.T.161: 117 I. C. 309: 1929Cr.C.369 

—in a case of cheating, the Magistrate within whose jurisdio* 

ncB the 

h. R. 


■ y value 

payable parcel to a person at Hyderabad in persuaoce of tbe latter's 
order for four boxes of tea and the consigoee on opening the same 
found that they contained saw.dust and not tea, the offence of 
cheating was complete as soon as the consignee paid the money to 
tbe Post Office at Hyderabad sod the bladras Court bad no juriS' 
diction. 101 I.C.434 ; 28Cr. L. J. 452 : 1927 Mad. 544 : 1927 M. 
W. N. 221 : 52 M.L.J. 5il. 

In cases of cheating an Intention to cause wrongful loss or 

wrongful gain Is necessary but it is not necessary that loss should 


caused by the agect’s acts at another place, courts of both 
places have jurisdiction. 19 A. Ill: A. W. H. 191.32 A. 397 ; 
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S. 17^. (Aceuted triable «n district where act is done or 

where consequence ensues) — cantd. 

L 5. 319 : 11 Cr. L. J., 35 A. 22 : 10 A. L. J. 431. 26 M. L. J. 235, 7 P. 
B mo, 7 P. W. R. 1910 1 m P L. R 1910,3 Bom. L.T. 10,67 P. L. 
R. 1901 18 P. W • B. 1908. Cr., 34 A 487 . 10 A. L. J 45. 5 A. L J. 
333 : A. W. N. (1908) 115, 1928 Smd 166, 46B. 641 

the offence of criminal breach of trust is completed by the 

misappropriation or consrersion of the property dishonestly , the 
wrongful gain or loss is only the consequence and is no essential 
part of the offence. 1914 M. W R . 894 16 M. L T 505 ; 15 Cr. L 
J. 688. 83 Ind. C. 696, 69 I C, 631 • 23 Cr. L. J. 743. 2 Bur L. J, 40 . 
741. C. 74. 

s. 179 does not apply to question of iurisdiction of courts 

to try offences of criminal breach of trust. 83 Ind C. 696 • 6 L. L. 
J. 471, 41 C. L. J. 80. 

——under a. 177 every offence^ shall ordinarily be enquired into 
and trie^ 
was com 
see. 9 / 

L. J.las 

— — s. 179 applies oaly when s peison is accused of the 
comaiisBion of any offence by reason of anything which has been 
done and of any consequence which has ensued. 4 M. L.T. 481: 
9 Cr. L. J. 92. 

—illustration to e. 179 is not exhaustive and to hold that 
all the consequences prescribed by the Legislature in framing the 
section as conferring jurisdiction are ejusdem penens with the 
consequences specified in the illustration is not justified by the 
language of the see.. 18 P. W. R. 1908 Cr. : 8 Cr. L. J. 75, 30 B. 49 30 

M, 94,25 M. 61 P. C 

—loss to one person though a normal result of an act of 
misappropriation by another is not an essential element of the 
offence of criminal misappropriation which is complete if the 
conversion is done with the intention of causing wrongful gain to 
the offender irrespective of nny loss which may ensue to another, 
BO the court at Nadia where the loss was caused to the complainant 
had no jurisdiction to try the accused an official of an insurance 
company in Madras where he received the money. 21 C. W, N. 573 • 
44 C. 912, 34 A. 487, 1914 M. W. N, 894, 38 M. 639, 1 p. l’ 
T. : 200. 

—where the accused posted a letter at Calcutta to his agent 
at _ V inciting to commit an offence, he was guilty of 

’ could be tried at Goralchpur as soon as the letter 
agent. 16 A. 389, 

t79Cr. P. C, is controlled in respect of certain offences 
P. C. and as pointed out in 44 C. 595 no question of 
. expediency can bo considered under s. 185 Cr. P. C., 
621 : ,75 1. C. 353 : 24 Cr. L. J. 929. 
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b <9. (Accused triable <n district where act is dene or 
^here conseQuence ensues}— conii/. 

when a defamatory letter was posted in Madras and 

cessed to Tinnerelly the offence was triable at both the places. 
?M. L- T. 164; Jt M. L.J 648 ; 72 I. C. 69. 

' _! In a case under a. 177 I. P. C. read with s. 40 Income Tax 

ct for making false verification in a petition at one place and 
jresenting it in another place the offence was to be tried at the 
former place. 1923 Mad. 50. 


S. 160. (Place of triat where act is offence by reason of 
relation to other offence). 


^wbere theft IB committed within British territory but stolen 

articles are retained outside British territory, the British Courts 
have no jurisdiction to try the accused for the retention of stolen 
property. 18 C. W. N. 1178 ; 15 Cr. L J. 537 : 24 Ind. C 945. 

^—although the abetment of an offence might have taken 
place beyond the territorial jurisdiction of a Magistrate, yet under 
this section the abettor can be tried by a Magistrate within whose 
territorial jurisdiction the offeoce abetted was committed. 1 Wfiir 
155. 


—a girl was kidnapped by an accused in one district and 
she was confined by two other accused in another district , all 
were triable in the latter district. A. W. K. 1885, 164, 18 A. 350: 
A,W.N 1896, 


—where a foreign subject resident in a foreign territory 
instigated the commission of an offence in British territory, the 
Instigator was not amenable to the jurisdiction of British court. 
10 Bom, H C R. 356. 35 Punj. Rec. p. 1. 

the Chief Presidency Magistrate rightly refused to issue 

process on a person who carried on business in Bombay and through 
whos ■ ■ ' ■ ■ eir way in the course of 

busir 21 Ind.C 171. 

to a 188. 26 M. L. J. 
235 - 143. Dtss, 19 A. 111. 

35 A. 29 Ref- 

S. 181. (Being a thug or belonging to a gang of dacoits, 
escape from custody Ac.) 


unless there is in fact a failure of justice, only want of 

jurisdiction does not render tbeconyiction bad. 19 Cr. L. J. 896. 

81 Ind. C 40 : 46 A 138. 30 M. 94 : 1 M. L. T. 345, 2 F. L. R. 1903 : 

2 P. R. 1902. 22 P. W. R, 1908 Dttt 

where robbery is committed outside but stolen property is 
brought into British territory the accused may be tried in British 
territory. 28 A. 372 ; A. W. K. 1906 (1) 52. 3 A. L. J. 146 : 3 Cr. L. ' 
J. 247. 23 A. 266. Zlisl. 10 B. 186 /W.SS M. L.J. 235 : 15 Cr, L.J. 
207 Ref. 

— Ss. 177, 179, 180, 181 and 183 must be read together , 
e.531 Where an offence is committed within the jurisdiction 
aub>dlTisional Alsgistrate in one district, but is tried by a 


IBl. (Being a thug or bslanglng to a ^ 
escape frorn custody ie.)— contd. 


escaiiB - - 

?n another district, the irregularity of the trial lacuitrt t,. . 
the Code ao M. 94 : 1 M. L. T. S45. 18 P W R iDos Cr 

person who was resident of a Native State ^ 

In such St^te for being one of a gang of dacoits and was ion. 
f/v<- trial at a sessions court in British territory, the commiii.i 
1" and leSl. 4P.W.R 19U • 1 P. R 1911 Cr 84 P L 
1911 17 P- R- 1®*^® ® ® ® below 

I 181(2) applies only as between courts of difTereni lo<.di 

area wbose jurisdiction have been limited under a 11 aua to which 
the Code applies The Magistrate cannot take cogiu/.»n. „f an 
offence committed in Native S‘ate ^ 

Political Agent under 8.188. 5 S. L. R. 266 . 15 Ind. C 'i, 

L. J. 235:22 Ind. C. 991. 


15 : ZZino. o’l- L c « 

- jgi (3) as amended means that the offence of being in 
M.seBsioi of Blolen property maybe inquired into either m ,t,. 
district tthcre It teas stolen or »hete it was fonnd to be d.shoi.esilv 
iosKrted -'Sueh oSence" in the seoliott should mean the oUente 
5r ihelt where as erammalioally they should mean any offence 
“of pMsessTon 911. C. 53 i 19“ All OT . « Or. L. J. 21 21 A. L. 

'^il-the words “was coirteyed" in s 181 {« do not import any 
fir distinct offence where the offence of kidnapping is 

kidnapping is not a continuing offence, but is completed as 

tba minor IS taken away from the custody of the lawfu, 
soon as \97. 1883 A. W. N. 67. 161.2c 

^"n 81 4 C W N . 645. 81 Ind. C. 40 : 46 A. 138. 21 A. L. J. 912 

when the offence of kidnapping is committed in a Nativ. 
besond British India the accused cannot be tried in Bntisl 

Es'S d‘srd tB!srinrn”“iriw!kT^ 

*^■^^11-10 case of criminal misappropriation the court withiriwhos 

_lwhcre a firm in Madras town authorised an agent in tf 
« o-i miaHon to soil ketosino oi! and remit the proceeds at Madri 
muffas.l Btation « |®‘ pj,atcd the proceeds of the sale, the lo 
and the ag firm primarily in the muffasil. the Magistrate 

occuring to Madras bad the jurisdiction to try the cas 

SM^ll'ronlro As . 181 ol. 8 does not in any way modify tl 
39 M. 576, conJ . offence of criminal mlsappropri%tion rai 

provisions of s. 179 an 0.1 .... committed or who 

’.‘So''’2;S-e'’‘enrurd'‘ « \ f ; 1999^ A.,. 466:27 Or. L. 

offeUo'Ld”?m409i. P.0' (oilminal br.aoh of tru 
can undsT lhlssec.bo tried by a M agislrate w.tbm whoso lur.sd 
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S. 181. (Being * thug er belonging to « gang of daeolts, 
escape from custody 

tioo the property Is embetsled. 4 if. L. T. 481 : 9 Cr. L J. 92, 71 
I.C.24lJ24Cr L.J.1I3. 

the offences of crimioai misappropriation should be tried 

where It IS committed. 1925 Cal 107 

>— jarisdiction of the court to try an offence of criminal breach 
of trust la governed hy s. 181 suh-sec (2) and not by a. 179. (Criminal 
breach of trust is not an offence which counts as one of its factors 
the loss that is the consequence of the act It is the act itself which 
Samounts to offence 41 a L J- 80s 29 C W. N. 432 s 86 I. C. 213 : 
t6 Cr.L. J. 725 : 1925 Cal. 613. 44 C. 912 /of. and 20 N. L. R 72 • 81 1. C. 
*53. 38 M 630 /of. 46 B 641 Dtss.. 77 I. C. 490 : 25 Cr. L. J. 410 : 1924 
«63. 6 Lah. L J. 471. contra. 26 C. W. N. 175 1922 Cal. 46. 26 
J /of. 44 C. 912 Dial. 

in case of criminal breach of trust the Cr P Code gives 

. diction not only to the Court where the offence was committed 
at also to the court witbm whose jurisdiction the property was 
.'eceived or retained by the accused S 181 (2) does not require that 
at the time the property la said to be received or retained by the 
accused person be must have a dishonest lotentioD. 5! B. 101 : 99 J. 
(C. 76 : 1927 Bom. 33 • 28 Bom. L- R. - 28 Cr L J 44. 

■ •—where the accused is under liability to render accounts at 
a particular place and commite an offenco of criminal breach of 
trust for failure to furnish account, the court, within the local 
limits of whose jurisdiction that place is situated, may esquire into 
and try that offence under a. 181 (2) 96 I. C. 2l2 . 27 Cr. L J. 900 : 

1926 Lah. 119. 1925 Cal. 613./of. 

'-^wbero a person is tried in a wrong court contrary to the 
provisions of see. 181 (4) but there is no failure of justice s. 537 cures 
the defect. 21 A. L J. 912. 

S. 162. (Place of enquiry or trial when scene of offence 
fa uncertain Ac.) 

—this section relates to offences punishable by law and does 
not apply to a case under s. 145 Cr P. C. which Is not an offence. 3 
C. W. N. 148. 

-^•possession of an article bearing a counterfeit trade mark 
with the intention of sale, irrespective of the locality of the intended 
sale Is sufficient to give jurlsdictioo. S. 182 Cr. P. C. goes to abow 
that the policy of the law is to authorise more courts than one to 
try an offence of this kind. 25 C. 639 r 8 C. W N. 450. 

kidnapping being complete as soon aa the kidnapped is 

taken out of the lawful guardian’s custody, no abetment of it is 
possible under the law after the kidnapped has once been so removed 
and it is not a continuing offence under this sec 8 P. R. 169 Cr. 6 
P. R. 1894 Cr., 7 P. R, 1894 Cr. /bf. 56 P. L. R. 19 : 12 Cr. L. J. 94 
/?r/, 2 C. W. N. 81. 4 C. W. N. 615. 1833 A. VT. S. 67. 18 A. 350. 19 
109. 27 A. 192. /■ 

—the offence of adultery is not a continuing offence 30 
L. R. 1435 : 1923 Bom. 530 : 53 Bom. 69 : 30 Cr. L. J. 54 : 113 I..Gk 
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S. 1B2. (Place of onquipy «p tflal when seen# «> 

uncertain &e.)-confd. _ , . ^ Session® 

—the expression “local area” In this section *n acene 

Divisions. District or Sub'diriaion and is not f®®*, od d i29, 34 W* 
of alleged occurrence. 25 C. 858 .* 2 C. W. K. jj C. D. J* 

29 . 20 M.L J 50y. 8 M. L. T. 22 : 1910 M. W. 

625. 96 P L. K. 1901, the term applies to ‘-local area country 
the Cr. P. C applies and not to a “local area *n . ^ Code b#® 
or :n other portion oi British Empire to which 
application 16 C 667. , _ „ ,„nflict bs';”"” 

each portion of this section I*' .u^ to i-fi 

areas and the sec. really provides for 2 c. 

accused person getting off entirety. 16 C. 6o7p. *>• • 

23 C 55. to 

ith a viS" 

if a defamatory letter Is posted >n ^^?Aa^otioo •* triable 

its being used m Tinnevelley, the offence .«.> 44 M. D. • 

either m Madras or m Tinnevelley under e. 179 or xo 

648 24 Cr. L. J, 309. „ncertaln and the 

where the precise scene of occurrence was ^ ^5^ 

subdivisional M. decided that the «»»* ^‘‘^“IJ.fhout issuing 

the Dt. M. on revision quashed 49 0. L. J. 62 : 1929, 

the parties, the order of the Dt. M was 11 B 

Cal. 204 . 30 Cr, L, J. 401 : 115 I. C. 95. 

S 193, tOflence committed on a under this 

““-in order to give jurisdiction to t fjom oue terminus to the 
sec the journey must be continue ® party. 21 W. R. Or. 68 ■ 
other without any mterruptlon by other p 
13 B L.R. AP.4.1M.H. ISW.B.Cr. 45. 

• a journey is not hrol^®“ ^ g,st part of the eeo is the 

the ‘journey’ refc”® 41,3 course of performing ; and the 

journey which the offeooer 1 section refer to the came 

words "that journey” at the 

journey, 1 0. L. J. 334 . would have jurisdiction to try the 

the otily court course of® journey would be the courts 

offence committed ‘“jTii—sta of whose Jurisdiction the offender In 
throuBh or i;‘» ‘b® ',°“y p„.cd. I «. L. J. 334 
the course of the Qj, gpojjen of in the section dc 

. — T^be wo foreign territory, but are 

confined to » journey or voyage within the territories in British 

Indi a. 5 applies only of the place of offence Is in Britisl 

indi It would not give jurisdiction to a court in British Indli 
heoauae tho offence was committed in the course of journey 
S S i. J. «3 : 19» Mad.U36 ! 1328 M. W. N. 791. 

J, ^the see. applies -only when . the offence is committed ii 

BrltUb India, where it was doubtful as to whether the offence wa^ 
' - in British India or outside, the benefit of doubt must b< 
-.pn to the accused.’ .73 I. a 323 : 24 Cr,. L. J. 579 : 1923 Lah. 487. 
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S. f63. (Offence eommtffecf an ■ jeupney) — eontd 

in the case of theft from » running train during the cOuiso 

of the journey the offender can be tried by any court having juris- 
diction over any part of the country through which the train passed. 
71 1. C. 797 : 24 Cr L. J. 253. 

when an offence is committed in the course of a Railway 

journey, the accused can be tried at the place of destination, though 
the offence was actually committed outside the jurisdiction of that 
court. 77 I C. 727 : 25 Cr. L. J 439. 

S. 185. (High Court to decide. In case of doubti district 
where inquiry or trial shall take place). 

when the property in respect of which a breach of trust is 

committed was given at different places and it was not very clear 
where it was given, the court withio whose jurisdiction the discovery 
of the breach of trust was made has jurisdiction to try the ease. 
1883 A. W. N. 88 : 1908 A. W. N. IIS 5 A. L J. 333 

when the two courts which are subordinate to two different 

High Courts have jurisdiction to try an offence, tne High Court 
within the local limits of whose jurisdiction the accused actually is 
may decide by which court be shall be tried. 5 L. D. R 17 

-~tbe doubt referred to ID this sec. is only as to the court 
by which the case is to be inquired into or tried and not as to the 
competency of the ifagistrate to commit the accused for trial. 13 
P. R. 1887 ! 3 A. 251. 

— >it also applies to a case in which the doubt is on the point 
where the choice between two courts both having jurisdiction ihouid 
be decided only on public convenience. 5 L. B. R. l7, 

—the decision of the H. C. can be sought not only where the 
doubt arises as to whether cue court or another has j'urisdiction, 
but also where the doubt Is on the poiut wbetber the choice between 
two courts, both of which have jurisdiction to try the offence, should 
be decided on the ground of general convenience. 44.C, 595 F. B , 
41 G. 305 oierruled. 

5.186. (Power to Issue summons or warrant for offence 
committed beyond local Jurisdiction). 

the wording of this sec. shows that it relates to offence 

which the M. knows at the outseVto have been committed, if at all, 
outside the limits of the junadictioD. Ihe marginat notes make the 
meaniDgs clearer and still more the references to the section in Sch. 
Ill and s. 559 Cr.P.C, 1923 CaL 401. , , 

.1-- TT»_t. 1 — ,, 29 of the Letters 

• , • ■ 'ate to hold a preliffii- 

• • • • • • forie case l^iag made 

• •• • • ■» fallicg withio this 

—it is not necessary that the il. issulog tbe warrant 
be present within the local limits of his joriadiction at tbe 
issuing it 1 B 310. 


i 
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S. 188. Liability of British subject for offences com* 
mltted out of British India). 

tbe certificate of tbe Political Ageot as prorifiefi by this 

• • • ' . {jsb 

■ 45. 
423. 

: • ■ . . 10, 

. . . . . :.Re/. 

26 M. L. J. 235 : 22 Ind C. 991 . 5 C> L. J. 207 Dts. 

a commitmeot made witboQt such certificate is ultra tires. 

2 Weir 148. 

—•absence of Political Agent’s certificate renders tbe pro* 
ceediDg void. 92 I. C. 170 : 27 Cr. L. J. 218 ; 1925 Lah. 1&5. 1926 Lab. 
583 ; 7 Lah. 396 : 97 I. C. 752, 31 Cr. L. J. 364 : 123 I. C. ISS. 

if there is no Political Agent no certificate is necessary. 

13 B. 147, 24 B. 287 ; 1 Bom. L B- 678 227. Eat. Un. Cr. 

773 : Cr. Rul. 37 of 1895. 


——certificate received after the eommencement of the proceed* 
logs does not rectify it. 24 A. 256: 22 A. W. N. 45. 6 S. L. B.260 : 
19 Ind. C. 954 . 14 Cr. L J. 298, 5 * -*■ f* ■ '— •» 

before tbe commitment or inquiry, 

Cr.P. C,8Bom L; R. 507, 2 P. E. *. • 

Ind 0. 934 : U Cr. L. J. 543. 81 1. C. 1 c. ... w . o.v, 

where tbe Political Agent certified that in hie opinion tbe 

charge ought to be inquired into lo British India prior to tbe com- 
mencement of tbe commital proceedings the commitment vraa 
perfectly valid. 1926 Lab. 609 . 27 Cr. L. J. 942- 96 I. C. 398: 27 
Punj. L. R. 708. 

the proceedings may be continued in the event of such 

sanction being subsequently oblaiood. 81 Ind. C. lOS : 25 Cr. L. J. 

__on the strength of certificate signed by the Under Secre* 
Agent it IS not reasonable to assume that 
' ' >ught to be 

' . • L. E. 708 : 

' >t give any 

■ ■ -or in any 

• / . ... , . .J tuv luus;, uouveuieot method 

production of a document signed by the 
rolitical Agent. Above case. 

ih. ““ '■« »'■«»!> territory after 

Bril“"oo«rr 3°4 'a “”>* '>■' 

tore-cn .h. certi. 

' C. 140. 
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S.188. (Liability of British subjset for offences oommitterf 

out of British India) — contd. 

—the principle upon which the Engliih cases are based 
underlies also s. 188 Cr K C. 13 Bom. L. R. 296 : 35 B 225 39 C 
164 : 15 C. W. N. 1053 ! 14 Cr. L. J. 375. 

the term “Native Indian subject of Her Majesty" in s. 188 

must be construed strictly and cannot be held to include “servants 
of Her Majesty." 16 B. 178. 2 S. L. R 260 : 14 Cr L.J. 298 19 

Ind. C 954 

the Magistrate is not restricted to the section mentioned 

in the certificate, as a certificate granted m respect of a certain set 
of fact covers every change disclosed by those facts 8 A. L. J. 525 - 
10 Ind. C. 959 . 12 Cr. L J. 359. 

‘the proviso to s. 188 is universal in its application and is 
not resttictod to Native States in India. 6S L. R. 260 : 19 Ind 
C. 954 : 14 Cr. L. J. 298. 

where the defect due to the want of the Political Agent's 

certificate was not pointed out at the trial it was cured by s. 537 
Cr. P. C. as no prejudice to the accused was either alleged or proved. 
4 P. R. 1902 • 21 P. L R 1902 F. B., 35 P. R. 1888,Or . dO p R. igsg 
Cr. Ref. 11 P R. 1899 Cr . A. W. N. (1884) 15. 19 A 109, 13 M. 423 16 
C. 667, 5 C. W. N. 866 lha. 

an accused charged In British India of an offence under 
the I. P. 0. cannot plead that be was brought illegally fYom foreign 
country. 13 Bom. £>. J. 296. 

—when a foreigner starts the train of bis offence in foreign 
territory and completes It In British territory be is triable by the 
British Courts. 36 B. 524 

when a British Indian subject was found in a Native State 

4n possession of stolen articles, be could pot be tried in British India 
for an offence under s. 412 I. P. C.. but the certificate of the Political 
Agent would be necessary. 21 M. L. J. 441. 

where a bullock was stolen m British India and it was sold 

by the accused in a village in the Native State, the offence under s, 
411 I. P. C. having been committed beyond the limits of British 
India the M. could not try the case without a certificate from the 
Political Agent and even the framing of an alternative charge under 
s. 379 I, P. C. would not confer jurisdiction. 32 Bom. L. R. 

S. 190. (Cognizance of offences bjr Magistrate.) 
Amendments. 

The icorrfs inc/. fh) which run as "upon a report in writing of 
such fact* made by any police qffleer," Ante been aubslituted for "upon 
« police report of aueft faetsf' mnl'inp the dennona reported 
4n £6 B, ISO. £S C. 1!’. A'. ^SJ, S6 C. It*. N. J31. 49 C. SOT, S£ M. S. 1 
P. L. T. 73, 1 L. B. R. 18 in whtch the ‘police report' wa* held to be 
a report in a cognizable cate and the deemont reported in SI C. 

•6 B. ISO, 5 S.L.R. It It Cr. L. J. »S. 9 S. L. R. 8! IS Cr ’’ 

7SS in which a "police report" ires held to be a rtp'jri 
inieatigation, ohtolele. 


( 



2S8 


CBIMISAX, PBOCED0BE CODE.. 


S. 190. What IS tailing cognizance. 

'afcmg coF'»i::ance of a case does not favolre any formal 

action, or action of any kmd.but occurs as soon as a M., as such, 
applies his cm iJ to :he suspected commission of an offence. 37 C., 
•112. S3 In2 IT S. L. B. 150. 

_'nf«r j IW a Ifagistrate fates cognizance of an offence and 

sotcf-r.- -Jecder SiI.C.8S5: 17S.L.K.150. 

os tae word has not been defined in the Code it is'difficnlt 

to 'sre'tain at what precise Stage of the case cognizance is said to 
be ; ik-'; Vt'tien a if. in charge on receipt of a police report mates 
(jv^r the case to another M. for ioqairy. and the latter after tating 
eviience summons the accused, it is latter M. and not the former 
is said to have taken cognizance of the offence. 17 C. 
W 795 

—a if. cannot be said to haTc taken cognizance of a case 
under a. 107 until he Issues notice to the person charged to show 
cause. 41 if. 246. 

——a M. IS not debarred from taking cognizance of an offen^ 
because another Af. has already taken cogoizioee of the same. 50 
C. 452. . • 

proTisions of this sec. do not apply to proceedings taken 
by a Magistrate under a. llO Cr. P- C upon information receired 
from any person other than the Police officer. 1927 Sind 77 : S7 Cr. 
L J. 1280 : 98 I. C. 125 : 20 S. L R. 291. 27 A. 172 /of 
When the Magistrate can lake cognizance 

the three alternatives upon which a Al. may take proceed^ 

mgs are mutually exclusive. The SI. need not take cognizance of an 
offence under some one of the alternatives to the exclusion of the 
other. 1929 Fat 473 : 10 Pat. L. T. 779 : 119 I. C, 413 : 1929 Cr. C. 
341 : 30 Cr. L. J. 1056, F. B, 

- — ’.BO court should accept a complaint which charges two 
people in the alternative and it is also wrong that an order sanction' 
ing Biich a prosecution in the alternative should. 1930 Raii<'. 51 : 1930 
Cr. C. 243. 

Cognizance of offence upon receiving compfain*. ci. ia) 
de fo *'eo»7ipfa»nt" see dejinitiono/"comptatnt" in s. ^ ^A).' 
—when a complaint Is made the if. is bound to examine the 
complainant and then he is to proceed under as. 202 or 203 13 C. 

334. 29 C. 410, 11 31. 443. IS B. 161. 

— BS. 200 and 203 which impose upon tbeAf. the duty of ex- 
amining the complainant on oath are applicable only where the M- 
purposes to take proceedings upon the information supplied by the 
camplasnant but in every case where a document in wTlting is lodged 
It Is not the duty of the If. to treat that as a complaiut and proceed 
upon that and not upon any other source of information. J929 Pat. 
lose J? "I* ■■ •-C- «3= I3i5 Cr. 0. 3« ; 30 L. L. J. 
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S. 190. Cognizance of ottanoe upon reeording complaint. 

cl, (a) — confd. •' ' 

the M. cannot avoid tha making of on inquiry and examin' 

tag the complainant merely by accepting the conclusion of the 
Police. UC 707. 

—the omission to examine a'complalnant under a. 200 is sc 
mere irregularity and not an ttiegality. 19 L. VV. 461 : 81 1. C. 218 : 
1914 Mad. 587. 

——refusal to summon the accused without examining the 
complainant and his witness in a serious case Is illegal 29 C, L.J. 50/ 
when the written ooraplamt did not contain a particular 
charge wnich was subsequently added by the M. on examining the 
complainant, it was not a legal complaint. 10 A. 59. ' 

— -^the expression “information received from any person other 
than a police officer ' in a. 190. 1 (c) clearly means only such infor* 
mation as docs not constitute a complaint nor a police report. 14 
Bur L R. 250 1 4 L B. B 30. 

— —but whore the police investigated a non-oognizable case 
without the sanction of the M. under s. 155 (2) Cr. F. C. and the 
accused were charged for one cognisable offence and two non-cog* 
nuable offences, and the 5f. discharged the accused regadiog the 
oogaisahie offence, the charge*sheet eent by the Sub>Iospector could 
be treated as a complaint under s 190 <a). 29 Bom. L. H. 743i 51 

B. 498 : 1927 Bom 4l0 : 28 Cr. t. J. 939 : 105 1. C. 459. 

—a police officer is not prohibited under this Act from pre* 
sentiog a complaint to the Magistrate in a noo-cogoizable case. 
82 I. C 753 1925 Lah 237 : 2S Cr. L. J. 1361 : 6 Lah. L. J. 606. 

ir*!... If--, u-j •aitp cognizance of the 

' • . .be deemed to have 

. ■ • by him. Ordinarily 

, *' d take cognizance of 

the offence under Cl. (a). 14 Bur. L. R. 250 : 4 L. B. R. 30. 

— — proceedings taken against the remaining accused without 
any one formally taking cognizance of the case were held to be 
irregularly lostiimcd and were set aside. 3 C. L> J. 433 : 15 Ind. 

C. 65 

—where the complaint was lodged against some but the M. 
after examining the complainant and some witnesses issued proce* 
escs against them as well as against soma other, he took cognizance 
under cl. (a) and not (c) and a. 191 does not apply. 3 C. W, 491 : 
26 C. 786. 18 0. W. R. gji • 15 Cr. L. J. 546. 

s. 351 Or. P. C. is independent of b. 190 and is not limited by 

the latter see. but the M. initiatiag proceedings in regard to 
additional accused must be held to have acted under the same clause 
ofs.190 . - 1. .u ,ceedings were initiated. 

73 I. a f (26 C. 785. 3 C. W. H. 

367, 41 C Ji 

— ■ ■ t to the D. M. that an 

accused before him bad committed perjury and altered a document 
filed in court, he can take cognixance of the case under a. 190 (a) 

. 19 
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$. 150. Cegntzsnee of ettenco upon reoordinp eomplalntt 

el. {»)-~contd. 

transfer it for trial under fi. 192 ( 1 ) to another M. 21A. L. J. 825 : 
L. R. 4 A. 245. 

8. G of Act II of 1907 (E. B. and Aesatn) creates an offence 

under a 'ocal latr and proceedings relating to such offence should 
be talren vcdcr this sec. Where a magistrate authorised the Police 
Icsp^ictor to enter and inspect the bouse and the latter asked the 
Sun-Inspector to do the same, the M. bad no jurisdiction to 
■cognizance of the case on the report of the Sub-Inspector. 16 C. 
W. N. 1049:16 Ind. 0. 499; 13 Cr. L.J. 691. 

——where police reported an inforisation to be false and the 
informant applied to the Magistrate to hare the case inrestigatea 
and witness summoned, the application was a complaint. 14 C. 707 
F. B , 5 0. W. N. 254. 

a complaint may be dismissed for non-payment of process- 

fee. Bat. Un. Cr. C 491 : Cr. Rul. 60 of 1889. 

the taking of the complaint and issuing summons are 

not mmisterla] acts. Bat. Uo Cr. 8. 

——dismissal of complaint without examining the complainant 
and sanctioning bis proseeutioo is bad. 4 0. C. 127, 2 7 0, 921 Fol. 

"but a complaint made io the form of a police report ot 
charge-sheet may be dismissed without examining the witneiss. 
2 Wiet 246. 

—the Magistrate cannot consider the punishment of some as 
sufficient and refuse to summon the rest, 4 C. W. N. 560, 5 C. 
W. N.488, 

—where the trying Magistrate found that the accused waa 
not guilty but some other person was, he was competent to t'F 
the latter as he took cognizance under cl. (a) and not cl. (c). 3- 
P.B. 1904 CP.: ICr. L.J. 511: 68 P L. R. 1004. 4 0.W. N. 367. 26 
C. 786. Fol. 14 Cr. L. J. 290; 9 N. L. R. 65 ; 19 Ind. C. 946. Fef. 

a Magistrate cannot dispose of a complaint without examin- 
ing the complainant on oath and the defect cannot be cured bv (he 
subsequent examination. 23 Cr. L, J. 413. but see 20 Cr. L. J.675’ 795. 

—a Magistrate must proceed under one of the three modes» 
he cannot proceed only upon an oral complaint. 2 Weir 24, 15 
O. L. J. 517: 16 C. W. N. 1105 Ar/. 

—when there is no complaint the Magistrate may refuse to 
initiate proceeding on police report. 1 A. L. J. 609. 

—it is not necessary that a complaint or a police report 
should expressly charge an accused person, to give jurisdiction to 
deal with him under ol. (a) or oL (b), U. B. R. 1905. 4th qr. Cr. 
p, C. 41. U. B. R. 1897 .- 1901, vol. I. 56, 21 17. B B. 1S04-1905 
Cr. P. C. ne/. 

report of offence by trying Magistrate is a complaint and 

the D. M. has jurisdiction to transfer case for trial to subordinate 
court. 81 Ind. 0 595. 

—-under B. 190 (a) a M. takes cognizance of a case before be 
examines the complainant under a. 800. 81 Ind. C. 218. 
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S. I90< Cognizance Qf offence upon Police report, el. <b), 

— & complaint in a non-eoenizable case by a police officer 
is not a police report 'vrltbin cl. (b) but is a complaint within cl. 
(a). 26 B 151. 

—the “poUce report” is a report made by a police officer in 
a case which he may investigate under Ch. XIV, Written infonna* 
tion given by a police officer is not a police report within this 
sec. 1 L. B. R. 59, oterruUd by 2 L. B. R. 146. 

a police ckailan Is a police report. 35 Punj Beo. 48: 36 

Puni Bee 27. 

the report of an Btcise Sub'Inspeetor is a police report 

for the purpose of this section. 54 C. 371 : lOO I. C. 510 : 1927 Cal. 
405 : 28 Cr. L. J. 316. 

—'Where a aub-divleional Magistrate empowered to hear 
appeal from hU aubordmate Magistrate, instead of making an 
order of retrial, tries tbe.caee himself he takes cognizance of the 
case not under cl. (o) but under cl. (b) aa he has before him the 
police charge-sheet stating ail the facts. 30 M. 228 : 16 M. L J. 
546 : 2 M. L. T. 46. 

—^cognizance of ease not upon first information but upon a 
subsequent police report comes under cl. (bland not (o). 8 C. W, 
V. 864. 

—where a Msgletrate sent the case to the police for Inquiry 
and took oogoirance of the case upon receiptoftbereport.it must 
be presumed that the action was based on the police report. 11 
A.L J.33ls 14Cr. L. J. 218. l2Iod.C.314. 

where a Sub-divlalonal Magistrate listened to information 
given by the police and ordered them to chalfna the accused under 
s. 143. 1. P. C.. the magistrate really proceeded under cl. (b) and 
not cl. (c). 3 P. R. 1910 Cr.: 35 P. W. R. 1909 Cr.: 164 P. L. R. 
1910, 24 M. 317 (note) Etf. 

the police report should set forth the nature of the informa- 
tion against the accused ; where it did not set forth the nature of 
the information the prosecution institoted on the police report was 
set aside. 37 C. 49 : 14 C. W. N. 304. 

where a Magistrate takes cognizance of an offence under 

s. 190 (c) he is bound to take further proceeding under s. 1916. 
C. W. N. 202. 

a Magistrate is entitled to refuse to Initiate proceedings 

on the report of the police where there is no complaint. 1 A. 

L. J. 609. 

the expression “Police Report" Inch (b). before its amend* 

ment. meant a police report within the meaning of sec. 170 Cr. 
P. C.i but under a. 190 (b), as amended by Act XVIII of 1933, a, 

M. can take cognizsnce of an offence upon a report made by any 
police officer, but the report must state facts constituting the 
offence.’ A mere assertion that an offence has been committed Is 
not sufficient. 51 C. 403 : S8 C. L'. J. 388 : 81 Ind. C. 230. 

—a Magistrate can take cognizance of even non-cognlzable 
offences upon a report in writing made by a police officer. Now it Is 
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S. 190. Cognizance of offence upon Police repoft. d. 

(b ' — ccnid 

Dot necessary even to examine faSot on oath. 49 M. 525: 1927 
M. W. S, 43 • 1926 Mad. 865 ; 27 Cr. L. J. 1031, 96 I. 0. 983 F. B., 
1925 M.L W 317 overruled, 19S8 Alt. 76S : 111 I. O. 858 : 51 A. 


338 ; 27 A. L. J. 68. ^ u 

the word “report” in the amended clause should tie 

interpreted as meaning not only police report but also a report m a 
non*cogDizable case. 15)28 Lah. 66 t 29 Cr. L. J, 65 : 106 I. C. 577. 

once a Magistrate has taken oogoizance of an offence, be 

, ■ • ' y . r . ‘-fcb the Fohco may offer 


P. 597. 

, • to take cognizance botn 

upon 3 report such as 
• { lod. C. 628 

where a receipt of the final report of the Police on a c®®! 

plaint the M. ordered, "eater taise, la'iatake of Jaw 379 — 109 and 
447--- 109 I. P. 0." and the complainant then applied for revival of 
the case. Held, that there was no complaint before the 
he had no jurisdiction to revive the proceedings after having finally 

disposed of the case. 1 Pat L. R 97 : 72 I. C. 945 1 24 Cr. L. J. 915. 

—•when on receipt of the police report the M. ordered “^9^® 
under e 379; aettoa should be taken under b. 2I2 2. F. 0." snd the 
police thereupon lodged a complaint before M., held that the M. 
took cognizance under ci. (b) and not e). (o) and tbe complaint by 
the police later on was one under c). (a) and not (b) and it seas not 
necessary to examine tbe complainant, the police officer being a 
public servant. 1929 Cr C 274 : 1929 Pat. 514 r 10 Pat. L. T. 6D9, 

——where the proceedings for murder was started against the 
accused who was sent up by the police but some witnesses stating 
that the murder was cotnmitted by another person and not by the 
accused the M. directed proceedings against the latter tbe procedure 
was bad as further proceedings should not have been taken against 
tbe other parson until tbe accused was either oonvicted, acquitted 
Of discharged. 1929 Sind 17 : 115 I. C. S35. 


Cognizance of offence upon Information, cl. fc) 

the order of a District Judge directing the prosecution of 

tbe guardian of a minor could not be regarded as information 
within the meaning of this section 87 P. X., K. 1910 : 8 Ind. C. 247 : 
11 Cr. h. J. 602. 18 a. 636. 1 B. 310 Ref. 

^a Magistrate talcing cognizance on information under cl. (c) 

should rccore it though be may not he compelled to disclose its 
source. 10 0. W, N. 775. 35 C. 1076, 84 P. L. R. 1905 ; 2 Cr. D. J. 365. 

a Msgiitrate in taking cognizance under oJ. (c) is bound 

to follow the provisions of a. 191, omission to do that invalidates the 
conviction, fi C. W, N. 202, 3 C. W. K. 279 (note), 13 P. B. 1898. 5 
Weir 151, 28 A. 213, 6 P. L, R. 333, this principle applies to a. ItO 
case also. 4 P. L J. 7. 19 Cr. L. J. 899., . . 

• ——a Magistrate taking cognizance agaloat a witness on facts 
disclosed by another witness docs ao under jcJ. (c). 1 C. W* N* 
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S. 190. Cogniranee of etfoneo gpen Information, ef. 

(q) — cantd. 

3 8C. W. N.92I. U. B. R. 1920 Or. 2; 11 Cr. L. J. 489 . 7 led C. 461 
P. C. Ref. 10 Cr. L J. 303 ; 5 N. L. R. 113 Dies. 

— where a &!. takes coftnizanee of an offence on receiving 
ioformatioo from the police ofBcer who was examined as witness 
In the case it falls under cl (e). 92 I. C 741 : 1926 Lah 325 : 27 Cr. L. 
J. 325 • 8 Lah L. J 6l3. 

having taken cognizance of the case the M. has jurisdiction 

to bold judicial proceedings in regard to all persons who, the 
evidence shows, are the offenders. 4 C. W. N. 560. 39 C 119 Diss. 

the competency of the magistrate to try a person for an 

offence of which he has taken cognizance under el (c> Is contingent 
on a strict observance of the provision of s. 191. 5 N. L. R, 113 : 3 
Ind. C. 568. 9 N L R 65 : 19 Ind. C. 946 

—the omission to inform the accused of his rights before 
taking evidence is not a mere irreguiantv and s. 537 does not apply. 
28 A. 212 I A W. K. 1905 • 2 A. L J. 745 . 2 Cr L. J. 809. 

—a Magistrate taking cognizance of an offence on his own 
personal knowledge (inspection of the locality) must act under a. 
191. 8 P. R 1905 Cr, 170 P L. R 1905. U. B. R. 1897.1901 Vol. I, 
59 13 A. 345 : A. W. N. (1891) 102. 109 I. C. 607 : 29 Cr. L J. 591 . 
lOA. I. Cr. R. 365. 

a Magistrate is net competent to act under s. 190 (1) (c), 
on any information which has been transmitted to him in another 
public CBpacitT, 37 C. 221 s 14 C. W N. 589 { 11 C L. J. 415, 10 0. 
W.V.mjtef _ , 


direct the prosecution of the accused under s. 471 I P. C and refer 
the case under the provisions of e. 476 Cr. P, C to another Dt. M. 
2 Pat. 459 : 4 Pat L. T. 727 i 74 I. C. 537. 


Sub.sec (2) 

—a District Magistrate has no power to order a M. having 
second class powers to entertain complaint disclosing an offence 
of murder during the absence of the Sub-Divieional Magistrate from 
'headquarters and the prosecution based upon such a complaint is 
ultra tires. 1926 Pat. 409 j 94 I.C. 896 : 27 Cr. L. J. 704 : 5 Pat. 
447 

Miscellaneous. 

—the Limitation Act does not apply to the institution of 
criminal proceeding. 29 B. 543. • 
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S. 190. Miie«llaiteoui — contd> 

, — "“the expression in s. 190, **eogaizance of any offence" is not 
equivalent to "cognizance of any offender.” 4 S, I, H. 258 : 11 Ind. 
C. 583 : 12 Cr. L. J. 399.- 

, *• 190 applies to offence mentioned In s. 195 as well as to 

otners, i. e. a Magistrate can only taka cognizance of an offence 
mentioned In s. 195 in one of the three ways specified ins. 190. 

£'• f- ^ J- 25, 18 A. 213, 26 A. 249. 26 B. 

785, 20 C. 349. 21 M. 124, 26 M. 9S Ref. 

when cognizance is taken of an offence under cl. (b) or (c) 

the provisions of a. 200 are not applicable thereto. 2 Weir 241. 15 
C. L. J. 517 • 16 C. W. K. 1105 : 13 Cr. L. J. 609. 

it is not necessary that a complaint or a police report 
snould expressly charge an accused person to give the Magistrate 
c*- (a) Of ci. (b). tJ. B. R. 1905 
5th Qr. Cr. P. O. 41. U. B. R. 1902—1903 Cr. P. C. 

. Magistrate cannot make a commitment without hold- 

ing a preliminary Inquiry, so the section distinctly empowers bim 

SI a'iM* Arw-TN! USWISS ' 

' " '* , . *10, be should not order 

>o an opportunity of 
or wishes to support 


coiwmitrnent on application of 


S. 191. (Transfer 
accused.) 

hTin;!!’? " “’’J"* >>« MMislrals is 

ih. -f ti. .igm owed to 

W N 211! 71 1°^ ^ 0. W. M, !79 
inote). 6 C. W. N. 207. 21 A. L. J. 89 ; 73 I. 0 57S ; 24 Or. L, J. 656. 

sec v* .Wimiico of an offonoe ol. C. of sob- 

tKt i!, t, '•“‘7 nniier s 191 ,o inform the aoousea 

tS inform another court. Fnllur. 

to inform this 1. a mere Ireegularitjr but it yitiates the trial. 92 
fell 27VL.lfd3>. i- 0. 989 : 1926 Iish. 

oon.lctlo°if “tip'?! ‘“IMS’ "9’“ in.alidales the 

0!"^'.'r2b2.’3’£#.'H!2'79Zlw.'/y?.A^-i'li|. “■ " 

tion onsrr‘'.'°ion^“r®'i‘*i.’"'“ 'Jgoidioce of a case on informs- 
“hioh h. *“’• '““"I information on 

the .oSmer ““7 “t ho compelled to disolose 
1905: 2 o"x. 7*3^65* O W. N. 775. 84 P. l.-B- 

'h' Information prirato 



CKXUINAL PROCEDORE CODE. 


295 


S. 19ti Trantfap op eemmltmant on applicatlen of 
.accused — contd. 

the mere fact that the M. had made a local iospectioD did 

Dot debar him from trpiBS tbo charge provided he acted oo 
indepeadent evidence. 8 t*. B. 1905 : 2 Cr. L. J. 45 3 A. L. J. 694 : 
1906 A. W. N. 303. 31 P. L. R. 1905 : 2 Cr. L. J. 178. 

the eec. does not give the accused any right to select or 

determine for himself by what other court the case Is to be tried. 
7 Bom h B 637 . 2 Cr, L. J. 582. 22 3/. 148 

tbis eec. does not apply to proceedings under Ch. VllI and 
XIII, 27 A. 172, but the principle applies. 29 C. 392 : 6 C. W. K. 
995 

——when a Magistrate has framed a proceeding under s. 110 
Cr. P. C against a party and has proceeded in some measure, if 
not mainly, on hia own knowledge ol the character of the pariy. 
such M. is not a proper person to proceed with the trial. 29 C. 
392. 3 P. L J 7. 

— a subordinate M. who took cognizance of a case under 
sub see. (1) (c) of a 12, could not, after becoming District Magis- 
trate, hear an appeal from a conviction by another subordinate 
Magistrate, without following the procedure underltbis sec. as appeal 
is part of trial of an offeoce. 12 0. W. K. 438 : 7 Cr. L J 224. 

—but the 5f. who did net take cognizance of a ease but 
directed the issue of summons on the accused bolding the order 
of the investigating Magistrate wrong, was competent to hear 
the appeal. 36 C. 869. 

—where the accused have every reason to apprehend that 
'' •• fa the further proceedings 

" * . to transfer the case to the 

1923 Lab 410. 

, . . ■ ! loro trial without any date 

or wituoui any speuiuu aiiegaliuuas to date when and the person 
to wbom the application was made or what the order was in respect 
of it. carries little weight. 1923 Cal. 320. 

S. 192. (Transfer of cases by Magistrate.) 

under this sec. the whole case must be transferred. 7 C. L. 

J. 249. 

when on the examination of the complainant the magistrate 

summoned one of the accused and transferred the case for trial 
to a subordinate magistrate, the whole case of the complainant 
was transferred, 7 C. L. J. 249, but it was held in 33 C. 785 that 
it depended on the intention of the transferring officer which 
must be gathered from the order itself. 

—the District ilagistrate and the Sub-divisional Magistrate 
have co-ordinate jurisdiction as regards cases pending before Magis- 
trates subordinate to tbe latter, 4 A. 366, 12 A. 66. 

—the words “for inquiry” do not mean ■'preliminary inquiry” 
under Ch. XVII. 51. H, C. rC Ap. 40. 

under the terms of a. 192 (2) a magistrate, who might be 

empowered to transfer cases was so empowered only to transfer an . 

/ 
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S* 192. (Transfer of eases by Magistrate) — contd. 
inquiry or trial relating to aa aceusatioQ or charge of an offence. 
4 C. W. N. 821 Contra. 22 C. W N 595, 29 C. 392. 12 C. W.N^299. 

——this sec does not authorise one esubordioate DJagistraie 
to transfer a case to another subordinate Magistrate. 2 Weir 151 1 
-7M.B.C R. Ap 33. . , 

—but where a first class magistrate not being a Pistnct or 
Sub-divisional Magistrate transferred a ease under e. 145 (1) '-'t* 
P C. held that although such transfer was not authorised by s. 
192 (2) the proceedings might be saved by s. 529 Cl. (f). 4 C. 821, 14 
C. W N. 530. ^ ^ . . 

a Magistrate cannot transfer a case partly tried by bim 

finding that a subordinate magistrate is also competent to try 
offence. 2 Weir 152, 12 A. 66 


—complaint under the Cattle Trespass Act may be trsns- 
ferred under this sec. 34 C 926.23C iQO oierruled. 

when a case is transferred to a magistrate he is the only 

person having jurisdiction to deal with an application or summons 
until the case is withdrawn from his file. 32 C. 783 : 9 C. W. If. 819» 
4 C W. N. 242. 4 C. W. N 827 : 27 C. 979, 27 C. 798. 5 C. W. N. 488: 
30 C. 449.12 W. R. Or. 53: 3 p. L. H Ap I51 

—when a Magistrate has transferred a case under s 1“- 
Cr. P 0. be cannot recall the case. 7 Pat. L. T. 530 r 1926 Pat. 525. 

—the District Magistrate is competent to transfer any case 
cognizable by a Criminal Court and is not restricted to criminal 
cases only. 35 0. 243 Ponfra 28 C. 709 p. 736. 7J7. 

——8. 107 case may be transferred by the D. M. to first 
class M. subordinate to bltn who is incompetent to initiate sneb 
proceedings. 24 A. 151. 31 C. 350. 29 C. 389. 28 0, 709. 22 C. 898 

— -a direction by the D. M. that .i particular class of cases 
should be sent to him is illegal. 10 C. W. K 1036. 

B. 192 {2) while empowering the M to transfer a case for 

inquiry or trial do*s not empower him to transfer a case simply 
for the purpose of coosideriog the report of an investigation 
unders. 32 which be has himself ordered. 29 C W. K. 508 ; 87 I* 
O. 526 : 1925 Cal. 742 : 26 a L. J. 990 

s. 192 Or s. 202 does not entitle a M. after he proceeded 

under the latter s. to make an order under the provisions of 
rfortner sec. transferring the case for the purpose of being dealt 
with under a. 203 or 204 Cr. P. O without a fresh investigation 
as contempiated by e 202 Cr. P. C. 29 C. W. N 508. 


— D. M. is not authorised to transfer cases to subordinate M. 
who IS not empowered to try the case under 8.28 Cr. P. C. or 
under some special or local law, 23 0.445,32 0.300. 

an order by the O, 111. to distribute works among the 

Honorary Magistrates is illegal 36 A 408 ;15Cf. L J. 584. 

• —a ease cannot bo transferred to village headman under 
this sec. because hell not a Afagietrate. l.L. B. R. 59. , 

, . —when a case Is transferred by the D. Af. to a aub-dlvi* 
aional Alagistrate the latter cannot transfer It to another 
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St 192. (Transfer of easel by Mafllsirats) — contd. 

Magistrate subordinate to him. 12 A. L J. 325 : 36 A. 166. 12 A. 

L. J. 277 : 15 Cr. L. J. 57 : 23lDd C 725 ; 4 C. W. N. 821. 7 M. 
H. C. R. Ap. 33 (note). 15 Cr. L. J. 406. 

——a case transferred from a subordinate Magistrate to the D, 

M. must be tried by the D. M. but from one D M. to another 
may be made over to a subordinate magistrate. 19 A 349 

the irregularity of transfer without jur'sdietioQ is cured by 

s. 529 (f). 36 C.1869. 

—order nf transfer made in good faith without power may 
be cured by s. 529 Cl (f) 5 C. W N 686, 2 C. L. J. 614. 

— -where the whole case is transferred to a subordinate magis- 
trate he can take cognizance agamst the accused not sent up. 32 C. 
783 : 9 C W. N. 810. 7 C. L. J 249 

■ - but when case against some of the accused is transferred 
to a Deputy Magistrate proceeding against other is illegal, 3 C, 
L J. 88 

—notice of transfer ahould be given to the parties. 3 A. 749: 

8 0. 393 • 10 C. L R. 239, 22 B. 549. 7 C W. N 1 14. 

—^when a case is found to be false the abaent accused cannot 
be summoned unless the order is set aside. 7 C W R 711. 

—application for tbo trial of absent accused should be made 
to the court which tried the case. 4 C W. N 367, 27 C. 979, |9 C. W. N 
810. 30 C. 449, and if there is pnmct/acie evidence, process must be 
issued against the absent accused. 13 C. W. K. 103 (note), 

—order of-refussl to issue process amounts to a discharge, 

9 0. W.R.810 

~-tbe court to which a case is transferred Is to grant sane, 
tion to prosecute under a 211 I. P. C., 3 C W. M. 490,4 C. W. N. 
305. 

—^tha words of 8. 192 are Wide enough to Include cases under 
Ch. XII. 22 C. 898. 2 C L. J. 614, 10 C. W. N. 1095 /?e/.,28C 709 : 

5 C. W. N. 749, 31 C 350 

5, 193. (Cegnixance of offence by Courts of Sessions) 

- -a conviction by the S. J. without tbe case being duly 
committed to him it bad for want of jurisdiction. 22 C. 50, IS M. 352, 
23 B. 493, 11 C. L. B. 55. 

except in cases m which a S. J. is expressly empowered to 

take cognizance of an offence as a court of original jurisdiction, it 
has no power to do so unless commitment of the case has been made 
to It. A. W. N, (1907) 178, 22 C. 58. 

a commitment in tbe absence of the accused is bad and a 

Session Judge has no Jurisdiction to try such a case. 6P. VV.B. 
1913, 2S0P. L. B. I9l3. 

^~if afresh charge Is snbstituted or added in the Session 
Court on which the prosecution have not had evidence even in tbe 
b'essibos Court the object of the section would be frustrated. 1927 
Siad 28 : 97 I.C. 1041:21S.L.R.55, ' j 
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5> 193. (Cagnixanea of oftanee liy Courts of Sessions) — contd. 

'when there is a commitment the party impugning the 

correctness of the proceeding is to show that there is no jurisdiction. 
13 W. R Cr. 17. 4 B H. C. Cr. 35 

the word “case'* in this section cannot be extended to 

appeals or other matters andS. J. cannot transfer an appeal filed 
mhis court to the court of the Assistant S. J, 13A. I<. J. 353:37 
A. 286 J 16 Cr. L. J 310 . 28 Ind. C. 652 

——the trial of an approver, who, in the opinion of the S. J. 
did not depose truly, without a commitment, is not authorised by 
s. 477 and is not in direct cootraTention of this see. 42 P. R. 1884 Cr. 

the absence of commitment not being a defect in form but 

in substance, cannot be cured by b. 537. 42 P. R. 1884 Cr. 

an Additional 8. J. cannot exercise the powers of the S. 

under Chapter XZXXl. 9 B. 164, and an application under that 
chapter cannot be referred to an additional B. J. under this sec. 
for disposal 9 B. 352. 

8 193 cl (2) should be interpreted in a liberal sense. 39 C. 

L. J. 75 50 C. 229 : 81 Ind. C. J49. 

—an Additional S. J. has jurisdiction to hear reference 
transferred to him by the 3 J. 50 C. 399: 39 C. L.J, 75: Blind. 0. 
149, 50 C. 985 . 81 Ind. 0 Cl. 

—where under s 123 Cr. P. C a M. referred to the Sessloua 
Judge a ease where the accused failed to give security for 
behaviour, the latter can transfer the case to the Additional SeS' 
slons Judge tor disposal. 27 C W. N. 996. 

S. 195, (Prosecution for contempts of lawful authorityof 
public servants Ac.) 

N, B — By the amendment of el. (o 7 instead of "previous sanction* 
"eomplatnt »n writing of the public servant" has been provided^ 
consequently sub-secs. 4, 5, 6 have been omitted., and a. SOO (o a) 
has been newly introduced providing that no examinafion of the 
puWic serianl is necessary, the amendment also provides for the 
"withdrawal of the complaint” in place "of revocation of sanction by 
the higher authority." 

Effect of the amendment— Sanction abolished. 

—a complaint based on a eanotion before the comiug Into 
force of the Amendine Act of 1923. does not l.apse by virtue of the 

new Act. 83 Ind. C. 702: (1924) M. W. N. 358 i 19 L, W. 392 91 1. C. 
997 : 1927 Nag. 71, 95 I. C. 52 ; 27 Cr. L. J. 724 ; 1926 Lab. 131, 93 1. 0. 
1056 : 1926 All, 431 : 27Cr. L. J. 560. 

—a sanction obtained prior to the coming into force of the 
new Act cannot be availed thereafter. 6 Lab. 41 : 26 Puni C. B. 153 : 
1925 Lah. J30, 

B. 439 Cr. P. C. as amended lo 1923 makes no mention of 

s. 195 which was referred to In old see. 81 Ind. C. 947 t 48 B. 401, 

—where sanction was applied for before amendment and the 
•ectlon was amended before the application was disposed of and 
sanction was nevertheless granted, held (I) that after the amend- 
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Effect of the emendment S 4 105~'Sanet)on abeliahad — contd. 


meat the court bad do jurlsdietloa to grant laDction. (2) that the 
order could not be treated ae a complaint within s. 195 (b) SI C 
652 : 81 Ind. C. 62 contra. 83 Ind. C. 650 : 1924 A. 563 : 26 Cr. C. 
J 90. 

— ^application for sanction was made before amendment before 
the lower Court. District Courts acting under 1 . 476 A ordered pro* 
secntion under a. 476. It was legal. 82 Ind, C. 359 ; 26 Bom L. R 713. 

a eanctioD for prosecution for pension granted after the 
1st of September 1923 when the Amending Act came into force is 
illegal 26 Born. L. R. 1925. 

» -since the amendmeot, if a court entertain a case covered 
by s. 195 without eueh complaint aa the law requires, ita proceedings 
are void. 96 I. C. 213 : 1926 All 700 : 27 Cr. C. J. 901. 



M. h J. 274; 47 M. 381 /?«/. 


into force 
. sanction 
the court 
' sanction 
T. 353,46 


Object of the section. 


.-^It is a limitlag s«c. providing an exception to the general 
rule that any person can make a complaint of a criminal offence. 
1928 Lab. 510 1 no I. C. 103 : 29 Cr. L. J. 652. 


—the object of the section is to protect persons from being 
unnecessarily harassed by rash, baseless or vexatious prosecutions at 
the instance of private individuals for tb.» offences specified 39 11. 
677 : 32 M L, J. .54. 

the object of the section is to ensure due consideration in 

prosecution and it should be granted for the ends of justice and not to 
assist private ends of individuals. 1 C W. N. 400, 3 C. W. N. 3, 26 
M. 116, 18 A. 203, 37 M. 554, 16 Cr. L. J. 167. 32 M. L. J. 54, 41 C. 
446 contra. 1919 Pat. 250, 286. 

no one should be permitted to use a penal law merely to 

satisfy bis own private ends or personal spite. 41 C. 446 : 19 C. W, N. 
593 S, P. B. 

——where the offences w«re committed long after the proceed* 
logs in court bad come to a termination s 195 Cr. P. C. bad no 
application 51 G. L. J. 51: 1930 Cal 278. 


Sub'See. (1) ci. (a) 

the absence of complaint In writing of the public servant or 

.. ^ . . .J,., 

■ • . • ■ after 

• I • ■ ■ • ■ ’ Sind 


-—DO court can take cognisance of an offence under s. 182 I. P. 
C. without a complaint of the public servant concerned or hie 
superior. 28 Cr. L. J. 902 : 105 230: 1928 Pat. 102 : 9 Pat. L. T. 151.* 


/ 
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S. t95. Sub>see< (f) ct. (a)— a>n^<2. 

—absence of coraplaiat In writing as required by sec. 195 for 
tbo institution of a case under s 182 I. F. C. is an irregularity 
covered by s. 537 Cr. P. C. 81 Ind. C d20 : 5 P. L. T. 505. 

a private prosecution of an accused under s. 181 I. P. C- 

barred by s. 195 cl. 1 (a) Cr.P.C., 99 I. C. 401 f 28 Cr. L. J. 145: 
1927 Rang. 61 ; 4 Rang 437. 

ID case of an offence falling within s 195 U) fa) Cr. P. C. 

.1 . »r • 1 . 1 • • I . » . .1 - it- niaint 

t tbo 

' , . 1928 

— — m v..euuai i ruvuioea a vuuipiami. ui au oueiice uuuui s. 186 

I. P. C. in respect of a process served can be made by Jlazir or 
District Judge or the Judicial Commissioner but not a Sub.Judge 
or an Additional Judicial Commissioner. 96 I. C, 866 : 1926 
2fag 485. 

—•where the offence of which the M. has taken cogDisaoce is 
one under s 143 I.P. C. no complaint under s. 195 Cr. P. C. is required. 
1929 Bom. 433 j 3i Bom. L R. 1151 : 1929 Cr. C. 545. 

Subordination of public servant. 

—the subordination may arise either from express enactment 
or from the fact that both the public servants belong to tbe same 
department, one being superior in rank to another, 16 M. D. 

J. 484. 

~the Dt. Magistrate is. in Ins executive capacity, at the bead 
of the police and the Superiotendent of police is subordinate to him 
1890 A. W. N. 167 ; 27 A. 292. 45 A 135 • 32 C. 180, 1910 P. B. 6. 
contra. 27 C. 452, 4 Lab. 130. 

a constable Is subordinate to the Superintendent of Police. 

19 W. R. 33. 

the Registrar of the Small Cause Court is subordinate to the 

Chief Judge of tbe Court 27 B. 130 

——tbo secretary of tbe Municipal Board is subordinate to the 
Cbairman. 1892 A. W, N. 31 

the Police is not subordinate to the Honorarv Maaistrate. 

1895 A. W. N. 157, 19 W. B. “is — t- -r— ' 

L. B. R. 101 .* neither the police 
to tbe Session Judac. 27 M. 

subordinato CO the Taluk Ma| “ 

or Village Magistrate is oc • ■ , 

18 M. L. J. 534. 

Sub'sec. (1}e|.(b) 

—the expression “in relation to any proceedings in court' 
Is very general and wide enough to cover a proceeding in contem- 
plation before a criminal Court though tbe proceedings msy not 
have commenced when the offenoe was committed. 1929 Sind 131: 
30 Cr. L. J. 732 : 1929 Cr. C. 160 ; 23 8. L. R. 285 t 117 I C. 147. 
1923 Bom. 105 Fol 



CRIMINAL PBOOEDDRE CODE. 


301 


S* t9S, S*b*««ee, (I), el- (b)— eonld. 

where the alleged false documeot is oot produced to 

court but the opposite party files certified copy of the documeot 
and the court holds the document to contain false entries, s. 476 or 
193 (1) (b) does not apply to the case as this is no "offeoce committed 
in relation to any proceedings In any court " 32 Bom. L. R. 589 

—no court can take cognizance of an offence of perjury 
except on the complaint of a public servant or a court. Such 
complaint should be produced in writing before a M. to enable 
him to take cognizance of the case 23 A. L. J. 35: 86 J. C. 287 : 
26 Cr. L. J. 75. 

10 the case of an o^ence under 8. 193 1. P C. the eomplmnt 

itself must state what was the false evidence given without 
leaving it to the M. to fish about and find it. 48 M. 395 : 
96 I. C. 449. 

no sanction to prosecute should be granted where the 

witness corrects bis false statement in cross-examination. 1928 
Lah. 863 110 I C 231 ■ 29 Cr L J. 679. 

—before sanctioning prosecution under s. 195 (1) lb) the court 
should consider two essential factors (1) reasonable prospect of 
success in the prosecution of a witness under s 113 1 F C. and the 
expediency of the prosecution in the interest of public justice, 
1930 Lab. 55. 

—before an order is passed under a. 476 Cr P. C, the court 
must make such an in<iuiry that its order when sent to the M- will 
amount to a complaint under s. 200 For that purpose the court 
must decide upon and name the witnesses to be examined by the 
Magistrate. 48 M. 395 : 86 I. C 419. 

——it is the duty of the court to make a complaint In every 
case that comes to Its notice and which cannot be tried except on 
its complaint , there are only two reasons that can justify it in not 
doing BO : one is that the offence Is trivia] and the other that the 
evidence available is not sufficient to make a conviction probable, 
96 I C 866 : 1926 Nag. 485 : 27 Cr. L. J. 1010. 

- where there was no Intention to use the fabricated evidence 
ill a court of law but the intention was only to use it in Police- 
investigation the mere fact that tbequestiou might possibly arise 
In a court of law to some future proceedings would not bring the, 
case within the scope of cl. (b) of e. 193 (I). 52 B. 385 : 29 Cr. L. J., 
403 : 108 1. C. 501 : 30 Bom. L. R. 330 : 1923 Bom. 130. 

■ where the Police filed a complaint against the accused for 

the offence of false charge before the Police and the accused was 
!-»»,»• -.jj subsequently the accused 
I ■ ' . • • •• 'istrate which was taken up' 

• :t .• . ’ taking up the case against 

; r « • V, under s 195 (11 (hi was 

necessary because the comittal was .perfectly valid when it was 
made, there ^ing no complaint to the 51. at that lime. £9 Bom. 
L. R. 1590 ; 1923 Bom. 22 s 29Cr. L J. 225 s 1071. C. 54. similar 
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S, IdS. Sub-seci (t) el< (b) — contd, 

case. Ill I. O. 858 : 1928 All. 765 ; 51 A. 382 : 27 Ai L. J. 68. but 
see, lU Pat. L. T. 618 . 116 I. C. 46 ; 30 Cr. L. J. 554. 

a witness cannot be convicted under s. 193 when deposition 

is not read over to him. 12 C. W. N. 845. 6 C. W. N. 840, 18 C. W. N. 
1242, 22 C. W. N. 646 : 45 C. 825, 28 M. 38. 

where the Magistrate committed the accused to Sessions 

for an oEfeoca under e. 2ll 1. P. C, without disposing of the petition 
of the accused protesting against the Police investigation, the 
petition was a complaint within a. 4 (h) Cr. P. C. and must be disposed 
off according to the procedure laid down in Chap. XVI before anp 
action against the accused could be taken under s. 211 I. P. C., the 
case being governed by s. 195 (1) (b) Cr. P. G. 29 Cr. L, J, 660 s 9 Pat. 
L. T. 236 . 110 I. C. 212 : 10 A. I. Cr. R. 417. 

where a complaint is found to be false, it Is Improper to 

prosecute the complainant before the complaint has been nnaily 
disposed of under a 203 or otherwise. 1929 Pat. 92 : 115 I. 882 : 
30 Cr. L. J. 545 : 10 Pat. L. T. 77. 

“—When a false complaint is lodged and dismissed, the 
nussisg th« complaint cannot proceed against the complainaot 
s. 2ll f. P. 0. He should make a complaint under s. 195 Cr. 

96 I. C. 651 s 27 Cr. L J. 98? : 1926 Pat 368, 86 I. C. 825 s 1925 Pat. 
483 s 26 Cr. L. J. 889 : 4 Pat. 323. 87 I C 418 s 1925 Mad. 400 : 26 Cr. 
L. J. 962. 88 I. C. 1045 . 1925 Pat. 717 : 26 Cr. L J. 1269. 

— ~s. 195 not only applies to a compiainant in a false complaint 
but It also applies to the abettors and instigators of the compiainaDti 
84 Ind. 0.326: 3 Bur. L.J J4l. 

— "-false complaint to the police brings the case under s> 211 !• 
P. C. 1 A. 497, 5 A. 598, 22 B. 596. 14 0 633. 17 C. 574 F. 0. 

—the false charge must be with the intention and object of 
setting criminal law in motion. 26 M. 610, 30 C. 415. 

~-~complaint was made to the police, police reported the case to 
be false, then complaint was made to the court ; accused could not be 
convicted under a. 211 1- F. C. for having preferred a false charge 
without sanction or complaint under s. 195 4 Pat. 326 : 1925 

P. 483. 

•—order for prosecution under a 211 I. P. C. merely on poHc® 
report without giving the complainant a reasonable time and fuH 
opportunity to prove bis case is bad. 5 0. W. N. 106. 31 C. 250 : lO 
C. L. J. 564 : 14 0. W N. 330. 2 il. W. N. (1911) 9 : 10 Af. U T. 47 
fol. 4 0. W. N. 35 Di»t. 

Sub.see. (1) cl. (e). 

- — -for offences mentioned In a. 195 (e) the court has jurisdiction 
to file a complaint only against parties to the suit. 3 Bur. 

344 : 26 Cr. L. J. 500 ; 85 I. C. 244 : 1925 Rang. 195. 

it is not open to a court to make a complaint under s. 476 of 

an offence referred to la sec. 195 (1) (c). In respect of any person 
otber than persons who were parties to the proceeding before it* 
84 Ind. C. 439 : 2 K. 374. 
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S. 196. Swb'tee. (I) el. (C)-^a>tttd. 

9 . 195 (1) (c) applies only to forgery committed or alleged to 

bare been committed by a party to a proceeding before the civil 
court. 1929 Cal. 539 : 1929 Cr. C. 191 ; it applies to parties and 
not to witnesses and counsels. 1929 Lab. 125 : 29 Cr. L. J. 1061 : 
112 1. 0. 565. 

a court has power to launch the prosecution of a person for 

forgery committed in respect of pnMeedings in court whether 
that person is a party or not. 100 I. C. 529 : 1927 Nag. 14 : 28 
Cr. L. J. 305, (1926 AIL 21 : 49 B. 608 ; 1925 Bom. 433) fol, 2 Kang 
374 nol fol. 

a vakil holding a voKalatnama Is not a “party'' for the 

purpose of s. 195 (1) (c) and cannot be convicted m place of the 
client. 1929 Mad. 115 ; 30 Cr L. J. 469 : 115 I. 0. 481 s 28 L. W. 769. 

— — s 195 (c) covers any document produced or given in evidence 
in the course of a proceeding whether produced or given in evidence 
tijr the party who is alleged to have committed the offence Pr by 
any one else. 27 Bom L R. 607. 

where an offence of forgery is committed by several 

persons and some are parties to the proceedings ip which the 
document forged is produced, proceedings against others may be 
prosecuted otherwise than under the provisions of ss. 195 and 476 
Cr.P 0. 1929 Mad. 115 s 30 Cr. L.J. 469 : 115 I. 0. 481: *8 L. 
W. 769. 

the word “or" interveoiog between the words "produeed'* 
and "given in evidence" in a. 195 (c) Cr. P. C. is disjunctive and 
the procedure Is applicable not only where the document has 
been given in evidence but also where it has been produced which 
includes cases where a document ($ filed in court though it may not 
be taken into account by the court. 9 Pat. L. T. 800 : 30 Cr. L. J. 
236 : 113 I. C. 712 : 1929 Pat. 60 ; 51 C. 469 f?f/. 

oflfeoces under sa 467 and 471 I. P. 0. in respect of 
entries in the copies of books of account produced in court 
accompanying the plaint under Or. 7 R. 17 C. P. C. falls under s. 
195 (1) (c) Cr. P.C.49 A. 898; 1927 All. 571 : 103 LC. 204: 23 Cr. 
L. J. 668 : 25 A. L.J. 555. 

a forged document filed in court as an anoexure to a 
petition must be taken to have been produced within the 
meaning of a. 195 (c) Cr. P.C. 28 Cr.P. a 388 : 1927 Nag. 184: 
100 1. C. 1044. 

'—Cl. (c) has been modified to include an offence commit' 
-ted in respect of a document produced but not given In evidence. 
57 C. 837 : 7C.W. N. 112. 

when the D. J. on the report of the Munsiff as to forgery of a 

document referred the matter to the D. M. by a letter to take 
notion and the case was made over to a joint M. the letter was a 
complaint under 1 . 195 Cr. (1) 4o>. 35 A. 8 • 

«~>ODly the court before which the document bad been pro. 
duoed can file a complaint and not the Prosecuting Inspector. 1930 
Lah 225 : 1930 Cr.C.239 :12 LatuL.J.1. 
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5.195. Absence of complaint in writing, effect of. ' . . 1 

—absence of complaint in writing would not make a oon- 
viction illegal. Tho object of introducing the words “m writing’ 
after the word complaint in a. 195 and adding ch (a a) to sec. 200 Cr. 
P. C,, was to rcmore the inconvenience which might be -felt 
was made locucnbent on toe M. to examine the complainant when' 
taking cognizance of an ofience. As the provision as regards sanction 
was removed irom a 195 and as it was made obligatory for the public 
servant concerned to make a complaint instead of giving a sanction 
it was thought that it would cause a good deal of incoventence if 
such public servant had to attend the court and to appear betore 
the M. m order to lodge the complaint. 5 P. L, T, 505 : 8l I. C. 629 • 
25 Cr. L. J. 972 1924 Pat. 691. 

—where an objection as to tfio absence of a complaint in 
writing was not taken at the trial or in the appellate court bi>t 
only in revision, it is not sufScieot to upset a conviction under s.l8<. 
I. P. C. 5 Pat. L, T. 505 81 i.C. 639 : 35 Cr. L. J. 973. 19;4Pat. 691. 

- — a case cannot be instituted under this sec- without a com- 
plaint. Section 537 Or. P. C. provides for ao error, omission or 
irregularity in the complaint and not the entire absence « * 
complaint Without which no cognizance can betaken. 33 C. 

385 . 56 C.834 . 30 Cr, L J 653 . 1939 Cal. I73 ; 116 I. C. 638 5 49 0. 
L.J.J42. 


Subasee- (2), "Court, ” meaning ef. 

—the “Court” contemplated by as. 195 and 476 Cr. P. 0. is the 
Court betore which the offence is coenmitted When the offence ot 
perjury was committed before the Sessions Court of one territory 
a portion of whit-h was subsequently placed under a newly oonstr 
tuted Sessions Court, the latter though having terntorisl jurisdiction 
over the accused has no power to make a complaint regarding 
the offence committed before the former Court becauss the Cr. F. 
C. contemplated the trial of such offence only by the court before 
which It was committed. 36 1. C. 81 • 28 Bom L. R. 1296 : 1927 Bom.' 
47: 28 Cr. L.J. 49 

• — ss. 195 and 476 Cr. P. C. refer to "Court” and not to “Judge 

or “Presiding Officer.” So the Judge being tbe same of different 
pernon does not matter, it is the Court that is competent to make 
the complaint. 1928 Lah. 759. 

——it is only tbe “Court” in question that can file the complaint 
under s. 195 cl. (1) (b) for tbe offence committed before it aud not 
the particular public servant concerned 1937 Pat. 337 : 28 Cr.L.J' 
643 ; 103 I. C. 99 ; 8 Pat. L. T. 674. 

the word "Ineludes'’ ss substituted for "oicans’' has 

evidenced the scope of the court. 47 A. 934 ; 1935 All. 737, 

^notwithstanding the use of tho word “Includes" in the sec. 

the courts which can make a complaint under that sec. are restriO' 
ted to the courts detailed la e 476 Or. P. 0, namely, Civil, Crlmin®* 
and Keveoue, So a Land Acquisition Ootlectoc is not a Court 
within 8. 195 BO far as s. 297 1. P. C. is concerned. • 31 C. W. N. 825 » 
1927 C8L C21 ; 104 I. C. 249: 28Cr.L. J. 809. . 
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S. 195. Sub-sec. (2>, "Court** 


moofitny 4.4 


—the word ‘•court*’ 5n e. 19S iii /*, ^ 

■tnitinn' B In tkn Wo*.— ' ' ' *•' 


ineludinc 8 court in the Kative State 
8G0 : 89 I C. 976 : 1925 Bom. 535. 


•»«h •• I B/.y 

linate i., ,j ^ 
t«* tak* ,, 
to o(T<>ri>>a _ 
t. 1476 1 |r)«i I , 


L.J. 1021. " ' '• / 

Rulings under the eld sec. 

a Registrar acting under Sa 72 to 75 It A.i. 

within 8 \^o. 2 M. L J. 286. 15 A 14!. a W N mi,."'''’ ' 

L. J. 50; (1912) M. W. N.473.15 M. 138 Z)w " V 

a certificate officer under the public DemHi.4. * 

Act is a court within thia eec. C W. N 1919 Pat. 325 * 

the Land Acquisition Duputy Collcctur u ...• 

within the sec 27 C. 810. " 

the Tribunal constituted under the Calcutta Imi r, 

Trust Act is a court, who can grant sanction 45 n ’.i’l''''!'/' 

L. J. 315. • • ' •>! 

an Income Tax Collector is a court who can er*.,t . 

tion. 15 Ct t. J, 581. 

an official assignee cannot grant sanction ds It is nnk - . . 

court. 11 M. L. T. 391 ; 14 InJ. C 593: 1912 AJ. W. R 63$ . 37 m 

—the Small Cause Court Registrar w)io Is empowered »' 
decide the question ofserrice of summons, is a court wubM. .i'* 
meaning of ihis sec. 16CrL.J. 151. '•''vnin the 

■^a Collector when dealing in eicise matter Is not a go<»* 
within this sec lOCW. N. 220. -court 

——the Collector or Deputy Collector acting under sa B9 
70 B, T. Act Is a court under this sec. 45 C. 336. 

a Magistrate passing an order under s. 144 Cr 1'. C. does 

80 only as a “puhlic serTaot" and not as a "court” and siib.iec. (71 
of s 195 Is inapplrable to such a case. 44 M. I.. J. 32K ; 12 i c 
536 : 24 Cr. r..J.424 ' ’ 

It is a matter of question whether a Sub-Prruty Cnilei inr 

in a proceeding under the Land F. Act is a "Court" nr nnl. f) (• 
W. N. 127, 36 AI. 72 ; 23 ALL. J. 393: 13 Al. L. T. 367; ilOlJ) M. w' 
N. 1012. 

—a ilamtatdar bolding an enquiry under the Land lieTenne 
Code relating to Record of Nights l» » Neyenue Court who csn 
grant sanction. 39 6. 310, ]6 Bcm^L. R. 678 : 2 Bom. Cr, C. 2<3, 

a sanction can be granted by a successor in office nf # 

judge before whom the offence was committed. 31 C. S51 1 J|(i, 
VV. F. 119.568: 5C. L.J. 503 F. B., 16 C. W. N. 623 j 16 0. L.J, 
509, 11 C. W. N. 119. 

■ but when there are aereral D. AIs. and one of ihem I* 
trsDsferred, the D. A!, who comes to fill up the gap is not succcdor 
in office of the transferred one. 42 U.667 : 16 Cr. L J. 696, 

20 
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S. 195. Absence of complaint in writing, effect of. 

. , complaint in writing would not make a ooo- 

victioa Illegal. The object of introducing the words "m writing*’ 
alter the word complaint ma. 195 and addicg cU (a a) to sec. 200 Cr, 
r. o., was to remove the inconvenience which mignt be felt if it 
incumbent on tbe M. to examine the complainant when 
ing cogniZdDCo of an ofience. As the provision as regards sanotion 
s removed Irom s 195 and as it was made obligatory for the public 
s rvan concerned to make a complaint instead of giving a sanction 
“hougnt that u would cause a good deal of incovenfence if 
attend the court and to appear before 
ffi n '’t Till '““Pialnt. 5 P. L. T. 505 : 81 I, 0. 609 : 

S.0 Cr. L. J. 972 : 1924 Pat. 691. 

objection as to the absence of a complaint in . 
taken at the trial or in the appellate court but 
j P r m upset a Conviction under S.182 

i. P. C. 5 Fat. L. T. 505 81 I .C. 629 : 25 Cr. L. J. 972: 1924Pat. 691. 
Toia..., ^ be ^stituted under this sec. without a com- 

foT ao error, omission or 
complaint and not the entire absence of a 
IsKe r b» talen. 33 0. W. N. 

Sub.sae ( 2 ), “Court," meaning of, ! 

foorTTi)". oocilemplaied bj- ss, 195 oniJ 476 Ct. P. 0. Is tho 

Sr^M*rv‘ i.. “ oommitled, Whsn tbo offooce of 

I oirtfon of 5*'“'“ Seosions Court of one territory 

!Srcomp?ni„.“°‘l9S La"'. Tw" “"P"'"* *<> 

undeTT'VsVc'/ Mwhf °f!I'*’ik” '!■»> ooo file the oomplaint 

tb« r..rrior,i;.„;ti ’ ‘ “■ '’®’''eo committed before it nod not 

6«f l031 ols^Jr SPrtTVT^^^^^ Pot. 337.88 Or.L.J. 

ev,d;;^e!i^\.Xe:^;KL."47*a"‘r3‘^^^ 

-itbln. miofer... »07 Oel'eotor i'e not' a Court 

MJ7 0.1.6J1. /?;;;^::g/•Jf•pC-l> oonee™.d.■3 O. 1V.N. 835: 
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S. t95. Sub'See. (5), WrthdrawaT of complaint. 

District M cannot order the withdrawal of 'a complaint 
made bf a court under a. 476 Cr. P. C In respect of olTence under s. 
Sll Cr. P. C. as such complaint is not mentioned in ». 195 (5) Cr. 

C. which give* the M. the power of withdrawal. 49 A 752 : ID2' 
I. C. 351 : 28 Cr. L. J. 543 : 1927 All. 571. 

under section 17 Cr. P. C. the District Magistrate and not 

the Sessions Judge is the autboritf to whom the Sub-dirisional 
Magistrate is subordinate. A complaint made bf a 3Iagiscrate 
under s. 193 (a) is not a judicial order and the Magistrate does so 
as a public servant and not as a court . consequentljT sub*sec. (3) of 
sec. 195 Cr. P. C. can have no application to such a complaint. 1937 
Pat 111 : 28 Cr. L. J. 353 . lOO 1. C. 961 : 7 Cr R. 466 8 Pat. L. T. 
488. 

the expression "authority to which Police servant Is subor- 
dinate” connotes apparently a more distinct and general entity than 
a departmental superior and covers tbs District Magistrate ia re- 
latioo to the Police of his District. 3(>Cr I. J 7I0sli7I C 37 

while a District M. orders the withdrawal of a complaint 

made by a Police ofScer he acts m bis administrative capacity 'and 
such an order is not ooen to ioterfereoce by a judicial tribuosl. llT 
I. C. 3’ t 30 Cr. L. J. 710. 

—by reference to Rr. 16 and 1? of the Local Self Govt. Rules 
1925, It may be taken that the returning ofBcer is a public servant 
subordinate to the District M. Conseqaently tbe latter has autho- 
rity to hear an appeal under s. 195 (5). 1929 All. 931 : 1929 Cr. C. 659, 
——In view of an appeal being allowed by s. 476*B. Cr. P. C. a 
court cannot review its order refusing to maW a complaint under 
8. 476. 49 A. 752 : 102 I. C 351 : 28 Cr. L. J. 543-: 1927 All. 571. 

when an application for sanctioo for an offence committed 

ID a suit before the Subordinate Judge valued at over Rs, 5000 is 
refused appeal lies to the District Court and not to the H. C. 1927 
Mad. 683 : 99 1. 0.957. 

, S. 196. (Praseewtion foe ofrences against the State.) 

tbe section does not prescribe any particular form of order 

and does not even require the order to be in writiog. 22 B.-112i 
35 C. 141: 7C. L J. 49 /ol. 32 M. 3; 5 M. L. T. 1. .ffe/. 

-■'■order not given to any determinate person but communi- 
cated to competent officer is legal. 44 M. L. J. 166 : 73 1. C. 155: 
1923 ifad. 328. 


——the section being a diseoabllog one should not be conitmed 
with the strictness applicable to an enabling section. 22 M. 180, 
32 M. 3.- 

when the letter of authority did not specify the name of th 

accused but be ,was indicated from the . first' and 'bis nsmew 
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S. 1S6. (Prosecution lor offences against the State)— conirf. 
supplied at the commeBcemeot of the proceedings of the Police 
Court, it vras sufl^csent compliaoce frith this section. 35C. ]41; 
7C.L,J.49:2M L. T. 500 : 2i B. J12. 14 C. ?Q7, 37 C. 467, i5 C.L. 
J. 517 : 16 0. W. N. 1105 Ref 32 C. 46^ 37 W. E. 143 Dia. 

n-here IQ a sanction for ao offence under s, 294 A. J. P. C. 

.1. . 1 the back of the paper instead 

. • . •lent space on the front side, 

* • be oSicial acts were done in a 

. • raJid. 1930 Cr. 0. 97. 

-—in case of Local Government the authority need noth® 
signed by the Lieutenant Governor, the signature of one of his 
accredited and gazetted ofiicers is sufficient, see the abate case, 

when the accused was not prejudiced, this defect was cured 

by s 537, Cr. P. C. see the above case,. 

— whrre the de facto Local Govercment granted the sanction 
and the de facto S. J. tried the case, the conviction coulrt not be 
questioned on the ground that the Government was Irregularly con** 
tltuted and the S. J. irregularly appointed. J5 C. L. J. 5I7. 

—sanction of the Local Government required by sec. 156, 
must be conveyed in an order aigned by the Chief Secretary and sot 
by tbe Deputy Secretary for the former. 26 C. W. E. 878 J SI) 0. 
135 ; 36 O L. J. J80, 14 C. W. E. JJI4. 7 C. L J. 49. 

—the court can take judicial notice of tbe signature of the 
Chief Secretary nnder s. 67 Lvi. Act. 44 M. L. J. 557 : 72 1. 0. SIS i 
24 Or. L. 3. 403. 


'—a Uegistrate tnaking a report to the Local Government 
for obtaiDii g sanction is not iocompeteot to take ooeoizanceof 
the case. 36 0. W. E. b78 

——the sanction must be tbe act of Local Government and not 
or a single member. 20 Cr. L. 3. 455. 

-—the accused not named In tbe petition of complaint though 
named in the sanction of the Local Government should be 
discharged. IS C. W. E. 98 ' 


sanction given after the filing of the complaint is of 
0 effect. 20 Cr. L. J. 455. 


-where tbe accused was charged under 8.321 on a police 
report without a complaint, tbe delect could not be cured by s. 537 
Punj. Rec. 18S0 p. 33 Cr, no 16, 7 Cr. L. J. 352 ; 15 P. \V. R 1908 Cr. 

li i® *dded after the granting of sanctioB. 

14 C. Vt. N. 1114, 16 M. 4b8. Puoi Rec. 1890 Cr. p, 33 Ro. 16 

when tbe sanction of the Local Government contaios 
words “or any other section of the Code that may be found appli' 
able, • it is not Vague. 15 P. I*. B. 541. 

in a case of sedition tbe order to make the complaint need 

the exact article which is the subject of the complain*- 

— where the graver offence la not triable for want of sanction, 
conviction for minor offence is not bad, 26 B. 90 : 2 Bom. L. R. 653. 
5. M, 3:5 if, L,J. 1 /?e/., l9 B. 51, 340 Rtsl, Contra, 22 L. J. 1106. 
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S. 196. (Prosecution for offences against the State) — contd. 


ssaction commuDicated by telejcrams must be proved to 

have emanated from the OoverameBt. SO Cr. L. J 

• this IS a special mode ialddowo in tbe Cr. P C 'whereby 
the order of saoctioQ of Oovt. is to be conveyed to the ofRcer who 
puts the law in motioo in cases under as. 121 or 124 A. 1. P. G All 
that the Court is to see Is whether the complaint was made by 
the order or under the authority of Govt. 77 1. C. 431 ; 25 Cr. L. J. 
401 s 1925 Mad. 1U6. 

under s. 196 A. Cr. P.C. consent in writing of the authori- 
ties therein specified is not necessary to a prosecution for a 
conspiracy to commit a non'CORiiirable offence when sec. 194 el. 
(3) is applicable to the case. SO C. 461 : 75 1. C. 533. 

A sanction under a 196 Cr. P. C. for the prosecution of the 

accused in the alternative for offences uoder s. 121 or under s I2t-A. 
I. P C. is not defective on the ground that it does not specify with 
sufficient olearneis the section or the offence in respect of which it 
is given. 42 M, L. J 108 • 65 I. C. 859 

S. 196 A. (Prosecution for certain cases of criminal 
conspiracy). 

•—this section applies only to a prosecution for conspiracy 
punishable under s. 120 B of tbe I. P. C and not for abetment 
of eonepiraey punishable under e. 109 I, P C. 49 C. 573. 

—where tbe compUiot did not disclose a charge of orini« 
aal conspiracy under a. 120 B. J. P. 0, but It cootained a vague 
allegation of conspiracy alleged io popular seoie. s 196*A, Cr. P. C. 
was not applicable. 1928 Mad 1158: 1928 M. W. N. 801 : 52 U. 
£95 : 113 I. U. 625 : 30 Cr. L. J. 191. 

tbe consent of tbe Local Oovt. Is necessary under s. 196-A, 

Cr. P C, In tbe case of persons not parties to the proceedings 
but who conspire with such parties to commit an offence covered 
by 8 195 (1). 1929 Lab. 785 : 1929 Cr.C. 417. 

"not punishable with death etc.** in Cl. 2 relates only to 

tbe term "cognizable offence.*' eOA. 41: 18 Cr L. J. 634. 

conspiracy, noo cognizable offence, effect of omission to 

specify parti..ulars in tbe order of granting aanctioa 1924 Cat. 53. 

tbe proviso lays down that a lanotloD under this sec. for 

prosecution for crioiinat conspiraoy to cnmoilt a non-oognizible 
offence is not necessary where tbe court beiore which tbe forged 
document was used or false claim was made, makes a complaint in 
respect of tbit offence under sub-sec. (4) a. 195. 50 G. 4SI. 


mgs und ■ • : ’ . • • . ‘ 

Septemb ■. ' 

ei in N ■ ' . ! ■ ■ * 

held tha: . ■ " i : • • • ^ 

December 1925 by which time tbe eanctioa had been obtained , 
and the trial was not vitiated. 54 C. 155: 101 L C. 591 : 1927 
Cal. 296 ; 23Cr. L.J. 466. 



t3l0 


CRIHIK.AL pilOCEDCRE CODE- 


Si 396J^< (Prosecution for certain eases of criminal corf 
sp\racy)—contd. 

—where the Jiocal Govt, appoiated an officer and delegated 
Us power to dismiss to a aubordiaate authority who dismissed the 
officer and prosecution was launched for an offence under s. IW 
I, P. 0., thp saoction of the iooal Oprt. was mot necessary as 
It bad delegated its power. 9J L C. 857 ; 27 Or. L. J> 3*5 ' 
1926 All. 271. 

S. 197. (Prosecution of Judges and public servants}. 

to applf the sec, two conditions are necessary; (i) 

cused must be a public servant not removable from hia office without 
the sanction of the Local Govt., («) he must commit the offence 
while acting or purporting to act In the discharge of his official doty. 
51 M. 259 54 M. L. 3. S70 * 28 Or. L. J. 1038 ; 106 I. C. 222 ; 1925 
Mad. 161. 


to apply this section it is necessary that the cn™"*'? , 

act constituting the offence should have been done as an official 
act or under the cloak of what purported to be an official act. It 
• ' ‘’le puhli’e servant put biiajo^ 
■ . N. 1058 : 1929 CaJ.-7U : 1939 Or. 

. . 3 cases only lu which the offence 

. . He servant only. SlBom. L-'*' 


—no sanction is necessary unless the offence Is committed ia 
the ludlcial or official capacity of the }udge or public seryant. 3 
C. W. N. 539 . 26 C. 832. 30 C. 927 ; 7 C. W. N. 760. 23 M. 540, 25 Af- 
15, 32 M. 255. 2 B. 481. tT. B. ft 1892-1896, VoJ J. 27. 

——no sanction Is necessary to prosecute the Adminletrat®*’* 
General of Bengal for noD-compIiaoce with the Muoicipal ftulca. 
appointed as administrator to the estate of the deceased person. .30 
C. 927 I 7 0. W N. 750. 26 C. 852 ; 3 C. W. N. 539 fol. ' 

the power given in sec. 197 (2) overrides the general rul^ 

contained in s 177, U. B. L. ft 265 ; 8 Or. L J. 70, 16 M. 468 Hef. 

a charge against Judge for using defamatory language to a 

witness cannot be entertained without sanction. 9 Af . 419 . 2 B. 481. 
^ officer granting the sanction la to designate the offence 

. - this section 

■ • ■ : ' • • ent Is bad. 

B. 172. 

->^s. 537 doesnot cure (be defect of conviction without sanction 
under this a. 16 hi. 473. 9 B. 288 F. B. ■ > 

no sanction la necessary to prose(.ute a sub-overseer of 
P. W. D. 12M. L. T. 351 ; 17 Ind. C. 402 j 13 Cr. L.J. 770. 

——no eanctlon is neeessaryto sustain the prosecution of-d 
^tetirer for offences $ald to bare beea committed br aats la f^ees* 
of bis authority. 52 B. 898j30Cr. L, J. 463; 1928 Bom. 493: 115 I. 0. 
387 ; 30 Bom. U n. J273, 46 O. 432 ;7e/. 



CRIKIK^ PROCEDURE CODE. 


311 


S. 197« (Prosecution of Judges and public servants)— con((l>' 

>— &Q Additional Dt. M. vested with the powers of the Dt. Hi 
can pass orders under this s. 71 L C. 244 : 24 Cr. L. J. 116 : 1923 
M. 338 

—a village Court executing a decree bp wap of distraint under 
a. 48 of the Act 1 of 18S9 is a court as defined In the Act. 1929 Xfad. 
256 : 1929 M. W. N 6? : 30 Cr. L. J.402 : 115 I. C, 53 : 56 M. L J. 60a 
—a village Magistrate or a village Munsiif preparing a record 
alleged to be false relating to a case which was actualtp pending 
before him is a Judge and acts as such, so sanotion is necessary. 
1920 M. W. N. 7, 52 M. 347 : 1929 Mad. 172 : 115 I. C. 248 : 30 Cr. L, J. 
396, 52 M. 602 : 1929 Mad. 659. 

<— sanction is not necessary to prosecute a Municipal Secre- 
tary. 1924 Lah 310, 69 I. C. 638 : 23 Cr. L. J. 750. or the Chairman of 
the Municipal Council, 192? Mad. 566 ; 1927 31. W N. 423 : 38 M. L. 

T. 333. but the elected Chairman of a Municipality under the Bengal 
Municipal Act U a public servant v'ltbin this eec. 32 C. W, K. 1035 : 
1928 Cal 516 ; 56 0. 227 ; 30 Cr. L J. 348- 114 I. C 785. 

—sanction is necessary to prosecute a Member of the 
Municipal Board. 1928 All 756: lO A. 1. Cr R. 450 - 51 A. 377 : 30 
Cr. L. J. 62 : 113 I. 0. 78. 

—sanction la not necessary lo a complaint against a Muni- 
cipal Commissioner when there is nothiog to show that he acted m 
the discharge of hii official duty as a Municipal Commissioner: 
1928 Lah. 72 i 29 Punj. L R. 69 : 109 I. C 239 : 8 Lab. 6(7. 50 M. 754 i 
102 I C. 347 • 1927 Mad. 566 i 1927 M. W. N. 423 ! 28 Cr L J. 539. 
1928 Mad IISS i 1928 M. W K. 801 : 52 M. 695 ; 30 Cr L. J. 191. 

—a Municipal Commissioner moving the court to issue a 
search warrant against a person acts as a public servant and when 
be IS accused of an oflfence done In the discharge of bis duty provision 
ofs 197 Cr. P. C. will apply. 1930Lah,147; 1930 Cr. C.119. 

in a criminal Complaint against a ilukkttarkar whose 

duty |8 to keep bis office compound in a sanitary condition sanction 
of Commissioner IS necessary. 1930 Siod 144 : 1930 Cr. C. 527. 

' — a District Board member is a ’‘public servant who Is not 
removable from his office save by or with the saoctioa of the Local 
Government” within the mesDiDg of s. 197, and when on an auction 
sale held by him as an officer of the Board, he purchases a thing in, 
the name of his servant for his own use. it is an offence committed 
’‘while acting or purporting to act in the discharge of his duty.” 2, 
C. W. N. 395 : 88 I. C. 517 ; 26 Cr. L. J. 1157_: 1925 Oudh 565. 

a Revenue pofif is not removable from his office save by or' 

with the sanction of the Local Govt, ao do Court can take cogni* 
zance of the offence under a. 420 1. P. G. except with the previous, 
sanction of the Local Govt, .1927 Bom. 432; 102 1. C.342: 29 Bom. L.> 
R. 707 : 28 Cr. L. J. 534 : 42 B. 172 . i 

,, — —the president of a Taluk Board is a public servant remov- 
able only by the Local Govt 28 L. W. $95 : 52 51. 446 : 1928 Mad. 8 r 
113 I.p. 462 1 30 Cr. L J. 164; 56 M. L. J. 177. so also the President e£ 
Pancbyat Board. ,1928 Mad. 331r.29 Cr. L. J. 324 : 10S;La66 but. 
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S, 197» (Prosecution of Jutfges and public servants)— conid. 
ordinarily the President of a IToioa Board is not a public servant 
being removable under s 44 of the Madras Local Boards Act, but 
when he accepts or rejects the nomination paper under !• 
for the conduct of the eleetioQ of members of Taluk and Union 
Boards he acts as a Judge giving a judicial decision in a legal 
proceeding 1929 Mad 175 ! 30 Or. L J. J65 : 114 I. C. 817. 

—a member of a Union Committee m Bengal is not a person 
who is removable only by the Local Oovernmeut and hence no 
sanction is necessary under 8.197 to prosecute him. 29 C. W. N. 
650 ; 52 0 431 : 88 I- 0 601: 1915 Cal 782 ; 28 Cr h. J 1178 

—it is no part of British policy to set an official above the 
common law. If be commits a common offence be has no peculiar 
privilege But if one of bis official acts is alleged to be an offence 
the state will not allow him to be prosecuted without its sanction • 
for otherwise official action would be beset by private prosecution. 
This privilege however only extends to acis which can be shown to 
be m discharge of official duty, or fairly purporting to be in such 
diaobarge. 1927 Mad. 566 i 1927 M W. N. 423 : 52 M. L. J. G47. 

— action taten under this sec. Is more of the nature of ao 
ezeeutive than judicial action, so the fact that reasons are not 
stated does not vitiate the proceeding. 71 1. C. 244 : 1923 Mad. 338. 

—In the sanction the Govt, need not specify the offences with 
the same degree of preoisioo as in a charge. A sanction is nO* 
vitiated by the mistake of date. 1927 Bom. 501 t 29 Bom. L. B. 998 '• 
106 I. 0. 100 t 28 Cr. L J. 1012. 

S. 198. (Prosecution for breach of eontraeti defamation 
and offences against marriage). 


— ^whether the complainant is a person aggrieved is to be 
determined by the circumstances of each case and by the nature of 
the offence. 3 C. L. J. 38. 3 Cr L. J. 187. 25 B. 151. 32 C. 425 Ref- 
10 B. 340 Expl . 10.5 I. C. 820 : J928 Nag 58 ; 28 Cr. L. J. 996. 

—the grievance referred to does not contemplate any fanciful 
or sentlmodtal grievance, it must be such grievance as the law can 
appreciate. 3 () L. J. 38. 

it is impossible to lay down any inflexible rule for determin- 
ing whether the complainant is a person aggrieved within thn 
meaning of this sec. 3 C. L. J. 38 

-—-the brother of a lunatic is not a person aggrieved to com- 
plain against the wife of tbe luoatio for bigamy. 10 B. 340, 25 A. 
132, 3 C. L. J. 38 : 3 Cr. L. J. 187. 7 Ct, L. J. 457 • 11 O C. 148 1 7 
Cr. L.J. 457,26 0. 336. 

•—the brother of a Hindu widow living in his bouse is the 
person aggrieved to complain tor any Imputation made against her 
character. 32 0, 4i5 i 8 C W. K. 5IS : 3 0. t. J. 38 Expl. 32 C. 10601 
9 C. W. N. 847 : 2 0. L. J. 396 iJ/s 

husband fs the person aggrieved In a casein which tbe 

Imputation of uncbastltyJs made nnd published against the wife. 
IS it. L.J. 224 t 2Cr. L. J. 381: lOCr. L.J. 263. 14 M.379. 25 B. 
151 F, D..84 l.C. 046 : JD34 Lab. 559, 26 Cr. L.J. 342. 
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S. 198. (Prosecution for breach of contract, defamation and 

offences against marriage)— confd. 

—in case of bigamp the father is not the person aggrieved. 
•35 A. 78. 

—the husband Is also the person aggrieved under s. 494. 
26 C. 336 

mother of a minor husband, aged sixteen, is not a person 

aggrieved for the purpose of making complaint under s. 494 1. P, 
C. 2 Weir 231, 

the SOD cannot complain when the mother is defamed. 

1893 A W. N 207. 

incase ofhigamy. the person aggrieved is either the Erst 

husband or the second hnsband and not the father. 7 A. L. G. 
10 : 32 A. 78. 

it IS not necessary that the complainant should state 

precisely the eeetion of the Code under which the accused ahdU 
be charged, statement of facts constituting offence is sufiicieot. 
25 A 209 . A W N (1903) 7. 3 C U J. 38 : 3 Cr L J 187 
i?e/., 1 C. L K. 523 approied. 

several persons may be equally aggrieved under this see. 

2 Weir 231. 

^~a president of a Municipal Commission is not a person 
aggrieved in respect of defamatory statemeut against the subor* 
dlnate officers. 26 M. 43. 

when offence relating to marriage is before a Magistrate 
he may proceed against any person implicated for any offence. 
1 C. L. R. S23, 3(1 Punj. Rec (1895) 63. 29 C. 415. 5 A. 233. 

—under this section the complaint of a person aggrieved la 
necessary only in the case of the substantive offences mentioned in 
the section but not in the case of abetment of them , iii this 
case the offence was of abetment of bigamy. 91 I C. 533 : 27 
Cr. L. J. 101 s 1926 Ail. 189. 

the principles of Criminal Law as to the allegations required 

to be made and proved in a complaint under s. 198, of the offence 
of abetting the sale of a news paper containing defamatory matters 
■discussed. 8 P. K, 1891 Cr.. 12 P. H. It83 Cr . 18 P. R. 1889 Cr. Jief. 

no complaint Is necessary in respect of altered finding of 

the appellate court under s. 423 (1) (b). 25 A. 531. 

a charge of defamation not contained in the petition of 
complaint but added subsequently during examination is not a legal 
complaint. Id A. 39, 5 A. 233. 

■ in the case of defamation of a married woman her husband 

is a person aggrieved witbln the meaning of sec. 19SCr. P. C. 84 
Jnd. C 646 : 1954 Lahore 559 : 5 L. 301. 2U L. W. 921 : 47 M. L, J. 
746, 114 M. 379,25 B. 15.)/of. 

S. 199. (Prosecutlsit for adultery or enticing a married 
wem&n). 

. .—a minor hnsband cannot be represented by another la 
prosecution for adultery. 2 Weir 235. / 
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S. 199. (Prosecutfon for* aduKery op enticing a marrlecf 

woman) — confd. 

. where the husband complained under s. 366 and s. 379 I. P. 

C. the accused could not be coovleted under s. 498 althou^ the 
husband deposed in the case maktoK statements constituting 
under s. 498. 14 Bom. L. B. 141:1 Bom Cr. C. 82 : 14 Ind C.971 ? 
13 Cr. L. J. 28T ; 24 W. R. Cr. 18, 29 C. 415 : 6 0. W. N. 677, 27 M. 61, 
10 A. 39. contra 38 A. 276. 

where the accused was charged with kidnapping or abduc* 

tion but was convicted under s 498 on the evidence, the conviction 

was wrong as there was no complaint under that e. 27 if. 61 : ^ 
Weir 236, 9 Bom. L B. 148: 31 K 218. 30 C. 910: 8 C. W. N.17 
F. B , coR/ra. 20 C. 483 where it was held that if the evidence be 
insufficient for graver offence there may be conviction for toiDOt 
offence. 

— ..where the complaint is under s. 497, conviction under s- 
498 IS bad 12 C. W. U. IIC. 18 P. R J873 

——the death of the husband complaioant cannot destroy the 
jurisdiction as there can be no abatement of n criminal prosecution. 
1 8. L. R. Cr. 72 : 8 Or. L. J. 190. 

—a committing Magistrate cannot alter a charge of rape into 
one of adultery. A W. N {1882> 165 and a charge under ae. 565 and 
366 cannot be altered Into a charge under as 363, 366 and 49ai' 
9 Bom L. R. 148 : 31 B. 218 : 5 Cr. L. J. 164, 39 P. L. R. 1911 : 32 P. 
R. 1910 Cr., 12 Cr. L J. 50 : 8 Ind. C. 1160. 

—the word ‘‘absence" la the section must be absence 
the place. The Legislature has made no privislon for the 
protection of the lunetic. paralytic or Invalid husbands, and the 
word "absence” cannot be taken to include such cases. 3 S. L. R' 
15 Cr : 9 Cr. L. J 450 : 1 Ind. C. 941. 

a complaint of an offence under s. 498 I. P. C, cannot be 

made by a person to whom the woman had been sold by her husband 
and with whom he bad contracted a marriage by kararh, 26 Punj' 
h R. 382, 

nor can such proceeding when started by aa agent of the 

husband be compounded under s. 345 by that agent on behalf 
of the husband. 71 I. C. 248 : 24 Cr. L. J. 120. 

a complaint reffered in this sec. must bo to a Magistrate. 

A complaint to the psllce Is not sufficient. 1923 Al. 59. 

S. 200. (Examination of complainant). 


Ci. (al ba* been added providing that in the case of a complaint 
under g. tre theeraminalton of the com/i/ai'nant shall he dispensed 
icilh, ■ ■ “ . 

on receipt of a complaint four causes are open to the Magi*^ 

\tate under \be law. So may oltber order an Inquiry under’a.lQ^ 
or dismiss the complaint under s. 203 or Issue process under s. 2^ 
or postpone the oommcncement of the proceeding under «• 344 Cr. P* 
C., 40C. 1..J.388: l929CaL28l. . . .. 
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S. 200. (Examination of eomplalnant).-con(cf. 

the object of the examiaatioo of the complaiat under s. 200 

is to ascertain if their is a prima facie ease and prevent the issue 
of process when the case la ilearljr false, frivolous or vexatious. 
S8 1. C. 189 : 26 Cr. L J. 1101 : 1925 Sind 328. 

any person having knowledge of the commission of the 

offence may complain although he baa no interest in it. 13 B. 600, 
21 B. 536. 18 A 465. Contra. 21 M. 2|6. 

hut the complainant must have personal knowledge of the 

matter complained of. 10 . O. W. N. 775, 11 C. W. N. 170 : 5 Cr. L. J. 
13. 15C. L, J. 517: 16 C. W. N. 1105 

the Magistrate must examine the complainant or oath. 18 

C. W. N. 1020, 88 I. C, 189 : 1925 Sind 328 : 26 Cr. L J. 1101, 94 I. C. 
903 : 1926 Sind 194, failure to do that is an irregularity which may 
be cured by a 537 Cr. P. C.. unless the accused has been prejudiced 
thereby. 1929 Cal 175 116 I. C. 722 30 Cr. L, J. 706, 10 Pat. L, T. 
779 1929 Pat. 473 30 Cr L. J 1056 : 119 1 C. 413. 1929 Cr. O. 
341 F. B., 13 A. L. J. 840. I P. L. J. 592 18 Cr. L J. 366. 23 C. W. 
N. 481, 484, 22 M. L. J. 155 contra. 20 Cr. L J. 481. 6 C. W. N. 
840. 76 I. C. 189 . 1924 Lah. 258. 

omission to examine a complainant on oath under this seo. 

is a mere Irregularity covered bye. 537 of the Code. 81 lod. C 218: 
19 L. W. 461. 76 I. 0. 189 i 1924 Lab. 258. contra It is a serious 
irregularity justifying interference in revision. 43 M. L. J 710 : 
16 L. W. 220 : 1922 Mad. 443. 

_non.compUance with tbis sec. in recording the statement 
of the accused is not cured by s. 537,6 C Vt'. H. 84i>, 7. C. W. K. 
525 : 30 0. 923, CT. B. B. 1910. 4th Qr. 74 : 11 Ind. C. 249 : 12 Cr. L. J. 
385, contra. 81 Ind. C. 218 : 19 1^ W. 461. 

——where a police oHicer makes a complaint to the M. in respect 
of a cognizable offence bis examination by tbe M. is not necessary, 
1929 Pat. 514 : 10 Pat. L. T. 601 : 1929 Cr. C. 274 

it may frequently be a suflicieDt compliance with s. 202 

if the Magistrate reads It over to the complainant and the latter 
is asked ou oath to subscribe to it 6 Bom. L. R. 66. 

it is not sufficient to make the complainant attest tbe com- 
plaint on oath without examining him. 3 C. W. N. 77, 17 C. W. N. 
443,9 A. 666. 18 A. 226. 

— the complainant cannot be examined on commission. 31 
Punj. Ree. (1896), 24, contra. 18 C. W. N. 1020. 

although B 200 applies to maintenance cases, yet parda- 

naskin applicants need cot appear in open court. 8 C. 142. 

calling for A — form against tbe ocensed complying with 

s. 200 or 8 202 is without jurisdiction where there was no material 
before court. 10 C. \V, N. 775 : 3 Cr. L, J. 471. 

tbe provisions of as. 200 and 203. do not apply to s. 552 

Cr. P. C. where no offence la alleged. 4 Bom. L. R. 609. 

• —this section is subject to the provision of s. 476 Cr. P. C 
13 B. 109, 36 Punj. Ree. 58. 7 A. 871. 15 51. 144. 26 il. 98. 


r 
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S. 200. (CxamlnaOon of comp1it)nant)>~(;<7nfd. 

——the iavesttgatioa must be cun<tucted by the If. personally. 
10 A. L. J. 79: l-l Cr. L ^ 

Cr. P. C 

charee- 

0.303: , 

the Magistrate who receives a complaint and examines toe 

complainant must deal with it himself under a. 203 or 804 can 
send it to the O. M. for orders. 10 C W. N. 108S * 4 Or. L. J. 230. 

the Magistrate dismissing the complaint must record the 

reasons. 14 C. 141. 

— unless a complaint la disposed of in a manner known 
to the Or P 0 it must he regarded as still pending and the M. 
take it un for disposal after taking sworn statement. 1929 Mad 149 : 
1929 M. W. N. 503 •. 1929 Cr.G 511. 

—the Cr P, C. draws a clear distinction between jurisdiction 
to trv and iurisdictioo to investigate. 2 Pat. 379 t 4 Pat. L. T. 521; 
72 I. C. 375. 

— • complaint recorded by a M. under s. 200 constitutes 
’’credible {nformatioo". upon which the police can effect an arr^t 
under e. 54 Cr P. C. even in the absence of a process issued by 
the M. 4 Pat. L T 521 j 72 I. C 375. 

—under the present state of law it cannot ba contended that 
the substance of the oral examination is inadmissible In eytdence 
under s. 91 of the Evidence Act in proof of the statement oontalndo 
therein 89 1. C. 7]3: 1928 ^'ag 141 . 28 Cr L. J 1401 

—there can be no absolute rule of taw laid down as to 
which of the eotintercases should proceed first or whether both 
of them should proceed simultaueously. It is to be decided 
a''cordittg to the circuoistaooe of the case. 49 C. L. J. 3S8 : 
1929 C»i. 291. 

S. 201. (Procedure by M. not competent to take 
cognizance). 

when a complaint cont.'itoiog the charge of murder is 

filed before a Alngistrate exercising second class power during the 
absence of the sub-divislooaf Magistrate, he cannot entertain the 
complaint though authorised by the District Magistrate as the 
biller has no power to so authorise. 5 Pat. 447 ; 7 Pat L. T. 335 •• 
1926 Pat. 400: 94 I. C 896. 

S. 202 . iPostpenement of Issue of process.) 

Amendments. 

The changes that have ieen i«fro<f«cerf by the amendments are 
li) even the third class SlaohtraM Acre been nuf^ortVd 4o acf under 
this see. eate nnd except directing inquirg or int’ej<i’p///i'on ^po/Aei's. 
i»0 outhrmtii hna been given lo make prelimtnarg in< 7 MiVp in any case 
the .V thinks fit for reasons to be reearded, iixti the fvoriis'‘enqairv or 
tneeattgafiona" Aaie been tabsliluted fpr the expresiian •‘prevtans 
Jocol »nre*|ii7oHon" pirinp ppuer to tale eridence upon oath. 
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S> 202. Application of the section. 

this section applies onip to cases where there is a “com- 
plaint** as distinguished from a mere information. A Magistrate 
acting upon second-hand information cannot be said to bs acting 
upon complaint. 18t8P it 2t 

a Magistrate taking cognisance of a case upon a police 

report cannot act under this section and cannot refer the case to a 
subordinate Magistrate for local iDvestigation. 40 C. 854. 17 G. W. 
N. 824 ; 2 P. L T. 220. 

this section does not apply when eridence commences after 

the issue of process 9 M 282.21 W. K 44. 

provisions of ss. 200 and 2ii3 are Inapplieabte to maintenance 
case under s. 488. 29 P It 1905 Or and to proceedings under s 107. 
29 Cr. L J. 866 : 1928 Lab 694 : 111 1. C. 450 

the investigation under this sec. is not judicial investiga- 
tion. 27 C. 921. 2 Weir 167. 

the Magistrate should follow the strict procedure laid down 

in ss. 202 and 204. 11 C. L J. 921 : 22 lod.C 165 s 15 Cr L. J. 21. 

—the complainant must be examined before proceeding under 
this sec. 3 0. W.N. 305. 27 C.921. 

Postpone the issue of process. 

—after the examinatioo of the complainant the process sball 
ordinarily be I'sued unless the M. has reason to doubt the truth 
of the compUint when be can order aa inquiry or local luvestigation. 
27 C. 798 

——this see requires that reasona should be given for the post- 
ponement of issue of process but the faimro to do that is a mere 
irregularity. 33 C. W. N. 369 : 1929 Cal. 17$ : 49 C. L. J. 164 : 116 
I C. 721. 

if the accused appears of bis own accord without summons. 

be is entitled tn require that the complaint shall be proceeded with 
or dismissed 26 b. 532. 

Preliminary enquiry and local Investigation. 

—a Magistrate receiving a complaint may at bis discretion 
either issue process at once or may make a preliminary inquiry under 
this sec. and thereafter issue process. 1929 Pat. 644; 1929 Cr. C. 
372 

the object of the enquiry Is to afford an opportunity to the 

Magistrate to remove his hesitation in issuing process. 10 Pat. L. 
T. 618 : 116 1. C. 46 ; 30 Cr. L. J.554. 

unless the complainant is duly examined no enquiry can be 

ordered or report called fur. 27 C. 921: 4C. W. 21. 30o, 1 Pat. L. 
T. 564. 20 Cr. L. J. 552 (Pal). 
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S. 202. Preiimlnary enquiry and local investigation — Q/sntd. 
cotaplainant. 20 M. 387. 15 B. 590. 21 C. W N. 127, A. W. N. (1900) 18T. 
Omission to record is merely ao Irregularity and is not a ground for 
setting aside an order for postponement unless it has occasioned a 
failure of justice, 25 M. 546 .* 2 Weir 245. 5 4f. L. T. 79 ; 2 Ind. C 
CIS, 2 Weir 24i 15 A. L. J. 640. 11 A. L. J. 754. contra, it is not 
merely an irreguiarity but a grave illegality as the provision is im- 
perative. 27 C. 921. 40 C. 41, 14 C. 141. 

investigation partly by the M. himself and partly by ••Police 

^vitbout writing the reasons for so doing is not in accordance with 
3 . 2U2. 1928 Lab. 88 • HI I. C 878. 

a departmental inquiry previous to the compialnt in which 

the accused has been exonerated cannot he substituted for an inquiry 
provided by this section 32 P. ft 1837 Cr., 14 P. ft. 1891 Cr* 

-—a complaint under s. 107 Cr. P. C. should not be dismissed 
by a M. upon the report of a Zatldar. 29 Punj. L. B. 271 1 1928 Lab. 
119 • 9 Lab. L J, 548 j J07 I. C 603 .• 29 Cr. L. J 267. 

—-there is nothing In sec. 202 to prevent an investigating 
officer from making a full loquiry by obtaioiog information from 
the complainant and bis witness aod the accused and bis witness 
if any. 33 C 1282. 6 C L. J. 705 fol. 12 C. W. K. 678 i 7 Cr. L. J. 499. 
14 M L T, 200! 1914 M. W.N.728: 21 lod. C 129. 25 M. L. J.510, 
Hef. 36 C 924 : U C. L. J. 50 : 13 C. W. N. 1121 

—It IS open to the M. to investigate into the matter la order 
to ascertain the truth or falsity of tbe complaint in any way be 
thinks proper, 1924 P. 797 i 1924 P. tf . C. 0. 220. 

—^if tbe complainant is not speaking from personal knowledge, 
a M. taking cognizance would exercise a wise discretion ia making 
the enquiry under this section. 25 C. W, }i. 357. 

■ — to ascertain tbe truth of tbe complaint the Magistrate 
may take any preliminary step : he may call upon the accused to 
show cause why a process should not be issued. 6 Bom. L. B 91. 

—a local lavesiigation can be ordered when there is a 
quarrel about boundaries or any matter of that kind. 10 A. L. J. 79. 

—the words “local investigation*’ are not restricted to the 
.. — n.„ V, .1 .v.jy mean an enquiry 

. ■ ■■ ■ . . de in tbe complaint 

■ * ' _ • . the investigation 

■ ■ ■ .ection. 19 Cr. L.J. 

J26 (Pat). . 

a local mrestigstion can bo directed to a subordinate M. 

— J — 1 1-' " It-;— •— VO n »"{« .. bo made 


■ pleader. 

V obtain- 
■. 10 defen* 


- ‘—in a compbint ogainst police-constable - the complainant 
eooLl be given every opporlunlly to prove hit case by cxamlniog 
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S. 202. Preliminary enquiry and local Investigation— ronld. 
witnesses, summary dismissal of such complaint la improper. 911. 
C. 539 1926 Mad. 288 : 27 Cr. L. J. 107. 

wbcn a M. holding inquiry ander s 202 Cr. P. C. gets ovldence 

contradictory to the allegations of the complainant, the M. should 
give opportunity to tbe complainant to meet that evidence. 1928 
Mad. IJ5 : 29 Cr. L. J. 48 : 106 1. C. 464 : 9 A. I. Cr. B. 297. 

“Direct an inquiry,'* meaning of. 

the transfer of a case by a District Magistrate under the 

orders of the High Court does not amount to a direction under s. 202 
<1 ) Cr. P. C., It contemplates a transfer of the whole case to an ofhcer 
competent to try the case. 95 I. C. 935 : 1926 Pat. 358 : 27 Cr. L. J. 
855 . 7 P. L. T 420. 

s. 192 (1) Cr. P O. while empowers a Magistrate to transfer 
a case for inquiry or trial, does not empower him to transfer a 
case simply fur the purpose of considering the report of the mvesti* 
gation under s 202 which he has himself ordered. 29 C. W. N. 508 : 
87 I. 0. 546 : 1925 Cal 742 : 26 Or L. J. 990. 

Magisterial inquiry. 

—a Magistrate cannot refer the complainant to another 
Magistrate for inquiry and report or for disposal. 18C. W. N. 95: 
22 lod. oas 422. 38 C. 68. 20 C. W. N. 63, 27 C, 921, J8 Cr. h. J. 754 
Auttee 23C. W. N 481,623, sending out a sub-deputy Magistrate 
to bold a local investigation and then examloing him as a witness 

does not vitiate the case if the a 4 ur v 

414, a deputy Magistrate la char 
Oder local Investigation uoc 
Magistrate to whom he ts su 

C. 484 ; 13 Cr L. J. 484 : 39 0. 1041. But the amendment empowers 
such persons to bold such enquiries and investigations and it Was 
also held that an order referring the complaint to a subordinate 
Magistrate for inquiry and report was legal. 46 C. 854. 

a person to whom a complaint is sent for inquiry is not 

prohibited from importing bis personal knowledge into it or from 
examining witnesses competent to throw light on the matter. 30 Cr. 
L J. I160:12UI. C.69. 

—a Magistrate who liolds ao enquiry under s. 203 is not 
disqualified from trying the case bimselL 34 C. 167,4 C. W, 77. 604, 
Where the M. took an active interest in the investigation and in 
collecting evidence he was disqoalified to try the case. 23 C. 828, 
20 C. 857, 8 N. L R. 1. 

a Magistrate making an enquiry under this sec. can sanction 

prosecution under s. 211 I. P. C. Id C. W. K. 222, 17 C. 221, and can 
direct prosecution of the complainant under s. 476 Cr, P. C. 36 C. 72. 

when the Magistrate once ordered 'investigation by ahother 

person he cannot himself make farther Investigation in the absence 
of the accused 11 A. £.. J. 754: 14 Cr. r..J. 493: 20 Ind.C.749. 
but be may hold an Inqolry even after a local ‘ investigation * 
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S.202. Magisterial inquiry— 

made by a subordinate officer if he is dissatisfied with the result- 
of such ioveatigation. 38 C. 68. 

■ so also if the M. chooses loquiry into the case himself so 

order directing local investigation is irregular, 44 A. 550, and the 
if. taking cognizance of the case cannot refer it to a subordinate 
Magistrate for calling upon the accused to show cause against 
prosecution and for subtnittina a report thereon. 46 C. 807, 

■ where a Judge is Bofa Judge of both law and fact, he cannot 

give evidence before himself; when an officer visits a place for the 
purpose of understanding the evidence laid before him be should 
take care that information reaches him with 1 reference to the 
occurrence which he is to investigate beyond what be acquires from 
the view of the place. 21 C. 920,19 M. 264 : 6 M L. J. 1 « 3 , 27 A. 33 r 
A. W. N. 11905) 151, 37 C 340 ; 11 C, L. J. 335 : 14 C, W. N. 422 Ref. 

Police enquiry. 

—it IS abuse of powers under sec. 202 to refer petty cases 
to the police for inquiry 19 P R. 1894 Cr . . - 

a Magistrate cannot order police investigation except ■under 

the condUioD stated lo s 202 t e. for reasons stated by him he 
distrusts the truth of the complaint A.W. N. (1902) 195, 2t) M. 
387, A. W, N. 1884 /bf. 

— the M. can direct the police to make an inquiry tinders. 
202 but he cannot direct the police to t*eat the compUmt as first 
imforoiatioo. 1081 C. 333 : 1928 Pat. 359 ; 29 Cr L.J. 374. 

it is not proper to make mdisonreinate use of police agency 
for investigating complaints. 12 B. 161. 

— ~wben tbe complaint is against the police it is not proper 
tu call fpr the report from the Police officer who is bimself tbe 
accused. 14 C, 141, or from sooie other Police officer 47 A. N- 
1S84 18 A. L. J. 620, 109 I C. 878 : 1928 Lab. 85 or from a superior 
Police Officer. 9 C. W. N. 129. 18 A. L, J. 73l, 20 M. ^87 . 22 Cr. L. 
348 (All). 

•——the failure to take down tbe deposition of witness by the 
M. in cases where be had before him tbe Pnlice report contaioioit 
a detailed account of tbe statements of tbe Police is not an error of 
law as s. 202 does not make any provision with regard to tbe manner 
of preliminary inquiry 3 Pat. L.B. 77 Cr., 89 I. C. 386; 1925 Pat. 584 : 
26Cr;L. J. 1346. 

the i 
him 
of tb 
33 C 

54 C. cuj Jol. • ' • 

Hearing* defence before lasue of process. 

— — the\M. cannot call upon the opposite party to show 
cause why process should not be issued against him and bear him 
through pleader. 56 C. L. J. 414r 27 O. W. N. 196. 
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S. 202. When dismissal of complaint (s legal and-when 
illegal. 

-the Magistrate can dismiss a complaint while aitting in hi* 

private room and without gWlog the complainaat or his pleader an 
opportunity of being beard. JU 0. W, If. Iu86. 

-be can dismiss a complaint without any Investigatlon.Jf 



J. 121 ) (Pat). 

— -where there was no previous local inrestlgation ordered 
under s, 202 not any esaoimation of the complainant under s 200 
Cr. P. G. the Magistrate bad no jurisdiction to dismiss the complaint 
30 0. 923. ^ . 

— when the -- -i-t-- — *- 

and examining a . • ' 

was no case, the “ ' 

——when tl ' 

not dismiss the complaint without giving the complainant an 
tuQity to support hia case. 16 C. W. N. 14.*. 

— — 'lu the absedee of any hading that the enmpbint was false 
or unsustaioable on the evidence likely to be available, the passing of 
an order of dismissal under this section constitutes an irregularity. 
38 M. 312.25 M. L. J 510; 14 Cr L. J. 633 ; 21 Ind. 0. 681, 2? C' 
126, 33 0. 1283. 13 B. 590. 

—^dismissal of a complaint without examining the coniplA*h>* 
ant in contravention of s. 203 and prosecution of the complainant 
under s. 311 I. P C. is illegal. 48 B. 360 . 26 Bom. L. K. 153 ; 81 1* 
0. 608 ; 25 Cr. L. J. 960. 

dismissal of the complaint without examiniog the complain- 
ant is illegal 13 B. 590, 4 M. H C. R. l62. 

—— -dismissal of complaint after examining only some of the 
prosecution witnesses and the complaiaant and taking statement of 
the accused is illegal. II A. L. J, 451 1 14 Cr. L. J. 412 : 20 
ind. C. 236. 

— in case of complaint of a serious crime such as murder the 
dismissal of the case without any judicial examination of the 
complainant or bis witnesses Is extremely illegal. 23 0. W. N. 392. 
Examination of complainant. 

when the deposition in the shape of a complaint is made 

orally or in writing and is sworn to, the requirements of s. 203 a* 
regards examination of the complainant are sufficiently complied 
with. 4 Bom. L. R. 609. 2 If. W. N. 356 ; 10 M. L. T. 5T3 : 12 Or. L. J* 
550 : 9 All. 666. 

dismissal of the complaint without examining the complain* 

ant, In contravention of s. 203 and prosecution of the complainant 
under 8. 2U 1. P. C. is Illegal. 48 B. 369; 26 Bom. L. R. 183 .' 81 
O. 608 : 25 Or. L. J. 960. 
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S. 202. Further inquiry when legal. 

order of further inquiry into a complaint dismissed under 
s. 203 without notice to the accused, though not absolutely illegal, 
IS BO unfair and preiudlcia) to the accused that it should not 
ordinarily be maintained. 44 P. \V. R. 1911 , 12 Cr. L. J. 615 : 12 
Ind. C. 991. 4 C W. N. 100, FoL 

but it has been held by the FuU Bench of the Madras High 

Court that an order under s. 436 Cr. P. C. for further inquiry into a 
complaint dismissed under 8.303 is not bad for want of notice to 
the accused as the dismissal of the complaint does not amount to a 
discharge of the accused 44 M 916:99 1. C. 33? ; 1927 Mad. 19 : 
2S Cr L J. 129 . 51 M. L. J. 605 F. B., 4? A. 722. 

where the complaint was not dismissed under s. 203 or 204, 

sub sec. 3 and none of the accused was discharged, the S. J. had no 
power under s 437 to direct further inquiry. 27 C 6S8, 12 C. 
W N 68. 

where the order of dismissal is set aside by theS. J. the 

only order he can make la teeuion is to direct the M. to make 
a further inquiry into the compUmt. 1928 All. 6S4 : 9 L. R. 88 Cr., 
10 A. I. Cr. tt. 99 

— >the Dt. &f. eanaot order further Inquiry in the absence of 
any allegation of improper conduct on the part of the trying officer. 
1 Pat. L. R. 23 1 72 I. C 950. 

— where a complaiot was dismissed under s. 203 by a Deputy 
Magistrate and the District &fagi$tr8te declined under s. 437 Cr. P. O. 
to order further inquiry, but sent back the petition to the Deputy 
Magistrate for further inquiry, the latter could revise the complaint. 
13 C. W.N. 193 : 36 C. 415 i 5 ft!. L. T.95 : 9 Cr. L. J 563. 

an order under s. 437 Cr. P. C. for further inquiry may be 

made without notice to the accused. 6 0. W. N. 638 : 29 C. 457, 
15 C. 608 P- 624,16 M. 41,35 A 78, contra, the accused should be 
given an opportunity of being heard when the complaint was dis- 
missed by the M. on bearing him. 27 C. W, D. 552, 

s. 436 does not lay down any rule that further inquiry 

should only be directed when it is found that the judgment Is per- 
verse or foolish. The rule is that the superior court should not 
lightly discard the estimate of evidence appraised by the trial court 
and should not set aside the dismissal of complaint simply because a 
different view of evidence might betaken. 104 I. C. 633 : 23 Cr. L. 
J. 857 : 1929 Pat .12, 4 Pat L. J. 456. 5 P. L. J. 47 Fef. 

.—when the S. J. makes order for further inquiry, trying 
Magistrate cannot dismiss the complaint under s. 203, IIC. W, fi. 
316 contra. Second order of dimissal under this section by the 
same Magistrate is perfectly legal. 25 C. W. N. 312. 

IPAen complainant is absent, 

■ when the complainant was not present on any of the 
dates on which the matter was taken up and the M. dismissed 
the complaint under s. 203 Cr. P. C. the order of dismsssal was 
justlSed and the complainant could not sbsequeatly apply for further 
inquiry. 43 0. L. J. 90; 1928 CaL 569 ; 29 Cr L. J. 798 ; 111 LC.126. 
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S. 202, Re-hearlng when legal. 

— — it is competent to a Magistrate, who has once dismissed a 
complaint under a 203 to te-bear the complaint although his 
of dismissal has not been sot aside by a higher court. 29 M. 126: 
16 M. L J 79. 1 M. L T, 31 F. B 

——when a complaint la dismissed under s. 203 not only has 
the accused no right under the law to appear either before the 
trial court or before the revision court but the accused cannot 
be allowed to appear at that stage, 49 C. L. J. 422: 1929 Cab 508: 
30 Cr. L. J. 1030; 119 I C. 376. 


When fresh complaint is maintainable. 

——afresh complaint Is maintainable on the same ^cts. 29 A. 
7. 29 M. 126. F. B.. 36 A. 53. 21 A. L. J. 2l5s 71 J. C. 6S6: 1923 Alb 
332, 92 I. C. 895; 1926 All. 298 : 27 Cr. L. J. 383. 

—the Magistrate can reinstate the case either on fresh com* 
iplaiot, 37 A. 628, or on police report. 15 C. L. J. 1. but see beJoio. 

—a fresh complaint Is not tenable on the same facts 
the order of dismissal is set aside. 24 O. 286: 1 C. VV, Jf. 185, 
38 M 255. 23 C. 988: 1 C. W. N. 57. 2 C. W. N. 290. 3 C. W. N. 750. 
22 A, 100. but in warrant case a Magistrate can receive a compIa>Qj| 
upon fresh evidence. 5 0. W. N. 169. 5 C. W. N. 457: 28 0. 652 
F. 8.. 1 0. W. N. 49. V C. W, N. 527, 28 C. 211. 22 B. 711, 6 0 W. 5. 
633: 19 0.726, 8 0. W. K. 456, 29 M. 126 F. 8., 29 A. 7: 3 A. L. 
J 502: A. W. N. 1906. 28 M. 310. 

—fresh complaint may be instituted on the same facts before 
another M. provided the complainant informs the trying M. that 
be had already filed a similar complaint. 27 Bom L.B. 352: 1925 
Bom. 258; 87 1. C. 527; 26 Cr. L.J. 991, 22 A. 106, 36 A. 129, 2_P- 
L. J, 3l, 1 P, L. T. 293, contra. A Magistrate of co-ordinate authority 
cannot entertain a fresh complaint on the same facta or re-open 
the old complaint as If It was an appeal or a matter of revision- 
22 A. 106. 

— -a complaint once dismissed cannot be reviewed by the 
aucceasor-in-ofl5ce of the Magistrate. 2 C. W. N. 290. 

——when the previous complaint has been dismissed and the 
order of dismissal has been upheld by the 6. J. no fresh complaint 
can be entertained, only remedy being to appeal to the H. 0. for 
revision. 11 P. W. B, 1910 Cr„ 5 lod. U. 911 (68 P. L. B. 1912. 5 A. 
36, 387, 28 0. 397) Sis. 

. —fresh complaint may be maintained on new facts which with 
due diligence could not have been brought forward on the prior 
<oecasion. 2 Bur.-L. J. 228, 


When the order of dismissal amounts to acquittal. 

—when a complaint against a Municipal Chairman Is 
dismissed under s. 203 Cr. P. C. on the ground that the previous 
sanction of the Local Govt, was not obtained, the order of 
dismissal did not amount to an acquittal. 1928 Mad. 1156: 1928 
M. W. W. 801.- • ■ 
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S. 202. Preseeutlon under as. 182 and 2lt |. p. c. 

■ ■ under I. 211 1.P. C. 

• . thia section or other* 

7S8. 4 0. W. N. 305. 

• • , ■ V • . , ■ ; 6 C. W. N. 205, and In 

case oT prosecution for false information to the police the com* 
plainant must have an opportunity to prove bis case. 33 0 1 • 
IOC W N. 158: 2 C. L J. 228: 15 A. 336. 22 B. 596. 7 H. 292, 14 c' 
707 F. B. 37 C. 250- 14 C. W. N. 330s 10 C.L.J 564, 5 Bur. L T 
129: 13 Cr. L J 578: 15 Ind. C. 994 


dismissal of a complaint without examining the eomplainant 

in contravention of sec. 203 and* prosecution of the complainant 
under B 182 or s. 2111. P C. is illegal 43 B. 360: 26 Bom. L. B. 
183: 81 I. C. 608: 25 Cr. L J 960, 27 1. O. 921, 1912 P. R 2. 


Suit for malicious prosecution. 

suit for malicious prosecution will not lie against the com- 
plainant when the complaint is dismissed under this section, 25 Id. L. 
J. 1, 8 Pat. 285 : 10 Pat. L. T. 415 ; 1929 Pat. 271 ; 118 I. C. 133. 


Notice. 

when a complaint was dismissed and the District Magis- 
trate set aside the order of dismissal and ordered a retrial, no notice- 
to the accused was necessary. ISCr.D J.46. 9 Ind. C. 2?7,A. W, R. 
1907. 298. 4 A. L J. 790, 6 Cr. L. 3. 396. 29 C. 45? : 6 0. W. N. 638, 5 
A. L. J. 74 : A, W N. 1908.45. 9 A. 52. 

-x-a notice to a person againat whom a complaint is made is 
4)uite unnecessary where it le sought to set aside the summary- 
order in a proceeding to which be was no party. 10 A. L. J. 531 : 35 
A, 78 : 14 Cr. L J. 2. 

order of further inquiry into a complaint dismissed under s* 

203 without notice to the accused, though not absolutely illegal 
is so unfair and prejudicial to the accused that it should not 
Ordinarily be maintained. 44 P. W. R. 1911: 12 Cr. L. J. 615 r 12 
I. C. 991, 4 C. W. N, lOO Jol. 

Death of complainant, effect of. 

—as there is no abatement of a criminal case on the death 
of the complainant, a fresh complaint on the same fact is not 
necessary but the old complaint must be treated as pending and 
proceeded with to its dIsposaL 16 Cr. h. J. 713 (Mad.) 

Legality of final order before inquiry is complete. 

the Magistrate having elected to hold an inquiry cannot 
dismiss complaint after making inquiries from accused's pleader and 
looking into papers filed by defence before the police, but shall give 
the compl.sinant opportunity to adduce evidence. 16C. W. N. 143: 
13 Ind. C. 781, 6 Bom L. R. 91. 

where the M. distrusting the complaint directed Investiga- 
tion by the Presirfent of the Doton Board under s. 202 Cr. P. C. and 
Dstead of waiting for the report issued summons against the 
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S- 202. Legality ef final order before inquiry Is complete 

—contd. 

petitioner under a. 323 I. P. C. as he thought that the case could no 
longer be kept pending, held that the action of the M. was irregular 
and should be set aside. 41 C h. J. 170 : 1935 Cal 989. 

-dismissal of complaint without complying with as. 200 or 

2«3 is Illegal. 30 C. 923 : 7 0. W. N. 523. 29 0. 410. 

dismissal of complaint after considering the result of police 

investigation is authorised by sec. 203, 6 Bom. L. R. 622; the 
Magistrate should not dismiss it on police report only when facts, if 
proved to be true, would make out a case. 24 C. W. N, 96 (note). 

order of dismissal of complaint based on the report of the 

master of the accused relating to matter personally observed by 
the Magistrate under this sec. is illcgai. 10 C. W. N. 33 (note), 
leCr.L. J 30. 


Illegal order. 

-the order that “both parties are warned" is not legal* 23 0. 

W. N. 58 (note). 


Appeal and Revision. 

— appellate court should not lightly set aside on order of 
dismissal unless it is clear that there has been miscarriage of 
justice. 86 I. C. 802; 1925 Pat. 447 s 3 Pat. I* R 33 ; 26 Cr. L. J. 

—In a case in which a perfunctory inquiry is made by the 
Police and the report is also considered m a perfunctory manoerby 
the M. the High Court will iaterfere io revisioo, otherwise not Iv 
Cr .L. J. 263 j 4 P. L. W. 114. 

-—where the M. failed to keep the proceedings under s. 202 
distinct from proceedings under a. 174 and dismissed the complaint 
' 'to iaterfere when the complainant 
thereafter, held although there was 
the Sf, still the delay coupled with 
endered it undesirable to reopen the 
L. J.26 : 1927 Lah.30. 


S. 203. (Dismissal of complaint) 
Application of the section. 


8.203 does not apply to application under s, 107 Cr. P. 0.. 

25 Cr. L. J. 89 : 76 I. C 25 ; 1924 Pat. 630. 


the dismissal of a complaint by a Village Magistrate for 

default of appearance does not amount to a dismissal of a complaint 

under this sec. which does not apply to the proceeding before him* 
1927 Mad. 695 : 28 Cr. L. J. 507 : 101 I. O. 891 : 53 M. L. J. 102. 


Change effected by the amendment. 

——the change in language ia e 203 is merely verbal and is not 
a change in substance and a court can stiil dismiss a complaint 
without directing an investigation under s. 202, 86 1 C. 985 s 26 Cr. 
1*. J. 921 ; 6 Pat L. T. 727: 1925 Pat. 704. 
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S. 203. Duty of Magistrate under this section. 

the Magistrate recetTing complaint and examining the 

complainant must himself deal with it under B. 203 or 204 IOC. W, 
N. 1086. 

he cannot dismiss the complaint unless he has followed the 

procedure under ss 203 and 202. 9 0 W. N. 199.30 0.199,30 0. 
923 : 7 0. W. N. 525. 11 C W. N. 318. 

the Magistrate need not at once consider the complaint, 

the complamt-petition and the examination on oath. 19 Gr L. 5 . 
228 (Pat.) 

the motive of the complainant should not be looked to. 13 

B. 590. 19 0. W. N. 1013. 

Ground of dismissal of complaint, proper and Improper. 

a complaint which discloses a crime should not be dismissed 

simply on the ground that a^civil remedy is obtainable, 10 W. 
R. 40, or on the ground that a more responsible person should have 
complained, 18 W. R. SS or on the ground that its entertainment 
would encourage hundreds of such complaints and would stir up 
old religious feelings of animosity between different communities, 
Ratanlat S62, or on the ground that the complainant bad no personal 
knowledge of the alleged facts. Batanlal 669, or on the ground 
that the evidence discloses an offence other than or in addition 
to that complained of. 8 W. R. 32, or on the ground that the com- 
plainant IS a man of low caste and the alleged offence being theft of 
a goat is merely a barm under s. 9S I. P. C. 2 W. R. 35, or on the 
ground that the comptainant is actuated by a malicious feeling and 
that if the act of the accused which was committed six years back 
would be held criminal, a targe part of the population would be 
convicted. Batanlal 519, or on the ground that the accused has been 
exonerated In a previous departmental enquiry. 188? F. R 33. 

— — the fact that besides the complainant some other persons 
could complain is no ground for dismissal. 97 I. C. 363 * 27 Cr. L. 
J. 1101 1927 All 69. 

Magistrate must record bis reasons for dismissal of the 

complaint. 40 0. 41, 90 I. C. 158 : 2$ Cr. L. J. 1502, 7 Pat. L. T. 481 ; 
1926 Pat. 57, 7^1. C. 855 :^24 Cr. L. J. 823. 2 Pat. L. T. 142. 21 M. L. 


' motive of the complainant cannot be the ground of dismissal. 
13 B. 590. 


of the 

complai ■ ■ 

sing a cuiiipiaiiii. Hi. uia 


/ 
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S. 203. Ground of diamissa} of complainti proper and Im* 

proper — contd, 

the (?roundg for dismissing a ootnplaint should be based 00 

inference o! facts arising from OT disclosed ty U) the complaint. 
the examination of the complainant and (3) tbe InTestigation, if any ; 
anything outside It is extrajudicial and must be discarded. 9 Bom. 
L. R 742. 

Who can dismiss a complaint. 

the Magistrate who took the cognizance of tbe case or the 

Magistrate to whom it was transferred for local investigation can 
dismiss the complaint. 6C.W.N.843. 3 C. W, N. 490. the District 
Magistrate cannot pass such order without wlthdrajvlng the case 
to his file. 6 C. W. N. 843, 3 C. W. N. 430, 12 W. B. 53, 

What amounts to dismissal. 

when the Magistrate refuses to issue process agsinsl aerce 

of the persons complained against it amounts to dismissal ssalnst 

those persons. 29 0. 457 : 6 C. W. N. 638. 20 Cr. l>- J. 835. 

—where a M, having jurisdiction to try a cate hears evidcBC® 
OQ both sides and then discharges tbe accused, it is tantamount to an 
acquittal. 75 I. C. 727 : 25 Cr. h. J 39. 

—where the M. called for a Police report and on consMera^on 
of that report ordered "enier mistake of low” and refused to 
Issue processes, the order must be regarded as an order dismissing 
the complaint. 17 C. W. K. 451. 

—an order directing withdrawal of process issued against the 
.ccused does not amount to an order of dismissal of complsiot* 
l2 0. W. N. 68. 

When dismissal arnounts to acquittal. 

^ where the M. dismissed a complaint under this sec. against 

t of previous sanotion of the Local 
' not amount to an acquittal 19*® 
52 M. 895 : 113 I. C. 625 : 30 Cr. U 


Fresh complaint in respect of the same offence. 

when a complaint has been dismissed by a Magistrate it 
a well recognized and salutary rule of law that a M. of co-ordinate 
jurisdiction should not entertain a fresh complaint in respect 
of the same offence when It is based on facts which were previously 
known to the complainant and on evidence which was available when 
the first complaint was made. 1929 Sind 61 : 29 Cr. L. J. 1097 : H* 
I. C. 681, 30 Cr. L. J. 444 i 115 1. C. 309. 

Appeal and revision. 

where a 11. dismisses a complaint under s. 203 Cr. P« 

tbe only order that tbe dessiona Judge can make in revision is to 
direct further inquiry and he cannot direct the M. to summon the 
accused 1928 AH. 084 : 116 1. 0. 494 ; 30 Cr. L. J, 631. 
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S. 203. Appeal and revision— coaftf. 


—where s complaiot uoder s. 395 I. P. C. was dismissed bf 
the M, after coosIderiDg the police report and the evidence of the 
complainant and his witnesses, an appellate court should not lightly 
set aside an order of dismissal but should do so only when it is 
clear that there has been miscarriage of justice, 3 Pat. L R. 33: 
1925 P. 447 

—the Higb Court has power under s. 439 read with s. 423 
Cr. P. C. to revise an order of discharge passed by all subordinate 

. • r- ■ ' Magistrate and to direct further 

■ . : ■ . grounds for doing so irrespective 

C. 994.(15 C. 608. 26 C. 746. 28 C. 
I . I ' ^ 521 Be/. (27 C. 126. 6 C. L. J, 705, 33 
k.!. utacusstiu unu uiss jrom. 

; . * • ■ ■ " ‘■■^Charter 

■ . . ■ ■ . • , ■ 1 of an 

■■ . • • • . —either 

■ > , r iatbe 


705 Bef 

Power to revive earlier proceedlnp. 

where a Magistrate dUroutee a complaint, it it open to him 
at a later stage to issue summons and revive the proceeding 
Dotwitbstandlog the fact that the Session Judge has, in the mean- 
while, In revision directed or refused to direct further Inquiry. 1929 
Fat. 469 : 1929 Cr. C. 353 : 8 Fat 537 : 10 Pat. L T 725. 

S. 204. (Issue of process). 

—wide discretion Is given to the M. with respect to the grant 
or refusal of process, but this discretion is not unfettered If a 
pnma facie case is made he ought to issue process and he is not 
entitled to issue process merely because be thinks that it is un- 
likely that the proceedings witl result in a conviction. When the 
facts alleged disclose an offence the M. cannot refuse to issue 
process simply because some other persons have been tried and 
acquitted upon the same charge and upon the same facts, though 
in issuing the process the M. should consider that fact. 53 C. 606 : 
30 C. W’. N. 546 : 95 I. C. 388 : 44 C. L. J. 114 : 1926 Cal. 795 : 27 Cr. 
L. J. 788. 

the court must be satisfied before issuing a process that 
there is a case made out for issuioc a rrocesa, 10 C. W. N. 1090, 
18 Cr. L. J. 626 (c), 

the M. may first Issue process against one and then change 

bis mind and issue processes against all the accused. 1928 Lah. 
541 : 29 Cr. L J 293 ; 107 I C, 778. 

where on the complaint of a person who bad no personal 

knowledge, j'udleial inquiry was direct^ and proceedings were 
ta'ken on Vbe report thereof, held that there was no proper 
plaint on which steps could be taken. 11 C. W'. N. 170, 10 C. W. 
775, 1090 Be/. 
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S, 204. (Issue of process) — contd. 

-the Magistrate should exercise reasonable discretion as 
to Trhether a warrant or a suntmons should be issued, and the 
accused should not be subjected to the indlgnitj' of an arrest, unless 
there is real need for it. U. B. R. 1891-1893 Vol f. 31. 

refusal to issue any process amouota todlscbarge. 32 C.783: 

10 C, W. N. 1086, 4 C. W. N. 242. 

— process is unnecessary when the accused voluntarily 
appears to answer the charge against him. Ratanlal S. 

- — if no process is issued and the accused appeara, the Magis* 
trate should proceed but if no evidence is given the accused must 
be discharged 26 6. 552. 

- — if there is reason from the examination of the complainant 
to issue process against ali the accused, process must be issued 
against all the accused ; it will be wrong to issue procciss against 
some. 4 0. W. H S60 

——the provision of sec. 208(3) Or P, C. must be read subject 
to the provisions of s. 204 (3). 110 J. C. 216: 29 Cr. L. J. 664 : 1928 
Oudb 226. 

—when a M. had passed an Order under this see. and subse' 
quently to that on the filing of a cross case rescinded the order and 
sent both the cases to a subordinate M. for local inquiry heid that 
the M. bad the powet to tcconaider the order of this fcindoQsuffi' 
dent grounds 39 C. L. J. 329 : 77 1. C. 818 : 1923 Cal 662 : 27 0. W*. 
N. 651. 

—when two counter-compUints are made, the action of the 
Magistrate will not be Illegal iihe issues process In one case anfi 
postpones the issue of process in the counter-case until after the 
disposal of the other case. 3 Pat. L. T. 764. 

when the police report is true and the M. directs the case 

to be entered as such he cannot refuse to issue the process simplf 
because there is no chance of conviction. 29 C. 4l0. 

when a Joint Magistrate who look the cognizance of a com- 

plaint, made over the case to a subordinate magistrate for disposal, 
the latter alone has the jurisdiction to deal with the application 
until the case is withdraws from his file, 32 0. 783 ; 10 0. W. K. 
1086. 

neglect to maintain a wife is not an offence *, therefore 

-I • should not be 

4 . icant’s failure 

16 M.234. 

8. 341 la applicable to cases even before the issue of process 

under s. 204 and the M. is entitled under s. 344, if there be a 
reasonable course for doing so, to postpone any inquiry or trial and 
to postpone the issue of process under s. 204 even tf the case be a 
warrant one. 6 Pat L. J. 477 ; 3 Pat. L. R. 134 : 88 I. C. 603. 

S. 205. (Magistrate may dispense with personal atten- 
dance of accused). 

’ ‘ Y otm ^0. 1 In Scb. V. of the Cr. P. O contemplates the 
nppcsrance of an accused not necessarily in person but by pleader. 
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S. 205. (Magistrate may dispense with personal atten- 
dance of accused— fonid. 

A M. cao at the time of issaiag the summons direct that the per- 
sonal attendance of the accused should be dispensed with ; he can 
do this also after the issue of snmcnoas. 50 B. 350 : 93 1. C. 332 : 
1926 Bom 318 28 Bom. L R. 102. 

the omission by the Court to note upon the record that 

permission to appear by pleader has been given is a mere irregular- 
sly. 50 B. 250 : 93 I. C. 232 : 1926 Bom. 218. 

this sec applies only to cases in which the H. has Issued 

summons in the Srsl instance It does not apply to a case where 
the accused has been arrested without or after the issue of a 
warrant. 4 Pat. L. T. 618 : 2 Pat. 793 s 75 L C. 72 24 Cr. L. J. 872. 

the section is applicable to both summons and warrant 

cases. 21 C. 588. 1908 P. W. R 20. 

but when warrant it issued at the first instance personal 

Appearance cannot be dispensed with 18 Cr. L. J. 975, 2 Pat 793: 
4 Pat L. T. 648 . 75 I. C. 72 . 24 Cr. L J 872 1917 P. ft. 36 

——this sec. applies to all cases where a summons is issued 
tn the first instance irrespective of the fact whether be appears in 
answer to the summons or has to be brought in by a warrant of 
arrest issued subsequently. 1930 N. 61 : 26 IT. L ft 50 : 1930 Cr. 
C. 149 

when the accused was III, order for personal appearance was 

bad. 6 C. W K. 59 (note). 

a M. baa no jurisdiction to bear the above case in the 
absence of the accused even with the consent of the Muhbtar 
appointed by the M, for the accused suo fflofu. The defect cannot be 
cured by s. 537 Cr. F C.. 4 Pat. L. T. 648 2 Pat. 793 ; 75 I. 0. 
72 : 24 Cr. L. J. 872 

appearance by pleader in a summons ciise does not render 

the accused liable to prosecution under s. 174 1. P. C . 37 C. 985 : 5 C. 
W. N. 131, 18 C. W. ft 31 (note) and the Alagistrate cannot proceed 
*xparte and decide the case, 24W. R. 25. If in such case personal 
attendance Is required the M. should direct such appearance on a 
fixed date and in default may Issue a warrant 27 C. 985. 

—8.205 allows the accused to appear by pleader and such 

I • — -L- — ' which devolve upon 

* s answering the exami- 

or refusing to plead to 
Cr. L. J. 272 ; 19 Ind. C. 
18. The court can act 
upon the plea of guilty given by the accused’s agent or pleader. 50 
B. 250 : 93 I. C. 232 : 1926 Bom. 218 ; *3 Bom. L. ft. 702. 

pardanashtn ladies should be allowed to appear by pleaders, 

17 C. W. N. 1248 : 23 Ind. C. 489 : 15 Cr. L. J. 28. 6 A. 59. 21 C. 188, 
21 C. W. ft. 163 (note), 1908 P. W. R. 20. 1909 P. W, R. 5. but a 
pardanashtn lady cannot, as of right, claim exemption from personal- 
attendance In court. 5 A 9t. 
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5. 205. (Msgistrnte may dispense with personal atten- 
dance of accused) — conld. 

where a woman is admitted to be a pardanashtn lady the 

pririlege should not be denied to faer on the ground that other ladies 
belonging to the same class that observed parda bad appeared in 
court out of their own free will. 99 L C. 126 : 28 Cr. L. J- 94- 
1937 AH. 149. 

3 recognizance-bond may be taken from the accused whose 

personal appearance is dispensed with. 5 Bom. H. C. B. Cr. 64. 

concession extended to the accused to appear by pleader 

should not be revoked without sufficient ground, specially in trivial 
cases. 38 C. L. J 9 : 73 I. C, 150 : 24 Cr, L. J. 902. 

appearance by mother-in-law was held to be Improper. 

Batanlal 2U5 ; but in a trivial casethe H. C. did not interfere, although 
the accused was represented by his father-in-law. Batanlal 
206. 

S. 206, (Power to commit for trial). 

when the question of discharge or commitment is one of 

probability the accused should be committed. 26 564. 9 0. W. 

B. 829 

-—where the evidence for the prosecution tends to sbow 
that an offence of murder has been committed the M. should better 
commit the accused than to weigh the evidence. 1929 Lab. 
403 J SO Cr. L. J. 234 : 114 I. C. 55 : 30 Punj. L. B. 36. 


cooneotioo with another case Is no ground for commitment. 
15 Bom. L. R. 998 i 2 Bom. Or. C. 165: 14 Cr. L. J. 657 j 21 
Ind. C. 897. 

——misjoinder does not affect eomaitment ; the S. J. may frame 
separate charges at trial. 26 A1 593 

commitment may be made in cases not exclusively triable 

by the Court of Session if the M. cannot adequately punish. 24 0- 
429 : 4 Bom. L. R. 85. but in such cases the conimitting Magistrate 
must state the grounds in the order, in order to enable the H- 
C. to judge ID revision whether proper discretion has been exercised. 
11 Bora. L. R. 18. 8 S. L. R 23 

if the case is triable by the M. and he can inflict adequate 

punishment, he cannot commit it to the eessions 15 Bom. L B. 
998, 3 A L. J. 14. 8 8. L. R. 23. 21 A. L. J. 420. 

where the M. has authority to commit but has no terri- 
torial jurisdiction in the place where the offence is cominited. the 
irregularity can be cured by s 531 Cr. P. C. if no failure of justice 
has occasioned. 26 JJ. 640, 17 M. 402 Contra. 3 A. 251, ll C. L. R. 
55 : Ratanlal 923. 

S. 207. (Procedure in Inquiries preliminary to eommit- 
ment), 

—the Magistrate has discretion to commit when he is of 
opinion that the accused cannot be adequatelv ounished hv him. 
11 A. L. J. 439 ; 19 Ind. C. 960 : 14 Cr. L. J. 304, and the case ought to 
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S. 207. (Procedure in inquiries preliminary to commit* 
ment) — confd. 

be tried by the Court of Sessioas. The M. must give reasons for bis 
opinion because the order of commitment is a judicial order. 
1928 Pat. 551 ; 29 Cr. L. J. 612 : 109 I.C. 804 

"ought to be tried" refers to cases which the M. is not com* 

petent to try or cases which in his opinion cannot be adequately 
punished by him. 4 Bom. L. R. 85. 5 8ur. L. T. 259 : 6 L B R. 129. 
13 Cr. L J. 877: 17 Ind C. 813. Bat Uo. Cf. C. 577, 16 B 580,1886 
A. W. N. 256. 20 Cr L J. 97 (Nag). 24 C. 429, 8 S. L. R. 23. H S. 
L. R. 79. 

a M. should not commit a case ooly on the ground that the 

accused bad been committed in another case. 20 Cr. L. J. 97 
(Nag). 

but incompetency of the M. to try the case or inability 

to pass adequate aentence is not the only ground for committal. 
He may commit for any other sufficient grounds. 1917 P. B. 13, 
42 M. 83. 26 Cr. L. J 1389: 1925 Bang. 207 69 L C. 525. The discre- 
tion vested on the &Iagiatrate by this section cannot be limited by 
the provision of Ss. 254 of the Code. 26 Cr. L J 1389 : 1925 
Rang. 207 : 89 I. C. 525. 

S. 206. (Taking of evidence produeed). 

*^8ub-8ec. ( 1 ) enjoins that the complainant (if any) shall be 
heard bis examination is aot necessary. 1929 Cal. 229 ; 1181,0. 
572; 30 Cr. L J 942. 

—the Magistrate cannot commit without examining all the 
evidence adduced by the accused. 20 A. 261; A. W. N. 1898. 52, 
21 A L. J. 911. 26 A. 177 j A. W. N. 1903. 215 /of. 36 C. 48 : 12 C. W. 
N. 1014, 8 Cr. L J. 221 Du . 36 M. 321 : 23 M. L. J. 368 : 13 2d. L. J. 
116 : 1912 M W. N. 1243 Bef. 

the accused as well as the complainant has the right to 

cail upon the M. to compei the attendance of witnesses who have 
been summoned but failed to atteod. 1 C. W. N. 548 : 1906 A. 
W. N. 306. 

but Hindu ladies of respectability and secluded habits 

should not be compelled to attend. 3 W. R 392. 

—the committing M. must make a full and careful inquiry 
and record the whole evidence in the case even when the accnsed 
baa made a confession, as confessions are in many cates retracted in 
the trial. Ratanlal842. 1 A. L. B. R. 348,11 A. L J. 144. 

1 .— ,-. .. J. . , • , , iioation of all the 

. ■ t29. 6 Rang. 531: 

and transferred 

to the Session Court can be used not lonly for purposes of corrobo- 
ration or contradiction hut for all purposes. 6 Lah. 199 1 26 
Punj. L. R. 361 ; 25 Cr. L J. 1245. 

all the persons alleged or known to have knowledge of the 
facts must be examined by the prosecution. IOC. 1070, 8 C. 121, 
16 A. 84. 1 Pat. L. T. 161, If there is no apprehension that they will 
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S. 205. (Magistrate may ctlspense with personal atten* 
dance of accu3ed)-wront<2. 

-—where a woman is admitted to he o pardanashin lady th® 
pririlege should not be denied to her on the ground that other ladies 
belonging to the same class that observed parda bad appeared in 
court out of their own free will. 99 I, C. 126 : 28 Cr. L. J- 9^* 
1927 All. U9. 

. ■ • ■ • '‘le accused whose 

■■ C. B. Cr.64. 

■ ippear by pleader 

. ipecially in trivial 

—appearance by motbef*ln-law was held to be improper. 
Ratanlal 205 ; but in a trivial casetbe H. C. did not interfere, although 
the accused was represented by his father-imlaw. Hatanlai 
206. 


S. 206. (Power to commit for trial). 

—when the question of discharge or commitment is one of 
probability the accused should be committed. 26 A. 56f, 9 0. W. 
N. 829 

—where the evidence for the prosecution tends to sbow 
that an offence of murder hss been committed the M. should better 
commit the accused than to weigh tbe evidence. 1929 Lab. 
403 : 30 Cr. L. J. 234 : 114 X. C. 53 : 30 Punj. L. R. 36. 

—— connection with soother case is no ground for commitmeotf 
15 Bom. L. R. 998 i 3 Bom Cr. C. 165: 14 Cr. L. J. 657: 21 
Ind. C, 89T. 

— »misjoinder does not affect commitment ; the S. J. may frame 
separate charges at trial. 26 m 592. 

—commitment may be made In cases not exclusively triable 
by tbe Court of Session if the M. cannot adequately punish 21 0. 
429 : 4 Bom. L. R. 85, but in such cases tbe committing Magistrate 
must state tbe grounds in tbe order, in order to enable the H. 
C. to judge in revision whether proper discretion has been exercised. 
11 Bom. L. R. 18. 8 S. L. R. 23. 

—if the case is triable by tbe M. and he can inflict adeouate 
punishment, he cannot commit it to the sessions 15 Bom. L B 
998, 3 A L. J. 14, 8 8 L. R. 23, 21 A, L. J. 420, 

where the M. has ’authority to commit but has no terri- 
torial jurisdiction In the place where the offence is commited, the 
irregularity can be cured by e 53l Cr. P. 0. if no failure of justice 
has occasioned 26 M. 640, 17 M. 402 Cowfra. 3 A. 251, 110. L.B. 
55: Ratanlal 922. 


S. 207. (Procedure In inquiries preliminary fo commit- 
ment). 


—the hlagistrate has discretion to commit when he is of 
opinion that the accused esunot be adequately punished by him, 
11 A. L. J. 439 1 19 Ind. C 960 : 14 Or. I,. J. 304, and the case ought to 
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S. 207. (Pi-ocedure In Inquiries preiimlnsr, 
ment) — contd. ’ 


be tried by the Court of Seaelon*. TbD M must »iv. 

opioioa because the order of comoiitment It . for fit, 

1928 Pat. 551 : 29 Cr. L J. 612 : 109 1. C 804 ord.r 


“ouBbt lobetrled" refers to c.iscs which the M 

petent to try or cases which In his opinion tanno* v’ * ®‘’o' 

1.0 hi... A Ttnm. 1. P a<; .<« «... t 1% adeauAini. 


punished by him. 4 Bom. L. fi. 85,5 Bur. L T '*39 

13 Cr. L J. 877 s 17 lad. C. 813. Rat U« Cr. C 577 if. ‘L“- 

A. W. N. 256.20 Cr. L. J. 97 (Nag), 24 C. 429 S s i 

L. R.79, ®-^«-23. iiB. 


a M. ahould not commit a case only on the ground tt 

accused bad been committed 10 another case. ‘>11 n, * 

(Nagl. '• « 

but Incompetency of Iho M. to try the case in h 1 ♦ 

to pass adequate sentence Is not the only ground for com'^itt i 
He may commit for any other aufiicient grounds. 1917 pd%.- 
42M.8d.26Cf. L.J 13s9:1925 Rang. 207:69 1 C 525 The'jf 
tIoQ Tested ou the &lagistrate by this section caoaot be iim.teiL’' 
the prorJsiea 0 / Ss. 254 0 / the Cede 25 Cr L J iJsg. 10 ,? 
Rang. 207 : 89 I. C. 525 ■ 


S. 208. (Taking of evidence produced! 

— 8ub.iec. (1) enjoins that the cempIainaDt (if any) shall be 
beard, bis eisaioatho hoot eeeeaaary, 1929 CaJ. 229 . J. o 
572; 30Cr.L J 942. 

-the Magistrate cannot commit without examining all tbe 
evidence adduced by tbe accused. 20 A. 25(: A. W, If 1896,52 
21 A L. J. 911. 26 A. 177 : A. W. N. 1903. 215 /ol. 36 0. 48 : 12 C. W. 
N. 1014. 8 Cr. L J. 221 Hff.. 36 M. 321 ; 23 Jtf. U J. 368 ; 13 5f. L. J. 
116 ; 1912 M. W. N. 1243 Re/. 

——tbe accused as well as tbe complainant has the right to 
call upon the M. to compel the attendaace of witnesses who have 
been summoned but failed to attend. 1 C. W, K. 548 : 1906 A. 
W. U. 506. 

— but Hindu ladies of respectability and secluded habits 
should not be compelled to attend. 3 W. R 392. 

—tbe committing M. must make a full and careful inquiry 
and record tbe whole evidence in the case even when the aecnsed 

•• "--ates retracted la 

■ J. 141. 

' • . • ■ iloation of all the 

. . 129. 6 Bang. 531: 


. and transferred 
rposes of eorrobo- 
I 6 Lab. 199: 26 


knowledge of the 
. 1070, $ C. 121. 
30 that they will 
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5. 208. (Taking of evidence produced)— confc^. 
not speak the truth. 8 C. J21, 16 C. 215. 11 A. 521. 15 A. 6. 16 A. 81. 
If all the witnesses are not called for bf the prosecutioo without 
sufficient reason the court may properly draw an adverse 
Inference, 8 C. 121, but no such inference can be drawn against 
the accused for non~production of his witness. 8 C. 21. 21 C. 
W. N 1152. 

in committal proceedings the prosecution need not get 

recorded every jot of evidence. 1930 Sind. 99 1 31 Cr. I». J. 11" = 
120 I, C 520 . 1930 Cr. C. 2S2. 

after the issue of summons the Jf, may decline to send 

for and examine the witnesses on representation of the complainant 
that they are cited for causing vexation 1928 Had. 652 : 29 Cr. 
L. J. 725 1101. C 581. 

—a Magistrate cannot curtail the cross.examlnatlon, 10 A. 
L. J. 144 l3 Cr L. J 443, he may himself cross-examine the 
prosecution witnesses. 17 Bom. L. B. 910. 

—application by the accused for summoning witnesses a^ 
filiDg documents on the date of passing order may be rejected. 19 U 
W. N 335 1 42 C 608. 16 Cr. L. J. 415 : 28 Ind 0. 799. 20 A. 261 Apr. 
26 A 177 S'xpl., 36 C. 4H : 12 C. W. N. 1014, 36 if. 321 : 23 M. L. J. 
368 13 Cr L J. 778 Jie/. 

—where the accused did not cross-examine the prosecution 
witnesses immediately after the exaroination-in<chlef, but applied 
to the if. after the close of the prosecution, to oross>oxamio^ 
them and to examioe defence witnesses, held that the if. was juatt* 
fled under s 347 in committing the case without the cross examine' 
tion of tbe prosecution witnesses and the examination of the witness 
for the defence. 36 0. 48. (ftatanlal 975. 20 All. 264,26 A. 17?) 

21 C. 642 Dist. See also 33 C. W. N 535 ’ 1929 Cal. 593 s 1929 Cr. 0 
222:119 1.0.808. - . •• 



885 and before the drawing up of charge the accused has the 
right to cross-examine. 5 C W. N. 110, 10 A. L. J. 144. 21 C. 642. 
this right cannot be overlooked. 51 O. 442. 

where the case was at first begun as a warrant case and the 

accused reserved cross-examination but after bearing the prose- 
cution evidence tbe M. came to the conclusion that the case was 
'* - • ‘it to have tbe witnesses re- 

' ■ . was prejudiced by the sudden 

, . ■ ' ■. • Evidence Act a witness will 

be examlDed-iQ.obief, cross-examined and reexamiaed. There is no 




CBIUINAL FROCEDURG CODE. 


335 


S. 208. (Taking of evidence produced) — eontd, 
express proTisloD for postponing the cross^ezaminatioa of witnesses 
tilt all the prosecution witnesses are examioed'in-cbicf. Special 
provisions with respect to trials in warrant-cases have been made 
entitling the accused to postpone the cross-examination till cer- 
tain stage. But no such provision has been made with respect to 
enquiries in cases under Chap. XVIII of tbo Code. The M. has, 
however, the discretion to allow the accused to postpone the cross- 
examination of witnesses m suitable circumstance. But he cannot 
throw any obstacle m the exercise of the llbertv an accused to 
cross-examine the witnesses for the prosecution where the accused 
postponed cross-examination of witnesses in order to have the 
copies of their statements before the police which the M. thought 
they were entitled to, the M. could not refuse the accused to 
cross-examine the witnesses after such copies were furnished 6 Fat. 
329 : 8 Pat. L T. 780 ; 103 I. C 597 : 28 Cr. L J. 709 1927 Pat. 243. 

the committing M. must not encroach upon the functions 

of the jury 14 M. L. T 200 : 1923 M W. N 728 14 Or. L. J 529. 
UB. 372. 27 B. 84. 9 C W N.829.9 Bom L K. 225 «c/.. it Is his 
duty to be satisfied whether there are fair grounds for concludiog 
that the accused is guilty, same case. 

■>—10 case of failure to tate defence evidence the whole pro- 
cedure becomes illegal. 46 A. 137 * 21 A L. J. 911. 

—but tbo oommittiQg M. may refuse to summon and examine 
witnesses for the accused, if he tbinka it unnecessary for reasons to 
bercoorded, 36 M. 321 : 23 M. L. J. 368 . 1912 M. W. N. 1213 : 13 
M. L. T. 116 . 13 Cr. L S. 778. 3 A. 392 Recording reasons of 
refusal is Imperative 24 L. W 713 : 98 1. 0. 399 : 1927 Mad. 162. 

- — where a M. fails to issue processes on the defence witness 
and records his reasons for so doing, the case falls under s. 208 (3) 
and there IS DO illegality 103 1 C. 597 : 28Cr. J. 709 : 1927 Pat. 
243 : 6 Pat. 329 : 8 Fat L. T, 780. 

when the commitment was made under the direction of the 

S. J. before the examination of the defence witnesses it was quashed. 
A. W N 1906. 306 : 4 A. L. J 44 : 4 Or. L. J. 451. 

~ -an accused cannot be committed on evidence taken in his 
absence, 2 Weir 259. 

after commitment the S. C. cannot remand a case for cross- 

ezaminatioD of the witnesses. 2 Weir 260. 

the court should not put questions In examination of wit- 
nesses unless the pleaders have omitted to put 6 C 279 : 7 C. L. 
R. 385. 

-a S. J. has jurisdiction to try a case which has been com- 
mitted for trial to him, and if the trial is legally held an irregularity 
in the commitment will not vitiate the trial. 42 C. L. J. 114. 

- is too late to obj'eet to the commitment after the accused 

has pleaded to the charge before the S. J.. 42 C. L. J. 114. ^ 

what the enquiring Magistrate has got to try and determine 
is not whether the case has been made out but only whether there 

/ 

f 
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S. 208. (Taking of evidence produced) — contd. 

{s a case for trial. There is altray^s a ease for trial wbea the 
evidence is of such a nature that the guilt of the accused can be 
held to be proved or disproved only as the result of the valuing and 
weighing of the evidence. 49 id. L. J. 155. 

Quaere . whether the words ’'complainant*' in the section apply ' 
to the person who laid the first information report. 42 0. L. J. 114 ‘ 
90 I. C. 440 26 Cr. L. J 60 r 1926 CaL 410. 

evidence recorded under s. 308 Cr. P. C. after it had been 

filed as an exhibit in the case without objection on the part of the 
accused should not be removed from the record. 1930 Cr. C. 70. 
Appeal and Revision. 

an order of discharge does not amount to an acquittal and 

the superior court may order further inquiry under a. 447 or com- 
mitment under s. 436 Cr. P C.. 28 C. 397 : 5 C. W". N. 575, 20 C. 633. 
10 0. W N 319. 10 B. 319. 27 B. 84. 23 M. 225. 24 M. I36. 

when order for further inquiry is made, notice should be 

given to the accused. 28 A. W. N. 45, II C. W. N. 316. 

—the H C. has the power of revision in case of order of 
commitment by the S. J., after order of discharge by the Af, 7 C. 
W. N 327, 12 C. W. N. 177:6 C. h. J. 760. 30 M. 224. 

-><-the H. C. will not interfere in revision with an order of 
the Dt.M. setting aside in revision an order of discharge, of the 
inquiring Magistrate unless the order of the D(. M is clearly wrong. 

49 M. L. J. 155: 48 M. 74 : 90 I. C. 530: 1925 Mad. 1061: 26 
Cr. L. J 1570. 

—a Pt. M. ought not in revision filed against an order of 
discbaree, set it aside against accused who have not been made 
parties to the revision and who have not bad an opportunity to 
show cause against the order being set aside. 49 M. L, J. 155 : 48 
M. 874 5 90 1. C. 530 : 1925 Mad. 1061 ; 26 Cr. L. J. 1570. 

——the H 0. will not interfere uatess the reason rocorded by 
the M. for bis refusal to issue process appears on the face of it to be 
illegal or untenable. 31 Bom. L. A 523 : 1929 Bom. 269 : 30 Cr. L. 

J. 1066 ; 119 I. 0. 667. 

S. 209. (When accused person is to be discharged.), 

“He has, If necessary, examined the accused’*, 

' ——this section and s. 342 are the only sections authorising the 
examination of the accused. 2 C. W, N. 702. 

the committing magistrate te bound to examine the accused 

for the purpose of enabling him to explain any ciroumstanoes 
appearing in the evidence against him. 3 Weir 253, 23 M. 636, 

17 Bom. L. R. 910. 6 C. 96, and the accused should be examined as 
accused and not as witness. 17 Bom, L. R. 910 

if tbe_ accused Is committed without such examination, the 

commUment should be quasbed If it occasions a failure of justice. 23 
M. 636, but such examloatlon Is necessary only when the prosecution 
evidence has disoloacd circumstances against the accused and if the 
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S. 209. He has, If necessary, examined the accused" 

— contd. 

M. >B satisfied that such evidence does not disclose any proper 
subject of criminal charge he should not examine him. IB L. R. 16. 

It has also been held that if the accused wishes to make a 

statement the court cannot disallow him. IOC. L. R 54. 

the court cannot cross-examine the accused 25 W. R. 57, 

8 W. R. 47 F B.. I C. L R 436, 6C L R 431, 6 C. 96. 279, 5 A. 353, 
2 C. W. N 702, nor can the court examine the accused for the 
purpose of filling up the gaps 26 O 49. 3 C. W. N 36, or for in- 
criminatinK him 2 C. W N 702 1 C L R. 436, 10 M. 295, 6 C L. R. 
431. 1. M H R. 199. 

the examination should not be in a manner of examination 

of an advene witness by tne counsel and the accused should not 
be forced to convict himsolf by answering to a senes of searching 
questions, the exact effect of which may not be comprehended by 
him. 6 C 96. 

Sufficient grounds for committal. 

——except m a case where the charge is found to be groundles 
when the evidence is such that no tribunal. Judge or jury would even 
convict the accused on the evidence in the record, the M. is bound 
to commit for trial The enquiring M. is not to determine whether 


—It IS not necessary that the M. should satisfy himself fully 
of the guilt of the accused before making a commitment. 148 P. L. 
R 1903 ! U B. 372. 27 B. 84/of.99 1C 328 i 28 Cr. L. J. 120 : 1927 
.Mad 277. 

the only question he has to decide is whether there are 

suflicient grounds for committing the accused for trial, 26 A. 564, 
whether there is evidence on which a conviction is possible in taw. 
27 B 84, 1927 Mad 277, 99 1. C 328 : 28 Cr L.J.120 

the expression “sufficient grounds for commitment” does 

not mean sufficient grounds of conviction, but evidence which is 
sufficient to put the accused on bis trial and such a case arises 
when credible witnesses make statements which if believed would 
sustain a conviction. Ratanlal 319. 11 B. 372, 1908 P. R. 14 contra. 
the expression should be understood lo a wider sense so as to indicate 
such evidence as would j'ustify a convictiou. 5 A. 161. 

lengthy cross-examination of the witnesses should not be 

allowed. 1929 Sind 137: 1929 Cr C 337; 30 Cr. L.J. 845 : 117 1. 
C. 773. 

where the M. entertains any real doubt as to the weight 

or quality of the evidence, the accused should be committed. 12 Bom. 
L.K.923s8lDd C 631,11 B. 392 9 Bom L- R. 225. 5 A. 161 i?c/. 23 
C.W. N. 1031. 35 B 163. ’ I 
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S. 209. Sufficient grounds for committal— confd. 

the JI has discretion and poirer to weigh the evidence to 

see if the case is a fit one for the jury to decide or whether it clearJy 
points to their being no pnnta facie case for the accused to meet. 
42 M L J. 49, 4 Bang. 471 : 99 I C. 1019 ; 1927 Rang. 74. 

if a prma/acie case IS made, the ]if. should clearly leave it 

to the jury at the sessions to form their own view as to their 
credibility of the evidence and if he finds that the evidence is not 
trustworthy and that a conviction will not result, he is entitled to 
record a finding to that effect. 28 C. W. If. 587 : 5lC. 849, 81 1. 
913 : 25 Cr, L J. 1089 1924 Cal. 639, 4 Lah. 69, 11 Cr. h. S. 751, 131» 
P. L. ft 215, IS if 39 14 M L. T 200. 184 A. L. J. 232- 


— where the question of discharge or commitment turns on 
probabilities the M. should leave the decision to the Sessions Judg^ 
and should not order a discharge on the improbabilities of the case, 
by giving the benefit of doubt to the accused. 49 A. 443 : 28 Cr. L. J- 
281 100 I C 361 • 1927 All. 279 . 25 A. L J. 191, 26 A. 564, II Bom. 

372, 35 B 163, 18 A. L. J. 232. 11 B. 372, 14 W. ft. 16, 99 1. 0. 1019 : 23 
Cr L. J. 213 . 1927 Rang. 71. 

when the 3f. entertains doubt he should commit. 35 B. 163, 

23 I C 74 (M), 28 I. C. 643 : 1915 M. \V. N. 243. 26 I. C. 309 (Cl. 31 1- 
C. 347. 37 A. 355, 30 C L. J. 132. 54 I. C. 58,23 0. 3V. IT. 1031,541. 
0 413 (A), 18 A. L. J. 232. 54 I. C.986 (Pat). 

—“the M. should exercise bis discretion and after weighing 
the evidence decide whether or not he should try the case himself. 
37 C. L. J. 34. 

——It IS bis duty to make some investgation into the truth of 
the prosecution before committing the case. It is not sufficient 
for bun to say that a prima facte case had been made out and thus 
relieve himself of further responsibility. 90 I. C. 661 . 26 Cr. L. J- 
1589 ; 1926 Pat 5 


When accused is to be discharged, 

except in a case where the charge is found to be groundless 

I, e., where the evidence is such that no tribunal. Judge or ju*'/ 
would ever convict the accused on the evidence in the record, the 
M. is bound to commit for trial. The enquiring M. is not to deter- 
mine whether the case has been made out but only wbetb‘>r there is 
a case for trial. It is a case /or trial when the evidence is of such 
a nature that guilt of the accused can be held to be proved or dis- 
proved only as the result of the valuing and weighing of the evi- 
dence. 48 5f. 874 : 90 I C. 530 ; 26 Cr. L. J. 1570 : 1925 Afad, 1061. 

—where in a charge triable by a Sessions Judge, the Af who 
beard the case is of opinion that there is no foundatiou furs 
prosecution he is bound to discharge him after recording hU teasoos. 
40 A. 537 : 81 1. C 315. 

—the Alagistrato can weigh evidence and discharge the 
accused even if there be eye-witness whom he disbelievei. 5 A. 16I< 
21A.265,26 A. 564. 12 C W. N. 117. 1 Pat. L. T. J53 : 1922 M. W. N. 
326. 99 1. C. 1019 : 28 Cr, L. J. 219 s 1927 Rang. 74. 
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S. 209. When accused Is to be discharged — contd. 

-if there is a mere scintilla of eridence against the accused 
he should not be committed. 9 C. W. K. 829, 28 C. W N 5S7, 51 
C. 849. 

— —a Magistrate is bound to discharge an accused if be believes 
that he has committed no offence. 16 Cr. L. J. 5 : 26 Ind. C. 309. 

• '-when no prtma/octe case has been made out the accused 
shall be discharged. 15 M 39and even if pnma /ucie case is made 
out the accused shall be discharged when the M. is satisfied that the 
charge is without foundation 46 A. 537, 1904 A W. N. 5 Dia. 

_u.,. .L.. — .. — nwortby of credit and 

snould be discharged. 

■>05 . 26 A. 561. 9 C. W. 

•S •• T 200 : 35 B. 163, 15 

Cr. L. J 37J : 23 Ind C 741, 12 C W. N. 117, 16 Cr L J. 747, 7 C. 

W. N 77. 15 Cr. L J. 373 (ilad). 42 M. L J. 49, 4 Lah 69, 23 Cr. L 

J. 601 (Lah) 1922 &I. W. N 326. 44 A. 57, 1 P. L. T 153, 46 A. 537, 15 

S L R 1, 1917 U B. R. 3rd Qr. 29. 5 A. 161 

—when the M. finds that the prosecution witnesses are 
totally unworthy of credit It is bis duty to discharge the accused. 
92 I. C. 450 27 Cr. L. J. 274. 

——when the M comes to the coocluslon that the prosecution 
witnesses are totally untrustworthy and that there is no reasonable 
possibility of the case resulting in a conviction It is his duty to 
discharge the accused 91 I. C 34 : 1925 All. 670 27 Cr. L J. 2 : 
21 A. L J. 133 

the M. may discharge the accused if the complainant is 

absent and there is no evidence against the accused and the case 
is not one m which the M. ought to adjourn the inquiry. 15 W. B. 
53. 

Trial by the IVIagistrate himself. 

a >f. cannot proceed under the latter part of sub-s. (I) until 

be has ‘discharged* the accused under the former part. 24 M. 136 : 
2 Welt 544 

r >1.., with the evidence to 

• ■ .■ ■ . * s lesser offeace, he takes 

■ ■ • . 10 C. 85. 13 B. 502. 24 


when the accused Is charged with an oB’ence triable exclu* 

sively hy the S. J. and there Is some evidence to support the story 
the .Magistrate should cumniH the accused and sLouli not convict 
bun for minor offences. 23 C. W.B. 1031. 13 B. 50’, 1910 M. W. K. 
852 : 9 M.L. T.71 


Preliminary enquiry. 

I•rc<llnlllary inquiry in a case triable by 

it not without jutiaiiclloD. 76 l.C. 703 : 25 Cr. 
279 6 eat. L. r. 146. 


a Court of 
L. J. 233 : 


Sessions 
1925 Pat ir 


I 
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S. 209. Recording reasons for discharge. 

the M. should record reasons for discharging the accused 

but if be fails to do that it cannot be said that the order of discharge 
IS iliegal. 4 L. B B. 362, and he should only record the reasons for 
discharge anil not a judgment. 40 A. 613. 

Effect of discharge. 

such discharge order IS no bar to the accused being appte* 

bended and brought before the Af. with a rienr to his comniitment. 
S W. R 61,10 B. 319. 

—the Dt. M. or Sessiooa Judge directing further inquiry or 
commitment should consider all the grounds upon which the order 
of discharge has been passed. 7 C W. M. 77. 

an order of discharge does not amount to an acquittal and 

the superior court may order further inquiry under s. 437 or commit- 
ment under 8. 436 Cr. P C..28C. 397: 5 C. W. 17. 575. 20 C. 633,10 
C W. N. 319, 10 B. 319. 27 B. 84. 23 M. 235, 24 AI. 136. 

when the accused person is discharged under this sectioo 

no compensation should be allowed to him on the ground of the 
charge being vezatious. Batanlal Iforeported. 961. 

Appeal and revision 

■~-an order of discharge does not amount to an order of 
acquittal and the superior court may order further enquiry 
437 or commitment under s. 436 Cr. P. 0. 28 0. 397: 5 C 'W.N. 
575, 20 C. 633. 10 0. W. N. 319. JO B. 319, 27 B. 84, 33 11. 225, 24 
M. 138. 

when order for further inquiry is made, notice should he 

given to the accused 28 A. W, N. 45. ll 0. W. N. 316. 

the H 0. has the power of revision in case of order of 

oommHment by the 8. J. after order of discharge by the H. 0- ^ 
C. \V. N 327, 12 C. W Jf. 177 . 6 0. L. J 760, 30 M. 224 

the H. C will not Interfero id revisioa with an order of 

the Dt. M. setting aside in revision an order of discharge of the 
inquiring AI. unless the order of the Dt. M. is clearly wrong. 49 
Al. L. J. 155 : 48 M. 874 : 99 I. C 530 , 1935 Mad 1061 . 26 Cr. L. J- 
1570. 

committing Alagistrate’e order refusing commitment to the 

Sessions is an order of discharge and not an acquittal and the Dt. Af* 
has power under s 437 Cr. P. C. to commit the accused betore the 
Court of Sessions and the H. D in revision ought not to interfere. 
82 I. C. 760 ; 1915 S. 190 : 19 S. L. B. 353. 

the Dt. M. ought not in revision filed against an order of 

discharge set it aside against accused who have not been made 
parties to the revision and who have not had an opportunity to 
show cause against the order being sot aside. 48 AI. 874 : 49 Af- 
I., J. 155 : 90 I. C. 530 : 1935 Mad, 1061 : 26 Or. L. J. 1570. 

S 210. (When charge Is <o be framed). 

—a commitment without taking any evidence on a preliminary 
Inquiry is illegal and ought to be quashed. Rat. Un. Cr. 100. 
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S. 210. (When charge is to be framed ) — contd 

before committiog an accused person the JI has to consider 

whether there are sufficient grounds for eommitting the accused 7. 
C. W. N 77. 12 C. W. N 117 : 9 C L J. 760 : 6 Cr L J. 406, 14 P. R. 
1908 Cr. : 30 P W. R. 1908. 3 A. 37. 11 B. 372. 

commitment in doubtful cases on the ground of case being 

a serious one is illegal 35 P. R. 1878 Cr 

— the discretion ms 317 to “stop further proceedings” does 
not justify a iifagistrate in disregarding the directions m e 208 to 
210 23 M L.J. 368 -.1912 M.W. N 1243; 13 M.L.T. 116; 36 M. 
321, 20 B 394. 26 A. 177 Ref. 

—an accused can cross-examine the witness for the prosecu' 
tion before commitment. 21 C. 642. 

“sufficient ground for committing" is not defined but it is 

manifest that they are not identical with grounds for convicting. 11 
B. 372 : 148 P. L R 1903 35 B 163 12 Bom L. R 923. 155 P L. R. 

1909. 14 M. L. J 200. 

See other cates under s. 609 

if a case U transferred from the court of one Magistrate to 

that of another the latter can commit the case to the sessions, acting 
upon the evidence recorded by the former 36 A 315. 

-~whea two persons are jointly tried one of whom is triable 
by the Sessions Court, the proper course is to commit all of them to 
the sessions and not to try the other himself. 1 Weir 448, 22 Cr. L. 
J. 4S0 (c). 

——the framing of charge does not amount to an order of 
commitment and after the charge is framed the M. does not become 
functus o^cto ; he can amend the charge or can proceed with the 
ease himself or can consider if be ought to commit or not 12 Bom. L. 
R 521, but when the order of commitment is passed under s. 213 the 
M caonot proceed any further with the case 12 Bom. L R. 521. 


S 211. (List of witnesses for defence of trial). 


- the Sfsglstrate is bound under this sec. to require the accused 

to give a list of witnesses he desires to call, 7 Bom. L R 723 : 2 Cr. 
L. J. 601. 


oroinarily it is incumbent on the accused to put In his list 
of witnesses on the day when the order of commitment is made, if he 
does not do so the Magistrate will have a discretion to allow or not to 
allow any such application subsequently made. If however such 
application is allowed then whether it IS made under sub-sec. (1) or 
sub'SM. (2) will be governed by the same principle. 1930 Cal. 183 : 


it the accused declines to give in a list of witnesses he 

cannot compel the .M. after committal to issue any summons for 
witnesses on bis behalf. 19 A. 502 : A. W N 1897. 134, 14 A. 242. 12 
A. L. J. 15; 14Cr. L. J. 682. neither the S. J. would be bound to 
summon the witnesses unless they were material. 19 A- 502 : A- W. 
N. 1897. 134. 
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S. 211. (List of witnesses for defence of trial) — contd 

if the M. comojlts an accused person to sessions without 

asking him if bo wishes to have any witnesses to be eurntnoned on 
his behalf the omission may be cured afterwards. 2 W. R. 50. 

summons cannot be refused simply because the number of 

witnesse-s is large, 11 C. T6S. or on the ground that the M. entfirtains 
doubts as to the value of their evidence 15 W. B. 15. or because the 
witnesses are implicated in the cffeacc with which the accused is 
charged. 15 W. R 7 

on receipt of the list of witnesses the If. U to exercise bis 

discretion and state distinctly whether he would summon the 
witnesses or not. When he finds that the witnesses were cited for 
the purpose of vexation, delay or defeating the ends ofiusti-e, 
ho ought to proceed under a. 216. 16 W. R. 14. 


—the accused is entitled before the committing W. to refute to 
disclose the names of the witnesses be wishes to call at the trial 
and the 5f. cannot force him to disclose their names or the nature 
of the evidence they would he called upon to give. 14 A. 242. 

S. 212. (power el M. to examine such witness.) 
—~wbere the accused reserves bis defence the committing M 
IS not precluded from exercising bis discretion under this section 
and from summonlog aod examioing the witness for the defence 
18 A. 380 • A W K. 1876. 114 

the committing M. has power to hold an inquiry in a case 

exclusively triable by the S. J. and to weigh the evidence. 2l5P. 
L R. 1910 : 8 Ind. C. 1044. 10 F. B. 1909 24 P. L. R. 1909 s 27 B. 84. 
107 F. L. R, 1908 ; 14 P R. 1908. 

the discretion given to a M. to commit a case to the Sessions 

under s. 347 is neither restricted oor taken away merely because he 
issues summons to defence witnesses under this section and examines 
them. 15 Cr L. J. 704: 26 Ind. C. 252. 12 0 W N 1014. /of. 20 A. 
264 : A. W, N. 1891. 52, 26 A. 177 Ifis. 

the Sessions Judge cannot interfere with the discretion of the 

Hsgistratc. 1906 A. W. ff. 306. 

S. 213. (Order of commitment). 

where charges exclnstrely triable by a Court of Sessions 

are brought before a it, he should exercise his discretion and after 
weighing the evidence decide whether or not bo should try the case 
himself. 37 O, L. J. 34 ; 73 I. C. 770 1 1923 Cal, 108. 

if a M. hearing a charge triable by the court of session* 

comes to the conclusion that the evidence before him is totally 
untrustworthy and that there is no reasonable possibility of the 
case resulting in convictloD, he is entitled to aod it is his duty to 
discharge tbe accused under s. 209 Or. P, C. The same result will 
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S. 213. (Order of commltment)>-con^c{. 

follow if be comes to a similar conclusion after framing a charge and 
hearine witnesses for the defence under s. 213 (2). 91 I. C 34 • 
27 Cr. L J 2 . 1925 All 670 

the words “witnesa for the defence" in sub-sec. 2 are wide 

enough to cover evidence extracted by cross-examination from the 
Witness for the prosecution and therefore it is open to a M. to allow 
the accused to cross-examine the witness for the prosecution after 
the drawing up of the charge, and as a result of that to cancel the 
charge 10 C W N. 1155 - 39 C. 885: 17 Ind. C. 406 : 13 Cr. L. 
J 774. 5C. W. N 110,112 contra It baa been recently held by the 
same H C. that the expression "witness for the defence" does not 
include prosecution witness. 33 C. W N. 535 ; 1929 Cal. 593 : 119 
I. C. 803 1929 Cr. C. 222. 

it is illegal to commit sn accused in bis absence. 5 C. W. 

N. no 

this section gives the committing M. power to cancel a 

charge when he has heard witnesses for the defence. 2L. B. R. 140, 
U B 372 Ref 

both parties cannot be eommitUd for trial together upon 

loint charges as if they bad one common object, 8 W, B, Cr, 47, 
14 C 358. 20 0. 537. 8 C. W. K. 18. 

<— in case of joint charge against several persons it is eonre* 
nient to commit all instead of some. 2 Weir 258. Weir 448. 

-.~it is erroneous to include several persons in one joint triaL 5 
A. 17. 8 C W. N. 180. 5 C. W. N. 866. 6 W. B 65 F. B. 8 W. R. 47. 

—a commitment should not be set aside as illegal, because 
all the accused were jointly committed. The aection .relating to 
joinder of charges and tho Privy Council ruling reported in 27 
Mad. 61 refer to trials only and not to commitments. 26M. 592. 7 
Bom L. R 457, 1900 A. W. H. 206, After such commitment the 
8 J. should frame separate charges and try the accused separately. 
20 M 592 

if after committal to the sessions the graver charges 


when the case is triable by the if, also, reasons for commit- 
ment must be stated. 15 Bom. L. R 999 : 2 Bom. Cr. C. 166 : 38 
B. 114. 

• "jurt is illegal and 

■isdiction to try the 
563: 1912 21. W.K. 
455. 

—commitment cannot be quashed on the ground of want of 
aanctlon. 20Cr. L J. 514 

a 21. can commit cases triable by himself only if he con- 
siders that the accused cannot be adequately punished by him. 
24 0. 423: 1 C. W. 5. 414. 
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S. 213. (Order of cammltment)'~con/d. 

— -the M. has the discretion to commit and the H. C. cannot 
interfere except in point of law. H A. L. J. 439 : 14 Cr. L. J. 304 ; 
19 Ind C 960. 

but this discretion Is to be carefully exercised and whererer 

there is a ?■* — views 

of the erid( ■ ■ nself not 

think the - . ■ . • it to the 

Sessions Ci ^ Cr. L. J. 

2 • 24 A. L J. 133. 40 A. G25, not/ol. 1922 AIL 168 fot. 

s. 213 uses the exepression *'j3ot sufHcIent grounds for 

committing the accused” which is quite different from such expres- 
sion as “the case not proved"* or “the accused are innocent." 1925 
All 670 L. R. 6 A. 185. 40 A. 625 not fol. 1922 AIL 168/of. 

——•the D. hi. or the S. J. may cancel the order of discharge 
and direct the accused under s. 436, Cr P. C. to be committed and 
that order is subject to the revisional power of the H. C. 7 C. 

N 327. 

—•acquittal of the accused by the M. does not prceludo 
subseauent trial by the S, 0. under sec. not triable by the U. 
the offence IS constituted by the same facts, 7 P. B. 1912 Cr., 39 P* 
W R 1912 Of.: 243 P. L R. 1912. 5 B. L. R. 125 /of.. 20 C. 
633 Dii . , 

when the commitment of the European British subject is 

quashed, the oomoiitmeat of the accused with him who Is sot a 
European British subject must also be quashed. 9 B. 285. 

-—the Coroner ID Calcutta and Bombay has power to commit 
to the M C but that does not oust the jurisdiction ofthaP. 

C. W. N. 889 : 31 C. 1. 16 B. 159. 

S. 214, (Persons charged outside Presidency Towns 
Jointly with European British subject). (Repealed). 

S* 215. (Quashing commitment under s. 213). 

under this sec. the H, O. can interfere only on point of 

law and this section does not deal with commitments made by the 

D. Jl. or S. J. under s. 436, (now a. 437). 31 C. 1 . 7 C. W. K. 327, 27 
M. 54, 15 A. L. J. 756. 

this sec IS a negative and restrictive one It negatives the 

power of the S J. to quash a commitment and restricts the H. C. to 
cases In which it can be said that the cooimitmeiit is bad m law. 
1929 Cal. 756 : 1929 Cr. C. 468 : F. B. 34 C. W. B. 13 F. B, 

a commitment order can be quashed only on a point of law. 

7 Bur. L. T. 26 : 15 Cr. L. J. 270 : 15 A. L. J. 756. 

a commitment can be quashed only on a point of Jaw and 

not on the ground that there is no evidence on the record of the 
commuting 51. to sustain the charge 87 1. C. DCS: 26 Cr. L. <!• 
1045 : 1925 Nag. 409. 49 A. 181 : 1927 All 90 : 2l A. L. J. 1050. 

—but it has been held by the Punjab H. C. tbat the absence of 
evidence is a question of Jaw and not of fact and can form the basis of 
an order for the quashing of a committal order. 31 Punj. L. R. 348. 
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S. 215. (Quashing commitment under s, 213) — contd. 

the quashiDg of a commitment upon a point of law is justi* 

fied where the allegations for the prosecution if proved by evidence 
are not sufficient to constitute an offence. 28 Cr. L. J. 137 : 3 O W. 
N. 308 : 99 I C. 345 

where the M. saya that although he has some doubts about 

the evidence be thinks it better that the cage should be tried by 
]ury, it cannot he said that m doing so he committed an error of 
law justifying the H. O. in quashing the commitment. 1928 Bom. 
220 : 30 Bom. L. R. 639 . 112 I C 107 

' * ’ . question of law but a 

ice to the H. C. on the 
evidence, it was bad. 
10Pat.L.T.101. 

It is doubtful whether the criminal Appellate Bench of the 

H. C baa jUTisdiction to quash a commitment made to the H. C. for 

’• ion .36 C 48 but . 
1 civil side of the 
(uasb the order of 
43 M. 361. 

it has been recentiv held by the Pull Bench of the Calcutta 

E. C that a commitment may be quashed by the H. C. under this 
section but this refers to Its appellate or revisional jurisdiction. 
A Judge exercising original criminal jurisdiction cannot quash a 
complaint on the ground that it is illegal. 43 C. L J, 311 1 30 0. 
W N 276 50 C. 350 : 93 I. C. 33 : 1926 Cal 470 P. B. 

a Judge of the H C. sitting id Sessions can under s 2IS Cr. 

P. C quash a commitment. 56 C. 785 : 1929 Cat 777 : 1929 Cr. C. 
521 affirmed by the Full Bench to 34 C. W. N. 13 : 1929 Cal 
756 . 1929 Cr. C, 468 F. B. 

if the commitment is without legal sanction the S C. can 

refer It to the H. C to quash it. 16 31. 468,12 W. 35. 

only the H C bas tbe power to quash a commitment. 4 A. 

150. 16 M 1. J. 525, 1 W. R Cr. 8. 2 Weir 262, 2 W. R. 57. 

when there is evidence to justify a commitment it is not 

open to the H C. to quash It. 27 M. L. J. 593, 2 0 L. J. 46. 13 Bom. 
L. R. 20. 

—an inquisition drawn up by a coroner has the effect of a 
valid commitment to the H, C.iq its original criminal iurisdiction 
when the H. C. accepts the inquisition and the H C. officers draw up 
charges m accordance with the same. 7 C. W. N. 889 : 31 C. 1. 

—a commitment without juriadictioo is void. 11 C. L. R. 55, 
but such commitment may be accepted if the accused is not pre- 
judiced. 9 B. 100. 

when the Ifsgistrate can adequately deal with tbe offence 
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S. 2\S. (Quashing commitment under s. 213)—contd. 

where liuring the commitinent'ptoceediQg and at the trial 

in case of majority of witoesses the provisions of s. 360 Cr. P. C.. 
were not observed and the Public Prosecutor asked for de novo trial 
and the S. J. recommended the commitment to be quashed, held 
under the circumstance of the case (some of the accused remainlDg 
in the hajat for about a year and a half) the commitment should not 
be quashed. 29 C W. N. 698 ■ 88 I. C. 1052 ; 1925 Cal. 928 : 26 Cr. 
L J. U76 

this sec applies to actual commitment and not to a direc* 

tion to commit under s 436 Cr P. C. 30 M. 234 

the accused cannot be discharged by the magistrate after 

the order of comoiitraent, only the H- O can quash it. 4 A. 150. 

the E. C can quash a commitment at any stage. 6 0. 534* 

a comn\itmcnt should not beset aside merely for the fact 

that after the comiuittdl to the Sessions the graver charge against 
the accused have been withdrawn leaving only the minor charges 
triable bv the Magistrate. 31 C. W N- 144 : 3927 Cal, 199 : 99 I. C. 
349 . 28 Cr L. J 141. 

the H 0. will not ordinarily interfere with an order of 

Commitment unless it finds an illegality in the order. The testis 
whether the Magistrate's Undings on the evidence are capable prtma 
/acts of standing the charges framed by him. 1929 Born* 269:30 
Cr L J 1066 J 31 Bom L R 523 • 119 I. O. 647. 

—-~tbe commitment Is bad if the maximum punishment under 
each offence could be infilcted by the Magistrate. 1906 A. ^V. N. 
28 3A. L. J. 14. I3Cr. L.J. 94, 11 Bom. L. B. 18 : 9 Cr. L. J- 
183, 6 A. L J 999 ; 11 Cr. L J. 54, 24 C. 429. 

the H. 0, cannot interfere when the M. being of opinion that 

he cannot adequately punish the accused, exercises his discretion 
by curnmitting the accused to the Sessions. 11 A. L J. 439. 

the H. 0. cannot interfere where a M., though empowered to 

inflict the maximum punishment provided, commits the case being 
of opinion that It should for other reasons be tried by the Sessions 
Judge. 35M. L, J. 559; 42 M 83: 19 Cr. L J. 997. 

a commitment once made, stands, unless quashed by the 

H. C. and if it is not quashed the trial of the persons must take 
place in pursuance thereof. A commitment is quashed with only 
1 W..I- jj^rsoKs commtffed may not 
• * place it serves no purpose 

557. 26 Punj. L. R 7C7: 7 

■—primary effect of the order of quashment is to supersede any 
action token by the M. under e. 210 Cr. P 0. and the subsequent 
proceedings thereto. The order does not amount to discharge and 
no fresh complaint Is necessary. 1929 Cal. 756 ; 1929 Cr G. 408 s 
34 C. W, N. 13 F. B. 

— 'Bs the S. J. has jurisdiction to try any case committed to 
him for trial, If the trial w legally held, an irregularity in tho 
committal will not vitiate the proceedings in the Sessions Court. 
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S. 2t5. (Quashing commitment under s. 213)— conitf. 

WhcD a perS'in has been put on his trial and pleads to the charge 
the commitment cannot be quashed and it wilt be too late to object 
to the commitment after the accused has pleaded to the charge 
before the Sessions Court. 42 C L J< 114 : 90 I. C. 440 ; 26 Cr, L, 

J. 1560. 

committal of a ease triable by a Magistrate going on leave 

merely on the ground that the witnesses for the accused are not in 
attendance and that it would be inconveoicnt for his successor to 
commence the case anew, is improper. Rat Un. Cr 110, 16 M. L. 
J 525 5 Cr L J 99 

if on the face of the case the commitment is valid it should 

not be quashed. 17 M 402. Rat Un. Cr. 922. 16 M. L. J. 525. 

the fact that the offences disclosed by the evidence taken 

are not exclusively triable by the 8 J is no ground for quashing 
commitment 7 M L T. 186, 16 M L. J. 525. 

commitment uo merely presumptive evidence is not bad in 

law. 4 C W N. 116 (note). 

comm.tmenl by the same order of two sets of accused on 

*be ground that either of them is guilty of the offence is bad. 
17 M L. J 46 

—joint enquiry does not vitiate the commitment. ? Bom. L. 
R. 457. 25 M 61. 26 M. 592. 1900 A W. N. 206. 

—commitment after order of discharge on fresh evidence Is 
good. 5 0. W. N 169, 7 M. H. C. R. Ap. 40. 

—discharge by S. J. on appeal is sot bar to a subsequent 
commitment by a competent court. 29 C. 412 ; 6 0. W. 17. 640. 

-^—discovery of fresh evidence on further inquiry after commit* 
meat is of no avail 1835 A. W. N. 53. 

civil suit to establish genuineness of documents is not a 

ground for quashing commitment. 18 B. 581. or for stay of 
preliminary Inquiry prior to commitment. 31 C. 858 contra. 2 
Weir 260. 

committal to the very S. J, before whom the offence of 

perjury was committed is not bad. 1 B. 311, 4 A. 150. 

— commitment for an offence under a. 211 I. P, 0. without 
judicialinquiry Into the false charge but on the police report only, 
is not bad. 8 C. 582. 

commitment without the requisite aanctlon is bad. 6 A. 

98, 24 M. 121. BO also where the prosecution is commenced after 
6 months from the date of aaoction. 22 C. 176 

want of evidence to convict the accused with the offence 
is sufUcIcot ground for quashing a commitment. 6 A. 93. 5 0. W. 

K. 411, 2 C. L. J. 46. 9 C. W. N. 829. 

commitment without judicial discretion but at the sugges- 
tion of the D. .M. is bad. 15 31. 39, 9 Bom. L. R. 225, 2 Weir 260. 

where the DV. M. recommended that certain proceedings 
should bo quashed owing to the delay in the conduct of the case 
but it appeared that the delay was not due to the complainant, held 
that to quash the proceedings at that stage would amount to 



348 


CBIMIIJAL PROCED0RE CODE. 


S. 215. (Quashing commitment under s> 213) — contd. 
denial of justice. 99 I C 596 • 28 Cr. L. J. J64 : 1927 Lah. 66 ; 27 
P.L H 705. 

■ - - proceeding by a warrant instead of by a summons cannot 
be the ground for Quashing the cooiontoient. 1 W, B. Cr. 16. 

an approver cannot be commited along with the co-accused. 

22 B 495, 24 M 321,14 W. B. «'t. 10. 19 W. R. Cr. 43. 25 B. 
675. 20 A 529 22 C. 50. 15 M 352. or before the trial of the 
co-accused. 14 A 336, 1892 A. W. N- 21. 

commitment in the absence of the accused, 2 Weir 259, 5 C- 

W. N 110 and without giving notice to the accused. 6 3f. 372, 1903 
A. W N 45 : 5 A L J. 74. is bad. But see 12 C L. R, 120 

where the accused postponed cross examination in order to 

have the copies of the statements of witnesses before the police and 
the M, afterwards refused to allow him to cross-examine and commit 
ted h/m to Sessions, the commitment should be quashed. 103 1. 0. 
597 • 3927 Pat 243 • 28 Cr L J 709 : 6 Pat 329, 8 fat. L, T. 780. 

commitment made without examining the defence witnesses 

should be quashed. 1906 A W. N 306 s 4 Cr. L. J. 451, 20 A. 264. 

——where the accused were committed to the court of Sessions 
because (1) the pleader of the accused so desired and (2) the case 
appeared to be sensational, such committal was bad m law and the 
High Court had jurisdiction to set it aside. 93 1. 0. 703 : 28 Bom, h- 
R. 293 1926 Bom 251 27Cr.LJ.479. 

—the 8 J. cannot remand a case committed to him for the 
cross-examiaatioQ of the orosecutioo witness 2 Weir 260. 

commitment made under the direction of the H. C. under 8* 

526, Ch IV cannot be revised. 27 ilf. 54. 

S. 216. (Suinmons to witness for defence when accused 
ib committed). 

a party has a right to call upon the court to compel the 

attendance of witnesses wbo bad hoen summoned and bad neglected 
to attend. 6 C. W. N, 548. 4 A. 53. 

la every petition the M. should make an order either 

granting or refusing it, and an order merely to "file” it is improper- 
6 C. W. N. 548, 

a Magistrate cannot refuse to summon witness except ort 

the ground of vexation, delay &c. 2 War 263. 23 W. R. Cr. 56, 6 C- 
714 : 8 0. L. R. 70. 8 A. 668. 

the M. refusing to summon witness must record the reasons. 

8 A. 668, 6 C. 714 : 8 C. L. B. 70. 

order to deposit expenses of witnesses should be very sparing- 
ly made. 7 P. R. Cr. 1898, and the M. must fix amount. 4 Af. S- 
O. It 81, and the money cannot be credited to the Ooveroment. 6 AI- 
H.C.R. Ap. 9. 

—to ascertain whether the witness is material the M. cannot 
enquire Into the uature of defence. 3 O. 573 t I C. L. R. 352. 

—a Judge cannot decide on the credit of a witness before 
hearing him. 19 M. 375. 
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S. 216 (Summons to witness for defence when accused 
is committed) — conid. 

witoess must be re-summoned when absence is due to delay on 

service of summons. 4 A. S3: A. W. N. (1881) 107. 

Sessions Court may in its discretion summon witness for the 

defence l9 A. 502. 

S. 217- (Bond of complainants and witnesses). 

the 2>fa^istrate is bound to bind over those witnesses whose 

evidence IS material to the case. 1883 A W. K. 37. 

the Magistrate cannot call for bonds with sureties nor can 

he require recognizance from defence witnesses who have never 
appeared. 2 W. R, Cr. 57 

S. 219. (Power to summon supplementary witnesses). 
Amendments 

The amendment has provided (t) supplemeniart/ witnesses to be 
examined not only by the committing Ji but by any other AT. empowered 
to commit /or trial {ti\ absolute right to the accused to get a copy of 
the evidence. 

——after the commenceoient of the trial tbs S. J. cannot direct 
the committing H. to call additional witnesses and bold enquiry, 
29 P. B Cr 1888, 6 0 714 s 8 C. L. R. 70. 

——the proper course is to point out to the committing M. that 
he could summon and examine any supplementary witness who 
could give evidence. 4 P R 1892. 

—the section provides for oases in which there may be an 
accidental gap m the evidence. Jo such a case the Sessions Judge 
may cali for additional evidence at the trial under s. 540. or tho 
committing M. may himself take steps before the trial is commenced 
to supplement the evidence. 23 Cr. L. J. 79 (Oudh) 

the committing court becomes functus o^cio and loses all 

jurisdiction over the cates after the commitment and special pro- 
visions have been made in as 216 to 219 to enable the court to retain 
jurisdiction only in respect of some matters. 51 C. 930 
S. 221. (Charge to state offence). 

Amendments. 

Sub-sec. (7) has been amended superseding fAe decision reported in 
i’ IVeir SG4 where if wos held that if the sentence passed was icifAm 
the ifagistraie s competency the details of preiious conviction need 
not be gtten. 

What is a “charge 7*’ 

— ••charge’* is a written document containing the description 
of the offence which the court Suds unma facie proved. 8 Bom. 200- 

How charge Is to be drawn up7 

ss to the framing of charge the courts in this country are 

governed by the provisions of the Code which are not and do not 
purport to be an exact rcprodaetiou of ihe English rules as to 
indictments. 32 M. 3S4, 33 M.3. 
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S. 222. (P;>Fiieulars as to tlmea place and person) — contd. 

—any number of diatinct critnioal breacb committed within 
one year constitutes only one oSence. 32 0. 1035: JO 0. W, N. 51, 
30 a 49 

trial of offences tinder s. 406 I. P. C. committed on fire 

different dates is not bad. 1929 Cal. 175 : 30 Cr. L. J, 706 : 116 
I. C 722 

the joinder in one trial of charges of criminal breach of 

trust in respect of two dtstlnct items with a charge in respect of a 
gross sum is a joinder of only three charges and it not bad. 29 W. 
558. 25 M. 61 Dist. 

when the accused was charged with having stolen neck* 

laces in connection with his management of a temple and it was 
found by the Magistrate that accused had not committed theft 
on anv narticnlar day but had committed criminal breach of trust 
in a senes of transaettoas, the actual misappropriation in regard 
to two of them being found to have taken place not within a* 
interna) of one year, held, toat the transaction with regard to each 
necklace being a separate one, it was necessary to charge the 
accused separately with each offeoee and to try him separately 
unless the provisions of ss. 234 or 235 could be complied with. 49 A* 
312 . 1927 A. 223 : 99 I. C. C03 : 28 Cr. L. J. 171 r 25 A. L, J. 217. 
—when more persons than one are jointly charged with 

criminal breach, of (rust With respect to the same amount, St is 

for misjoinder of charges. The charges against them must b® 
lalsapproprUtion in one case and abetment in the other or In the 
alternative, of misappropriation or of abetment. 16C. W. 

16 Ind C 650 : 13 Cr. L. J. 506. 

-—where the charge refers to items which extend over a 
period of more than one ^ar the trial is illegal. 17 C.' W. N. 479 : 
n0. ioi,. 25 M 6fp c ' "-WOS: J4P. E. Or. 

Ml tte charge will not be 

Ulegal^by reason of the fact that the items exceed tbiee ia number 

!“ "®pect of a gross sum without specify'*’? 
33 ” 36*^°*” ^ not of several offecc” 

respect of .three ppeefif 
respect of the aggregate of ten items^ 38 I-C. 

-~an appellate court cannot convict accused of an offence not 
charged in tfae grounds of appeaL 63 J», I.. R. igij . g jnd. c. 436. 

stated manner of committing offence must b# 

I"."*'?? •“ "kflber'furlher paTtiraU,, are itKCisar/ 

reoilon lia noeallon ofdnoretloo in each case. SK’- 
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S. 223. (When manner of committing offence must be 

statedi~contcf 


when '.he charge under a 217 I. P.C. is expressed in vague 

terms the prosecution, on appeah ebould be limited to the particular 
sense 111 wbich the charge ivas understood it the triaL 2 B. 142. 

when the charge is under a. 124 A., I. P C. for seditious 

writings or speeches the requirement* of Jaw are satisfied, if the 
-charge gives such a description of the words used as is reasonabif 
sufficient to enable the accused to know the matter with which he 
IS charged 3^ M. 384, 33 B, 77. 19 M. L. J. 81 : 5 il. L. T. 24 ; 9 Cr. 
L J 140 contra , 3i AJ. 3. - 

■ — if the whole speech or is set out in the charge without 

specifying the particular passageer ^defect. If any, is cured under ss. 
225 and 537 33 B. 17 19 M L ,H. C.yT 

m a charge of rioting, ifup in aV accused is held responsible 

for the uniiecsssary viuleoce,give the a^e other members of the 
unUwtul asseinbly, the comiuy this sectjGf the assemblv must be 
stated. 11 C. 106, 2 C L J 53$. ^ 

in ordinary charge uegesscve^l p. C. the emission to state 

tbecoinmou object is oiily/ts incu^Janty which does not vitiate 
the oonvietioQ. 9C W N.fainablac edS. 

— —the question Is wiisb out^omisslon has misled the accused 
■and oeOdsiunsd a failure of ece the alove ease, 

— inachargeof • , 

should be set out 3< 
not be vague 10 C. V 
evidence was a tissue 
did not admit of being 

of perjury, the gist of the accusation was sufficiently clear. 13 C. 
W. N.6g5 P.C. 


in a uharge of attempt to cheat, the particulars the 

person attempted to be cheated and the manner in wbl.h the 
attempt was made, must be stated. 8 O. W. K. 278. 

where in a case of cheating the charge did not correctly 

sot out the factor the case for the prosecution upon which it was 
founded there was msterial defect, though it might be condoned as 
the accused was not prejudiced. 2$ C. W. If. 483 : 1925 Cal. 674 : 
26Cr. L.J 906 : 86 1. C. 970. 

in a case ofcheatiog tbe charge must set out the manner 

in which the offence was committed (s. 223 lit (b)% Whether the 
words of the charge are reasonably aufficient to give tbe accused 
■notice of the aceusatton which be has got to meet, depends upon 
t'lo circumstances of each case. Whether tbe oruiision to state 
tbe manner of rbeatiog la material or not depends upon the /act 
whether the accused bas or has not been misled by such omission 
.and whether it has occasioned a failure of justice. 29 C. W. N. 4CS ; 
41C. L.J. 172 : 26 Cr. L, J. 84$; 1925 CaL €03 : 86 1. 705. 

— ~io a charge of lurking hnu<e’trespsts under s. 456. l.P.C. 1 
•teotian need not be specified. 22 C. 39L 
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S. 223, (When manner of committing offence must be 
stated) — contd. 


S. 224. (Words in charge taken in sense of- (aw under 
which offence is punishable). 

a charge for being a member of aa unlawful assembly with 

the common object of eommitti^ assault is the usual form of 
charge when the common object ^ to do violence to some person. 
It IS immaterial whether the to commit which there was 

a common object was assult. hurt or grievious hurt. So it 

is not necessary to alter to one of voluntarily causing 

hurt 10-i I C. 97 1927 /*» Cr. L. J. 769 : 6 Pat. 832 : 8 

Pat. L. T. S25. *■ 

S. 225. (EIt«t ^ ^ ^ 


obp 
C.I 
not 
36 ( 


—when the charge Is under &.al'i21 A , I. P. 0. for 
writings or speeches, the requirements of law are satisfied if the 
charge gires such a description of word used as Is reasonably 
sufficient to enable the accused to know the matter with which be 
is charged. 32 M. 384 ; where the accused is not misled the defects d® 
not vitiate the charge 32 M. 3, 25 B. 90. 33 B. 77. 

if the whole speech or article is set out in the charge with* 

out specifying the particular passage, the defect, if any, is cured 
under ss. 225 and 537, 33 B 77, l9 M. L. J. 81. 

where the S. J. in bis charge to the jury referred to two 

common obj'ects while in the cbsrgo be meotioned only one of those 
common objects the conviction was illegal, ae it might well have 
been that they bad accepted the one which had not been ebarged- 
22 C. 276. 

the question in each case is whether the common object 

established agrees In essential particulars with that laid in the 
charge. 36 O 865. 

where the charge was for criminal breach of trust in respect 

of certain deeds but the acensed was convicted of embezzling not 
the deeds but the amount obtained by them, the conviction was 
bad. 12 C. W. N. 577 ; 7 Cr. L, J. 372. 


—the omission to mention the property taking possession of 

which was the common object, is fatal 32 C. 295 F. B., 9 C. *‘‘- 
605, 22 C. 276. 


•In case of j’olnt trial of warrant and summons cases the 


charge should contain the offence in the summons case. 29 O. 481. 


■CRIMISAL rKOCEDCRB OODL 
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S. 225. (Ctfact el errefi) — eontd. 

■ — omm»lon to ftate common object In charc^ under M. HS and 
147 doCK not vitiate conviction If there la evidence on the record to 
«how It. JIC 8!9. 4C W N 196. 3C C. 151, 9 C. W. N. 599. 

— where the accuiad have been In anr war prejudiced by llio 
<0011^1100 in the ebarec nf the common object of the unlnirfiil assent* 
bly the provision* of section 225 should be applied 95 I. C. 72 : 1926 
Bom JU 27 Cr B J 744 ; 28 Horn. L. U. 497. 

the appellate court cannot find a different common object 

from wliat was mentioned In the charge. 27 C. 999 ; 5 C. W. B. St, 
SO C. 26S 

in determining whether any error, omiialon or Irregularity 

has occaaiooed a failure of justice, the conrt should have regard to 
the fact whether the objection could and should have been raised at 
an earlier stage and to the manner in which the accused has conduc* 
ted the defence. 32 M. 3. 10 B B. C. R. 373. 10 B. 124 

•'SI* ’ I '"formal manner 

' ■ . . * • "Of the charge 

. • • ! . ' /.lOl 1.0.185, 



—In case of rioting oommon object ehould be stated m the 
charge 33 0. 295. F. 8., 9 C. W. N. 605. 

—ua. 225 and 537 would euro any omiasioo. there may be. of 
the particulars required by a. 223. 81 1.0.976: 25 Cr. L J 1152 
1925 Nag. 147. 

..I.-..A in Intention with which 

should, before convlctlcg 
'ith a di^erent intention, 
, , . ive notice to the accused 

. • • . W. N. 344. but In another 

' :uniBtaDceB that it Is not 
necessary for the court to amend the charge. 44 G. 358. 

—even in cases of the defective charges the whole trial is not 
vitiated but only the portion after the framing of the charge. 81 !• 
0. 976 : 25 Cr. L. J. 1152, 1925 Nag. I47. 


S. 226. (Procedure on 
with Improper charge.) 


commitment without charge or 


' e the court cannot 
■ 23 : 8 C. W. N. 784. 


irgo so as to make it 
out in the complaint 
made to him. 32 C. 


e C. vv . N. Im, 
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S' 226. (Procedure en commitment without charge or with 
improper charge) — contd. 

but where the accused was commuted to the Sessions for thu* 

murder of one person and for caussog hurt to another person, under 
the circumstances of the ease the Sessions Judge has power to- 
add a charge relating to the marder of the latter person also, 28 
0 W. N. 561 : 192^ Cal. 625 • 83 3 C. 485 : 1924 Cal. 625 : 26 Cr. L. J. 5. 

* . ’ ‘e third trial was held to be 

26 C 560. 

be used with great caution 
■ . C R Cr. 76. 

a serious charge of daeoity cannot be added after the defence- 

case has closed, without giving the accused an opportunitf to 
meet it. 6 C. W. N. ?3, and a charge cannot be altered after 
delivery of verdict. 5 B. H. C. R. 0. 

•-—the S J can substitute a charge of abetment for the 
substantive offence 11 B. H. C. R. 278. 8 0. 450 i 10 C. L. R. 421. 
He can withdraw a charge which he himself has fram'^d. 12 A. 551, 
but cannot strike off a charge for curing illegality already coromitled. 
J M. L T 409 5 Cr. L J 94. 

—— the S, J. may remedy the omission on the part of the M. 
to frame a charge so as to contain a separate head for each offence, 
7 W R Cr 8, but cannot do so after the delivery of the verdict. 5 
B. H C R Cr 9. 

—the 8 0. may add charges under Ss, 479 and 459 when the 
complaint of the husband was not merely of offence involving the 
use of force but was aUo a speciQu complamt of the offence puntsh- 
able under those sectioQS 34 C. L J. 51. 

—the 8 J. may add new beads of charges complaint regarding 
which was dismissed by the magistrate 16 B 414. 

the S, J. cannot expunge a charge before calling on the 

accused to plead to it. 7 C. t. B. 143, 16 C. W. N. 238 ; 13 Ind. C. 783. 

“without charge" in the sec. applies not only to the case in 

which there is no charge at all, but also to the case in which there 
is no charge in respect of such offence as the S. J. or the clerk of 
the Crown may think the prisoners ought to be tried for. 8 B. 200, 

9 A. 525. 12 A. 551, 16 B 414. 

the “addition" of a charge, when not supported by evidence 

before the committing Hf. Is not only an error of procedure, but an 
improper assumption of jurisdiction, although such charge may arise 
out of the same circumstances. 3 M. 351, 8 C. W. B. 781. 

evidence taken upon a charge under one section should not 

ho applied to a wholly different one. 21 C. 97. 

—the alteration cannot lie made at a late stage and without 
giving the accused an opportunity of re-exatninlng the witnesses for 
the prosecution nod producing bis defence in regard thereto. 22 A. 
L. J. 239 J 81 I. 0. 318 : 25 Cr. L. J. 79S. 

a S. J. can proceed under s, 226 only on the facts appearing 

from the Kfagisterial Inquiry. 71 I. O. 593; 24 Cr. L. J. 177. 32 C. 
22 not/ol. 25 111. 61 ; 41 1. C. 393 Zltsf. 
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S. 227. (Court mar altar chargal. 

thii »fc. m»> I-o wide enouRh to warrant a court in altering 

a chafRF. Li) ktrikms out one of the cb*n;o«, at ati)* litne before 
}ud|;iiiriii but II d im net w irrant the alrlkioi; out of a cliarRe with 
rrejn-ci i.i one out of Juiir ofTrncea for the rurpoio of curing an 
lilrRatiu alri ndt xoinmitird 29 M 5£9 . 1 M. L. T. 409.5 Cr. L. 
J. 94, 49 .M L J '.‘3 

where the uccuinl is summoned under certain icction of the 

Penal Cx-dr bat thi etidonce discloses an ofTeneo under another sec- 
tion. tbr MnRistrdte can amend the charge. The fact of the accused 
being uriginuli) auirmoned under a wrong section doca not affect the 
trial b4 1 C 410 1925 C 579 : 26 Cr. L. J. 302. 

n here the accused were charged with an offence under s 379 

I. P C hut the M found th.>t the that was cut and taken awajr 

by the accused WHS unripe and convicted the accused under s 426 
I V C. as there was no prejudice the conviction was sustalnaltc. 
50 U L. J 2S5 1919 Cal 773 ; 1929 Cr C 517. 

the court can add fresh charge upon which tho accused has 

not been cuinniitted for trial. 9 A. 535. A. W. K. (1887), 155, 10 
0. P. L. U 13.28 0 VV N 561 

although the word “alter" Is taken lo the same sense as it 

Is used in H. 236 as including "addltioo," the addition must he one to 
some specific charge in the nature of an alteration, and not the 
addition of a new charge 8 D. 300 Contra. 9 A. 535. 

"alter" locludes withdrawal of a charge. 22 A. 552. 
^—"return of verdict'’ means return of the final verdict which 
the Judge IS bound to record. 8 11. 200. 

-~whcn the law empowers n 8. J. to add a charge at any time 
before judgment is delivered, he uiuat in doing ao exercise a sound 
and wise discretion. 6 C. W. N. 73. 28 C. tV. K. 561 : 1924 C. 625 : 
83 I, C. 485 : 1934 Cal. 6i3 j 26 Cr. L. J. 5. 

it is doubtful if the section confers jurisdiction on the 

Sessions Court to add or substitute a new charge on fresh evidence 
’ '« • •- '-J the first time. 97I.C.1041! 

, ' nnot alter the charge after 

. . It. Cr. 9. 

C. (mischief h ■ 

by jury but 
I. P. C. read 

be acts without jurisdiction because trial of an offence under s. 149 
read with s. 436 is virtually a tho trial under s. 43G and the Court must 
always first determine whether that offence had been committed by 
an individual and next whether 8.149 makes the participator res- 
ponsible. 93 I. C. 976 : 1926 Pat. 253 : 7 Pat L.T. 178 : 27 Cr. L J. 
512. 

-the adding of a new charge at tho third trial was held .to be 
regular and not exceeding power. 26 0. 560. 
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S. 227. (Court may alter c harge) —contd. 

iostead of amending tbe charge, acquittal on existing charge 

and fresh trial on new facts is safer to avoid miscarriage of justice. 
1927 Sind 28 : 21 8 L. R. 55. 

—framing of additional charge in sessions trial prejudicing 
the accused js illegal. 1899 A. W. 27. 39. 31 B. 218. 29 B. 415. 
5 A. 233 

where the accused are committed to the Sessions for the 

murder of one person and for causing hurt to nnotber person, under 
the circumstances of tbe ease tbe Sessions Judge has power to add a 
charge relat-ng to the murder of the latter person also. 28 C. W. J7- 
661 : 1924 Cal. 625 83 I, C. 485 : 1924 C. 625 : 26 Cr L. J. 5. 

when the accused was committed on a charge of dacoity. 

and tbe S. J. without assigning any reason, amended tbe charge to 
one of robbery, it was improper for him to thus alter tbe character 
of the charge before hearing evidence. 16 0. W. N. 238 : 13 Ind. C 
783 ; 1 3 Cr L J 127, 17 A. 576. /W. 23 A. L. J. 436. 

——a charge of rape cannot be altered to one of adultery as 
formal complamt of the husband is necessary. 29 C. 415. 

'~>caDceUiog of charge under one sec. and substituting of 
another was not, under the oircumstacces of tbe case, warranted by 
'aw U. B. R. 1897—1901 Vol. 1. 64. 

—but without amending a charge which la likely to prejudice 
the prisoner it is open to tbe M. to have tbe prisoner acquitted 
upon tbe original charge and on the asking of the Crown to have 
the accused charged anew according to the new facts. 97 L C. 
lOa. 1927 Sind 28. 

—tbe S J. cannot add entirely a new charge after the 
.examination of witnesses for tbe defence and at a late stage. 31 
iB. 218: 5Cr.L.J.164. 

—addition of further charge by the S J. as to offence 
committed independently of the charge on which commitment is 
made, is lllegaJ. 20 P. W. B. 1909 Cr. ; 4 Ind. C 993 : 11 Cr, L. J. 
131, 3? r o • 

certiO • I 

tbe c ' . . . 

by the . . , ■ , 

—amendment should be made formally and should appear on 
the face of the record. 9W. B.Cr. 14, 

an application for alteration of charge should be made 

Immediately after charge baa been read and explained by the if- 

27C.«'>'‘o ’ • e. 16B.4I4. 

“ Igment is pronoun* 

three offences being 

Incltu cannot remedy the 

defee qjj proceed on only 

three ■ , 

““although a charge may be added or altered at any time 
before the judgment Is pronoanced, still it is illegsl to do so at a 
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S. 227. (Court majr alter charg»l—cniir<y. 

Iste «(•(;(• of t!]o procrodlnsa. t. afirr the prosecution ctie has 
been cloaod and the defence oaidence hai been recorded C C. N. 
73. 31 It !lh 

whenever facti are proved constituting an acRravated 

offence that in the offence which la beinR tried In a criminni 
ease the M m<iit he e>cr re.tdf a« the facta are disclosed either to 
alter the charce under t 3S7 or to refer the cate under a. 347 Cr. 
r f 19*7 Mad 307 99 I. C. 596 • 28 Cr L J. 16|. 

where the .M enquired Into a complaint and framed a 

charge under •''s 332 and 504 1. P. C. aod at the time of writing the 
judgment discovered that aa the occurences were, charges under 
the ivio aections could not be tried together, but Instead of atarting 
separate inquiries be struck out the former charge and framed a 
charge unaer s. 504 onij and gave the accused opportunity to cross* 
examine the prosecution witnesses and odduco bis own witness 
I ,-v n--* '*e*"niDg to ezamino witnesses convicted 

. • • V illegal andwoanot warranted by 

. nvictioo was bad, 90 I. C. 914 : 1925 

•' • 25M\V.N.746, 

person summoned to answer a chatge under s. 34 PoUce 
Act cauoot be convicted under s. 279 1 P, C* without being told 
of the offence for which be waa being tried. 23 A. L 3. 436. 88 I. C. 
1 • 26 Cr L. J 1057 : 1925 All. 448. 

If the complainant compounds the offence, the court ehould 

acquit the accused upon the presentation of the petition of 
composition and has no power to alter the charge already drawn up 
1914 P. R. 29. 

S. 228. (When trial may proceed Immediately after 
alteration). 

power to add charge at any time before judgment should be 

exercised with a sound and wise discretion. Sudden additioQ of a 
grave charge like dacoity and proceediog with the trial without even 
granting an adjournment was illegal. 6 C. W, R, 73 

— ~*wfaen the original and amended charge are so nearly related 
that the trial might be deemed to have been a trial on the amended 
.charge from the commencement and no objection was raised, the 


5. 229, (When new trial may be directed or trial 
suspended). 

when the counsel for the accused, on being asked. ’ 

require a sew trial for the added charge the accused 
prejudiced. 8 Bom. 200 9 A. 525. 12 A. 551. 16 B. 414, 10 ( 

R. 13 Cr. D>$. 3 L. B. R. 75. Re/. 5 M. 20, 11 B. H. C. R. 278. 
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S. 229. {When new trial may be directed or trial suspended^ 

— contd. 

when the new cbargeraised different question of Jaw or admits 

of a different defence on the facta, the court should always act 
under this sec 6 B H. O. R. Cr 75. 31 8. 218. 

- — when new trial is directed the Magistrate cannot refer to the 
former record unless specially put in evidence 7 C. L. K. 193 

- — the S J. cannot add a charge as to which no evidence has 
been taken hy the committine M , the proper course is to postpone 
the trial and send the case to the M for further luquiry. 3 M. 351. 

S. 230. (Stay of prosecution if prosecution of offence in 
altered charge requires previous sanction.) 

when the original sanction for a substantive offence covered 

the new charge of abetment thereof which was based oathe8.>mB 
facts in which sanction had been granted this sec did not apply 
i.e no fresh sanction was necessary, 7 C. W N. 494 • 30 C, 905 

facts constituting an offence under one section is in itself 

no bar to a conviction for another offence under onoiber section, 
provided of course that the facts stated in the order giving saiicli’R 
are the same as those upon which the convic ion is based In such 
case it would be probably necessary to alter tbs charge, but this di'es 
not niesQ that fre*<li consent to the trial upon such altered charge 
would have to be given by the sanction authority. 1919 P K. 31. 

S 231. (Recall of witnesses when eharee altered ) 

, - -'-I-* 


——this section IS imperative ; where tho Court added or altered 

1 3 charge after the commenccuieot of the trial, without ailowme the 
accused to recall and re-examine the witnesses and the accused was 
thereby misled, the H C would order a new trial upon a cbaigc 
framed id the proper manner. 1916 P. R. 33. 

the prov}8iona of this sectiuQ are prereznptory and when a 

charge is altered the court is bound to recall auy witnesses t»hich 
the prosecution or tbo accused desires and the Judge cannot refuse 
to call them because the accused cannot show on what points he 
will further cross-examine. 104 1. C. 97: 1937 Fat. 398; 28 
Cf. L. J. TC9 : S Pat. L. T. 825. 

but there IS no duty laid on tho court to ask the accused if 

he wishes to recall or restiinmoo any witness. The accused should 
ask for such permission. So thero is no breach of any provi-fons 
ia 8. 231 if tho court does not so inquire. 1930 Alt. 215: 1930 
Cr. C. 194. 1924 All. 6G5, He/. 

—the provisions of this sec. are not inapplicable to cases to 
which the provisions of sec. 238 Cr. P. 0. apply. 52 M. SlGs 1918 
M. W. N. 838; 113 I. C. 672 ; 1923 Mad. 2C0 ; 30 Cr. L. J. 223 : .^6- 
M.L. J. 600 
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S 231. iRaesll of witncssea whan charge alttredl^ronfi/. 

whrrr thr c mmlittni; M at a l.ite itaite of the commit* 

ment pTCK-pr^inc* altered the charste without Eirinp the Accused 
an oppeirtontty to rr-rtamlne the wStneite* for the proieciitlon 
and t’. produce hi* defence relatinR thereto and committed the 
accused t'> the ''ei'i.ma on iho altered charEC. the procedure of 
the M wiacntireh ilircal and likely to prepidice the accused la bit 
trial before the ('<iurt of Seaaiona SS A Li. S39. 

the accused ha« the rtRht to recall the prosecution witnesses 

after iJip aJtcMljon of the ebartre eren 1/ the alteration decs not 
affect the defence, the M. havini; no discretion In the matter. 1923 .'f. 
\V N ht" SJJf.atC 3y Cr I.. J 233 s 113 I. C. C72 : 1923 Mad 200. 
when a charge is altered the accused is entitled to exuminc 

, r.t._ -.ecQj. 

■ , • • delay 

• cenrd 


5. 232 (Effect of matertal error). 

apart from the eeneral power given to tbo appellante court 

under 8 423 (1) (Ii Cr P C to ordtr retrial, this aeotlon gives the 
appellate court or the H C. power to direct retrial in eaae of 
accused being misled by the want of charge or defect in the charge. 
7 C W. N 301. 28 C 63. 36 I. C 134. 1916 P. W. P. 50. 

order of re*trial for want of charge should be made under 

this see. and not under s 423 (I) (6}, but If there is nothing In the 
record to show that any valid charge could be made, further 
‘ .. <« V- ... — 4 . 5c. W. N. 819. 

* Bses wherein the cooTlctlon 

e law as to cases in which 
5: 118 I. C. 323 : 1929 Cr. C. 

where the accused was convicted of an offence under a. 211 

I. P C., Instead of abetment thereof, the H. C. refused to interfere 
as there was no prejudice. 7 C. W. N. 556. 

conversion of a conviction of noting Into house-trespass and 

hurl, by the appellate court, ia Illegal. 30 0. 288,7 0. W. N. 74. 
18 C. W. N. 1274, 1276. the H. C. set aside the conviction of murder 
and convicted the accused under s. 3261. P. 0. on their confession 
and the evidence of two witnesses. 8 0. 211. 

— ^where the charge framed against the accused was to the 
effect that they caused bnrt under s. 321 I. P. O to a certain 
person by means of a cutting Instrument (dao) but they were 
convicted under s. 3St I P.G. for assault with a laiht it was held 
that the accused might have been prejudiced m his defence by this 
error in the charge and a retrial was ordered. 17 0. W. N. 419. 

— --where the accused was charged for dishonestly using 
as genuine a forged document but was convicted for defamation 
the conviction was set aside 28 C. 63. 

——conviction for perjury was set aside for the vagueness of the 
charge. 10 O. W. N. 1099 : 4 a L. J. 558. 
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S. 232. (Elfect of material errof)— conM. 

— wheo the charge did not contain the occasion of defamation 
the conviction was set aside. 7C.W. N. 74. 

—in case of defamatory statements by the accused on several 
occasions the charge must specify the particulars of those several 
occasions 119 I C. 532. 

■ ■ -where in a case under a. 498 I. P. C. the charge alleged 
that the woman was taken away from the complainant’s custody but 
the evidence showed that the woman was taken away from the 
custody of another person, held it would not be proper to order a 
retrial on an amended charge- 1930 Cal. 138 ; 1930 Cr. 0. 138. 

S. 233. (Separate charge for distinct effenees.) 

Scope of the section. 

—the first part of s 233 lays down that for each distinct 
offence there shall be aseparate charge. The provision is mandatory. 
But whether the failure to comply with It is an illegality which 
vitiates the trial or ‘ .*■’ regard 

to which thpre ts clear Calcutta 

H. C 52 C. 253 • 29 < ’ * ■ !1 : 1925 

Cal. 341 ! 26 Cr. L. J ‘ , 

case of defamatory statements by the accused on several 
occasions the charge must spcify the particulars of those several 
oeoasiODs. See 537 cannot cure (be defect. 1191. C. 532. 

‘>—tbe object of the section is to see that the accused is not 
bewildered in his defence by baviog to meet several charges 
distinct from one another. 19 C. W. N. 972 and to see that he is not 
prejudiced by such misjoinder. 15 B. 491. 

—but it IS better to have too many charges than to have 

cd it should not be dropped 
ten to attack on the ground 
; ^ Pat. 275: 1929 Cr. C. 62: 116 

' . e trial of each accused for 

‘ ■ ■ * • . are laid down in section 

• . tly construed so as not to 

defeat tho right of IndependeDt trial conferred by the cencraMaw, 
5 P. L. J. 11. 

——this section also applies to trials under the Bengal Excise 
Act and the fact tbat the trial has taken place in a summons case 
•docs not exclude the operation of this section 41 O. 694. 

this section applies not only to original trials but the ap> 

pcllate Court is also bound by it. 1905 P. B. S3. 

What are distinct olfenees. 

omission to frame two separate charges for two distinct 

offences (per /Vsc/ier. ,7.) vitiates trial, (per Shar/uddin and Beach 
craft, JJ}s does not vitiate the trial as tho irregularity may bo cured- 
by s. 537 Cr. P. C. 19 C. W. N. 973, 25 M. 61. 5 O. W. N. 866 Ref, 11 C. 
W. N.54. 4IC. 66. 
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S 233 What are distinct 

—when two ofTencos are committed and the5’ have no conce* 
tion with each other thev nrc distincl offeners within the sec. 19 C. 
W. N 972. 

each false entr> which amounts to an net of falsification 

constitutes a separate ufTvnco atlbouRha number of false entries 
might he proved to cover one defalcation. 1922 M. W. N. 476: 1922 
Mad 4 55 44 \l. L J C7 72 1. C 622. 

emheizlement of money (s 409 1 !’■ C.) and falsification 

of .iccuiints (8. 477 A 1 I* C.) covering items other than those 
emheuled. are distinct offences. 3It A. 42. 

abetment of falsification of document and fraudulent des* 

truction (if document are distinct offences 26 M. 125. 

kidnapping a boy and assaulting his mother are distinct 

offences. 26 .M 454 

offences under ss. 167 and 466 1. P. C., 8 C 450 : 10 C. 

L R /«. — «-» OSS t n rx — .. J OR.* . r. /, .. 

M 441 I 

N 550 
C . 1 ( 

tioct offences which should be tried separately 

—simple hurt under sec. 323 hV.C. and grievous hurt under 
section 325 1. P C. are distinct offences. SO 0. 94. 

'-^offences under sections 182 and 500 I. P. C. arc distinct 
offences. 37 C. 604. 

theft in dwelling bouse and abetment of crimioa) breach of 
trust are distinct offencee. 5C W. N 294. 

^—offences under section 330 L P. C. and 348 I. P. C. are 
dietinct offences. (1919) if. W. N. 199. 

gang of 

of trust uuuer a. uie aisiiiiut oueucee. uv ai, J40. 

charges of adultery and bigamy are distinct offences. 

Rat. Un. 4. 

' » book oi account amounts to a 

■ ' tnt the joinder of three charges 

uuuei B. 4UO i. L.\j auu one uuuer e. 477 1. P. C. against the accused 
in one trial 44 A. 540 : 66 1. C. 322. 

where 26 different sums were misappropriated during a< 

— .J .»!• lu-.-j.L I . -♦ *^e trial regarding 

■ money collected 

ent persons, 6 C. 

>m three distinct 

uuti vauseu lu iwu persona IV u. vv. ^<<<>. or cheating three 

persons. 41 C. 66, 25 O. C. 154, or two attempts to cheat comm' 
on two different dates 2 C. L. J. 618, constitute distinct offences 


f 
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S, 233. What are distinct offences— con^cf. 

wrongful confinement of several persons on several occa- 
sions constitutes distinct offences. 1919 M. W. N. 199. 

receiving stolen articles on different occasions, though 

the articles were the proceeds of a single burglary, constitutes 
distinct offences. 2 P. L. T. 47. 

What are net distinct offences. 

any number of false statements in one deposition consti- 
tutes one offenco because any number of false statements in the 
same deposition is one aggregate case of giving false evidence and 
charges of false evidence cannot be multiplied according to the 
number of false statements contained lo^tbe deposition d6 C, 808, 
-6 U. H. C. 17 

filing three forged documents at one time constitutes one 

-offence 20 C. 413 

embezzlement of two separate sums on two different occa- 

.sions m regard to same persons is really one offence. 14 C. 128 ; 29 
M. 558. 

—^misappropriation of several books of account m respect of 
the same estate though on different occasions is but one offence, 
the several books of account forming but one set of books. 17 C> 
W. N. 479 

—stealing of several bullocks from the same herdsman at 
the same time is one offence. 1881 A. W. N 154. 

—theft of a box and a bicycle from one person committed at 
the same time is one offence. 21 Cr. L. J. 682 (c) 

kidnapping with Intent to eteai and theft, constitutes one 

offence. 11 W. R. Cr. 38. 

house-breaking by night to commit theft in the building 

constitutes one offence. Bat. Un. Cr. 79. 95. 

even if the articles recovered were of diverse character, it 

con*titiited the same offence ae being punishable under the same 
fecilon of the Code, 3 Fat. 503 ; 5 Pat. L. T. 319 : 81 I. C. 226. 

legality of joint trial in case of misappropriation of twenty 

six items 76 I. C 652 ; 25 Cr. L. J. 22, 

theft of two bicycles and tho dishonest possession oftbem 

'by different persons, knowing tbom to be stolen, form ono transac- 
tion even though the receipt is not simultaneous with the theft- 
The joint trial of ail of them is not bad in law, 44 A. 276 : 20 A. 
L. J. 96 : 67 I. C. 510. 

when a person Is found in possession of a number of stolen 

articles, the offcnco committed by him (receiving stolen prooorty) 
is A single offenco and not a number of offences and it makes no 
difference whether the articles belong to a stogie owner or to different 
• owners. But if there is evtdeneo that the accused received the 
nrtlolei at different times or from different thieves, the case would 
'ho different 45 A. 485, 50 C. 594,3 I’at 503 the mere fact that the 
goods stolen from two different persona or on different occasions, 
are found in tho possession of the accused does not make it distinct 


cniuiSAL rnoccnt Rt conn 


357 


S. 233 What ar* not dlatlnel otfaneaa— mnr'/, 
cffricro (' Ml. 13 A 317. ilut r^cflvine lioleD artlclri on 
difT) rrnt th>'UKh tbt* ariiclt** wrrr Hip rrocecdt of a tingle 

bur»:ltr]r duimci ufTenre. S 1'. L. T. 47 

rPceiMiig a hribp partly on one day and partly on another 

It but one . tTeiiep i (’. W S 32. 

Joinder of distinct offertcea. 

onr ch«rv:o (or three distinct acti of criminal breach of 

truii with tliri'o distinct aria of faltifylniz aecouDti la bad. 30 M. 
32« ISC W N US'. 22C. W N. 595. 

the incliiiiuM In OOP chartte of several dittinet olTenccs fa an 

tllegili'} and tne conviction must lie set aaldc, 17 C. W. N. 837 : 40 
C 846 2dln.l. C 509 14 Or L J. 449. 

joint trial <■( diiliuct olTencea not falling within the ezeep- 

tiona Is n»i an irregularity curable l>) a S37 but ia an illegality, and 


218 U 4, iu Liieriuivii. la c Ias, oju. a o. i<o. Al. 

—but the Joinder of two diatinct offences in a single charge 
IS an irregularity and not illegality and docs not vitiate a trial 
unless tne accused is prejudiced thereby. 31 C. W. K. 3J7 : 1927 Ual. 
330 ;45C. L J.S91: 18 Cr. L J. 317 s 100 I. C. 827, 33 C. W. N. 
839 : 43 C. L. J 133 : 1913 Cal 70O. 

Joinder in one charge of two distinct nETeoees committed on 
one and the tame date ia tUegal. 6C. L. J. 757 ; 6 Cr> L. J. 442, 2 
C. L J. 518, 13 0. W. N. 1039. 

Joint trial of several persons for distinct offences is Illegal. 

165 P. L H. 1905 s 5 P. R. |9P5 Or , 3 Cr. L. J. 76. 

— a charge relating more than one distinct offence is bad in 
law. But the whole trial Is oot vitiated because a particular ebargo 
was in cootraveiition of s. 233 Cr. P. C. 36 C. L. J. 149 : 50 C. 94 ; 71 
I.C. 120. 

three distinct complaints of three complainants against tbe 

same accused cannot be joined, 11 C. W. N. 1128. 

— —distinct vbargea should be framed (or 'several dacoities 
commuted m the cour>>e of saise night though they might be tried 
atone trial forming ona series of acts so connected together as to 
form part of tbe same traosactfon, 26A. 195:A. W. li. (1903) 231, 
A. W. N, (Uii2) 42 Re/. 

where several persons sleeping in a hut were murdered by 

setting fi-e t-i it and one charge of murder oomprisiog tbe names of 
all tbe victims was framed it was a defect though technical. 52 
C. 263 : 29 C, W. N. 173 : 85 I. C- 231 : 26 Cr. L. J. 487 : 1925 Cal. 341 : 
40 G. L. J. 541. • . ■ „ r 

Illegal Joinder of charges. 

- —where two accused were charged under s. 324 1. P. 0., with 
causing hurt to three persons and only -one charge waa 
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S. 233. Illegal joinder ot charges— co»Id. 

retrial was ordered as it prejudiced the accused. 17 C. V7, N. 419 : 

19Ind. C. 308 : 14 Cr. L J.212. 

where several persons are murdered by setting fire to a hut 

there must he a ehatfte la respect aC each viotitn, 32 C.233 t 29 C. 
W. N 173 ; 40 C. L. J. 541 ; 85 I. C 231 ; 1925 Cal. 341 : 26 Cr. L- 
J. 487. 

joinder of two acts of extortion though arising cut of the 

same transaction, 10 C W. If 53 : 3 Cr. L. J. 141, or of two 
attempts to cheat committed on different dates, 10 C. W. If. 520 r 
3 C. L J. 618.3Cr. I, J. Ill, or of theft and escape from lawful 
custody, 3 L. B. B. 221 : 4 Cr. L. J. 389. 1 L. B. R. 361, is illegal. 

charges of criminal breach of trust and falsification of 

accounts committed in separate transactions cannot be tried jointly 
but if committed in the same transaction they can be so tried. 40 C. 
318 • 20 Ind. 0. 412 : 14 Cr. L. J. 428, 30 M. 328, 25 if. 61 : 5 C. W- 
N. 866 P. C. Fol. 

—when two distinct offences committed in relation to two 
attacbment'warianta were joined together in one charge but they 
forme'* not an illcgaHly*' 

941 ( 

~ ' i Cattle Trespass Act 

and s. i. r. u. were eo near in point oi time and place that they 
might reasonably be held to have formed part of the same transao* 
tiOD and no objection to the joinder of them was taken till the matter 
was taken up to the H. C. in revision, held that the joinder was 
not Illegal. lOO I. 0. 381 : 28 Cr. L. J. 301 : 1927 ilad. 396 ; 1927 
if. W. N. 167 . 50 M. 841. 

- — one trial for having been found in possession of stolen 

k-i . juf . and stolen at different 

• • • • • r. L. J. 277 : 1 Ind. C. 335 : 

' ■ ' 64 F. W. B. 1910 ; 4 Cr. L. 

charges under s 302 and 201 I. p. C. cannot be combined. 

2 Weir 301. 

—joinder of accused passing and publishing defamatory 
resolutions with the accused transmitting the same to a newspaper, 
IS illegal. 7M, L.T. 127; 11 Cr.L. J,135: 5 Jod.C 436. 

in prosecution for giving false evidence the case of each 

accused should bo separately enquired into and tried. 5A.l7,6iI- 
251, 10 G. 405, 39 P. B. 1888, 4 Bom. L. B. 38, unless a conspiracy Is 
proved. 4 Bom. L. B. 53. 

■ the accused cannot bo tried jointly for abetment of falsifica* 

tion of document and fraudulent destruction and secretion thereof 
and abetment of criminal breach of trust. 26 M. 125 


, • • ,1 a 

wtiolo scries of falalUed aocounta may bo tried in one charge. 18 C. 
V7.N.1U2; 19 Cr. L. J. 987. 
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S. 233. into*! Jolntf*' el eh*rg«s»mn|ij. 

>}oint trill WBi bid whon the thirf ujd llio receiver did not 
set loRriher or the lli»ft snd the recelrtoj; did not form part of 
the same traotactiun j C L J 7H (note). 1 C. W N. 35, 33 0. IS5C. 

when four personi were coneicteil under s 193 f P. 0. Jor 

fabricatiDR two kstiuipati executed on the same date but separately, 
joint trial wai held to bo (UeRal 21 C. W, N 7S6. 

—lep irate retainers by separate persons of separate articles 
at dilTerent plac-ca, nllbough the articles may be the proceeds of 
one dacoit> <.annut be tried joially 33 C. 1256 : 3 C. L. <1 412 : 10 
C \V N 91 J 3Cr L J. 3)1 

where the oUeiiees of mischief and rioting are quite sepjrate 

transact! ms end In both tho transactions the same persons are not 
the accused, a joint trial la Illegal 1923 Lah. 185 : 106 I. C. 450 : 
29 Cf L J 31 

where sereral seeuaed peraoas were jointly cliarged vrilh 
having on two separate dates, within twelve months, committed 
two offences of the same kmd but not ferining part of the s.ime 
transaction the trial was illegal 3i C 292 iO C. NV. N. 32 1 i 
Cr. L.J 126, UC. W.N. 5lt. 4 Cr L.J. 415 Uiaf. 

—~altcraative charge of two different offences under two sees. 
Ji bad. 10 0 124. 15 B. 491. 14 A. 532. 

—one trial for receiving stolon properties belonging to different 
pefsons is bad. 13 C. W. N. 418 6uf see 3 Dom L R. 187. 

—where two persons were tried together with respect to 
offences partly joint and partly separate, there was misjoinder of 
parties and retrial should be ordered. 2S C. 104 

-charge for substantive offence and abetment thereof la bad. 
24 .M. 523 P. 547 

—joinder of offences under s. 125. Railway Act and under 
a. 225 1. 1. C. is Illegal 29 C. 287 : 6 C. W. fj. 468, 29 0. 358. 

altemative charge of two different offences U bad in law. 

10 B. 124, 15 B. 491, 14 A. 507. But alternative charge for making 
contradictory statemcots is not affected by this see. 10 0.037,13 
B. L. R 324 s 21 W. R, Cr. 72. 

.Effect of Illegal Joinder cf charges. 

s. 233 must be strictly applied save where the Code Itself 

provides exceptions. 28 51. L. J. 381 : 16 Cr. L. J. 298 * 28 Ind. 
O. 522. 25 M. 61. P. C. 41 C. 60. 722, 30 A. 351, 29 C. 385, 18 
C W. N 1152. 

disobedience of an express provision of Jaw Is not a mere 

irregularity curable by s. 537 Cr. P. C„ but an illegality^ and such 
illegality cannot be made good i '* ■ 

judictment upon which a convlc • * 

if. 61. P. 0.(23 C 7,27 C. 839, " 

but the Calcutta H. C. • ■ ; 

cf two distiact cffencee fn a single charge Is a mere irregu/arity 
and not illegality and cannot vitiate a trial unless that has 
.prejudiced the accused. 31 C, W. N. 337 : 1927 Gal. 330 : 100 I. C. 
.827: 28 Or. L.J. 347. 

24 
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S. 233. Effect of illegal joinder of charges—confc^. 

the defect caonot be cured by striking out the additicna) 

charge after the mischief. 29 AT. 569 : 1 AI. L. T. 409, 5 Cr. 
L J. 94. 

— — but the conrietiou seed not be set aside if the accused has 
pleaded guilty and has Dot applied to set aside the convictioa 
and DO iDjustice has resulted. 4 L. B. R. 315, 4 L. B. B. 49, 5 P. 
R 1906. 35 C. 161. 1907 A. W. N 20» 

the H. C. must he satisfied before granting leave to appeal 

to the P. C. that substantial aud grave injustice has been done by 
the misjoinder of charges. 33 B. 221 

where the M framed distinct charges and numbered them 
as distinct cases but when the witnesses came to be cross*examined, 
’ ‘ ' ' ‘ . two trials separate and 

I promiscuously in respect 

joint trial was illegal and 
•• 527. 

Legal joinder. 

— — when a person commits offences of similar nature agaios®- 
series of persons, he may, at one and the same trial, be tried for any 
three of them committed within twelve months. 13 C. W. 507 r 
9C. L J. 149 . S M L. T. S49. 9 C. 371 Foi. Jl C. W B. 1128 Dta. 

——when the three separate complaints of cheating against 
the same accused were tried in a single charge and the accused 
made no objection, the trial was not bad. 41 C. 65 ; 13 C. W. H. 
183: 15 Cr L.J 224, 

—joint trial of persons charged with criminal breach of trust 
and receiving stolen property, not being objected to, was held not 
to occasion a failure of justice. 28 C. 7. 

one charge for three offences against three persons on 

bame date and forming part of same transaction is not illegal and is 
cured by s. 537. 18 C W. N. 54. 

receiving bribe partly on ooe day and partly on another is 

a continuous offence, 5 O. tV K. 332,80 aUo collection of money 
from the villagers in a bodv constitutes oue offence 10 0. W. K. 

520: 20 C. L. J. 618. 13 C. W. N. 1062. but see 25 M. 6l,P.C- 

1904 A. W. N. 223 

-—alternative charge for making coatradietory statements is 
legal as it is one offeoce 10 U. 937, 13 B. L. H. 314: 21 W. R- 

Cr. 72. 4 C. W. S. 249. SZ A. 115. 11 B. 702 26 Af. 55. 28 B- 

533.30C. f.08. 

any number of false statements in the same deposition is 

one ofTence, 36 C. 808, C Af. H. C. 17. 

filing three forged documents at one time constitutes ooc 

offence 20 C. 413. 

—‘at the same trial the accused can be charged with murder 
and in tbc alternative with the olTonee of causing evidence to 
disappe-ir with the intentioa of acrecnioc the offender. 25 Boni. 
L. a. 221 : 1923 Bom. 262. 
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S>233. Lagil 

— framlnc of a utiRl* chstRC for th^ offcncM of Icldnapplne 
aod abductiun I* not ilircal 50 C. L. J 533 : 1930 Cr. C. S03, 

At f'l ihr trial of affo*'«TO*» Cfl*''*/' 

Separate trial of dlatlnct otfeneea dlacloied by same 
fact 

whrn thr eatnp fact diactosea two dittinet offences triable 

by two difforrnt courti they can be leparately tried by tbe rr*. 
pectne courts 6 C. \V N. 550. 

Waiver. 

}0)nt trial of several distinct complaints is illeiral and 

cannot be cured by waiver to take objection. 1 1 C W. N. 1S8 ; 6 Cr. 

L. J 521. 3 M L T 407 18 M. L. J. 330 . 8 Cr. L. J. 152. 13 0 W. 

N 418 9Cr L J 277, 30 P. L. R 1910 11 Cr. L. J, 597. C4 P. W. 

K 1910 Fol 9 C L J 149.13C W N 507 ; 5 M. L. T. 349 Z)ia. 

contra 1912 Af. \V N. 545 13 Cr L. J. 251. 23 C. 7, 27 C. 839. 
MlaeellaneoiiS 

—the fact that tbe trial bas takes pUce os a summoDs case 
does not exclude tbe application of a 233. 16 C. W. K. 486 . 19 C. L. 
J 53 : 410.694 15 Cr L. J. 73. 3 L. B. R M3 t 3 Cr. L. J.150. 

' . ' *. 'sjoinder of charges, Is not 

• • res that the court should 

• . ict. oeeasiosed a failure of 

" *' 441. but these cases have 

. • M. 61 P. C. 

——this sectiou does not apply to preiimioary enquiry held by a 
committing Af. 26 Af. 592. 7 Bom. L. R. 457. 

— — when tbe same fact discloses two distinct offences triable 
by two different courts they can be separately tried by the respec- 
tive courts. 6 C. W. IT. 550. 

tbe exceptions to tbe sec. are not mutually and necessarily 

exclusive. 33 B. 77. 221. 

S. 234 (Three offences of same kind within one year 
may be charged together) 

Amendments. 

(1) By the insertion of the words ‘ whether tn respect of the same 
person or not" tn the section, the conflicting views of the authorities 
on the point hare been set at rest, 

D — ii : — — » r-- t — actedthat 

’’ the same 

. ’ ■ L. J. 761 

■ • . ■ . f the same 


Scope of the section. 

the object of this section obviously is that tho jury mav 

not be prejudiced by the multitude of obnrgoi and tho Incor 



372 


ckimikal proceddre code. 


S. 234. Scope of the section — contd. 

veoience of the bearing together of a large number of instances of 
culpability and tbs consegDont embarrassment both to Judges and 
accused. 25 Mad. 61 P. C, 

^tbis section provides that the trial must be limited to three 

offences, it does not say that the trial must be limited to three 
charges, the same offence may be charged under different sections 
of the I. F. C and any number of such charges can be tried in one 
and the same trial 33 B. 77. 

the two ss. 234 and 235 Cr. P O. must be construed apart ; 

there is no provision nhich would allow the two to be added to* 
gether, so to speak, m order to provide a trial of one person for more 
than three charges even if some of the charges may form one series 
of acts so connected together as to form the same transaction 
1927 Nag. 22 : 97 I. C 363 : 27 Cr. L. J. 1099. 

ss. 23l and 235 cannot be combined so as to try ]ointIy the 

offences of kidnapping and cheating with respect to two girls on 
different occasions 48 A. 236 : 91 I. C. 815 ; 1926 All. 261 : 24 A. b- 
J 239 . 27 Cr. L. J- 143 

— ss 234. 235 and 236 are mutually exclusive, 51 A. 544 : 
1929 All 202 . 30 Cr. L J. 687 116 I. C. 794 t 27 A. L. J. 329. 


Applicability. 

-—^'offences of the same ktnd" in the sec. Includes offences 
• • 1 offences 


J. K. asj, 

J, 149. 
t A. i4r, 


a person successively committing, within the space of 

twelve months, several offences of the same kind e. g-, extortion, 
against different persons, may be charged with and tried at one 
trial for any number of them not exceeding three. 13 C. W. N. 30i 
<9 O. 371. 7 A. 174. Rat. 331 (1887) fol. 11 C. W. N. 1128 doubted 
and distinguished. 

contrary view was held in 13 C. W. N. 418 where it was held 

that one trial of the accused for having been found in possession of 
stolen properties belonging to different persons and stolen at 
different times was illegal and also in 11 O. W. N. 1128, where 
it was held that section 234 refers to different acts done by the same 
individual or sets of individuals against the same complainant or 
complainants so connected with each other that they may in la^ 
be taken to be oPe person. (In this case three persons laid three 
separate complaints against the accused alleging that they committed 
rioting and individually caused hurt to each of the complainants 
and threw away and spoilt their foreign salts and other articles). 

But the point has teen set af rest by the insertion of the words 
•'iriiellier of the same person or not" in the section. 

‘this section applies whero a person is accused of more 

offences than one ; it dors not apply whore a person is charged for 
one offence only, 47 0. 15l. 
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S. 234. AppUcabllUjr— 

— ~lbli seellon rontemplalra a jafn<)crof chargM for ofTcncca 
com(nlttc<l within one fair 1905 P. Jl. 14 and U refrr* to offeneca 
and not to traniactiona . It doaa provida that all ofTcncri committed 
wlibln one ytar Jn there differrnl tranaetjooa maj- he tri«J and 
joined in one trial 10 » It 19*. 30 M 328. 

—where there waa a eharpe of an ofTence under a 413 1. V. C. 
and Bome of aeveral Inatancea of the receipt of atuleo property 
alleRcd were prored and the •Tldeoce did not make out a “habit" 
in the accused and the accused waa thereupon conrictcd on separate 
charget for an ofTenco under a. 411 1. 1*. C., the conviction was not 
illegal and a. 338 and not 334 or 236 applied to the case. 1923 All. 
139 : 107 1. C. 211 : 29 Cr. L. 3. 232 

this aec. ddea not apply where several persona are jointly 
.... ,.j c... — r..„ .v_ ..«•> /.r . . ....jq accused only 33 U. 292 : 

L It 1911 : 28 P. W. R. 1911 
Cr L. J 477 Fol 11 0. L. J. 
C W N 54 : 0 C L. J 757, 

1 Jief 794 (Bur)20Cr L. J. 

7 (Nag.) 5uf eee contra hefotc 

the word '*a person" In as 231'238 locludes n set of persona, 
having ita ordinary and natural meaoing as defined by the General 
Clauaee Act and is not to be restricted to the aingular number. 3 
P. L J. 221. 20 Cr. L. J. 351. M. W. N. 11919) 199. 3 P. L J. 131 ; 
19Cr. L.J 673. 

——the word “section'* In thiaeec. Is not invariably to be read 
aa aingular. It is not the lotentioo of the Code, to exelude from 
the operation of the sec. an offence because it is made the subject of 
more than one charge. 33 B. 77. 221. 

the power given by the see. is to be used with great care 

and caution when there are different complainants. 19 0. W, N. 
557 : 16 Cr. L. J. 332. 

the sec modifies a 233, but there is nothing in the see. to 

prevent an accused from being separately charged and tried on the 
same day for any number of dutinet offences of the same kind 
committed within one year. 3C 540: 1 0. L R. 478. 12 Bom. L. B 
226, 50 C. 632 

this sec. must be read aobjeot to the special provisions of 

sub.seo. (2) to s. 222, 27 A. 69, 2l A. 254. 

One offence. 

any number of false statements in one deposition constitutes 

one offence. 36 C. 808, 6 M. H. C. 17. 

filing three forged documents at one time constitutes one 
offence. 20 C. 413. 

embezzlement of two separate sums on two different occa- 
sions in regard to same persons is really one offence 14 C. 128,29 
M 558. 

.^—misappropriation of several books of account in respect o 
the same estate though on different occasions is hut one offence, 

./ 

S' 
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S. 234, Ona offenee-^conM. 

the several books of account fonnitig bat one set of books. 17 C. W. 
N. 479. 

——where a charge under s 409 1. P, O, consisted of a total 
amount which was made up by adding together the several amounts 
embezzled by the accused at difFereoc times but the accused did not 
realise and misappropriate different sums at different periods there 
was no contravention of sec. 234 Or P. C. 1927 Cal. 409 ; 45 C. h. J. 
207 ; 101 I 0. 597 • 28 Cr. L J- 469. 

stealing of several bnllocks from the same herdsman at the 

same time is one offence. 18 A. W. N. 1S4. 

theft of a box and a bicycle from one person committed at 

the same time is one offence. 21 Cr. L. J. 682 (C). 

thef; of two bulls at the same time though belonging to 

two different persona constitutes a single offence. 90 I. 0. 151 : 26 
Cr. L. J. 1495. 

—kidnapping with intent to steal and theft constitutes on® 
offence. 11 W. R. Cr. 38. 

—house-breaking by nigbt to commit theft lo the building 
constitutes one offence. Rat Uo. Cr 79, 95. 

oven if the articles recovered were of diverse character, it 

constituted the same offence as being punishable under the same 
section of the Code 3 Pat. S03 . 5 Pat. L. T 319 r 81 1. 0. 226. 

—legality of joint trial in case of misappropriation of twenty* 
six Items 76 I C 652 : 25 Cr. L. J. 22. 

—-theft of two bioydes and the dishonest possession of them 
by different persons, knowing* them to be stolen, form one transaction 
even though the receipt is not simultaneous with the theft. The 
joint trial of all of them is not bad in law, 44 A. 276 : 29 A. L. J. 98 : 
67 I. C. 510. 

when a person is found in possession of a number of stolen 

articles, the offence committed by bim (receiving stolen property) 
Is a single offence and not a number of offences and it makes do 
difference •whether the articles belong to a single owner or to 
different owners. Gut if there is evidence that the accused received 
the articles of dt/fergnt timeaor/rom different thieves, the case would 
be different. 45 A. 485, SO C. 594. 3 Pat. 503 ; the mere fact that the 
goods stolen from two persons or on different occaiions are found 
in the possession of the accused doea not make it a distinct offence. 
15 C. 511, 15 A. 317, but receiving stolen articles on different 
occasions though the articles were the proceeds of a single burglary, 
constitutes distinct offences, 2 Pat I*. T. 47. 

receiving a bribe partly on ona day and partly on another 

Is but one offence. 5 C. W. N. 32. 


Distinct eliences. 

—faislGoation of accounts uodcr B, 477 A. and criminal breach 
of trust under s. 409 are distinct offences. 30 51. 328. 

—charges of adultery and bigamy are distinct offences. Rat. 
Un 4. 
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S. 234. Distinct offences — contd. 

Diisappropriation of three sums of motiey from three- 

distinct persons constitutes diatiaet offences. 6 C. L. 3. 757. 

hurt caused to two persons 19 C. W. N. 972, or cheating three 

persons. 4l C 66, 25 0. C 151 or two attempts to cheat committed 
on two different dates. 2 C. L. J 618. constitute distinct offences. 

wrongful confinement of several persons on several occasions 

constitute distinct offences. 1919 M. W. N. 199. 

receiving stolen articles on different occasions, though 

the articles were the proceeds of the single burglary, constitutes 
distinct offences 2 P h.T. 47 
Not exceeding three. 

an accused can only be charged and tried at one trial for any 

number of offences of the same kind not exceeding three and 
committed within the space of one year and each falsification of » 
hook of account being a distinct offence under s. 477 A I F. 0., not 
more than three of such offences committed within the space 
of one year can be tried together. 26 C. 560, 30 Af. 228. 1911 M. 
W N 536. 32 A. 57, 44 JI. L.J. 67.41 C. 722. but Ifsuch offences are 
committed in the course of a single transaction any number of them- 
can be tried together 1912 Af \V. N. 545. 

three ch&tgea oierimioatinisapropristioj) end a charge under 

section 210 1 P. C 22 C. W. N. 596, three offences under section 411 
I. P C and three offences under section 414 I. P. C. 49 0. 555, and 
three offences of forgery and three offences of criminal breach of 
trust 32 A. 219, 44 A 540, cannot be tried together. 

-—but when such offences are committed in the course of same 
transaction they may be joined togetber. 22 Cr. L. •1.230 (Pat.)^ 
1312 M.W.N. 545. 

where three offences are offences of the same kind within 

the meaning of see. 234 Cr. P C and they are committed within 
the space of one year the M. can bold one trial 29 Cr. L. J. 287 : 197 
I C. 82b:9 A.I. Cr.C. 433. 

where the charge consisted six distinct and separate charges 

of falsification of six separate and distinct accounti, the violation 
of the law under this section which provides that not more than 
three such offences should bo tried together, rendered the trial 
illegal. 45 C. L. J. 1 ; 28 Cr. L. J. 291 : lOO I. C. 371 ; 1927 Cal 946. 

— ^a single charge for three distinct offences under s. 420 1. 

C. in relation to three dlffereot persons committed within one month 
is not illegal. 90 I. 0. 221 ; 1926 Pat. 347 : 27 Cr. L. J. 900. 

-—the illegality of oiis>joioder of charges cannot be cured by 
the judge by striking out one of the charges after the trial has 
ciosed, 29 M. 569, or by saying in bis judgmeut that he would proceed 
only on the charges legally joined. 49 C. 555 : 1922 Cal. 401. 

When joint trial holds pood. 

• single charge is good lo cases of embcsrlement of three 

•urns of money within one year. 32 0. 1085, but such* charge 
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S. 234. Wh«n Joint triot hettfo good—mnl'/ 

doTi rot tland If tbo accutod Is prfjudicrd. J6 T W It IM" : 

€Cr. L. J. 137. 

—four cbarcci In roipccl of two nffencci under 124 A. and 
153 1. r. C. rrlalins to two nftlclo* in the ncwsp.iper were hcIJ to 
be legal si there wai no mlijoinder of charges. 33 II. 77. 221. 

— —a conxiction for trimioal breach of trust committed by 
miiappropnallon of a large sum of money made up of various Items 
Is not bad 22 .M I.. J, 112. SI C 928. coafro 2C. W. N. 341 

where the charge consisted of a total amount which was 

made up by adding together the acvcral amounts emhertled by the 
accused at different times but it appeared that the accused did not 
realise and misappropriate differetit sums ot different times, there 
was no contravention of the provisions of the section. 45 C. L. J. 
207 : 1927 Cal. 409 ; 101 1. C 597. 28 Cr. I.. J 4G9, 

—three charges ot misappropriation committed within a year 
can be tried together 22 C. W. N $96. 

where a rebellion was organised and continued under the 

headship of a particular person when the accused fultowed at one 
atage or the other they were ail jointly triable for the offence of 
waging war against the King. 1925 M W.N 192 : 48 M L J 308 
•>— where two persona were jointly tried and convicted of 
passing counterfeit coma on three different occasions to three 
different persona on the same day tbe trial was not bad for mis* 
joinder 44 il. L J. 130 : 69 I C. 447. 

where several accused were tried together upon several 
charges tbe ffrst of them being criminal conspiracy to commit murder 
and other offences under s 12(i*B and the other charges being various 
specific offences committed in pursuance of that conspiracy, there 
was DO misjoinder of charges within this section. 1927 P C 215 t 
110 I C. 225 : 29 Cr. L J. 673 : 54 1. A. 45 : 8 Lab. 230 P. C 

where two persons abducted a girl and took her in the 

house of a third person where they wrongfully confined her and 
all the three persons were jointly tried, the first two for offence under 
8. 366 I. P. C. and tbe third under s. 368 I. P. C. tho joint trial was 
not had 1928 Lab. 751 . 29 Ci. L. 3 496 169 I. O 224, 

When Joint trial is bad. 

■ — j'oiot trial of offences or of accused unconnected with one 
another is bad. 12 M. 273. H C. W. N. 274 (note), 5 C. W N. 294. 
30 A. 351,4 L B. R. 315 F. 8. 

— —joint trial of several accused charged with the same 
offence as well as with some other sonardte offence is bad. Rat. 
Un, Cr. 509. 

—a charge for threatening more than three persons with, 
injury if they did not pay him bribes was held bad for multiplicity. 

2 Weir 199, 11 C. W, N. 1128. and so also the joinder of six charges 

releting to report and evidence -*■ i 

14 Bur. L. R. 242 : 4 L. B. R.294 ' ' 

—criminal breach of true 

respect to various items Is bad. ■ ‘ ' ■ 
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S. 234, When Joint trial IS bad — eontd. 

N. 412: SOM 328. 30 A 351, 32A.57:2P. R. Cr. 1905, 41 C. 722 ; 18 
C. W. N. 1152, 5 M W. N. 536 : 13 Cr. L. 3. 21. 

three distinct acts of crinisl breaches of trust and three 

distinct acts of falsification of accounts, though in respect of the 
same items cannot he tried together. The case is not covered by 
s. 234 and the offences are not of the same kind and it does not come 
under s 335 because there are three defalcations committed on 
different occasions, and the false entries connected ^ith one 
defaicatlon cannot be said to form part of the same transaction 
with other defalcations and faisificatious. 49 B. 892 : 92 !• C 639 : 
1926 B. 110 : 27 Cr. L. J. 305. 41 C. 722 approted. 33 B. 221 Dist. 

each act of falsification of a book of accounts constitutes a 

separate offence under s. 477 A. and so an accused can bo charged 
and tried at one trial for three acts of falsification committed within 
one year. 26 C. 560, 3 C W. N. 412. 

— > — joint trial of thief and the receiver of stolen property was 
held to be bad as it did not form part of the same transaction. 21 
C. W. N. UIJ. 

—ss. 234 and 235 Cr. P. C. do not warrant the Joinder of three 
charges under s 408 I. P. 0 and on© under s 477 A. I P. C. against 
the accused in one trial. 44 A. 540 : 66 1. C. 323. 

•>~-both ss 234 and 235 cannot be added together so as to try an 
accused for more than 3 charges. 1927 Nag. 22. 

~~joint trial of three oomplaints of three complainants agaias^t 
the same accused is bad 11 0. W. N. 1128 contra 19 C. V/. N. 557, 
13 0. W.N 418, 18 C. W. N. 283. hut see nofe io amendment qf the 
section 

——joint trial of two persons committing theft of paddy of the 
same person but on different dates is bad. 20 C. W. N. 672. 

—where one accused was charged with separate offence and 
the other accused was charged with abetment of two of these 
■offences but not abetment of the third, s. 233 governed the case and 
the trial. 84 I. 0. 463 ; 26 Cr. L. J 319 : 1925 Rang. 198. 

the joinder of charges under ss. 4ll and 414 of the Penal 

Cod© is bad and vitiates the whole trial. If the charges bsdbecn 
framed in the alternative, it might havo been good under s. 236. 
The error cannot be remedied by tbe Judge saying in his j'udg- 
ment that be would proceed only on the charges legally joined. 
49 C. 555 : 1922 Cal. 40j. 

S, 235, (Trial foe more than one offence) 

'Scope of the section. 

—it is nn enabling seelloo and does not necessitate tbe 
inclusion of all the charges triable under that section, in one 
trial. 1927 Pot. |3 : 97 1. C. 364 s 27 Cr. L. J. UOO ; 8 Pat. L. T. 12 : 
C Pat. 208. 

—it IS an enabling section and not imperative. Rat. Nn. 
Cr. 307, 8 C. 481. 6 A. 121. 1906 A. W. N. 32. 12 Bom. L. R. 
22C. 1 8. L. R. 73. 
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S. 235» Seep* of the aeetlen^mnfi/ 

— rrOTliit.n» of thli »ec ere mffply rnaMinR Joiadcr of 
cbarpe* tbotiRb ICRally rermitsible under thl< lec thould not be 
rcioripd to in c»»e there >a risk of embarraMlnt; the defence. 
55 C S:>3: 53 C W N l?3 ; 40 C L. J 5tl 85 I C. 531 • 
1955 Cel 311 56 Cr. L. J. 487. 50C 91 

tbiseeetion Is not controlled by the words "not cxceediaR 

three" occurring In i 534. 19 A 1. J .395 

this aprlieation o( aub-sec ill to the icc, end of para (1) 

ofs 7] 1 I'. C IS discussed in 16 C 415. F B 6 A t2l. appro- 
ved lie 319, orerrufeif 

joint trial of the accused for dilTerant oScaeew Is illegal 

if the otfencas were not committed m the same transaction. 88 I. 
C 527 : 56 Cr. L, J 1167 : 1925 Lah. 326 

where certain persons were charged regarding a aeries of 

tranaactlona of the offence of criminal conspiracy to cheat, cheating 
etc. several conTictiuns weie austamble though there waa but only 
one indictment. 55 C 85S . 35 C. W. N 31i) 1928 Cal 675 

-—the trial of different offences ooi forming part of the same 
transaction is prohibited by a. 235. Whnt docs or does not 
form part o! the same transactiou may be considered to be a 
question of fact in each particular case 31 C. tV. K. 337 : 
1927 Cal. 330 i 100 I C. 857 s 28 Cr. L J. 347 . 45 C. L. J. 
591 s 7 A. I. Cr C 5 )3. 

—acts may be considered to form part of the same transac* 
tion if there are between these acta proximity of tjme, comm- 
unity of purpose and continuity of oction. ^Iboie cose. 

an accused person may bo separately tried and con- 
victed of two false statements made on different subjects in 
the same deposition St B. IIO; 1927 Bom. 177. 100 1. C. 981 : 
29 Bom L. K 170 : 28 Cr. I. J. 373. 


Same transaction, what is? 

-—the word "traueactlon’ suggests not necessarily proximity 
lu time, so much as continuity of action and purpose. 34 B. 
49 p 54 

—the expression "same transaction'* is incapable of exact 
definition. The area of facts covered by the expression vanes 
with circumstances of each case 1925 Smd 233. 

whether the acta are so connected together as to form 

part of the same transaction is a question of fact. 1910 M. W, 


the real test to determioe whether several offences are 

80 connected as to form the same transaction depends on whether 
they are so related to one another in points of purpose, or as 
-cause and effect, or as principal and subsidiary acts, as to consti- 
tute one continuous offence 87 B. 135, 20 0. 822, 7 C W. N 
^39, 16 B 414, 19 C. W. N. 181: 27 Ind. C. 184, 1925 8. 233, 
1918 M. W. N. 525. 13 N L. R. 35 91 1. C- 433, 1925 Sind 233 : 27 Or 
L. J. 257, 93 I. C. 248; 1926 Sind. 151. l92S Oodh 401 : 29 Cr. L J. 
-801 : 111 I. C. 305. y' 
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S. 235. Same tpanaactlen. what {«? — conld. 

tte mosk essential tests of "sa/no transaction*’ are conti- 
nuity of action and community of purpose. 19 0. W. N. 672. 33 M- 
50i, 20 B. 40. 42 M. 411. 5 P. L J. li. 1 Lab. 562. 

acts may be consider^ to form part of tbo same traosactioo 

if there are between them proximity of time, community of intent 
and continuity of action. 31 C, W. N. 337 • 1927 Cal. 330: lOO I. 
C. 827 ; 28 Cr L J. 347 : 45 C. L. J 691. 

-if a series of acts are so connected together by proximity of 

time, community of criminal inteotioD and contionuity of action and 
purpose or relation of cause and effect as to constitute one transa- 
ction, a joint trial la valid and Is so requited in the interest of 
public time and convenience 60 C. J004, 42 C. 967, 43 B 147, 35 
C. L. J. 527 ; 19 C. W. N. 672, 28 M. L. J. 397. 1930 M. W. N. 377. 

—a series of acts separated by intervals are not excluded 
from the “same transactioa'’ if tbe accused started together for the 
same goal. 30 B. 49, 14 Bom. L. ft. 972. 

-—-where all the criminal acts constituting offences under 
SB. 302. 325 and 223 I. P C. tvera found to be the outcome of a 
ooosplracy to kill on one day as many members of the deceaseds 
family as could he found and they were so closely connected by 
continuity of purpose and progressive action towards a singls 
object, they all formed one transaction, 96 I C 467 ; 1226 Lab. 
367 I 27 Cr L. J. 803 • 27 Puaj L. R. 379 

—-the trial of tbe accused on a charge under s. 170 I P> 
and on three charges of extortion in respect of three sums, and it) 
the altetoatlvc, on three charges of cheating in respect of those 
sums and on a charge of an attempt at extortion in respect of 
another sum, was not illegal, offences charged being committed io 
the same transaction. 16 C. W. N 733 : 12 Cr. L. J. 346. 

several acts of violence alleged to bare been committed 

against a person ^ ‘ ' ■’ 

of the second be . 

ting a single t 

different place . 

part of that trat 

Cr. L J. 4S0. 31 . • C . 

wongful confinement of *everal persons on two occasions 

for the same purpose tiz. for extortion of money is the same traneac-- 
tlOD. 42 C. 760. 


— whet* a nuTObcT of accused vrsio charged with escaping 
from lawful custody, rioting, hurt and assisting in tbo said acts, they 
could bo tried together as overythiog happened in the course of 
the Bomo transaction. 18 L. W. 818. 

—when a police officer la taking charge of the properties of 
the deceased lady misappropriated some of her ornaments, altered 
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S. 23S. Sam* tfantactlon, «vtiat la 7— confr/. 

the enlrita in hit diarj* and aubatltated tome freih r>KCt, held, that 

cbarcei under ti SIR. 407 and 477 U) framed in relation to aett 

which were to ronnected locether aa to form one trantactlon, could 

he leeall}' joined and tried at one trial. S7 C W N CfC t 19’3 

Cal.617. 

—an accused can be tned at one trial for the oITencet of house- 
hrcaklni; bj* night to commit theft and of theft, and separately he 
convicted for each of the offencet. Rat. Un. Cr. SSS 

the trial of the accused on teven charges, three of dacoity, 

•eJ document and one of cheating 
• • ‘ncei farm one transaction. 11 C 

■ 5 fof. and Ref 13 C. W. N. 1039 : 

but where there were four distinct acts on difTerent dates 

relating to four different documents, charged under a 477-A, held 
that as the offences did not come withio a seriea of acts so combined 
together as to form the same transaction, they could not bo tried 
together 95 I, 0. 393 ; lOlC Lah. 193 : 27 Cr. L J 793. 

•^—noting, causing hurt to one person lo the not and causing 
hurt to another person in the same not, form one transaction. 
39 A. C23. 

when several persons were wrongfully confined and fined 
and subsequently, for non-payment of the fine, were again confined 
and maltreated, it was one transaction. 19 C. W. N ISl 16 Cr. 
L.J.120. 

receiving stolen property and assisting Us concealment 

form the same transaction. 26 A 313. 

a person dishonestly receiving stolen property can be charged 
and convicted of voluntarily concealing or disposing of that 
property 49 B 878 27 Bora L U. 1373 : 91 I 0 690: 27 Cr. L. J. 
14 1926 Bom. 71 

conspiracy to wage war and concealing its existence from 

the authorities form the same transaction. 37 C 467. 

noting and causing hurt in the not form the same transac- 
tion. 7 A. 29. 

forgery, abetment of forgery and use of the forged 

document is one transaction. 40 B. 97 ' 

trial for charges under Bs. 304. 149 and 340 is not Illegal but 

should be carefully connected SS I. C 147 : 1925 Cal. 413 : 26 
Cr. L. J. 467. 

where seven kobalas executed by same person in favour 

of seven different persons were presented together for registration, 
if the Sub-Registrar attempted to obtain Rs, 2 separately from edch 
of the seven purchasers snd was willing to register any one on 
payment of Rs. 2, then there would bo seven separate offences, but 
as the Sub-Registrar treated that as one transaction and was aot^ 
willing to register any one until all the seven purchasers bad paid 
Rs. 2 each, there was only one offence and no question of misjoinder 
arose. 13 C. W. N. 1062 : 1 Cr. L. J. 35. 10 C. W. N. 529 Ref. 



382 


08IMINAI. PROCEDURE CODE» 


S. 236. Same transaefioiti what Is ? — contd. 

when the accused is punished for murder or voJuatarilf 

causing grievous hurt with a dangerous weapon, he cannot also be 
fined for rioting when ajl the offences formed part of the same 
transaction. Rat. Un. Cr 493. 

j]|, (a) (b) and (c) refer to cases where the different offences 

form parts of one continuous senes of acts, ill, (e) and (f) to cases 
' '• ’ ■ * • **— - njay japae between the several 

• intent is common to all those 

i where several distinct offences 
15 B. 691 

though the words of the sec are ambiguous, the illustrations 

seem to suggest that the persons to be jointly tried must have been 
associated from the first in the series of acts which form the same 
transaction, t e., the association of tbe accused persons must be 
continuous from start to finish. 29 B. 4-19, 31 C. 1053 ; 8 C W. N. 715. 

defamation and using criminal force may form the same 

transaction. 3 Bum L R. 673 

-> — causing grievous hurt to a person who died of the injuries 
and making false entries in tbe official records attributing another 
cause for the death form one transaction. 14 Bom. L. R. 41. 

—criminal misappropriation and falsification of accounts in 
order to screen the misappropriation is one transaction 40 0. 3l8i 19 
Cr. L. J. 987 fPunj.), so also orimloal breach of trust and falsification 
of account made to conceal tbe act of misappropriation may he 
tried as a part of same transaction 1939 Lab. 843 r 1929 Cr. C. 571 : 
U Lab. L. J. 384 • 30 Cr. L J 958 . 118 I. C. 654. 

— ~-3 charge o! receiving stolen property and a charge of 
cheating nay form one transaction if a common purpose ran 
through these acts. 43 M. 411 

where there were three different unlawful assemblies at 
three different villages each with a different common object but all 
in pursuance of a common purpose or design of preventing the polico- 
ofiicers from searchiog a place, tbe acts of all the accused were parts 
of tbe same transaction. 20 Cr. L. J. 145. 

—for tbe purposes of ss. 235 and 239 the acts need not have 
been committed on the same occasion but it is sufficient that 
though separated by a distinct interval of time they are closely 
connected by continuity of purpose, or progressive acta towards a 
single object. Whore in assertion of a right over certain lands 
there were sets of trespass oo two consecutive days for cutting and 
gathering crops thereon a joint trial for acts on both the days is not 
bad. I9i5 Cal. 580 ; 84 1. 0. 849 ; 26 Cr. L. J, 3G9. 

Same transaction, what is not 7 

a fight between two parties cannot bo lioid to be one trans- 
action. 10 O, 538. 

—theft and dishonestly receiving stolen property from the 
thief cannot be regarded us an offence committed in the same 
troosjcllon I C. W. N. 35, 29 B. 449, 33 C J25C . 10 C. W. N. 912 s 
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S. 235. Sam* trantactlon, what It not 7— ronfi/, 

3C.L J. <12.16 C.W.S 1105: I5C.L.J.SI7 p.rf. (6 C. L. R. 243. 
6 Com, L. R. S»7) />»»„ 1927 Mh. 142 : 29 Cr L. J. lObO : 112 1. C. 581. 

• — i cparatp retainer by different pcnoni of rcparaie article* 
at differcot place* of one dacoU> cannot I'C laid to be In the eourre 
oftame traniactlon. .13 0 1256.2551 61 P. C. Fot . 13 C W. K. 
418. 29 C. 449. 9C. \V .S. |(>27. 

cren though a person >• to po«ie*«lon of atoten propertj 
belonging to different owner* be cannot be conTlelcd of icrcral 
offences of theft m reaped of property Identified by each o»ener 
unlcas It la prored that tliey were receired by liim atdlffereot limes. 
45 A. 483 '. 21 A L. J 3S9. 

in a conviction under a 3(l7 a cliarge under t 406 cannot 

be joined aa the two acta did not form one aeries of transactions. G 
A.L.J. 697 : 10 Cr L. J. 291 

—when an offence under t 4Z0 conimitted against a firm was 
complete before the uccuaed cheated the Railway Cy. the two 
offences were not committed in one tr.in8ai.lioii 13 C. W N.1089: 
10 Cr. C J. 476. 33 C. 453 15 C W. N 463 U\st 

—an offence against property Is not an offence against tho 
property iQ the abstract but it la an offence against tho property 
of a particular owner or possessor, so m tore of unlawful assembly 
and noting resulting damages to several holdings separate offences 
may be charged m respect of each separata bolding 1929 Pat. 
710 I 1929 Cr. 0 S61. 

—two occurences, one of obstructing tbs execution of the 
decree and the other of assaulting the tashtldar lo tho A’uicAerp> 
of the D Hr. were beldoot to form one transaction 13C. W. M. 
IIIJ : 10 Cr L. J. 452, but see 6 M. L. T. 11 : 11 C. L. J 30. 

—preparation of different false balance aheets by a Company 
for different years on quite distiuct and separate acts does not form 
same transaction. 21 Bom. L. K. 732. 

kidnapping a child and assaulting the child's mother on a 

subsequent day do not form same transaction 26 W. 454 : 2 Weir 
290. 27 C 1041 F, 8.. 38 A. 661. 

thejoinde- - — -• • • ~ ■ 

out of the same tr 
25 M. 61 : 5 0. W. 

in framiDi ^ 

attention should be paid to the case as put forward on behalf on the 
prosecution and the matter should then be dealt with strictly m 
accordance with the allegation which the prosecution desired to 
prove, 40 C. L. J. 559. 

— the offence of hiring a person to take part m a not is 
certainty a separate and distinct offence from not itself, and 
ordinarily the hiring and the not would be separate transactions. 
85 I. C. 818 : 26 Cr. L. J. 594. 

- —where two acts were committed on different dates and there' 
was no connection between the two bo as to make them the same 
transaction, a joint trial was Illegal. 21 A. L. J 839. 
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■Si 234. Same transaction) wnat is not ?— confd, 

four distinct offences eomoiitted at different times at 

-different places and against different persons do not form the same 
’transaction 18 Cr. L. J. 739 (Pat.) 

joint trial of two persons on charges under ss. 500 and 501 

I. P. C. and conviction under s. 505 I P, C. were held to be illegal. 
50 C. 159 • 71 I. C. 670 • 2l Cr. I- J- 206 ; 36 C. L. J. 287. 

criminal mis-appropriation and falsification of accounts 

relating to another distinct act of misappropriation do not form the 
same transaction. 19 Cr L. J. 987 fLah.) 

— ~whero the accused was charged under ss. 304 A., 337 and 338, 
under ss 465 and 471 r>t s. 193 I. P. O. in the altaraatWe for forging 
entries or to conceal his offence of criminal negligenea, there was 
misjoinder of charges. 1935 Siod 233. 

an accused may be separately tried and convicted of two 

false statements on different subjects in the same deposition. 51 B. 
310 • 1927 Bom 177 : 100 I. C. 931 : 28 Cr. L. J. 373 : 29 Bom. L. R. 
170, RatanUl 336 liel on 

— five murders committed in one day, three io one village in 
the forenoon and two la another village in the afternoon, are net 
■committed together as to represent a series of acts forming the 
same traosaction and cannot be tried together. 17 A. L J. bl4. 

—^preparation of false sheet for different years constitute 
separate offeooes which cannot be said to form one transaction. 
21 Bom L. R 733. 

—where prosecution under a. 193 I. P. C. for making con* 
tradictory statements was withdrawn, subsequent prosecution for 
an offence under s. 183 I. P. C. was not barred by s. 403 Cr. P. 0. 
-30 Bom L rt. 342 ; 109 I. C 346 ; 1928 Bom. 177 . 29 Cr. L J. 522. 
Objection as to misjoinder of charges. 

an objection as to tnisj'oioder of charges, although not taken 

in either of the lower courts, can for the first time be taken io tbe 
-H. C. and there must be a retrial. 19 C. L J. 633 : 15 Cr. L. J. 472. 
When some of several offences require sanction. 

when a complaint combines two offences of which one does 

not require sanction, the court must investigate that offence 
although no sanction la obtained. 81 I. G. 176 : 21 A. L. J, 915. 

1! In the course of same transaction several offences arc 

committed some requiring sanction and others not, tho accused can 
be tried for tbe offences not requiring sanction where no sanction 
has been given for the offences which require sanction. 31 M. 43. 

there is no reason why, because the accused might have 

been charged with an offence for the pcosecuUon of which the 
sunction of the Government is required under a. 196 A , they should 
not ho charged with and tried for offences in respect of which no 
«oncHon is required. 26 C. W. N. 680 ; 35 C. L. J. 279, 42 0. 957; 
19 C. W. B. 076 : 21 C. L. J. 331. 25 8. 90, 31 M. 43. 
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S. 236. (Wh*r* It U doubtful what efftneo haa btan 
eotnmittad)* 

— thJaacctJon (• onir appHcabte to cawa which comp within 
the scope of aeetlon 23G. SSatec 30C. W.N. tSSi 192CCal.SSI: 
t7 Cr. L J. C:6! 94 I. C. S70. 

—~tbe application of a S37 U rcatrlcted to the caie mentioned 
in a 336. Where there la no doubt aa to the offence committed 
a S36 ore. £37 doea not apply IR C. L. J. S74 15 Cr. L. J. 41. 
1930 All. 481. l£4 1 a 553:31 Cr. L. J. 7Ifi : 1930 Cr. C. 701 

if a cate falls under a. £37 Cr. P. C. it is to be regarded aa 

a cate mentioned in a £36 Cr. P C. 1937 Oudh 196: fS Cr. L. J. 

460. 101 L G. 49£: £ Luck 444 

—the doubt referred to in arc £30 must be a doubt as to 
the application of the la«p to the prored facta and tbe sec. baa no 
application where there may be a doubt aa to (he facta which 
constitute one of the elementa of the offence 85 I C. IIS: 26 Cr 
L. J. 594 : 1925 Cal. 903. 

— ~this section applies to cases in which doubt arises on a 
matter of law. U P. K 1887. 19*7 Rang 254- 2S Cr L J 759 ■ 103 
I. C. 839 and not when facts are doubtful and olternatira Ending 
ii illegal. 7 N W. P H C R 137. 12 C. W. N 530: 7 Cr L, J. 
362. Kat. Ua. Cr 20. 21 C 955. 5 8 L. R 16. 1927 Rang. 

254: 6 Bur L J. 83} 103 I C. 839: 28 Cr. L. J, 759. 

— there is nothing illegal m charging aa accused under s 303. 
I. P. C and alternatively under 8 201 J. P. C. Case laws discussed, 
26 C. L. J. 9.19 : 86 I C. 973. 

—but such alternative charge doss not bold good where the 
doubt in the mind of the Judge is not wbelberon the facts proved 
the accused's act fell within tbe purview of section 302 or sec. 
201 I. P, C but whether there was eufGcient proof that the accused 
had in fact committed the murder of tbe deceased or had merely 
caused evidence of murder to disappear, such o doubt being a doubt 
as to facts. 1913 F. R. 11. 

— “the offence under a 457 I. P C. is in some cases a minor 
offence to tbe offence under a. 395, so there may be alternative 
charges of these two offence. 50 0. L J 467: 1930 Cal. 139 : 1930 
Cr C. 139. 

this sec does not relate to distinct acts, but to single act or 

series of acts where tbe facts being ascertained it is doubtful which 
of the several sections IS applicable. 43 P. R. 1887, 1923 A. 285 

this section refers to cognate offences such as theft and 

criminal breach of trustor theft and receiving of stolen property. 
18S9 P. R. 26 but does not relate to offence of so distinct a charac- 
ter as murder and theft. 1888 A. W. N. 95 or offences under ss 182 
and 211 I. P. 0. 1910 P. R 20. r -o n 

an accused charged with an offence under a. 405 I F. C. 

may be convicted for an offence under a. 403 I. F. C. when the 
facts So indicate. 30 Bom. L K. 1270: 1928 Bom. 521. 

— —so a charge of mu^er may be joined in tbe alternative with 
a charge of causing evidence of murder to disappear. «5 pom. L. 
25 
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S. 236. (Where it (s doubtful what offenee has been com' 
rritted) — contd. 


B. 231, 4S L. B. 4?4, or a charge for aa offence under s. 489 A. 
(counterfeiting a currency note) maybe alternatively joined with 
a charge for an oflfence under a. 415 (cheating). 15 A. L. J. 587. 

it IS for the jury to decide whether charges under ss, 147 

and 304 spring out of one and the same incident or out of two 
entirely different incidents aod the legality of the charges under both 
the sections depends on the decision of the jury. 1929 Cal. 298 : 119 I 
C 139 • 30 Cr. L. J. I0l5. 

alternative charge can be framed in respect of offence 

under the Penal Code and other apccial law. 50 C. 564:72 I 0. 
372. 45 C. 727, 2 P. L, T. 31. contra. 5 S. L. B. 16. 

this sec. contemplates a state of facts constituting a single 

offence, where it is doubtful whether the act or acts involved roay 
amount to one or another of several cognate offences. 23 C. 174 p. 
178. 5 S. L. R 16. 

—this section applies to cases falling withm the scope of 
s. 236. Where a charge is for abetment of forgery, the off'ence la 
complete when the document is written and signed. The user of 
the document being a subsequent act is a distinct and different 
offence fop which the accused is entitled to be separately charged. 
The offence of abetment of forgery cannot be charged with uemg 
forged document. 53 C. 466 30 C. W. B. 432: 94 I. 0. 270: 27 
Cr L. J. 606: 1926 Cai. 581 

——the offences meotiooed in this eec. aro not in fact offences 
of the same kind, but offences of different kinds arising out of a 
“single act or set of acts” and committed at one and the same 
time. 9 0 371 : 11 C. L. R. 522 


—this sec. authorises a obargo in the alternative when It Is 
doubtful which of the several offences, the facts which can be proved, 
will constitute and not where tJiere may be doubt as to the facts 
which constitute one of the elements of the offence. 21 O. S55 p. 973 

il- desires to charge the accused in the alternative 

he must frame two separate alternative charges ; alternative charges 
under two sections cannot be combined together iu one head of the 
charge. 1929 Bang 209 : 30 Cr. L. J. 750 . 1929 Cr. C. 356 : 117 I 
C 214 : 7 Bang. 96. 

“~®^^ernative charges In case of contradictory statements to 
the Police and the Court should not he encouraged and is juatidabls 
only when the prosecution is unable to prove which of tbo conira- 
dictory statements was false, 27 P. It. 1890 2 Weir 300 the accused 
might have made true stateinents m perfect good faith and .vet 
quite irreconcilable. 28 B 533, 

, if charges ore framed cutnuiativoly, and such framing of 

charge is illegal, the illegality cannot be cured by saj iog that If the 
framed allernativcly It would have been valid. 

/or offences under SI. 380 and 4I4 I. P- C. 
IS legal even though the charges ere framed cumulatively and not 
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S. 236. (Wh*f« It It dewbttwt Mhtt offtnet b««n 
ftiitttcl)— 

allcmallTclr. I9J9 Pit. CCO : I9;» Cr. C- 113 : 8 PtI 731- 122 1 C 
146:31 Cr. L. J. SGS. 

S36 and 337 are raerelf protliiont Bpalnit tlie dcfrcl 
ofjottlee onteefanteal croundt; wbraan olTrnce la prorcd kj tb«* 
<Tldence but Ui lr;;&l definition la doubtful cr hoi been Incorrectly 
Rlren lo the charge (CcIIodi S26 or 237 may be rcaorted to The) 
really deal with caiea not covered by the language of t. 235, 14 Tr. 
L. J. 135: 9 N. L. K. 26. 

'•^wbere the aecuaed are charged with cne offence and It 
apreara in evidence that they have commltteij a different offence for 
which they might be ehargeJ. In order to juitlfy a conviction no 
teparate charge need be framed. 1917 Oudhl96: 28 Cr. L. J. 460: 
2 Luch. 444 : 101 f. C 402 : 4 O. W. N. 442. 

Sentence. 

an appeal against a conviction for murder the court baa 
power to convert the aenteoce Into one of an offence agamat property. 
4 Lab. 373. 

•-^wheo the conviction is In the aiterBativc, tbe court should 
paaa tbe maximum sentence provided for tlie lessor of tbo two 
alternative charges. 15^. L. J. 587. 1903 P. L. li. 63 

S. 237 (when a person Is charged with no offence he 
can be convicted of another). 

AppMeability of the section. 

•—a. 237 must necessarily be limited In Its operation to cognate 
cffences. 99 I. C. 861 : 1927 Nag. 163 : 28 Cr. L. J. 189. 

>— ordinarily a person cannot be convicted at a Session trial 
of an offence with which be baa not been charged. There are some 
exceptions to tbis rule which are to be found in as. 237 and 233 
Cr. P. a 85 I. a 818 j 26 Cr. L. J. 594 : 1925 Cal. 903. 


tbe appllcatioa of a. 237 is rentrioted to the case mentioned 

in a. 236. Where there Is no doubt as to tbe offence committed 
«. 236 or 337 does not apply. 18 C L. J. 574 : 15 Cr. L. J. 41: 18 C W. 
N. 1276 

8. 237 does not apply to a caso where tbe true nature of 

the offence la not open to reasonable doubt. 2 Weir 301 

where charges are not ejuidem generis » e of tbe same 

nature ss. 216 and 237 do not give the M. power to amend them at 
tbe lost stage. 29 B. 51 p. 7J. 


joint trial and charge under one section and conviction 

under another, with the aid of assessors was held to bo legal under 
63. 236 and 237 Cr. P. C. 39 O W. N. 581 : 41 0. L. J. 437 . 88 I. C. 
3; 27 Bom. L. R. 707: 26 Cr. L. J. 1059 : 48 Jf. L. J. 643 : 1925 P. 


C. 130. 


——tbe legality of a conviction for an offence not charged 
depends on whether reliance fa placed on s. 237 or whether the 
different offence of which tbe accosed has been convicted Is one for 
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S. 237. Applicability of the section— 

which she might have been charged uoder s. 236 Cr. F. C. 30 0. 56j : 
72 I. 0. 372. 

Conviction for different offences when legal and when 
illegal. 

where the facts which it was necessary to prove and on 

which evidence was given ou the charge upon which the accused is 
actually tried are the same as the /acts upon which be is to be 
convicted to the substantive offence a conviction oan be upheld upon 
a obsrge which was not expressly formulated. 1929 Pat. 11 : 113 I. C. 
676 ; 3l) Cr. L. J. 205. 

this sec. and sec. 236 refer to cognate offences but do not 

relate to offences of so distinct a character as murder and theft. 
1888 A VV. N. 95, 99 I. C. 861 : 1927 Nag. 163 » 28 Or. L. J. 189. 

a person charged with rape cannot be convicted of kidnap- 
ping. 8 Bom. L. R- 120 . 3 Or. L. J. 240. 

—a person charged with dacoity. cannot be convicted of 
dishonestly receiving stolon property which has not boon shown to 
be a part of the property taken in the dacoity Rat. Uo. Cr 34. 
9S P L. R. 1904. 5 0. 871, 22 0. 1006, 8 B. 200. 

—a person charged with dacoity cannot be convicted of an 
offence under s. 325 1. P. C. 1928 Oudh 373 : 29 Cr. L. J. 763 : 110 
I. 0. 795. 

— a person charged and tried under s. 411 may, without 
altering the charge, be convicted under s. 379. 1888 A. W, N. 110. 
17 U L. J. 219 : 5 Cr. L. J. 479. 

if an accused is charged under ss. 301 and 325 he may be 

convicted of an offence under s 323 though he was not charged with 
It. 34 C 315,698. 

where the accused were charged under s. 302 I. P. 0. for 

murder and on evidence they were found to bo guilty of an offence 
under s. 201 J. P. C. for causing the evidence of crime to disappear 
and was convicted under the latter section, the oonvictlon was held 
to bo correct. 30 O. W. N. 581 1 41 C. L. J. 437 • 88 I. 0 3 ; 27 Pom. 
L. R.707: 26 Or. L J 1059 ; 48 M. L. J. 643 j 1925 P. C. 130 108 
I. 0. 905 ; 29 Cr. L. J. 457. 

following the above P. C. case where the accused was 

charged under 8 . 302 and In the alternative under s 201 I. P. 
was committed uoder the latter section, the charge unders. 302 not 
being made out the conviction was held legal 30 C W. M. 8 IG 1 O 6 
I. C. 867 ; 27 Cr. L. J. 101 1 * 45 0. L. J. 581. 

but when once the trial li&d been begun according to the 

provisions relating to warrant cases under 8s. 342 and392f.P.t'' 
but after recording of the evidence for tho prosecution the M. came 

to the cuncluilon that the offence was not one under that section 
but under a. 341 J. P, 0. and refrained from framing a charge 
tried the case summarily the conviction was lllecal 99 I. C. IPS? i 

1927 A. 270 ; 28 Cr. r. J. 287; 19 A. L. J. 6 /fe/. 
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S. 237 Cen«1etlon ter dltt*r«nt eflanoti whan lagat and 
wrhan Hiagal— crifird. 


«h«rr in a rharRf undar a. 326 read with • 149 all nrceiiary 

tncrcdirnti fcir a conviction under a. 3tC read with a. 31 were 
prcicnt licfiirc the M the latter waa right In conTieting lha 
accuied ns I C f.Tfi 1929 1*81 11 . 30 Cr. L J. SOS 

an Bccusrtl charged under a 3S0 I P. C. moj’ bo piinlihed 

under* A ol ibc Calcutta Police Act 50 0. 561 : 72 1. C 373, 
follu* irg iliii care it ha* been held that where the accused waa 
charged under ks S'*! and 411 1 P. C he could he punlthed under*. 
5t A Calcutta Police Act aa the latter offcace war aummanly 
triable and no apcclfic charge waa neceaaarr. 33 C. W. K. 477 : 49 
C L J 51.6 192'JC*I 401 1939 Cr C. 31. 

but where a peraon haa been charged solely under a. 31 

Police Act he cannot bo convicted under a £00 I. P. C. as ho has 
a right to be told what he is charged with. 91 1. C. 83S. 1926 All. 
227 27 Cr. L J 152 *4 A L J. 168. 

a person charged under a 147 and under Ss. 304 and 323 

read with a 149 cannot in the event of charge not belug made out 
be convicted under a. 32S, 34 C. 69S : 1 1 C. W. N. 666. 

—a person cannot be convicted of hurt unless ho I* charged 
with hurl. Where In a trial tor rioting with common objeot of 
hurt, charge of rioting could not be austalned ; further trial for 
hurt in tbeabaence ofdireot ebargo vitiates trial. 1930 Mad. 631: 1930 
Or. C. 576, (27 C. 566. 1925 ifsd. J F.B..) 47 if. 746 F. B. 

— »when a person Is charged by implieution under a. 149 I, P. 
C. be cannot be convicted of the substantive offence. 16 C. W. N. 
1077, eenlro. 47M. 746. F. B. 

in a trial of the accused on a charge of rioting when there 
is absence of charge for assault, conviction for assault is 
sustainable under a. 2J6 and 237 Cr. P. C provided the accused is 
not misled in his defence. 1929 Pat. 712: 30 Cr. L. J. 891 : 10 Pat. 
L. T. 875 : 118 I. C. 323 ; 1929 Cr. C. 584. 


where the accused Is charged only under s. 395 while be 

could bo charged with dacoity and theft under s* 395 and 403 I. P. 
C. a conviction under a. 403 I. P. C. ia legal under s. 237 Cr. P. C. and 
can be justified by a. 238 Cr. P. C. 1929 Siod 147 : 118 1. C. 193 : 1929 
Cr.C. 315 : 30 Cr. L. J. 875. 

there is no reason why, because the accused might have 

been charged with an ofience for the prosecution of which the 
sanction of the Government is required under a. 196 A., they should 
not be charged with and tried for offences in reaped of which no 
aanclion is required. 26 O. W. N. 680 : 35 C. L. J. 279. 42 C. 957 : 19 
O.W.N. 676 : 21 C. L J. 331, 25 B. 90. 31 if. 43. 81 1. C. 178 : 21 
A. L.J.915 

—In case of distinct ofiTences, trial should be separate. 1 C. L* 
J. 475 : 2 Cr. L. J. 393. 28 0. 104. 

■ — a person charged and tried under s. 124 A. in respect o 
an article in newspaper may be convicted under s. 153 A. even tboo 
not charged with it. 33 B. 77, 221. 
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S> 237. Conviction for different offences when legal and 
when Illegal — contd. 

when the eommoa object proved ig different from the 

comaioD object charged, the accused cannot be convicted. 2 C. L. J. 
516. 6 M. L T. 17 11 Cr. L. J. 30, 36 C. 865. 

but when the difference is slight and the accused is not 

prejudiced, the conviction is good. 35 C, 331, 11 C. 106, 22 C. 391, 
36 0. 188 : 12 C W. N 944 
Power of appellate Court. 


where necessary facts have been established the appellate 

court may alter the charge on finding. 26 C, 863, 41 C. 537, 1916 
M W. N. 267. 

the appellate Court may substitute a conviction for a lesser 

offence than that which has been held to have bean committed by 
the court of first instance. 1927 Oudh. 296 : 28 Cr. L. J. 673 : 103 
I C 40 1 Luck IS9, 1925 p C. 130 : 30 0. W. N. 581 : 41 C. L. J- 
437 . 83 r C 3 P. C. Pol 1927 All 35 Dtst. 

-—but conviction under ss. 3t6, 149, 141 cannot be altered by 
the appellate court to a conviction under Ss. 323 under which no 
charge was framed 17 0. W. N. 63 (note), and ^here the accused 
was charged under s. 14? the appellate court could not aciQuit 
him under that section and convict under s 353., 18 C. W, N. 
1274, 1276 

—the Appellate Court may alter the charge or finding and 
convict the accused for an offence which the acts oommitted by him 
properly constitute, provided the accused be not prejudiced by 
the alteration m the finding 31 C W. N. 527 : 101 1. 0. 180:28 
Cr L J 404 : 1927 Cal, 520 : 51 C. 476. 

where the accused were convicted by the Magistrate under 

s. 326 read with s 149 1. P. C but on appeal the Sessions Judge 
altered the conviction to one under s. 326 read with s. 34 I P. 0. 
held on the facts of the case that as tbe accused were not prej’udiced 
the conviction was not invalid for want of Boeeifio charge. 
7 Pat. 758 

where the accused was convicted by the trial Magistrate 

of an offence u--*.— - » r, ^ . 3 . , . is.. -nd 

on appeal the . " . , ; . 0. 

and conviolcti t • . , : -he 


sentooee, held, tl , • >n 

distinct and tbe accused having beeu prej’udiced the coaviolion 
could not be sustained. But If notwithitandiog the error of the 
trial Court the accused by bis defence endeavoured to meet t^ 
accusation of the commisfion of the offeaoe under a. 143 J. P. 
then the appellate court might alter tbe charge or finding- 
31 C. W. 'N. 527't 101 I. C. 180: 1927 Cal. 5»0j 28 Cr. L. J* 
401 : 54 0. 476. \’ 

■—conviction 1 for different offences from that for which the 
sccuied was charged must be quashed if on tbe perusal of the 
record It appears that the accused was prejudiced. 84 I C. 708 • 
1923 CaL 591 s 2CCr. L,J. 356. 
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3. 237> P««»«r at app#!!*!* Cpwrt— ronfJ 

where the sccuird wai acquitteil of an offence under e. SOS 
[. P. C. hut In rcTiilon r^^ferred bjr the Ooet. be wa» found gunt)r 
ioder a. 193 I. p. C. and be wat not prejudiced, held that actlnc 
jcder a. 4*3 (t) (•) Cr P C. the II C. could aTall Itself of the 
rrorltloca of e Z57Cf. P.C. 52 B. SJvS 1918 Bom, 130: 108 I. C. 
501 I 29 Cf. L J. 403 i 30 Botn. L. ll. 330. 

S. 239. (When offence proved Included In offence 
charged.) 

Amendmenta end tcope of the section, 

Sub $ee, (f) of a fJ7 fia» f'een fron«/erred fo f^i* tee, and hat 
been re-numbered at tub-tee ttA ) 

“the amendreent of the section by the insertion of Ibo clause 
iK allows an accused person charged with a suhitantive ofTcoce 
to be convicted of an attempt to commit that cilTcnce though no 
aeparste charge is framed 48 .M 774 85 1 C 339 . 1925 M, W, N 

113 - 1925 Mad 4s0 26 Cr L J 735 

but under the same clause it is necessary that when an 

accused IS charger] with substantive offence he cannot be charged 
with abetment without a charge being framed. So an aecuned 
charged under a. 420 I. P. C. cannot be convicted under 8s 420 and 

114 X. P. a 44 C L. J. 216 s 99 X. C 34 : 1927 Cal. 63 28 Cr L. J 2. 
— >this la an enabling aec. and not imperative one. Rat. Un. 

Cf.307. 

Charge for aubstantive offonee but eenvietlen for attempt 
to commit that offence. 

an accused person charged witb a BubstaDtlve offence may 
be convicted of an attempt to commit that offence without a 
separate charge being framed. 48 M. 774 : 86 I. C 339 : 1925 M. 
W. N. 113 : 1925 Mad. 480 ; 26 Cr. L. J. 755. 113 I. C. 881 : 30 Cr. 
L. J. 224, the test eeems to be that all the legally necessary elements 
of the offence of which the accused is coovioted are also necessary 
elements of the offence with which be is charged. 113 I. C. 881 : 
30 Cr. L J. 224, 


Charge for substantive offence but conviction for 
abetment. 


a person s' ’ * ’ ■ ’ •« -- 

convicted, on the • * 

H. C, R. 240, 33 
44 C. L.J. 216; 99 : 

a person was ebargea under a. 4£u x x.v^. uuiw 
ss. 420 and 114 I. P. C. the conviction was illegal. 
99 I. C 34 I 1927 Cal 63 ; 28 Cr. L. J 2. 


— - cannot be 
ice 11 B. 
Se/.. also. 
So where 
suuu<.cted under 
44 C. L. J. 216 ; 

•'Hstaotive offence 
of that offence. 
1924 Bom. 432, 
f. 182 Contra. 23 


/' 


392 


CRIMINAL PADOEDXJRE CODE. 


S. 238. Charge for substantive offence but conviction lor 
aboiment'-contd. 

if L. J 722, 22 Cr. L. J. 161 r 1631 P. W. R. 11 and lb has been 
held by the Calcutta H. C. that It esDtjot be laid down as a ud* 
versal rule that in no ease whatsoever a person can be convicted 
for abetment when he has been charged of substantive offence 
alone. The answer depends on the facts of each case and on tbs 
fact whether prejudice is caused to the accused or not. 1928 Cal. 
466- U2 1. C. 677 : 29 Cr. L. J. 1093. /allotted in 50 0. L. J. ^72: 
31 Cr. L J 570 : 34 G W. N. 198: 123 I. C. 748 : J929 Cal. 807 : 1929 
Cr C 595 which diatioguisbed the cases reported In 33 M. 264 and 
1924 Bom. 432: and referred to the cases reported in 11 B. H. C. B 
240, 42 C. 1094. 1927 AIL 35, 1927 Cal. 3S, 1925 P. C. 130, 1937 
Cal 63, 

—if the evidence adduced in support of the charge for the 
substantive offence given notice to the accused of all the facM 
constituting abetment, be can he convicted of sbetoient. 3D C. 
L. J 472 : 34 C. W. N. 198 ; 31 Cf- t. J. 570 ; 123 I. C. 748 : 1929 
Cal. 807 : 1929 Or. C. 595. 

Charge fgr abetmentc eonvietton for substantive offence. 

——an accused may be convicted of a substantive 
tbough he was charged with abetment of that offence onIS'« 191« 
P W. R. 17. 

Charge for minor offenee, eenvietien for major offence. 

—conviction for a major offence on a charge of minor offence 
is illegal. 1 Bom. R. 513. 

Charge for major offence, conviction for minor offence. 

—the words '•mSoor offence" ought to be taken In their 
ordinary sense and not in technical sense. So an offeacB under 
e. 3G5 is micor as compared with those under Ss. 366 and 376, 
22 C. 1006, 

• • • , ’ • ,'•••.• ' ' ‘ *-cts 

23t 


■ ■ ■ I . , oof 

UU X. w. I..J . L.. ^ «V.. 

—a grievous hurt cannot be regarded as minor to or inejuded 
in a charge under Ss. 325, J49 I. P. C., 34 0. 698 t 11 O. W. N. 666, 
6 C. W. N. 98. 

— dishonestly receiving stolen property cannot be considered 
as minor offence included lo dacoity; bo an accused charged with 
dacoity cannot be convicted for dishonestly receiving stolen pro* 
petty. 83 1. C. 449 : 2fi Cr. L. J. 1351. 

—when the accused Is charged under s. 430 1. P. C, ho can 
beconvicted under#. 42G I. P. 0, 86 I, C. 58 ; 1925 Pal. 389 ; 26 Cr. 
L. J. 61.2 ; 6 Pal. L T. 39. 

— — conviction for minor offence, when evidence is insuflicicnt 
to prove major offence, Is legal 34 C. 325, 310.698: 11 C. VV. N. 
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S. 236. Cha^B* ma|er •tfanca, eonwietlon for miner 
cflonea— rr'n(<i 

•CC6. fIC. SSH. IBC. W N. 992. 43 D. 619. Sf C. f9S. 41 C C62. ICC* 
W K.io:?. 4T M. T<6 F. O.. 17 H.3C9. Itat. 593. 7 .M. 451. 19:8 Oudh 
4C2 : 111 I. C. 373 . 29 Cr. L. J. E9S. 

-'—Id tbe trial of an accuird by a Juder «llb llie 

aid of atfrttora for an cfTenr^ ao triable it is competent to the 
-Judfre to convict the accused of a minor offence which it triable 
only by a jury. 45 B C19. 27 Bom. L. 14. 141C. 

——when tbe ebarpe is for malar offence reference by tbe Judge 
to minor offence in bis aummine up to the Jury and conrlotion 
thereunder it not llleffal. 4(0 L J 339 : S3 C. 599: 1956 Cal. 1059, 
1959 Cr.C 410 . 1929 Nag. 295. 

——a person charged for offences under sec 147 I. P. C. and 
for offences under aeca 30t 325 and 353 read with see 149 cannot in 
tbe event of charges not being m ide cut be convicted of an offeneo 
under see. 325. 3( C. 698 ■ II C. W N C60 

person charged with rioting ma) be convicted of assault,. 

7 If. 454. but not of cncnlnal trespass and hurt. 18 Cr L J 
SCO lilad ) 

—a person charged with dacolty can bo legally convieted 
for hurt. 1929 Sf. W. N 185 

—a person can be convicted under a. 412 1. P C. m a charge 
under e 395. 1 0 SO 

a persoQ summoned for an offence under s. 278 1. P. C. 
may be convicted under a. 290 I P C. 1938 Oudb 402 : 29 Cr. L. J. 
893 : III I C. 573. 

—a person was charged under a 455 f. P. C. but was convicted 
for an offence under s. 426 1. P. C.. the procedure was sanctioned 'by 
a. 238 Cr PC 81 I C. 911 : 25 Cr I. J 1087. 

when the accused is charged wiib robbery be cannot bo 

convicted of bouse'breakiog by night aod tbeft Rat. Un. Cr. 211. 

when tbe accused ie charged with murder, he cannot be 

convicted of kidnapping 2 Weir 302. 

a person charged wUb dacoity and not cannot be convictoJ 
of criminal trespass. 23 W. R Cr. 59 or of robbery, 4 Lab 373 

—■—a charge for rjotiog does not inoludo as a minor offence 
any specific act of violence by an iodividual authorising bis con* 
viction for assault. 1929 Pat. 712: 30 Cr L. J. 891 : 10 Pat. L. T 
875, 118 I. C. 323 : 1929 Cr.C. 584 

- — -* — '■--d with s. 149 

• victed for an 

ither person. 

820. 

• which tbeft 

• Duse-trespasa 
Iginal charge 

» t prejudiced. 
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S< 238. Charge for major otfor*ee, eonvletlon for minor 
offence— coR^i. 

' ——when once the trial has been begun according to the 
provisions of the warrant cases it is noc open to the Magistrate to 
alter the sec and to convict the accused without framing a charge. 
1927 All. 270 . 99 I C 1027 : 28 Cr. L. J. 2i7, 19 A. L. J. 6 ffe/. 
Specification of intention or object of crime. 

' — -'it IS not necessary to specify the criminal intention, it is 
sufficient if a guilty iatePlioQ is proved such as is contemplated in 
s 441 2. P. C. 44 C. 358, contra 3P.L T. 322 : 55 J. 0 546, 16 C. >V. 
N. 696. 

although it is not necessary under s. 456 I. P. V. to specify 

any particular offence intended to be committed, when a particular 
offence is specified under s. 45? I. P. C the court has no power to 
convict tho accused of house'breakinc with some other offence (under 
8. 456) 16 C W. N. 696. contra 44 C. 358. 

—a person charged under 8.457 I. P. 0, for criminal trespass 
with intent to commit theft can tie convicted of an offence under 
section 456 I. P C. for criminal trespass with intent to carry on 
intrigue with a woman. 44 C. 358. 

—so also if the common object of an unlawful assembly bsd 
been to commit criminal trespass, a person charged under seoflon 
147 I P C. for being the member of the unlawful assembly cati be 
convicted under a. 447 I. P. C. without a charge having been 
framed because the latter offence is a niloor one and is included in 
the former, 18 C W. H. 992, but lo the same case it has been held 
that when the common object in a charge under s. 147 was described 
to be taking forcible possession of complainant's land and assaulting 
ium. the accused could not be convicted cf criminal trespass without 
fresh charge. 

Framing of charge^ — Alternative charge — order of exami* 
nation of witness. 

the accused person h eolithd to koow with certaiatT ond 

accuracy the exact nature of the charge brought against him sod 
unless Lo bad this knowledge, bo must be seriously prejudiced in 
his defence. 3 P, L. T. 322. 

—when tbe trial has commenced on a charge under s. 66 only 
a formal addition of n fresb charge under a. 493 at a late stage oi 
the trial Is opposed to the spirit of the a. 31 B. 218. 20 A. 166. 

—an alternative charge of rape and adultery with respect 
to tbe same woman and on the same facts is illegal. 5 A. 233. 27 M' 
61,29 0.415. 

—■witness for the prosecution ought, as far as possible, to be 
called In the Order of events which they are called to prove and In 
chronological order. The Judge without dictating to tbe prosecu- 
tion should suggest Alterations on proper occasions. 1923 Cal. 
579 . 


CRIMINAL rnOCEPDniC CODE. 


m 


S. 230. P«wtr sf appillAt* Court. 

—when the offence U compotltc the appeMste coyrl ran record 
a new findins and scnlenee on anr cleineat of the coinpoiltc offence. 
Rat Un. Cr. 293. l.U 50 

—the powefi under this aee. may be ererclied by the appellate 
court. .An appellate court can alter a conviction for majar offence 
into a conviction for a minor offence. 23 A. L. J. 215. 

—where the jury acquitted the prisoneriof certain offences and 
found aome other facta, upon which the iury could have convicted 
them of some other offence hut did not convict, the H. C. hod power 
to convict the prisoner of the latter offence 3 C. 159 

a conviction of rape cannot be converted by the appellate 

court into that of kidnapping 8 Dom L It 120 • 3 Or. L. J. 340. 

S 239 (What persona may be charged Jointly.) 

Thti ate. has been fatly rgcatt giting laffiatalire sctnelion to the 
deciaiORS of the High Courfs (hough not confiiettng 
Applicability of the aeetlon. 

—where a number of peraona ate tried for offences committed 
Id tlic same traniaction it is a question for the court in the exercise 
of its judicial discretion to eay whether the accused should be tried 
together or separately. 38 C L J 309 F B. 

—this is the last exception to a. 233 which Jays down the 
general principle that every offence must be charged and tried 
separately. This Is the only section authorising a joint trial of 
aereral persons under circuoiitaoces specified in the section 4 
N L. R. 71 

-^wherever the applicability of the section is doubtful it is 
far better that jt should not be applied sod tba accused should be 
tried separately. 1927 Mad 177. 33 M L T. 37. 51 M L J. 692 

to apply this section it is not necessary that there should be 

any proof of conspiracy amongst the accused. It is enough if there 
is identity of purpose, there need not be community of purpose 
48 A. 325 93 I. C 237 : 27 Cr L J 445 : 1926 All 334 

— -SB. 233 to 239 apply to the trial of the accused and not to 
preliminary inquiries and commitments and the S J. is competent 
to try prisoners committed together aa if there bad been two or 
more commitments 26 M 592, 7 Bom. L. R 457, Rat Un Cr 915, 
42 M. 561. 11 W. B. Cr IG. 19 A W. N. 206. 29 Cr. L J. 379 

— ' - this sec. allows an abettor to be tried in the same trial 
as the principal. 15 C! L. J 692.18 A. 350. but it depends on the 
facts of each particular case 9 O W. 17. 121 : 16 Cr. L J. 348 

this sec. applies to inquiries under chap. Vfll, 9 A. 452, 

8 C. W. N. 180. 14 C. 358, Rat Un. Cr. 559. 585, 6 A. 214 

this sec, does not give " ■ I 

committed outside iurisdiction 

governs 8 239 Cr. P. C also. 1929 *' ** 

Cr. C. 487: 1929 M. W, N. 578 . ** 
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S 239. Clause Ca)~P«i’Sons accused of same offence oom^ 

mitted in the course of same transaction. 

the words "Bame offence” sigtiifp one and the same physical 

act of crime and not differeat acts coostituting crimes called by the 
*anie name or punishable under the same section. When two persons 
give false evidences in the same case, although they depose on the 
same day regard ““ t*"' '*'*“*’ ”'■•**'*“ "'"“•■t io the same words, 

they do not com . ent offences, which 

cannot be tried ■ tted by them in the 

same transaction *■ . 

the wor . . both the accused 

should have acted in concert or association, so when the allegation 
that cither one or the other has committed the crime this section 
does not apply and the accused must be separately tried, 7 L. 
B. R 68 

under s. 32 of the Evl, Act the expression "same offence 

means the identical offence and not ap offence of the same kind. 32 

0. W. N. 1001. 

—where there was no conoectlog link between the two persons 
found in possession of stolen properties and there was no suggestinn 
that either or both of them were the original thieves and the only 
coaneetiog link between them was that each of them retained some 
property stolen from the eame complainant they cannot be (Tied 
together on a charge under e. 411 Z. P. 0., 2i> A.L. J. 663, but il 
under similar circumstances the two accused were acting In concert 
ami were In joint control of the stolen property their joint trial would 
not bo illegal. 1 P. L. T 431, 1 Pat. h. J. 64 : 17 Cr. L. J. S3I. 

— tbe fact that the goods were stolen in one theft does not 
allow the joint trial of persous who received them. 27 Cr. L. J. 477 
(A) 19 A. L. J. 815. 9 Lab. L. J. 100 : 28 Cr. L J. 459 : 101 I. C. 491 : 
1927 Lah. 737. 

when two persons were charged jointly with criminal 

misappropriation or with respect to a certain sum of money it was 
held that two persona could not be guiity of misappropriation of 
tbe same parcel cf money, one might be guiity of misappropriation 
and tbe other of abetment. It was also open to tbe court to frams 
charges io the alternative against each of the accused of misappro* 
prlation and abetment, 16 C. W^. N. 600. 

—joint trial of several receivers from different persons at 
different times and places although the articles might have heoo 
the proceeds of same theft or dacoity. Is Illegal. 19 B 449, 25 B. 491, 
33 C. 1250, 28 C. 104. 2 C 23. 3 B. L. fi. 20. 16 C. W. N. 912, 23 C. w. 
N. 463: 29 C. L. J.212. 

joint trial of one charged under s.20l and another under 

1. 301 Is illegal. 85 1. C. 147: 1925 Cal. 413 : 26 Cr. L. J. 467. 

joint trial of offences of gaming and keeping u commM 

gaming house arlsicg from tbo samo transaction la legal. 105 1. C- 
«J5 : 8 A. I. Cr. R. 406 t 50 A. 412 : 1928 All. 20 s 28 Cr. L. J. 1001. 

—Joint trial of two persona for two separate acts, namely, 
that each obtained credit concealing the fact that he woi an 
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S.230. Ciaut* (•)— Fsftttna ••e«trd et ■tin* ell«ne* eem« 
in tn» cowr»« et ••m* traniaetlen — ronfj. 
uadischarRfd InfoWcnt, wai h«li lecal. 33 C 929:4(C. L. J 3j0 : 
57Cr. L. J. 1968 : 1227 Cat. 149 j 98 1. C. 1I6. 

— ^Jotnt trial of printer and publUbrr of a pamphlet for an 
offence under a 124 A 1. 1*. C. la lecal. 1928 Dorn 139; 30 Bom. 
L. II. 320 : 110 1 C. 231 : 23 Cr. I. J CS3. 

For othfr ca$«s uniler tkt$ clouar. •« caiea undfr Cl . (d) Mote. 

Clauaa (b) — Abetmant of offanea. 

tbia aec. allovra an abettor to be tried with tho principal. 

15 C. L. J. G92, 18 A 359, but the diacrotion tnuit be cxerclaed 
baring regard tu the facta of each particular case. 19 0. W. N. 121: 

16 Cr. L. J.348. 

—ordinarily the correct course la to try an abettor with tho 
primary offeodera, but there mar be clrcumrtance justifying 
separate trial 1923 M W. N 796 . 57 M L J 734 • 30 L. \V. 
736. 

—•when one person induces another to chest and tbs latter 
attempts to cheat lo consequence, they rosy bo tried together for 
abetment of and attempt at cbeatlog 38 C. 453. 

— >s 234 permits joinder of three charges ngalnst one accused 
and s. 239 read with a. 234 permits the jotoder of two charges ngainst 
one accused and the charges of abetment of those two offences 
against the other accused ; but there la so provision which permits 
the joinder of a third charge agaiost one accused with either or 
both of the Crit two charges against the other accused So when 
one ackuted is charged with three eepcirate offences and the other 
accused IS charged with abetment of two of these offences but not 
of dbetment of the third 8.233 Cr.P. C. stands in tho way making 
the trial illegal 84 I. C 463 • 26 Cr L. J 319 : 1925 Rang. 198. 

the scope of 8 239 cannot be extended by use of the provi* 


1921 Al) 246 32 A 219 cons/. 

in a trial for murder it is an Improper procedure to allow 

the principal accused to remain untried while trial is proceeded 
against persons supposed to have played a minor part in the com- 
mission of the offence. When some of tho accused are principal 
offenders and otbers are accomplices they may be tried together 
under this clause SOM. 274} 1926 Mad. 638 . 91 I- O. 42: 27 Cr. 
L.J 334 

Clause (c) — Offences of the same kind — 

the joint trial of two persone for passing counterfeit coins 

as genuine on three diff’erent occasions to three persons on the 
same date Is valid under this sub-asetion. 41 M. L. J. 130. 
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'S. 239. Clause (d)— Different offences eommiltfd in the 
course of same transaction. 

tl) Principle explaining the term ’'same transaction.” 

the good testofwbat sbould or should not be regarded as 

the same traosactioa withia s. S39. is tbe prorfniit^ of time, unity 
or proximity of place, continu ' ' •> . r -~~o3B 

or design 35 C. L, J. 527, , ' . , ' L. 

B. 73 ; 8 Cr. I>. J. 191,21 S. L ‘ ■ • ' 

1227 Sind 39, it is substantia’; . 26 

•Cr L. 3.29.1923 All. 277. 

once charge of conspiracy is found, anything done in put’ 

suance of the conspiracy can be tried at the trial for conspiracy for 
tbe offence of conspiracy and the offence committed In pursuance 
thereof, form one and the same transaction. 26 C. W. hi. 6S0: ^9 
a 573 : 35 C. L. J. 279, (42 C 957 P. 988 : 19 0. W. N. 676. 19 
•C. W. N. 672 • 21 C. L. J. 195. 42 C. 1153; 21 C. L. J. 201)/o/.. 
18S4 A. W. hr. 52. 

m deciding whether offences are so committed as to form 
one and the same transaction the determiniog factor is not so much 
proximity 10 time as continuity and community of purpose and ob* 
ject 19 C W, N. 678 • 23 C. W N. 30 mote). 100 I. C. 965 : 1927 
Lah 274 • 23 Cr L. J 357. 

the word ’'transaction” means carrying through and suggests 
not necessar//y proxiinitr in time, so much as conemuity of eotioa 
and purpose. 30 B. 49 . 7 Boro. L. B. 633. 18 P. W. R. 1908 s 
8 Cr. L. J 75. 

the “same transaction” implies oneness of purpose. 119 1. 

C. 533 

——it IS not possible to frame a coroprobensiTe formula of uni- 
rersal application to deternime whether two or more acts const!* 
(uto tho same traosactloo. 35 C. L « 527. 

the legality of a joint trial depends on tbe accusation and 

not on the result ofthctri.il. 49 C. 573:26 0. W. W. 680: 35 0. 
L. J. 279, 3 Rang. 95 ; 89 I. C. 305 : 1925 Rang. 296. 

'—'the charge need not contain tbe stateoient as to unity of 
transaction. It Is tbe tenor of tbe accusaction and not the wor* 
ding of the charge that must be considered aa a test. SO B, 49:7 
Bom. L. R. 633. 

to constitute same transaction association must bo continu- 
ous from start to finish, 31 C. 1053; 8 O. W. N. 715, 29 B. 449-' 
7 Bom. L. R. 507. 30 B. 49, JO P. R. Cr. 1906 t 4 Cr. t. J. 285. 

tho r]ucslic>n whether the offences specified in different 
cbnrges were committed in tbe same transaction is substantially 
a Question of fact and admission oq a Question of fact made by an 
accused person esn be recelred and acted upon by tho trial Court. 
83 1. C. 509 ; 26 Cr. L. J. 29 ; 1923 All- 277. 

— -In ca*o of several accused tho court should draw up the 
•ebargea with care and frame specific charges against the accused. 
J«0il. W. N. 149. 
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S. 230. Pfincipt* •■plaintnp lh* t«f m ''•am* 

tfantaetlon*'— roflfrf. 

— falif* alatcmmu lijr two wilndiraon the »am(> point in the 

tame luit If form otTenret in the courne of tame transaction. <3liien> 

tient judcementt of the Jiidsea SI II 310 100 I c Csi 1927 
Horn. 177 • S9 Horn I. It. 170 {fi ] A 257. 5 Hont H. C 55 4 Horn L 
R. 53. 3C C. hOS. 14 Horn 1*. It 872. 3o « 49) ^</, olStr caita 
undrr tub-note l3l 

—joint trial ofdifferenl peraona under s« 3CS and 3GG 1 P. C. Ii 
Illegal at the two acta do not form p.att of the tame traniactlon 
1918 Lah 49G . 1929 Cr. C. 57. 

(2) Offences which are committed In the course of same 
transaction. 

before different offences can be said to have been committed 

“In the courao uf the same transaction" by different persona 
charged with the same It must be seen whether such persons 
had a common purpose resulting In actions which contliiute u 
eottcnfena of events ultimately leading to the commission of such 
offenrei J927 Lah.271 100 I C.9$5 28 Cr. L. J 357 

—for the purpose of determining whether or not offences were 
committed in the course of the same transaction the teats of unity of 
time and unity of place as regards (lie offences with which differ* 
ent persons are charged, are not alwajra safe criterion. 1937 Lah. 
■274 : 100 I. C 9C5 : 28 Cr L J. J57. 

—'Where h number of persons are tried for offences committed 
In the same transaction It IS a qoeitlon for tbe court in the exercise 
of Its ludicial discretion to say wbclborthe accused should bo tried 
together cr separately 33 C L. J 309 F. B. 

when oca accused takes bribe through another they may bo 
tried jointly ue the offences form part ot the same iransaotioD. 
7 Bom L K 637 

where an association decides to boycott a person and shortly 

after some members take joint action to boycott that persou, they 
act In furtherance of a common purpose and acta done in pursuance 
thereof can be the subject of a joint trial. 76 1. U 850 

— where two accused coaspired together and cheated 
several villagers on tbe eaine day by asking to pay sums in excess 
of their assessment. It was same transaotion, 20 Cr L J 71 . 43 B 
147. 23 C. W. N. 31 mote)' 20 Cr. L. J 122. 29 C L J 3i, 
49 0 573 

but mere allegation of conspiracy will not validate joint 

trial. 3 L. B R. 231 : 4 Cr L. J. 489. 26 M. 592. 1 L. B R. 266, 
1833 A. W. K.188. 


■ where several persons were members of a secret society 
and conspired to wage war or deprive the King of the sovereign- 
ty of British India and collected arms and ammunition for that 
purpose and actually waged war. Joint trial of all the accused 
for offences under ss. 121. 121 A. 122, 123 I. P. C. was held to 
be legal. 37 C. 467. ^ 
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S. 239. Clause (d)— (2) Offences which are committed in 
the course ef same transaction— coRft/. 

where six accused persons were jointly tried under e. 121 

I. P. C, for baring burnt police station, committed dacoity armed 
with weapons and it was found that ons accused bad joined the 
party of lebelJjon after two of the accused bad left it but It was 
found that tbe rebelHon was organised and continued under the lead* 
ership of one particular person whom the accused had followed, tbe 
joint trial was legal. 49 M. 74 : J925 Mad. 690 : 90 I. C. 297 : 26 Cr. 
L J. 1513 : 48 M. L. J. 308. 

joint trial of screral persons for rsrious offences committed 

in pursuance of a criminal conspiracy is legal 26 C. W. N. 680 : 35 
C. L. J, 179. 1930 B. 114 : 31 Cr. L. J. 387 : 122 I. C. 273. 

when the accused cheated by conspiracy togetber, they 

might be tried together. 43 B. 147 : 20 Cr. L.J. 71. 23 C. W. N. 
31 (note). 29 C. L. J. 31, 49 C. 573. 

where twenty*lwo persons were cheated at one and the 

same time and place in pursuance of a conspiracy the offences were 
committed m tbe course of same transaction and joinder of'tbe 
accused was legal 23 C. W. K. (note) 31 : 29 0. L. J. 31, 49 6'. 
573. 

—where tbe charges iorolve conspiracy between tbe accused 
they should be tried jointly. 16 A. 88 : A. K. 1894, 23. 

—once charge far conspiracy Isframed.anythiDgdouelnpur- 
euanee of the conspiracy can be tried at the trial for conspiracy for 
tbe offence of conspiracy and offence committed in pursuance 
thereof form one and tbe same traosaction. 25 C. W. N. 680 : 25 0. 
L. J 279 (42 C 957 P. 988 . 19 C W tt 676. 19 C. W. N. 672 : 21 C, 
L.J. 195. 42 C. 1153; 21 C. L.J 201)/ol. 

offences under es. 121-A and 120-B 1. P. C. may be 

jointly tried wben they form part of the same conspiracy, 1927 
Oudb 369 : 1 Luck. 389 

so long as tbe conspiracy continues the transaction which 

began with the forming ol the common intention continues. 
19 C. W. N. 706 

—when offences were comniittod in the course ofaamotran- 
Bjctlon and the criminal breach of trust committed was in further- 
ance of a conspiracy to cheat, the accused might be tried jointly. 
15 C. W. S. 463. 19 C. \V. N. 181. 30 B. 49- 

——where In the course of samo transaction the offence of 
dacoity aocl two other offences of receiving stolon property 
are alleged to hare been committed, joint trial is possible. 45 
A. 223 ; 71 I. C. 5ol. 

—where a gang of dacolta Bssembled on a high way for 
robbing paisera-iiy, and in the conrso of the dacoity aoTOral offences 
were committed by them, all these offences were held to bo com- 
mitted In the ecurie of same tranaaotlon, U being Immaterial 
whether all the members of the gang took an nctlro part In 
each offence. 20 A. L. J. 926. • • • 



cruikau f R^rcrrRt co-’t 

s. 239 4 ~ 7' «ihlcK ar« ••mfrtHtatf In 

cf a.M* traniaatUn— 

two r»r»^r« a*«c<cla|cJ Iptfflhrr tc» clKuIit* cn 
Cl. frtst r - c«, -» d»:4T»«»of> kutrei*nt( Ihp i‘V}er» of K'lh ^ to 

oefita* jifU.riat aSaat thfr *stne miller they Coulj io 

juiotiy ir -i 11JIC43; l933Sln<l€« 1930 l*r T !?6 

ttnttof jbJ*f aad lh(> rrc^>r«>r t* 6 (\ 1. K. 2J5. 

6 Bo-, L K 3^1.31 A 331. wfrrt.. I C W N 35. 2U’ \V N Ull. 

1 the joint Inst l^cal th* ri'e#lj’l iuu»l to »taiu\- 

taar . t&e i3*fi. 3 P, H. Cf 1903 . 11 P 1. U 19.'j . 2 ('r. U J. 
3<.i: l' ll Or 1913 .5 IMl.Cf. 1900 10. \V N 35 

— rt-r^iren mar b« (rW tOi;«ifitr w f «ii U.er aro «acou- 
cert 1 p,i L J. €1 : l?Cf L J 531, 

. ^ trial of several itotu iluTernil at 

ci>errfit timn and pUcr« aUIiourIi the ariloleit iiil|$ht fiaiu 1-t^au Itu 
troeeei* ofi^^elheft Of daroity. U llle»i»l <9 H. 4 1). 15 1» 491, 
« C ItSS.Jsc 101.5 0 53. 3 11. L. U. 50. If. 0. NV. N. VU. <5 i\ 
L.J 511. 

all tlie accured *r« chartfeJ jolHlIy wMh tbpft ai») In 
tae Bltertisiire wvth recelvins aioirn propafllfi and ara tried J<>lnllv 
j“* tful It not Illegal iiaelRg r*Raf«l ti> »». 837 a&d 331, 37 M, L, J, 
•15, 3 Ur, j 473. 

"--^recelTar of atoleo property anil tOa purchaaer from him 


The al^ve eanfltettnQ point retatinp to Ihejitint trutl qf thtii'e$ 
CM reeeiieri o/ itolen properlu hQ$ been Ml nl fell hy IH* inlrOtiticliOii 
o/ciauae («) in rAea#cf«on icfcfcit nroiiJf* f3nf ftey novbejointli/ 
tried. 

DiTancoa under ee. 4\< and ill way ha tried togeUicr if 

.they forai part of tti« aoma tranaaallOH bavixR IH't'Ore.l at Ibo tame 
time and place. 6 Oom. L. H. 34SI, Imi \»heil th# trAliiaclIoiie nro 
fliitinet and aeparate or portly tormimi isatt ol tUc eiuiD 
transaction and partly oaM«ut he trtPif fnintly. 23 V. lOi, 

*A.U7 I4rj 335 IS n, 491. Jitfa M n.> /oHyee low vnthe /acf »/ 
«« preeent amendment bv *be •nlrM./ncffoa ii/ rfauttf (/> »« iho 

*“^!^offenderB under 11 *. ««»"'* -« 1. 1’. 0. may be jointly tried 
• ' ■ ■ • » .-d It appeared 

, . ■ ately wae not 

• . 1 ■ been admitted 

■ • the trial 

«'’‘iSo^“i 9 »!r'llo>n 896:lll»»Of. L!, lie; Dom L. 11 f-l*,, 
fn^' •’»« charged “nder as 150 B, 161 and ICJ 1. ]> 

rhoso MclWnt and under a. lU I. P. C 
od othero under tb i,„o(og « gamine house and the cf/e - 

the offanoo of the facts to Inseparably rV • 

Playing therein arise ut ^j,, q j 6'«, 1?!^ 1*. 

together aa to form 967^ 

?0 Cr. L. J. 768 (Pal), 20 **■ 
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S. 239, Clause (d)— (2) Offences which are cemtnitted In 
the course of same transaction— conf^/, 

—a court therefore is justified in trying two accused persons 
under ss. 3 and 4 in the course of the same trial. 1929 All 937 : 1929 
Cr. C. 669 (1922 Lah. 458. 6 P. R 1919 Cr. 3923 All. 88) Rel. on (1910 
P. R 5 and 1914 P. tt. 35) not fol Contra. 1910 P. R, 5, 1914 P.R. 35. 

where it is proved that all the accused formed one gang 

and all the acta were directed to the common purpose and all of 
them were tried jointly and objection to the same was sought to be 
raised In revision before the H. C- for the first time, held that the 
joint trial was not illegal and did not prejudice the accused. 1927 
Alad. 542 . 1927 M. W. N. 185. (1925 M. W. N. 57. 27 0. 781. 45 A. 
109) Dial. 

where two persona were ■ • • , . 

for tho same fact, namely tbatea 
fact that bo was an undischarged 
good. 44 C. t J. 350 • S3 C. 929 . . 

—this sec. allows an abettor to bo tried with the prmcmal. 
15 C J. 692, 18 A. 350, but tho discretion must bo exorcised 
having regard to the facts of each particular case. 19 C. 'V, N. 12J : 
1C Cr. L J. 348 

—an approver whose pardon has been forfeited may be tried 
with the other co-accused. 6 A L. J. 691 : 1908 A. W. N, 259 sB 
Cr L. J, 445. 

—where ttie accused and two others were charged under ss. 
120— 'B and 489 A, D D. and the accused alone was alternatively 
charged under s. 489— D and the accused alone was convicted under s 

489- • • 'ecal. 53B. 344: 

102S 1. L. B. 148. ^ . 

was ccmmittcu 

in 1 the charge i» 

ultc 160: 116 1. C: 

3C9 : JO Ur. L. J. 619. 

——this clause contemplates all tbe offences whether eubstan* 
tlve or ubetmont of those offences committed m the coiirio cl 
s.iine transaction being tried together. 1929 Cal. 16'J i 30 Cr. h- J- 
619:116 1.0.369, 

(3) Offences which Ore noz committed In the course o4 
same transaction. 

„ -a fipht between two parties is not same transaction- 
"0 C. 537, 6 C. 9G ; CO. L. R.521. 1881 A. W. N. 28. 1881 P. R. 26. 

/A U. 5. 8 W. U. Cr. 47, 9 W. R. Cr. 33, 12 W. B. Cr. 75, 14 C. 353. 
'\v-— -in a case of riot when there is difference in the comniO“ 
Isnot tliosame. 6 M. L. T. 17: llCr.B.J- 

|A \^A.W. N.28. 

' -JlVf^’t'roaconspir.icyls entered into in one district and ice 
icf./ . strict, the M- 

f ■ L but cannot 

ry ■■ ■ - ; outside Ms 

, *0* VV.N. 975. 


CBiMiSAi. mocro' rs conn 


S. 239. Claw** (d 1 — tSt Otrane** wrhioh ars nst eommiticd 
In th* cowr** of •am* tP*n*«etlea*'e-ii'M. 

— r*r*on* charppd uTidpf * 412 c»nnt»l b« ijintly Iricd with & 


the keeping of a (;amiDg bouso and betOR present in It 

at the time of n police raid cannot be ta!d to bo part of the samo 
transaction. 35 P. R. 1014 Cr. 5 P. U- 1910 Conlrn , ON. L R. C8. 
1019 P. R 6. 20 Cr L. J 763 (Pat.). tO A. L. J. 957. 1925 All. 937: 
1929 Cr C. 669. 

the action of the offender and that of tbo rereuer of him 

from custody do not form the same transaction. 29 0. 395 : G C. \V. 
N 455. U .M. 441, 13 C. W. K 8Jl : 9 Cr. L. J. 147. 

—the thief and hla rescuer from lawful custody should bo 
tried separately 13 0. W. N. 804 : 9 C. L> 147. 

.er.-... . -4— seA 4it ..A A««t«—* --'I not committed 
• I * ' 75. 35 Cenfro. 

■ . . . . • not fatal to a 

, • W. N. 463. 

_ C. cannot bo 

of 


on different dates 


lotber person not taking 
• by false representation 

. >d jointly there being no 

coDtiDuity of purpose nor any contiguity of time. 1910 Cr. C, 511. 

■ the author of a defamatory article charged under s 500 

I. P. C and the priGter thereof who is charged under s. 501 1 P. C. 
cannot be tried together unless there is conspiracy between them, 
.■ill C. 159. 


' persona gtring. false evidence should be tried separately 

unless conspiracy is proved. 16 W. R. Cr, 47, 6 51. 252, 4 A'. 293, 
28 I. A. 257 P. C., 5 Bora. H, 0.55 | Bom. L. R. 53. .m 0 fiOS. 14 
Bom. L R. 972. 5 A. 17. 1881 A. W. N. 83. 1882, A. W. N. 41, 61. 160. 
1885 A. W. .K. 54. .tL. B R, 231 ; 4 Cr. L J. 4i9. 11 W. R. Cr. 16, 
2 > M. 59 1883 P. R. 10'), 3 M. H. 0. R. Ap 82. the mere allegation of 
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S. 239. Clauie (d)— (3) Off«rtc«s which arc not eommlUad 
in the coupee of same tranieotlen— con/d. 

but persons filing joint irrittco stsloment and one glTlog 

evidence In support tbercof may Le tried jointly. 1834 A. 'V'. H 52. 

a charge against bv# accused of having committed a riot 

and a charge against lour ol them of having committed criminal 
trespass on a different occasion do not form the eame Iransaelloa. 
14 C. 395. 

——murder and robbery on one occasion and another act of 
robbery committed a few hours after ta another place, though ^cry 
near to the scene of the former offence, do not form parts of Iho 
same transaction. 14 A 502. 

—where several dacoitles were committed by several persons 
but tfao persona implicated In ooo dacoity wore not the same as 
thoae implicated In the other or others, the daeoitlea were not 
committed in the same transaction and could not be tried jointly. 
J9A. L.J610 

—dacoUles committed on different dates do not form parts 
of the same tranaactlon. 1833 A. W. N. 180, 8 M. L. T. 28C. 

—theft and assault cannot bo aald to form parts of the same 
tranaaotioo. 100 I, 0. 965 j 28 Cr. h. J. 357 : 1927 Lab. 274. 

—the murder by one person and the intentional emnilasioo to 
give information in respcoi thereofby another person who di^eovercfl 
the murder, cannot be said to form eamo transaction, 1» A. 
1». J. 925. « 

—joint trial of different persons under ss. 3G8 and 3G6 1. P. v* 
is bad as the two acta do not form part of the same transaction. 
1929 Lah.49fi; 1929 Cr. 0.57. 

joint trials of thieves and their rescuers is bad unless it can 

be proved that they had collusion. 1930 Cr. C. 202 : 1930 P. 159. 

—two acts of abduction, separate and distinct, committed by 
two sets of persons at different dates, though of the same girl cannot 
form the same transaction. 31 C. W. JJ. 756. 

——different sets of persona fabricating different sets of 
Kabuli/at cannot be tried together when they have no community 
of interest. 21 O. W. N, 756. 

where a person obtained a promissory note by cheating and 

on a subsequent date went with another person to cash the noto they 
cannot be tried together for both the offences since the occurrence 
of each date formed a distinct transaction. 31 C. 1053. 

offences under as, 147 and 325 J. P. C. committed on one dale 

and offences under ss. 147, 323 and 342 I. P. C. committed on another 
date form distinct transactions and cannot be tried together. 21 A. 
1.. J. 820. 

where lape was committed on a woman by two accused 

persona at a certain place and subsequently this woman was taken 
either by force or by fraud by one of them alone to different places 
where be alone committed rape on her. b joint trial of both the 
accused of having committed rape in all the places Is Illegal. 42 
C. L. J. 524 : 92 I. C. 439 : 1926 CaL 320 ; 27 Cr. L. J. 263. 
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S. 230. Claws* (4)— 13) Oli*ns*s wrhlsh ar* n«t eammittad 

In th* e»w'** of •am* Iranaactlan— 'Conlif. 

—where four frotlltute* liviOS in /our (tiffrrent houics 
^fre Jointly tried for disobeylnc th* notice icrrcJ on them under 
••153 of the Punjab afuniclpal Act th* trial wai bad for 
rolijoioder b« failure to obey the notic* cannot be rcRarded ns one 
traniaciion 93 1 C 6S9 19!6 Lah. fIS s 57 Punj. L. H. I8S: I* 
Cr L J 465 8 l.ah L. J 80. 

If m the court* of a quarrel ariitof; accidentally among 

penoni collected to whneti a fettival. a fight entuet In the courto 
of which tome peofle Inflict injurlet on otbcri but without nny 
common object or Intention they cannot bo laid to haro cauted hurt 
®J* the courie of tame traotactlon and cannot be tried togeiber 
although all the aeeuied commllllog th* offsneet were there at ono 
and the tame place and at th« aame time. 86 1. 0. 2!S: 1925 All. 
«1 JfiCr U.J 731. S3A.L J. 5. 

““’'■here teecral pertont were teparately engaged in Ctbing 
and there wat no evidence of prior con«ultatlon or Identity of 
PUrpote they being merely aereral poachera gathered in the tamo place 
^he tamo time they could not be tried together under is. 379 and 
477 I. p. C. for itcallng fiih in the courto of same transaction. 1927 
SI«d. 177 i SB JI. L. T. 37 

~—'perioo charged under*. 419 I. P. C. eannot be tried with 
perioa charged under a. 401 aa ciauae(d) does not apply to the ease 
heeaute the offence of recelrlog •tolen property and the offence of 
balonglag to a gang of tbierea relate to eeparate tranaactlons. 88 I. C. 
l« : 1925 Lah. 537 : 26 Cr. L. J. 1097. 

Clause («)— 'Persons accused of offences Including thefti 
extortion or criminal misappropriation may be tried with 
necefver or Retainer etc. 

Persons accused of dacoity may be tried with persons ac- 
cused of receiving property stolen lo the dsculty. 45A. 223t20A. 
L. J. 981. 

a person charged with an offenco under s. 413 I. P, C. 

cannot be tried with a person charged with an offence under s. 401 
P O , this clause, not applying as an offence under s. 401, cannot 
be said to include theft, because it is oominitted aa soon ae a gang 
cf persons associated for the purpose of habitually committing theft 
>• found and before any theft Is actually committed by them. 88 1. C. 
185: 26 Cr. L. J. 1097: 1925 Lah. 537. 

- -persons jointly charged with offences under ss. 457 and 436 
I P. C. cannot be tried alo'ng with ofTeoces under ss. 411 and 414 of 
which other persons are charged because s. 436 does not include 
theft or extortion though s 457 does. 4929 Lsh. 142: 112 1. 0. 584: 
29 Or. L. J. 1080. 

Clause f1)— Persons accused of offences under sa. 411 
Ond 414 may be jointly tried. 

the provisions of this clause eannot be extended by 
o a trial of persons accused of offences other than those . 


I 
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S. 239. Cfause (I)— Persons charged with erianoes under 
18 . 4tl and 414 may be /oinfly <ried'>~c’onI(f. 
mentioned therein. 89 1. C. 155: 26 Cr. L. J. 1291! 1925 OuJh 
452. 

-under this clause tceeJrers ofatolen property may be jointly 

tried for the offencea of recelvIOR atolen property. C Pat. 553 ; 105 I. 
C. C74.' 28 Cr /. J. 9C2 1 1928 Pat. 38 

Clause ig)— Persans charged with offences relating to 
coin may be jointly tried. 

'S person who passes a counterfeit com may be tried jointly 

with 0 person who is in possession of it. 3l 0. 1007, 

Misjoinder. 

— ^in determining whether there has been a misjoinder of charges 
or not the Court should not consider wh.at order was made by the 
Court but what was the subject of the charge. 1030 Kang. 114:122 
I. C. 2?3' 31 Cr. L. J. 387 : 1930 Cr. C. 402. 

——where the aecusod were not accused of the same offeoee 
In the same series of offences arising outoftbo same transanetion, 
there was misjoinder. 12 C W. N. 15 (note). 11 3f. 441. 14 O S95„ 
6 V7 R Cr 83. 8 A 252. 5 M 20. 33 C 292 : 10 C. W, N. 32, 2 Weir 
303. 

— several persons Bcctised of distinct substantive offences of 
contempt of court cannot be tried jointly. 1853 A. 5V. N. S5. 

—persons giving false information cannot be tried together. 
27 C. 9S5 5 C. W. N. 131. Contra. 27 if. 1S7. 

— persons committiog theft raonot be jointly tried with resou* 
ing and committing grievous hurt and objection can be taken in 
the H C 19 C. L. J 633. 

——if several persons arc tried together for committiBg different 
offences ail committed on tbcir own account, justice cannot be 
assured. 23 A. L. J. 5 . 86 I. C 223 1925 A. 301. 

—several persona cheating different persons on different 
dates cannot be tried jointly. 13 C. IV. N. 1067. 

members of opposlog faction must be tried separately. 20 

C. 537.0 C. 96; 6 C. L. R. 521. 1881 A. W. N. 28 26 P. R. 1881, 

5 P. R, 1906. 8 W. R, Cr. 47, 9 W, R. Cr. 33, 13' W. R. Cr. ?5; 
14 C. 358. 

' — — simultaneous trial of cross-cascs by tbe same M. is not bad. 
13 0. L. R. 275. 8 O. W. N. 34. 

— where all the accused were charged and convicted under 

s. 324, but in appeal tbe conrietion of' one was changed into one 
unders i i r. jj 

— • be tried separately 

unless 6 U, 252. 4 A. 2?3, 

5 A. 17, ,■ •• • . 61. 160. 18S5A.W. 

N. 54. , . Cr. 16, 26 M. 592, 

100 P. ■ ■ - ' ' aiiegatlon of cous- 

P*«oy . ■ B. R. 231 : 4 Cr. L. 

J- ^89. ■ , , N, 188. 



cniuivm. rKocrsunr conr. 


S. 239> Mi«Jotnd*r*-^n 

—but i'<*r*oni fiUnc joint writtrn Hatunrnl nnicrr t:l»lnc 
evidence 5n •upf^tl thereof iniiy l>e ItleJ Jointly A W. }%. 52 

“—the trial to be »eparatt> muat le eo In aTibatance and in form 
only. 10 C. 4fi5. 15 H t9l . S \\>lr30l. Hot Un Cr 31 

cfTpiico* tommitted by arferal per»i>n« on dlUrrrnl dale* 

formlnc pari of the aame tranaaetion cannot tie tried locethrr 31 
C 1053 • 8C W N 715. S3 C 592. 13 C. \V N IP&r • 10 Cr. 
L. J 4C9 

-(rlirn m ti criminal breacb of tru»t each accuied trirt to 

throw reepoiull'llily upon the other thea ahonld not he tried jointly. 
3 C. \V N 277 (note) 

— —when one acettaed makca a confessional statement ImplI* 
catinc the other they should not be tried jointly 5 C NV. N 291. 

—In discharcmt; an accused on the cronnd of misjoinder of 
parties the S J may order retrial. 28 C 101 

— —when during trial tho facts proved disclose dilTenent nITencea 
committed by eevcral accussed the tryinj! court should try tho 
aecused separately 51 P H Cr. W03 1 105 P. 1, U 1905 S Cr, 
L J. 7G 


— •joiot trial of the accused for dilTcrent offences Is illsRal if 
the offences rrerc not committed in the same transaction. 7 Lab. 
L J. 61. 1925 Lab <326. 


Effect of misjoindee 

— —a misjoinder cootraveulng tbo provisions of this section Is 
not d mere irregularity which can bo cured by tba provUions of 
section 537. 15 Cr. L J 420 tOudbl or by waiver or consent of parties 
or their pleaders 6 C. 96. 

in discharging an accused on the ground of misjoinder of 

parties the S J may order retrial 28 C. 101. 

a separate trial is the rule and joint trial Is the exception 

and it is for the prosecutloo to justify joint trial 45 A. 223 

where iii s joint trial the proceedings have been Illegal from 

the scry hcRinning. quashing the charges against one accused does 
not validate the trial. 97 1. 0 363 • 27 Cr L. J. 1093 : 1927 Nag 22. 
Miscellaneous, 


a material alteration in the charge at the close of the trial 

renders the whole trial bad 1920 M. W. N. 149. 

—in case of joint trial the judgment should show on the face 
of it that the case of each accused has been taken into consideration. 
35 C. 138 

—tbo S J. is tbo original court of original jurisdiction and 
cannot amend or add charges with regard to matters not covered by 
the indictment. 1920 M. W. N. 149. 3* C 22/oL 

S. 240. iWithdrawal of remaining charges on conviction 
on one of several charges) 

—this sec. applies to court of trial of every grade. 51 A. 977 
1929 All. 899 : 1929 Cr. C. 491; 119 I. C 575 : 27 A. L J. 1056. 
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S> 24Q. (Withdrawal of remaining oh«rg«* on eonvIcKon on 
one of aeverat eharpos}'-COnfif. 

where tbo accused waa convicted of three offeDce’j out of 

ten of the same nature under V. 408. the H. C. on appeal conOrwed 
the conviction and directed the withdrawal of the rest. 9 C. L. J. 
257 : 10 Cr. L. J. 482. 

——the peroiiaaion of withdrawal contemplated bylhlsrec. is 
allurrable {n the same caao oolp. Rat. Un. Cr- 077. 

— ^charges cannot bo withdraws after the accused has been 
found guilt; on those charges. Rat tin. Cr. 289. 

when the evidence on all the charges has been recorded and 

the pleaders heard, charges cannot l» withdrawn. Rat. TJn. Cr. 2S6. 

—this sec. applies on); to charges formally framed. lOO. P. 
L. R. Cr. 1. 

this see. does not apnlr to ala; of proceeding In nnotber case. 

6 il. L. T. 90 • S Cr. L. J 495 -2 Ind. C. 128. cortlfa. A. W. N. 24. 18S9. 

where a petition died b; tho complainant was referred by 

the W. to the Superintendent of Police, and M. passed orders relying 
on the report of tho Superintendent of Police, the procedure was 
wholly Illegal. 43 C. L. J. 214 : 1926 Cal 590 : 93 I. 0. 1041 : 27 
Cr. U J. 545. 

where on the conviction on one or more charges the com* 
plainant applies in revision to Inflict sentence on the others but 
eubsequeotljr withdraws the application, the withdrawal amounts 
to withdrawal of complaint with regard to such charge with the 
consent of the court and amounts to an acnuittal. 51 A. 977: 1929 
All. 899 i 1929 Cr. C. 491 ; 119 1 C. 575 • 27 A. L. J. 1056. 

S 241. (Procedure in summons cagel. 

‘~->'iD the iovestigation of complaint which forms the subject of 
two distinct charges arising out of the same transaction, one of 
which is a summons case and the other a warrant case the procedure 
of warrant case should be adopted. 11 C. 91 : 3 L, B. R. 113 i 3 
Cr. L. J. 3S0. 

a warrant case cannot bo tried under this chapter. 7 M. 454. 

■ whoa a warrant case is tr(od under this chapter it is more 

than an irregularity and the conviction should be set aside. 29 M. 
372, 17 P. B. 1887, 36 II. 457 ; 22 M. L. J. 73, 

a summons case cannot be committed to the court of ses- 
sions. 1906 A. W. N. 28. 

S. 205 is applicable to both summons and warrant cases. 

210,588. 


— —if a warrant esse is tried under the summons case procedure, 
the M. cannot convict the accused on his own admission without 
recording evidence and without framing a formal charge. 27 C. W". 
N. 923. 


- — in the trial of an ordinary summons or warrant case an 
accused person is not, before bis appearance, entitled to any infor- 
mation as to the details of prosecntlon evidence. 1930 A}}. 272 
1930 Cr. C. 442 ; 1930 A. h. J. 389., 
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S. 242. (Subatane* of accwtationa (e b* atatad). 

■“~omi»»ion to comply a»Uh ibc pr*'***''^" 

^IcyalUy and rot a mere irrcytitarlty tliat ran Ic cured l y a 
Cr. P. C. Where a M. in a aunmona ca»c clj-vi* to »lalc to lha 
accuaed the particular* of the rlfmc* «lth »hlcli hr !■ chareod it 
atRouota to ntj illecality ailiatine the arntcnce. 3l C* W. N IC7: 
•93 I.C. 411 • 5«C 352 • 44C L. J 575 l?S7 t‘a1 JS6 « SK Cr f.. J. 
155, Confra non-com plUncc with the provl»|or* oflheerc. it nothinc 
more than a curahlc irrccutaritr where a failure of juttlcc hai r.ol 
becnraij«.<! 1937 Sac 2JO tfi Cf 1. J. 5j/ r JPI J, C. fc1>3 j 

tliiN ret d-it* not make the ezamlnatlon of the complainant 
io a suinmuna ca^e ahiolutcSy n. rr»*ar> 14 C. W. N. JP 9 . 

theaccsc.l »h. nl.l „ot ».r JiacharRcd I efore complrlnc with 

the requirements of ihi'.jrc ain>||\ l.rc...*.- the | rotcculion wltnc**FB 
are not present 22 C >5 N M-.iioKb 

— inaaunimona t tee. the first thU.« t.> t>r di-nr it to a»k the 
accused what he has Roi to aay Id Cr t. J ihh 1.5 I|,J c 41.9 

—the accused should l.a\p 4 rl.-rtf •t4trirp>u made t<> him 
that he Is about tobeputonbiatn.il and a* ti tiu- efit nre or fneta 
conatUutlog the offence. 5 C L it 87. 

-^rules as to joiodarof charges apply to summons cases 3 
L. B. R. 52 r. B. ’ 

If auramooa case Is jointly tried with Marrant use cbnrso 
gbould be framed, 29 <7 4dl. 

—the answer of the accused recorded under tins sec takes tbo 
place of a plea to a formal charge. 2 L. B. R. 239.? Cr L J 422 * 
4 L. 6. R 143 

—la summary trial ibe procedure for summons cases and 
warrant cases provided by e. 262 should be followed, Rat. Un Cr 72''. 
S. 243, (Conviction on admission of truth of accusation.) 


The word “may” hat been subatifufed »n place of “shall” 
giviug the if. discretion, tehtch he dtd not formerly possess as to con- 
victing an accused who pfeods guilty in o summons cose, and fAe 
Court is thus able to refuse to accept a plea of guilty which tt believes 
to be untrue. 

~'the admission of the accused should be recorded at once 
at the time of the trial and not afterwards from notes or memory 
15 M. 83 : 2 Weir 326. 

■ ■ if a warrant case is tried under the summona case procedure, 
-the M. cannot convict the accused on his own admission without 
recording evidence and without framing a formal charge. 27 C. 
W. N. 923. 

' -vrhen written defence is tendered the M. is not bound to 
take down the defence by personally examining the accused. 16 
W. B. Cr 53. 2 P. R 1890, „ 

the exact words used by the accused in his plea should / 
.as nearly as possible, be recorded. 1889 A. W. N. 81. / 
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rslKK^'* 

\ tx\9n 

S.2*3' C««v<«t»#« «n »*»»n/**l«'*»' *'‘'»f» »**®*®* t". 

— *dtn..i.oB. mun If ww>M «» ^ 

IT a« 

before lh'‘ffainT.Rcfl$>^ «I,-»-K«- the 

it, the form of <i<jc»Ucn If ^ 

by vfap accun-d ia an«w</ to v Ji©m. ^ 

— «bcn the accmfd dae* ool pl<*3d ftuUty. the fac^i 
himself on Hie m eecT 'he court ouabt not to prcjoolce him. * 

W N Uo hi I. C 135 • 25 Cr. L. J for. , . . ' 

^nti wdfiintion by 6 person ywitftted to furnish securnrex- 

prcMinc viilJinRnckS to gWe security phpolJ be duly recorded. 17 
M. I, J. <38. 


— on Q phi ill constructinii ofs 24G the M. is not bound, when 
he tUhiJts that other ofTcDces b»v<* been proved, to re-open the trial 
nnd follow th« proerdure of **i. 213 and 244. 4 Ind. 0. 352: 10 Gr. 
L. J.S3T. 22 W n C.r in 

—— ♦vhettt the accused admitted to hare done some wrong on 
liceoudt of Ignornnco nnd begged to be ozeused tt did not amount to 
11 pica ofgsiiiVy mi C, yfi 20 Cr. L. J. 707. 

S. 2A4. (Procedure when no such sdml««(en (g wnde}. 


N. Q. 


'Jf/iniier haah^rt mnetuled tn t<3nse<iutnce cf th« amendment <sf 
Ihe jitenotta tee amlu profits Ana been infroduccff <o proitdo Jar 
the r«s»* ti'fipre o- cniuptaint hna b«en mode hv n Courts 

“—the Af, cannot rely on statements madaoutof court- 14 


—when the ocoiwcd denies the truth of tho complaint the Jf, 
ought to hear tHio oomp/ninnnt and hU *NlineB3 and also the accused 
fltid his wUnesK. G W. U Or. 75. 


- — -where the oomplalnant refuses to be examined Jt is the 
duly of tho Af.. bofuro dismissing the oompUlnt, to proceed to take 
cvhleitcu altUoMRli a ntroni: presumption against the truth of the 
roin}'Inlimnv’» ease would arlso from h\s contumacious refusal to be 
c^fiHiined. lt)271(Rg.a‘.0;lOU. C, 895: ESC: U J. 6U. 

— whofo (in the foutlnR that there Is no ndmissioo of guilt 
hy tJfP flcenscd the W. ndept# tUo jtrwodtm nndep s 214 Cr. }\ C. 
hn entinut tukci n further pica from tho Rcouscd versoo of giivlt 
null tclSovo hliiisolfpf the duty ot examining pTosscutten witnesses. 
Ji>28 OalSlS. 

— — tho court sbonid tnko precaution to ascertain froru the 
demised whether ho Jins ovldono® to produce Irt hla dofenee Punj. 
lii’e. mi, 9. 


— lUo Magislrdlo muit esamliio defenoa witnesses, 13 R. 
Of. 03. JBA. 2tl. 4 M. H, C. R. Ap. 29. 4 B. I>. H. Ap. 77: 12 
\\'. U. Cr. 77. 

—U H dlsorotlonnry with the court to Issue process 14 V,’. B.. 

Of. TO. 15 W. It. Cr. 17. 
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S. 244. Pree«tfwr« when no ouch a4m1«>1en ft 

Lut the M cannot refute to compel th" nltendanc* of 
wilrcsim iipon whom he hat almdr Itfucit proceiict. 3)C. 121, 
10 C. SSI. Z C 573. 1 A 53. G C W N. SIS, 14 W U 7fi 

— — the M i« not l>ound to Jmuc procrf<rt to the rcmtloinK 
witnesses 4 M fl C. 11. A? 29 

-but the arrendment ot the tectloo deprlte* the court of the 
power to compel a witness to appear before It If the witness 
declines to recelrc the tumtnont or to appear althoDfrh he map he 
liable for disol<edtcnce of Rummont If n witness aunimoned bp him 
does not care to appear the .M U not liotind to re-lsttie a summons. 

-91 1. C. 252 : 191G Mad 3Cl 27 Cr L J 76 

the M must either crant or refuse the application and 

jannot merely make an order to “file" it. 6 C Vt N. 54S 

■ it is the duly of the" pfoseeollou to call all the witnesses 

ible to Rive Important mformation . if sijeh witnesses were not 
txamined without sufficient reason adverse inference may bo drawn 
3 C 121, 14 A S2t, 15 A 6.14 C 215 hut no such infereuee can be 
drawn against the accused 7 A 904. 8 C 121 

— all the persons alleged or known to have knowledge of tbo 
facts should be examined. 10 C. 1070. unless they are known to be 
false witnesses 16 A 84 F. 6. 

‘ .^—wben the prosecution witnesses have been simiinoned the 
,M. cannot acquit the accused without examining the witnesses 
tendered. 20 M. 368. Rat Uo Cr 539.2 B. L. R. 15. 18 A. 221. 2 
jWeIr 305, 

—list of supplementary witnesses submitted before a M other 
[than the M. who after taking the defence adjourned the bearing 
and was absent, cannot be granted by the former 3S A 13 

evidence of negotiation* of compromise if admitted to prove 

I admission of guilt, it vitiates the trial. 11 C W N 26 (note ) 

( the latter part of s 243 should not be read as distinct and 

'separate from tbe first part of tbo sec. 1 L B R 95 


■ ; d 

it may be an unfriendly act to let out the truth but it is 

not necessarily a hostile act. C. W. K. 1918 Pat. 251: 19 Cri L. 
J. 211 

S. 245. (Acquittal). 

thrs sec. does not apply to warrant cases A. W. N. 1885, 

260, A. W N. 1888, 96. 

the M. 1$ bound to proceed under this sec in a summons 

case. 24C 42: 1 C, W. N.414 

if tbe accused Is not found guilty ho must be aeguitted and 

not discharged. 1900 P. R. 19, 43, 

—whatever procedure tbe M. may adopt if he finds no case^ 
made out ogaiost the accused .and lets him go uDConditionally, ho 
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order of discharge. 6 


S. S46. (Acquittal)— 

acquits him though he sk/Iea Ws order f o 

Ind. 0.385 : 8it. L. T. /8 s UCr. L. J, 350, , • • j* 

an acquittal nrlthout recording erldenco Is without jurisdic. 

lion. 58 A. W3, _ , 

an nrdcr of acquittal under this seo. does not afreet an 

offence which Is triable In a warrant case, 18S6 A. N- 260. 

— If the M. fratued a obarge in a sumraons case acquittal 
ebould bo under a. 258 and not under this section. 22 W. n. 12. 

— —the H.O can in reelsional powers direct retrial, 15 5/- L. J. 
225 but the D. Af. cannot order further Inqulrr under s. 437, Iff P. 
R.1900. . . .. 

an order of acquittal cannot be passed without bearing toe 

complainant and bis witnesses. Rat. Un. Cr. 539. 

no order of daily fine can be passed. IB. L. R. Ct- 41, 25 
W, R. Cf. 6. 18 W, R. Cr 44. 27 C 565. 


—8. 250 applies to an order under this see. lO B. ISO, 5 M. 381, 
6C. 581 : 15 W. B. Cr. 9, 30 C. 123: 6 C. \V. N. 779 F. B. 

—then C. has no power in revision to convert an acquittal 
into a conviction. 8 il. L. T. 380 . 8 Jod. C. 293 j 11 Cr. L. J. 622 t 
1910 M. W N. 517. 

S 246. (Finding not IJmltod by complaint or summons.) 
—the M may convict the accused for offences other than 
mentioned la the summons without rc*opeoiog the trial. 36 0. 869, 
12 W. R. Cr. 40. 

—when the accused has been summoned for criminal trespass. 
It IS open to the trying Af . under this section to convict him or 
assault and mischief Without r«>dpeDiQg the trial and followins the 
procedure laid down In es. 243 and 244 36 C. 863. 

the doty of the court is to find out the truth In the midst 

of the conQietiog evidence and It is not bound by all the statements 
of the cempiainant. 14 Bom. L. A. 135 


L. B. 291 ; 1926 Bom. 255. 

. S. 247. (Non-appearance of complainant). 

Applicability of the seefion. 

—this section applies to summons cases only • if a warrant 
case is tried as a summoas case tfaa Af. cannot pass an order under 
this section dismissing the complaint for non-appearance of the 
complainant. 4 0. 'W. N, 26. 

but if a Summons case ia tried under the warrant ease 

procedure, and eventually the Af. acquits the accused under s. 247 
for the non-appearance of the accused on an adjourned date of 
bearing the acquittal is legal and proper, 8. 247 Cr. P. 0. lays down 
a general principle that a petaon charged with a summons case 
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S. 247< Applloabllltjr of <Ko ■•otlon->mnM 
ofTence It entitled tr> an aerjutlt^t If the enmrlalnnnt I* ntseni a»ii 
there li no rcaton why thisrichtbe denied to hhn tltnply tweniiie 
the M. hat adopted the procedure of a warrant c.ne in the trial. 
44 if. L J 119 : 72 I C SIS. 

—~tbii aeetion does not apply to proceedinpt under • |07 of 

theCode. 31C. W N. 3S8 s 45C.L. J 211. 101 l.C 007 1927 Cal 
343 : 2S Cr. L J 479. 

tbit tec. givei the M a discretion and the absence of the 

complainant in a tummont caso cannot mult In an aeiiulttnl of 
accused without the if. patting an order to that effect 1923 
Cal 725. 

thif aectlon merely autboriaea the court to adjourn the cato 

to enable the complainant to appear but does not authorise him to 
dispente with the presence of the complainant except when he is a 
public aerTjnt. 9C I 0. 878 : 1926 Lab 628 . 27 Cr L J 1022 

—eases instituted under a 195 cannot bo dismissed for non- 
appearance. Rat. ITn. Cr 137. 

—an order of ae<iuittal for non-appearance, m on warrant 
case it llleeal and a Pt. if. who passes aucii an order can renvo the 
complaint. 28 C, 6S2 F. B,. 25 C. 2ll . 1 C. W. N 49. 

—the right to an acquittal of tba accused under s 247 accrues 
under two condttioQS and IS dependent firstly on tbe absence of the 
camplalnant and secondly on the court net adjourning tho case 
If a cate la not taken up at all. it caonot be said that the second 

JonditVon is fSlfiifed 57 I. C. 970 : 26 Cr. L. J. 1050 : 1926 Cal. 102. 

Proeeduro In a mixed case. 

when tbe inrcstlgatlon forms tbe subject of two distinot 

charges arising out of the same transaction one of which is a sum- 
mons and tbe other a warrant case tbe procedure o! warranl-case 
shall apply. 11 0. 91, 41 M. 727. 

Appearance. 

appearance by pleader is not suSiclent unless specially 

of 


e.eothoi.ghhoappear»d,oon .1^. J “-(p. -.onpi.iaapi i,ll ih, 

c.o..lrr da‘^' ”7 ='« 1. 0. e« : « C.. f.. J. 78, = 

‘"'iiy-a EaS .ummoa » d‘oe7?o7 .H '.im 

11A.M. and the party hPI*?" ..fd that the parly , 
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-S. 247. Appearanee~c'Ofll<l. 

—-tbaro is nothing In tho section justifying the construction 
that tbo words "upon any day appointed for tho appearance of the 
accused etc” mean any time before the close of the i^orking day. 
49 AI S83 : 1926 .Mad 1009 : J926 AI W. N', 928 : 96 I. C. 652 : 27 Cr. 
L. J. 988. 

Death and substitution of complainant. 

this sec. applies to complainant who is allre but does not 

appear, and not to ono who dies before trial, so the son may b> 
substituted. 20 C. W. K. 862 : 18 Cr L. J 154. 

-—the death of a servant who had complained for bis master 
cannot be a ground for acquittal under this sec. and another servant 
may come in. 18 C. W. N. 1211, 1. P. L. J. 262. 

the maxim of •’octio personalis montur eum persona 

in civil law confined to torts does not apply to u ca&e of non- 
cognizabio offence instituted upon complaint and the trying AI- 
discretion in proper cases to Allow the complaint to continue hy a 
proper and fit representative 28 Bom. L 11.283. 93 I. C. S91 . 19;6 
Boro 178 : 27 Cr. L. J. 491. 

— when the coffipiaioant died and bis nephew was allowed to 
be substituted and the case started under s 352 I. P. C It was 
bad as tbo accused should bavo been acquitted. 19C. W.H. 334 t 
16Cr L J 322 

- ' • • ' ■ ■ ' * - -Iry the 

. •• . • e case 

SI M. 

J.714. 

Adjourned hearing 

when tho complainant fails to appear the AT. ii.is a discre- 
tion either to dismiss the complaint and to acquit the accused or to 
adjourn the hearing or he can even proceed to examine the witnesses 
in the absence of the complamanl 24 0. W N 199. 

the AI. can adjourn the bearing for the purpose of allowing 

ibe accused time to secure the attendance of his witnesses. 16 
B. 21. 

but be cannot adjourn tbo hearing unless there are sufficient 

and proper grounds for doing so. Tho tact of tho accused beior 
guilty of the contempt of the processes of the court is no good 
ground for proceeding with the case 17 C W N. 159. 

where the adjourned bearing is not known to the compjainanl 

order of dismissal is lilegal. 8 M. H C. B Ap. 51, f> W. B. Cr. 58 

so also when the if. did not specify the place where the 

case was to be taken up but ordered the parties to appear ellher 
at Aligarh or at Taliboagar. 1882 A. W. N. 229. 

• where the case was, after examination of the witnesses on 

both sides, adjourned for argoment and for the purpo'e of oral and 
■documeutary evidence being explained, the hearing of the case 
applied. J8 C. W. If. 584 ;.J5 Or! L. J. 163, 

tV • H. 40, 
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S<24T< AdJouf(<ed 

—-but whrn flfjpr hfanne arjrtimrol d»\f wat fiid (or deWter- 
iRSiudcaicnt tbii ire did not appry. JJ C W. N 9j9 ; 20 Cr. L. J. 
992 : 45 C 607. 2 N L J. 65 : 19 N. U It. 45 . 71 I (’ 6C9. 

— -the rompl.tint oUEht not Co be dlimli^ed lot default on on 
adjourned date, unleaa ih* &t. hoa seen fit. for sunicient resiont, to 
require hia attondaace ■pccially on ihst date 3 Weir dDC, 7 it 313 
3 Wcif 477. 46 C 867. 

Mistake of the Court. 


when the caic was by mistake called on a date not fixed and 

the accused was acquitted for non appearance of complainant the 
M. can proceed with the cate at the date fixed. 18 C VV. K. 1180: 
GCr. L. J, 143 

Absence of complainant owing to mistake or other 
reasons. 


— —If the complainant is. by mistake prcicnt in .mother room of 
the eourt'bouse, oo order of dismissal should be passed under tbis 
sec. 24 C L. J. 414 . 18 Cr. L J 104, Id C, L It 303. 47 C 147 

O'— nor day order of disoitssal should he passed Alien the com< 
plsloaot canaot appear owiog to circumstances beyond lus control. 
24 W R, 64, SVS'. K SI. or when the complainant is kept out of the 
way by iho action of tbe accused in petting him arrested on a false 
charge, 38 Sf. 1029. or when tbe compluioant was m jail and could 
Dot therefore appear. Ralaiilal. S9. or wbere the case naa called on 
for beariog on a date not fixed for beariog. 42 C 365, or wtaero the 
comoIaiAaat was dead and another person applied to he brought on 
the record. 18 C. W. N. 1511, » P. L. J. 262. 20 C W N 862.18 
Cr, L. J. 154 conira. 19 C VV. N. 331 . 16 Cr. L J 322 

Order o< acquittal of accused for non-appearances of 
eomprafnant. 

O'!* -omplamant from 
, e doca not care 

. , to an acquittal 

. ■ . 693 S7 Cr. L J 


this eectlon has notbing to do 

of Iho accused 17 C W N, IbS^tnote.) 


with the presence or absence 
J tny finn.annparance where 


• 'Used tbe case 
contra, ills 

; • • leen served or 

, , L.T.15. y 

• . • . , •• trate. he can 

dismiss the c.ise for noi:-8ppearaDce.^D any hearing. 2 Weir 3U8. 

/ 
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S. 247. Ordar of aoqulftal of aeeuted for nen-appoarane«s 
of complainant— •coBfrf. 

—where the complaint la A aammoos case la dismissed for 
default the order Is uoder this sec. and tantamounts to acquittal and 
does not fall within s. 436 Cr. P. 77 1. C, 293 : 25 Cr. L. J- 359. 

— — tho Mseistrate is not eokitled under a. 247 to record tli$ 
order "struck of" nor Is be, to a case which be has not tried, entitled 
to record tho order of acquittal on the second complaint. The most 
he can do is to record an order of discharge. 10 ilom. L. B. 623 : 8 
Cr. L. J. 139. 

the right of an accused to an acquittal under this section 

accrues under two conditions and is dependent firstlf on the absence 
of the complainant and secondly on the Court not adjourning the 
case But where a case is nof Mf'eA up at all the second condition 
is not fulfiled. 87 I. C. 970 ; 26 Cr. L. J. 1050 : 1926 Cal. 102. 

Effect of dismissal for non-appearance. 

dismissal has the edect of acquittal of an accused not sura* 

moned. 4 C. W. N. 346. 

——sec 403 applies to an acquittal under this sec. evea if the 
accused did not appear. 9 Af. L. T. 93 t 9 Ind. C. 253 : 12 Or. L. J. 
41: 34 M. 253. 14 C. W. N. 346.7 0. W.M 493. 711) /ol. 

—an order of acquittal on account of the abseoee of the 
oomplaiaaiit is a fina] order which operates as a bar under s. 403 
Or P. C. The presence or absence of the accused does not matter. 
4 Pat L.T 15 • 74 1. C 719: 24 Cr. L. J. 815. 37 C. L. J. 253. 45 A. 
58 i 74 I C. 1054, 4 C NV. N. 346. 34 U. 253. 53 6. 693 : 31 Bom. L. B. 
795 I 1929 Bom. 408 • 1929 Cr. C. 436 contra 40 M. 477. 

—the order made on default of appearooce of the complainaat 
being one of acquittal tho Af. is moorapetent to restore the case. 1937 
Mad 473 ; 1927 Af. W. N. 274 ; 100 I. C. 238 : 28 Cr. L. J. 270 i 
52 AI. L, J. 173. 

an acquittal by the M. on the charge under s> 426 I. P. 0. 

is a bar to the accused being put on bis trial again on the same fact 
which were relied on to support the charge under s 379 I. P. 0. '37 
C. L. J. 253 : 1923 Cal. 407. 

■ acquittal bars fresh trial oo the same facts. 1885 A. W. IT. 

43,3 0. W. N. 760. 5 Pat L, T. 15 ; 2 Pal L. B. 10 : 1924 P. 140 but 
not 60 when the proceeding was substantially irregular as to amount 
to no trial. Bat. Cn. Cr. 59. 

— wber“ acquitted 

the accused . . ' • his own 

file and orde was not 

communicatee : ■ • ' lo bar to 

retrial of the . . ' 

Acquittal of co.accused, 

an acquittal under this sec. of one of the two accused will 

operate also against the other oo*aecnsed whose attendance could not 
he obtained and against whom the trial did not proceed. 4 0. N. 
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5. 247. Frtth proc«»* for remaining elfenea if legal. 

— ~-whtn the M. Ufoed proccuee fer one of leverat ofTencei 
alle(;ed egaiiiit the accuied and acquitted them of the ofleoce for 
which they were summoned, no fresh process could In view of 
s. 4UJ Cl. (I) be iosued aROlnst them in respect of all the offences 
previously nllc('ed 3 C i.. >1 622 3 Cr. L J 115, <6 C \V. K. 633 

and 15 C. C'JS) Dial 

Whether revival or retrial la allowed. 

an order of revival after an order of acquittal under this sec 

is bad. 36C. W. K 73 (note). 1324 Cal 96. 2 C. L. J. 623, but not 
m esse of mistaken order. 18 C. W. N. 1180 : 16 Cr. L. J. 148. 

■ -an order of acquittal under s. 247 Cr. P. C passed by mistake 
or on a date not 6xed for beatiog of the case for abeence of the 
complaioaDt. is a mere nullity and doee not debar the magistrate 
from proceeding with the trial on the discovery of the error. 42 C. 
365, 2 Weir d07, 2 C. L J. 622 l>nt. 

the M. cannot revive a case after an order of dimissjL 4 C 

W. N. 26. 

the Cr P C does not contain any provision enabling a court 

to eet aside an order passed on default of appearance. 1011 1 C 238 : 
1927 Mad. 473. 1927 41. W. N. 274 : 28 Or. L. J 270. 

an order of acquittal under this sec can only be set 
aside by the H C. The M or bie successor cannot revive proceed- 
ings by settiog aside the order. 38 0. L. J. 19$ 73 I. C 940, 1930 

Al. W. N. 190. 

^—dismissal baa the effect of acquittal of an accused not sum- 
moned 4 C. W. N 346. 

an order of acquittal on account of the absence of the 

compUloant is a final order which operates as a bar under s 403 
Cr. P. C. The preseace or absence of the accused does not matter. 
4Pat. L. T. 15: 74 1.0.719: 24Cr. L.J. 815, 37 0. L. J. 253. 45 A. 
58 : 74 I. 0. 1054, 4 C W. N. 316. 31 M. 253. 

an acquittal by the M. on the charge under s. 426 I. P. C. 

is a bar to tbe accused being put on bis trial again on the same 
facta which were relied on to support the charge under s. 379 I. P. C. 
37 0. L. J. 253 : 1923 Cal. 407. 

acquittal bars fresh trial on tbe same facts 1885 A W. N. 

43, 3 C. W. K. 760. 5 Pat. h. T. IS : 2 Pat. L R 10 : 1924 P. 140, but 
not BO when the proceeding wae eubstantiaily irregular as to amount 
to no trial. Kat. Un. Cr 59. 

an order of revival after an order of acquittal under this sec. 

is bad. 26 C. W. N. 72 (note). 1924 Cal 96, 2 0. L. J. 612. but not 
in case of mistaken order. 18 C, W. N. 1180 : 16 Cr. L. J. 148 

sec 403 applies to an acquittal under this sec. even if the 
accused did not appear. 9M L. T. 93: 9 Ind. C. 253 : 12 Cr. L. J. 
41 : 34 M. 253, 14 C. W. N. 346. 7 C. W. N. 493, 711 fol. 

an order of acquittal for non-appearance, in an warrant- 

case, is illegal and a Pr. M. who passes such an order can revive tbe . 
complaint. 28 C. 652 F. B., 28a 211, 1 C. W. N. 49. 
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S. 247> Whether revival or retrial is allowed ^ 0 ‘>td. 

an acquittal underihis * 00 . «»f one of the two accosed will 

operate also aeatnst the co-accused whoso attendance could oot 
be obtained and against whom the ttial did not pioctod. 4C. W. N. 
346. 33 M. 1028. 

Appeal and Revision. 

the Dt rannot set ascdc an order of acquittal by sub- 
ordinate M T M 213 3 Writ t«8 38 C L J. 196 : T3 I C. 940, 

—a''quiltnl of accused under th>$ see. procnrrd by his owa 
trick could not be set aside bv the H. C io revision, but the H. C. 
would be prepared to set aside the aequiltal in such ca-e if the 
matter come before >t by wav of appn'.l presented by (be L G. 
under 8. 417 28 \f L J 16l)t J9i4 M. W N. 273 ; 15 Cr. L. J. 236. 

—the li c has power to interfere in revision with an or-^er 
QfaM.uiiders 247 Gt P O, when the order is im-iroper. tfagistrate 
adjourning the esse previously six times and at nr time at the 


——no appeal is allowed agaiosi an order of acquittal under this 
sec. 8 Weir SbK 

——an order of acquittal of tbe accu«ed under this sec. can only 
be set aside by tbe H C. The M. or bis successor cannot revue 
proceedings by sotting aside the order SB C L. J. 196 : 73 J 0. 940. 

S. 248. Withdrawat of complaint. 

——this sec applies to summons cases onlv and a complaiot 
cannot be withdrawn In a warrant-cs'e. 6 M. 316, 3 0. W. N. 332, 
548 Rat Gn.Cr. 461, 13 B 600. 

— where the Af lakes cognizance of tbe case on report of the 
Police to whom the complaint was made, this sec. did not apply* 
23 M. 636, 10 C. 551. 

where the M. had no jnri'idiotion to try the ca^e for want of 

sanction, withdraw! of tbe complaint is no bar to iha entertai'iment 
of fresh complaint. 22 B. 7U.29Af.l26: 16 M. L. J. : 1 M, I« 
T. 31 ; 3 Or L. J. 274 Dts. 

tbe provision* nf this section have not been affected or 

abrogated in ca^es or proccediwgs bv the Corporation by ib" proTi- 
sions of arc 537 <-f Calcucta Afonirlpal Act 53 O. 631 5 30 C W N* 
598 ; 1926 Cal 786 ; 43 C. L. J 369 : 96 I. 0 648 ; 2? Cr, L J. 985. 

in a ca«e of contempt of court tbe public servant is the 

complainant 2 B 653. 

—— tiie withdrawal ought to be distinguished from compromise. 
21 C. 103 

a case is compromised if withdrawn with tbe consent of tbe 

accused and it is withdrawn under this sec. without' such consent* 
20 C. W. N 1209 ; 18 Cr. L J. I07. 

tbe M alone and not the Police can allow withdrawal as it 

Is a judicial act. RatUn. Cr.91. 
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S. 24B. WllhdrRw«Kl ot eemptaint — cantd. 

in cat» of •rithdrnw.tl tho 3f can Rivard compensation. 5S 

r. R. 18S7 Rat. Un Cr 4M. 

a D M. cannot rcMvc the cate where tbc Deputp M. has 

allowed withdrawal. SS W', R. Cr fil. IOC 551 

there nothinR in a. which involves a withdrawal of the 

whole c'TnplBint mereljr because the complaint is withdrawn against 
one of the accused 5 L»h 239 : 25 Cr. L J 629 : 81 I. C. 117 
S. 249 Power to atop peoceedleg when no complaint. 

— ^ thi« section cannot be utilised in rcsi<eet of warrant cases 
but applies onl} to tummuna cases instituted otberwiso than upon 
complaint When there is a Police report on the file no fresh case 
based on the complaint of the pHrate party i< entcrtalnable 91 
I. C. 890 27 Cr L J 698: 1926 Pat 292. 7 Pat L. T 419 

■ where sutnm'*Ds has been issued upon an accused under s. 
182 I. P C on the report u( the I'olice that the accused had given 
false information but subsequently upon receipt of another report 
in another ease that the mfurmutioo given by the accused was truo 
tbe M cancets the tuumuos. h« exercises his power under this 
section. 1 P. L. T 28 

—-the order under this seetioo docs oeither amount to no 
acquittal nor to a discharge, so does not bar further proceed- 
ings in accordance with law. 19)3 P R. 9. 

S. 2^0. (Frfveleua or vexatious aeeusaflon). 

The sfc has been ree-xst and fully ampUfed giving legtilalne 
aaneUnn to th» drc<s<"ns of the High Courts regarding the way t» 
winch the pouera under the sec. should be exereited. 

The Important changes are following I— 

The uorda "fnlse and nther fmotoui or vexatious" hate been 
3ubstil"ied for the wnrda ‘'frivolous or vexatious". 

(S) i^ni/er f^e uf</ /oui Me order to pay compensntion was part of 
the order of di»c^rir^e or acquittal and irrespectne c/ the cornpfain »nf 
remoininij »»l)Sr7il or p'esent The «imend>nent provider to call upon 
the coH‘plainant, if preatnt forthwith to show cause why he should not 
P'ly compensation and if absent, to summon him to appear and show 
cause 

(d» The limit nf the amount of compensation has been increased 
from Rs SO to Ra. 100 if the Sfagistrate is not a Magistrate of the 
third class 

(4) Under the old law imprtsonrrenf could be awarded tn case 
the compeosniion could no' be reunered but under the amendment the 
Mayisira/e is empourred tn award imprisonment in default of pay- 
me. f «/ cimpensiilion, by the order of compensation itself. 

(S' Sub-aeehnns (f-fli ondfS-C) are new. f^e former ma^in^ Me 
pro' i*i""» of 5» 68 nnd 69 ffce J. P C. applicable when any person 
IS imprisoned and the latter not exonerating the complainant from 
being farther liable tn Me Citil or Crimsital Court, 
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S. 250' The Important changes are following * — contd. 

(6) Under the old taw no appeal would lie Jrom the order of the 
Jst class M. but under this amendment such appeal will lie if 
such Magistrate awards compensaUon exceeding fifty rupees, 

(7) >Su[>'SecM'on (41 Aos 6een ansentfrc^ allowing one month's time 
from the date *-/ the order in ca«e no appeal lies. 

(II Object of the section. 

(2) Applicability of the section. 

(3) "Discharges or acquits the accused." 

^'By his order of discharge or acquittal." 

(4) "False and either frivolous or vexatious." 

(5) Upon whose complaint or information the accusa* 
tion was made I. e. Who la to pay compensation. 

(6) To whom compensation Is awardable. 

(7) Amount and nature of compensation. 

(8) Procedure. 

(9) Appeal and Pevislon. 

(V Object of the section. 

——the object of this sec. is not to pQolsh the complsinant, hul 
to award by suminary order some compeasattoa to the persoo 
agsiDst whom a frivolous or vexatious ootnplamt is brought, leaving 
It to him to obtain further redress by a teRoiaT civil suit or crltalaal 
prosecution. 30 C. 123 p. 120 F. B. This ruling hoi been given 
effect to by the insertion of sub’Cl. (£ C.) in the amendment. 

(2) Appiteabiiity of the section. 


"In any case instituted upon complaint" etc. 

! invtituted On police report 
21 0 979, 22 U. 934. 30 C. 
183, IP. L. J. l06jl7Cr.l. 
complaint lodged by a Police 
uuieer as sucu. uu. W «. J/l), 21 O, »<9, 7 0. W. N. 206, 1879 P. R. 
16, 22 B. 934. But it applies to a case started on police loformatioo 
in a noa-coguizable case 26 B. 150 F. B. 22 B. 934 orerru/ed. 

- — this sec. does not apply against only the instigator of fals® 
information. 20 Cr. L. J. 100. 

1 *. i«, compensation under 

1 : . • : U. J. 702 : 24 .A. L- J. 221. 

■ ' to Police and not to the 

. ■ • e Police. i/AtellsB, B 

■ ■' • ot be ordered to pay com- 


- — -where a person made a report to the police which was found 
' ■ ' ' ' • • ■ ' ' . * ' Qpensation was 


ng an informa- 
67 : 1926 All 
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S. 250 (2) Applicability of tho aec- 

—under fx-e. S50 ai amended, the complaint muit bo falieand 
either friroloua or rexatloua before an order for oompensation is 
passed. 87 I. 0 921 < SC Cr L. J. l033 s 192S Kar 31. 

the mere fact that a complaint is frirolous or rexatious 

does not neeatssrily mean that It must be false. Compensation 
can be awarded ooly if the complaint i* false and also frirolous 
or Tcxatiuus 89 I. C. 159. SCCr. L J 1S9S. 

“Any offence triable by a Magistrate.” 

— >the expression “offence triable by a Mai;ittrate'' in the seo 

relates to offence **• '■ •' i._ mi ■_ g gj.jj 2 Cr. 

P. Code. An ord in respect of 

accusation under 1 without juris* 

diction. 1930 La' 1 Bur. L. J. 

38 Jie/.. IS P. R 1919 Dial. 

this see. does not apply when the charge which is being 

inquired into by a 5f Is one which is exclusirely triable by a court 
of SesatoQs 40 A 615 Id Bom L R. 60. ISCr L J 463, 3 Wetr 
3l5, S5A L 3 8I8 - lOS I C 8u7. or to a case which is out ordinan- 
fy (being specially empowered under s 30) triable by a Magistrate 
36 P R. Cr. 1903. 3 Weir 315. Rat 961.40 A. 615. 1919 P R. 15, the 
aero fact that the M reused to commit the rase to the Sessions 
will not invest him with the power of Imposing fine. 35 A. L. J> 
818 : 105 1 C. 807 : 1927 AIL 744. 40 A 615 ke/ 

when the M. tries an accused for an offence prma facie 
triable by him when realty il the facts bad been proved it would 
have been exclusively triable by tbe Sessions Judge, compensation 
order by the M. is illegal. 1930 A. L. J. 465 : 133 I. 0. 756; 
1930 Cr. C. 443 : 1930 Alt. 380. 1922 M. 233, Jlef. 1936 All. 59 
Dtat. 

but when tbe complaint disclosed a caso triable only by a 

Court of Sessions but after preliminary inquiry tbe M. issued process 
for an offence which be could try and after trial discharged tbe 
accused he had power to order tbe complainant to give compensation. 
81 1. C. 319 : 2o Cr L. J. 265 : 16 S. L R. 205. 45 M. 29. 

in a case in which a complaint has been filed against an 

accused person for offences some of which are triable exclusively by 
the 51. and some by the S. C. and the accused is after trial dis* 
charged in respect of all the offences, no order for compensation 
can be passed under this section 48 a. 166:911. C. 38: 1926 All. 
519 : 23 A. L. J. 10’6 

where two false accusations are brought by a complainant. 

one triable by the 51. and the other triable by the Sessions Court 
and the 51. with powers under s 30 Cr. P. C fiods both to be false 
he can award compensation only in respect of the offence triable 
by him. But if the compensation is awarded for both kinds of 
offences and is not apportiooable between the two the order is bad 
for uncertainty and must be set aside as a whole. 1930 Lah 482 : 
1930 Cr. C. 591. 
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S. 250) (2) AppItcabUHy of the see.*>con{(f. 

— —'ll Is immaterial trbetber the ease is triable ns a summons 
case or as B tvarrant case. }S27 0udb 17n : 3S Cr. L. J. 45!) : 101 

I C. 4H2. 48 A. 166 Dill 

-—-the power to award eoDipensatlon can bo exercised only by 
trial court and not by an Appellate Court. 94 I. C. 138 : 27 Cr. L. J. 
S70 ; 1910 Lah. 427 • 27 P.mj L It 338. 16 C. W. N. 10 : 14 C. L. S. 
437 . 39 C 157 F. B.. 16 0. K 91 (note). 28 A. 625. (14 C. W. N. 
212 oierruled by the F B.] 

——in a case triable summarily, cooipcnsatioa may bo awarded, 

II M. 142. because the section makes no diircreiiCM between sucniuons 
case and warrant ease. 1927 Oudh 175 : llil I. C 842 : 28 Cr. L. J. 
450. 48 A 166 Dist 

"Accused of an offence** 

—the award of compensation must hare reference to frivolous 
or vexatioue accusation and this sec. does not apply to an applies* 
tion made solely with a view to proceed under s. 1U7 or 110. 7 A. L. 

J. 743. 15 A 365, 25 8. 48. 37 Punj. Beo. 2886, 4 P. S. Cr. 2896, J6 P. 

K. 1893, 33 P. B. 1902. 

—this sec applies only to a case where a persoB Is accused 
before a Af of an offence and not to proceedings the object of ''hich 
is to require him to give aeourlty to keep the peace. 45 A. 363 ; 71 
I. 0.694: 24 Of. L J 228 

— the InstUunoa of proceedings under s. 117 Cr. P. 0. Is not 
an accusation of an oSeace and oaosequeutly does not fall wilbiB 
this sec. 25 fi 48-2 Bom. h it 389. 15 A. 365, 36 A. 382. 21 A. L. J. 
207, 20 A. L. 3. 624, 1696 P C. 4. 1902 P. C. 52. 

— -an applloatloo for maiateDaoco under s. 488 Or. P. 0. is not 
a complaint of an offence and no compensation can be awarded if 
the application proves to be false. 6 M. L. T. 261. 

—this sec applies only in case of a complete discharge or 
acquittal. 24 C. 53 , 8 and 14 P. R. 1897, 29 A. 137 afld not in case of 
dismissal under s. 203. 32 Punj Rec. 1897, 19, even if the accused was 
present with a pleader at the toquiry under s J02. 3 P. K. 1906: 84 
P, L. K. 1906 • 4 Cr. L. J. 36. 

—this sec. does not apply to an application under s. 2 of the 
W. Br. of Contract Act. in case of breach of contract which Is 
not an offence. 4 C. W. N. 253. 4 M. 234. Bat. Un. Cr. 617, 41 
A. 322. 

——this sec. does not apply against only the instigator of false 
information. 20 Cr. L. J. 100. 

this sec does not apply in case of the complaint being parti? 

vexatious, there should be a complete discharge or acquittal. 50 
Cr. L, J. 106. 

Frivolous or vexatious as regards some. 

when the complaint is frivolous or vexatious as regards 

some and well founded as regards others, complainant Is liable to 
make oompensatioo to the former. 5 M. 381 15 P. B. 1877. 
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S. 250 (2) ApplicBbility of the sec. — evntd. 

——•rhea the acquittal rraoitt froOi eontpromlio this sec does 
not apply, ttst Un. Vr 937. 7‘W. ia 1» rt 1888, 7 0. 2. 10 Horn I,. R 
lUoo. 3UI» R lain 1*7J' L H I9IJ II Cr L. J 63,S 8 Ind C 3»7. 

— but •eoeo the complaiDt it fritbJrairn uader s. 2l3 com* 
pcDaatiun m«y be awarded Kat Un Cr 4G2. 

where the conduct of the accused has not been straight- 
forward throughout no compensation ahould be awarded 63 F. L. 
R 19ol 

The Magistrate by whom the case is heard, 

when one Magistrate deals with the case another M cannot 

award couigeii-aiion 3J C. VV N. 861 : 19i9 Cal 762 ■ 1129 Cr C. 474. 

—the Magistrate <tao deals with the substaiitire esse and 
makes the order of acquittal or discharge Is to make the rompensa* 
tion order. 33 C. W .N 801 : 1929 Cal 762 . 1929 Cr. C 474. 

when a case partly heard by one Magistrate was made 

over to another Magistrate under «. 3l6Cr F. C and the latter 
M beard the rest of the cvideoce and decided the case, held 
that the latter M was Cumpeient to order compeiisstioo 19 A. L J. 
651, but wben a 5I bears nothing of a case except the complainant's 
plea against the order, be cannot make an order of oocnpensation., 
1822 A. W. N 58 

——the substitution of the word "beard" for "tried'' makes a 
eompleie trial no long-'r accessary, and an order under this seotinn 
may be made after heariug only part of a case, but evidence must 
be beard. lO W K Cr 61. 

—an appellate court cannot award compeDsatioo under this 
see as it is not iocluled within the words "The Magistrate by 
whom the ca«e Is heard " 16 C. W H. 10 : 14 C. L J. 437 39 0. 1.57. 
F. B.. 16C W N 91 (note). 28 A 625 14 C W. N. 212 overruled by 
F. B.,3 Bum L. K. 841. 7 Bom. L. K. 998. 21 A. L. J. 834. 94 I. C. 138: 
27 Cr. L J 570 : 1926 Lab. 427, so also the court of revision cannot. 
1928 AH. 95 • 28 Cr. L. J «7l ; 1«7 1. C. 69o ; 26 A, L. J. 328. 
Applicatwn to other tatvs. 

this sec. applies to the r ”• * 'S"" ' 

compensatmu to the accused ' . • 

while B 22 C. Tr. Act, relates to 

cannot award conipeosatlon 
550: 22 M. L J. 138: 13 Cr. 
r. 255, 32 U. L J. 78. 1917 

M. W. N,156. 

(3) "Discharges or acquits the accused" 

"By his Order of discharge or acquittal " 

the word "beard" signifies that the case must proceed up 

\t» faearriig. ’When compia^iik 3e summa'riiy dismissed under a. 
203, without issue of process to the accused, such an order of diaml* 
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S. 250 (3) Discharges or acqultys the aceu»ec/. 
ssal IS not an order of di^ebsrec or acquittal witfain this section. 29 
A. 137, 1897 P. R. 14. even If the accused was present at the enquiry 
under s. 202. 1906 P. R. 3, 

—the order of compensation cannot be passed without 
discharging or acquitting the accused. 1929 Lab 6.*3 : 39 Pun;. 
L. K. 361: 1171. C 883: 30 Cr. L J 854: 1929 Cr. C. I8I. 

to make the order Hwarding compensation legal fi is 

nocessarp that the examination of ail the witnesses adduced hr 
the complainant IS completed, 51 Af. 337; 29 Cr L. J. 114:1925 
Mad. 169 : 106 I C. 706. 39 C. L. J. 484 ; 59 1. C. 913, See other cases 
under heading ’'(S) Precedurc *’ 

this sec. applies only in case of a complete and not partial 
discharge or acquittal, 24 C 53. 40 A. 6lO. 12 S L. B. 87 ; 8 and 14 P* 
R. 1897, 29 A 137 and not in case of dismissal under •. 293, 32 Punj. 
Rec. 1897. 19. even If the accused was present with a pleader at the 
inquiry under a. 102, 3 P. R. 19«6 : 84 P. L. B 1906 : 4 Cr. L. J. 36. 

•— — this sec docs not apply lu case of the complaint being 
partly vexatious, there should a cooipleto discharge or acquittal. 
20 Cr. L J. 106. , ^ . 

' warded when the accused is acquitted 
. il 381 10 B. 199. or under e. 24? Cr. 
B. 14. 1884 A. W. N. U5. or under a. 

— ~wher« the accused ie released under s. 562 Cr. P. 0. he 
cannot be directed to pay compensation. 106 I. C. 454 : 1938 Lab. 
134 • 29 Cr L. J. 38. 

when the acquittal results from compromise this sec. does 
not apply. Bat. Ua. Cr 957. 700, 19 P. R 1888. 7 0. P. 2. 10 Bom. L. 
R. 1056. 30 P, R, 1910; 197 P. L. R. 1910: U Cr. L. J. 638 : 8 
led C. 387 

but when the complaint is withdrawn under s. 248 compensa- 
tion may be awarded Bat. Un. Cr. 462. 

where the conduct of the accused has not been straight- 
forward throughout no compensatiou should be awarded. 65 P. 
L. R. 1901. 

compensation cannot bo awarded unless the order of dis- 
charge or acquittal is legal 1 L. B. R. 44. 

cases as to whether the compensation order should form 
part of the order of discharge or acquittal, see under heading 
“(8) Procedure.'* 

(4) "False and either frivolous or vexatious." 

.—under the amended seetion the complaint must be false 
and either frivolous or vexatious before order fnr compensstlon is 
passed. 87 I. C. 921; 26 Cr. L. J. 1033 : 1826 Nag 31. 93 I. C. 
S88: 1926 All. 141 : 27 Cr. L J.300; 24 A L J. 161 • 1939 Sind 113 r 
30 Cr, L. J. 458 : 115 I. C 33t s 1929 Cr. C. 107. 

the expression '‘Vexatious charge” is sufficiently wide t^ 

include a false charge, and the sec, applies when the accusation i 
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S. 250 (4) ••Fatse and cither frIvBleuB or ve)(atlout"-»ronf(i. 
deliberatclr falie. 2GA.51t: I A. L. J- 234 : A W. N 1904. ZI6. 
30C. 123F B 21 M. 237. 37 B 376. 1896 A W N. 180 o«rrruW, 
2 Weir 313 : 5 Horn. L. R 128 . 19 13 P. L R. 156 

— this <pe. applira to a false charge, as also to a merely fri- 
volous charge brought with the sole Intent of annoying IS Bom L. 
B. 49 : 2 Bom Cr C 5 : 14 Cr L. J. 75 : 36 B. 376. 

whether tho complaint Is frivolous or vexatious is a question 

of fact. 2 Weir 319 . 

—.—a complaint is not vexatious, unless the main intention of 
the complainant was to annoy the accused and not to further the 
endsof justice 94 I. C. 271 ; 27 Cr U J 607- 1926 Lab. 365.42 
I.C. 73 (S). 

the word “vexatious” indicates an accusation merely for the 

purpose of annoyance. 6 C. 799. 

xatious. though it may 
257 oierruted 2 Bom. 
frivolous, but if false, 
L. J 92 The dispute 

on the point has been set at rest by the new amendment, tchtch lays 
doicn that the accusation must 6c false and either frnohus or 
iexattous. 

——the mere fact that a complaint is frivolous or vexatious does 
not necessarily mean that it must be false. 89 I. C. 169, 26 Cr. 
L. J. 1295 

——the idea conveyed by the word ** vexatious ” is that the 
object of the person making the aceueatlon should be primarily to 
harass the pereoos accused. 21 Cr. L J. 226 (Nag.) 

—if a easels malicious it Is neceasarily a vexatious one. 14 
8. L R. 168. 

the word " frivolous ” means allly or without due foundation. 

21 Cr L. J 41 (Rag) 

a complaint cannot be said to be frivolous when it is 

supported by three witnesses and the Zoildar's report. 94 I. C. 
409 s 27 Cr. L. J. 633. 

Ibis section does not apply where the case hss been found 

to be rnere/p false, 34 A. 354.4 Bom- L>. R. 645. 

— the M. may find the complaint frivolous and vexatious after 
the framing of the charge and even after the evidence for th& 
defence has been heard Rat. Un. Cr. 734, 2 Weir 316, 10 B. 199. 

— where a charge is specific and serious it cannot be described 
as frivolous or vexatious, unless it is found to be false. 2 Pat. L. W. 
116, 41 I. C. 661. 

— intention of the complaioaot should be looked to , where the 
complainant did not know tb,rt the complaint was false and it ia 
clear that the intention of ibe complainant was not to vex or 
harass the accused, no compensatioii should be awarded. 11 8. L. 
B. 85. 

—but where the complainant at first believed his case to be 
true but subsequently after eoqainea found that his belief waa 
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S. 250, (4) **Fa>se and either trivolous or vexatious"*-co7jf(2. 
wrong, it would bo bU dutyfraokly to tell tbe court that he had 
made mistake, aud when be omits to do so it would show Uuwarra'^t' 
able malice on bis part and be would he liable to pay cumpeasativn. 
11 Bur. L T.201: 19 Cr. L. J. m. 

in law no disiiQCtiOQ can properly be made between a faUe 

accusation as to tbo motireor jcneotion which prompts a man to 
doing a certain act and a false accusation as to his out. Where 
a per.'ion IS charged with theft but be is proved to hare committed 
the act 111 the bona fide claim of right, tbe accusation of toeft is 
false within this section. 93 1. C 2iO: lUiS B. 16i: 28 Horn. L- 
B, h9: 27 Cr L J. 448 

(5i Upon whose complaint or information the accuse- 
lion was made i e. whoistopay the compensation. 

original complainant is ool liable for all accusation made 
by others interested in a case in its course, but when the origtoal 
complainant himself is the author of tbe subseQueot accusation be 
may justly be dealt with undec this section. 14 C. W. y. 326. 

——the question whether servant can be held responsible under 
this section for an informatioo lodged on be/isJf of the mssterls 
one of fact and depends on tbo question whether tbe servant is 
merely tbe mouthpiece of the master and is merely giving expres- 
sions to bis master's accusation, or whether he joins personalty la 
the accusations biivself In the former case be cannot be made 
liable to compcDsation. 14 C. W B. 326. 

—where A informs fi that C. a constable, has committed 
extortion on him with a view that B will 5le a complaint on his 
behalf and B Ales a complaint which is dismissed as frivolous, 
compensation may be awarded against A. 4u A. 79, contra, 

S. L. R. 76 

— where a case is instituted under s. 476 at the instance of 
a person it cannot be t>3id to have been instituted either upon 
complaint of that person or upon luformatioa given to & Police 
Ohicer or to a Magistrate, J4 Boro. f,. B. 1266. 

it 19 not necessary that the person ordorad to give compen- 
sation should be one who himself gives information to a Magistrate 
'provided that be is tbe person upoo whose iaformdtloa an accusa- 
tion is made. 40 A- 79 

——no order can be passed against a person who is merely an 
instigator. 20 Cr. L. J. IVO, 12 S. L. R. 76. 

■ a person who complains to a ViJiage Magistrate of a bailable 

offence knowiog that tbe latter must report tbe substance to tbe 
police and if tbe police sends up the case it is a case “instituted ou 
information*' within the meaning of this sec 38 A, 1006 1924 Mad. 
91, 45 M. L. J 2S5 : 73 I. C. Hi. 39 M. 1006. 25 M. 667, 32 M. L. J. 
138, 5 L. W, 290.4 L. W. 73. 

a guardian or next friend of a minor complainant cannot 

be ordered to pay compensation under this sec. 1 F. \V. B. 1912 Cf. : 
33 P.L. R. 1912 : IS Cr. L. J, I3h, 13 I. O. 824 
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S. 250, (5) Upon whose cemploint or information the accuta* 

tion was made 1 1. who ia to pay the compenaation-ct/nr^/. 

In awarding comiODaallon tbo complaint must be by the 

<omp1ain>ni or on his Information lo the i'ulKC or the M. 1»12 &f. 
W. N. 558 . 12 M L J I3S : 10 51. L. T. 53u . IJ Cr. L. J. 29. 

where the D J on the report of a eh'iprait directed that 

the papers should be »cnt to the 1>. 51 for formal heariug of a charge 
under a 225 (li) 1. I’. C sgainat the judgment-debt ,r. nu order of 
compensation c ‘Uid be made under this »ee against the chaprasi. 
26 A 183: A W .N 19i 3. 216. 2i) C. 481. 155 1*. L. K. 1910 : 14 Of. L J. 
1. so also where the prusecutiun U laiatUuted bysJhe IJ. J on the 
report I'f a pruc«ss*ser7cr. 25 P. It. 191u 11 Cr L. J. 634 : 105 P. 
L. H 1910. 

compeosation may be awarded against an Excise Sub- 

Inspector on whose report crtii.iiidl pruceLUmgs were instituted. 
54 C. 371 1927 Cal 405 100 1 C. SrO 28 Cr L J. 316 

where the Station Honie officer presented the charge-sheet 
through a constable, the Utter was nut to pay cumpensation 10 51. 
L T. 191 : 11 M L J 844 : 12 Cr L. J 4«t 

when a police uQicer Iniiiatca criminsl proceedings in a noQ' 
cognizable case by fi ing a complaint before a 51 couipeosatiun may 
be awarded 26 U ISU : 3 bom. L. K $86 (bumbay Police Act IV 
of 1890 see. 90.) 

—where the peon reported obetructioo in attaching properties 
and the MuneiS sent tbe case to joint M. who dismissed tt aud 
awarded enoipensatloo against the p«on U was illegal as be was 
neither * complainant nor informant '* 20 C. 481, 1 B. 175, 26 A. 183, 
14 Bom. L R. 1I6G. 

—but an order of compensation against tbe complainant who 
-was a Municipal servant was held valid. Hat. Un. Cr. 3u9. 

where the servant complained on behalf of bis master he 
-was not liable to p<y CuinpeoeatioD. 17 F. R. 1879, 34 P. R. 1869 ; 
the liiw IS different now. 

■-the word '‘person” includes ‘"any company or association 
or body of individuals whether incorporated or not.” 72 I. C. 62J : 
1923 Lab 31 : 24 Cr L. J. 463 

(6) To whom compensation is awardabie 

——when the complaint ia frivolous or vexatious as regards some 
and well founded as regards otbere. complainant is liable to make 
compensation to the former. 5 ftf. 381. 15 F. R 1877. 

Cumpensation is awardabie only to the person who has 

suffered from tbe accusation and not to his relatives. 1866 r. R. 89. 
«7. 1868 P. R 24, 

(7) Amount and nature of compensation. 

—the object of this sec. Is ' • i - i. , 

but to Bw^rd by summary order . : , • _ • 

against whom a fnvulQus or vexat > • ' ^ 

Texatious) complaint is brought • • 



CSIUINAL PBOCEDUBE CODE. 


S. 250i (7) Amount and nature of eompvnsation^contd. 
redress by a regular civil suit or crimtaal prosecution. 30 C. 123 p« 
129 F. B. 

— s. 250 (2) prohibits that compensation to the accused or to 
eacb where there are more than one abould not exceed Hs. 100 ; H 
does not mean that when there is a number of accused persons the 
total amount awarded to all must not exceed the maximum. 94 
I. C. 894 ; 1926 Ail. 295 • 27 C. L. J. 702 : 24 Cr. L. J. 221. 

~-~tbe loss sustained or the inconvenience undergone by the 
accused ought to serve as a guide to the M. in awarding compensa' 
tion. 1881 A. W. N 167. 

it 13 not a fine but it is in the nature of damages for 

malicious prosecution and cannot be credited totheOovt. 26 iif. 
127, 2 N. W. P H C. ft. 430, 1866 P. B. 102, 1869 P. ft. 1. 

(8) Procedure. 

the procedure laid down m Cl. (a) and (b) should be strictly 

followed and the complainant must be beard. Kst. Ifn. Cr. 723, 
3 Bom L. ft. 586. 777. 2 Weir 380. 5 O. W, A. 214.11 C. W. N. 62 
(note). 5 Cr. L. J. 298. 11 hi. 142. 25 B. 15. 8 Bom. h. B. 847 : i Cr. 
L. J. 423. 18 C. W. N. 1277 : iSCr. L J. 707. 

'~~but a complainant is sot entitled as of right to as adjourn* 
meat to enable him to show cause why an order for the psyment 
of oompensation should not be passed. 93 1. C. 15$: 27 Cr. L. </.. 
430 : 1926 B. 225 i 28 Bom. L. It. 98 

-~whea an order is passed under s. 250 Cr. P. C. and the- 
complainant is present be most abow cause immediately; ha cannot 
insist on an adjournment for that purpose. If adjournment is 
granted the court can pass an order at the adjourned hearins 
after considering the cause shown. 31 Bom. L. B. 591 : 1929 Bom.. 
287 : 119 I. C. 774 ; 192!l Cr. C. 36. 

but where a date was fixed for showing causes and 

although the complamant was absent on that date the court 
awarded compensation, held that the proper course was to issue 
notice to the cotnpiainant. 33 O. W. N. 861 : 1929 Cal. 762 : 1929 
Cr. C. 474. 

an order under this section should not be made before- 

conoluding the examination of alt the witnesses for the complainant' 
39C. L. J. 484,59 1.0. 913, 51 M. 337; 29 Cr. L. J. 114: 106 I. C. 
706 ; 54 M. L. J. 641 ; 1928 Mad. 169. 

an order for compensation without examining all the 

witnesses of the complainant is not illegal but one that should only 
be made in very exceptional circumstances. 44 M. 51. 

compensation esn only be awarded after the complainant 

has had an opportunity of producing uK his evidence including those 
witnesses whose names are not contained in the Ike but are brought 
to court without eumraons. 3 tfnr. I,. J. 26 : 82 I. C. 288 ; 25 
Cr. L J. 1280. 1923 Lab. 194 : 71 1. 0. 795 : 24 Cr. L J. 251. 

—an order for coiDpensation under this sec. should not be made 
unless the complainant ts given an opportunity to adduce all bis 
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S. 250, (0) Procedur#— confJ. 

«»ldenre. 1920 M. W. K. *85, 18 C. W. N. 1277 : 15 Cf. L. J. 707. 
19 A. L J. i;0. 24 Cr. L J. 251 iL»h.l, 3 Bur. L. J. 26 • 82 I. C. 289. 

“the •ub*tltutlon of the word ’'heard” for "tried” makes 
a complete trial no looRer necessary, and an order under tbU sec. 
may be made after hearioR only part of a case, but evidence must be 
heard. 10 W. R Cr. 61. 

this sec. doea not require that the should call upon the 
complainaot to show cause before dircetinc him to pay compensation. 
45 A. 474 24 Cr. L. J. 719. but eee amtniment, 

tbo Af. should consider the objeotione of the complainant 

asainst the making of the order, 1923 Lab 456. 3 Pat. L. T. 20J, 66 
I. C. 325. 24 Bom. L R 805. IP L. T. 55S. 

the facta that the complainant is absent when the judg- 
ment is pronounced does not entitle the court to pass an order 
directing the payment of cooipcosation forthwith. The complainant 
should be summoned and should be given opportunity to show 
oausB. 91 I. C. 704 : 1926 All. 241 • 27 Cr. L. J. 128 s 24 A. L. J. 
170 

—the Af. mutt state the reasons for awarding eompeosatiOR 
10 0. W. N. 544, 3 Cr. L. J. 390. 21 L. W 646 . 90 I. 0 157 1915 Mad. 

1139 : 26 Cr. L. J 1501. to order to afford an opportunity to the 
Appellate or revising tribunal 901. C. 157. 26 Cr. L. J. 1501 . 1925 
Afad.1139. 

—where one of two accused is discharged and tbs other Is 
Acquitted on s later date and on the latter occasion tbs complainant 
is ordered to show cauie and pay compensation to both the accused 
-the procedure is illegal under s. 250 as amended and cannot be cured 
by e 537, 29 0. IV. N. 127 85 I. C. 129: 26 Cr. L.J. 449 . 1925 

■CaL 264. 

the direction for ' ... 

in tbe order of discharge ■ 

-sequently 29 C. W. 1 
57. 18 C. W. N. 44 (note) 

.34 A. 354, 16 C. W. N. 2S 

10 17. L. R, 8, 1913 P. L. R. 99. But tee Mow, and the tiew amend- 
ment. 

— ---- — ■» — >1 offences of theft, 

■ . ■ ■ . liscbarged of theft 

- ' **. ■ nd tbe Af. passed 

ffoally acquitting 

the accused on other two charges, there was no error of Jaw in tbe 
procedure 93 I. C. 240 : 1926 Bom. 163 : 28 Bom L. B. 89 : 27 Cr. 
L. J.448. 

an order awarding cooipposatioQ after a dischargeseed not 

now be part of tbe discharge order which should only contain an 
order calling on the complainaot to show cause why he should 
not be ordered to pay compensation. 95 1.0.80: 1926 Lah. 298, 27 
<3r, L. J. 752. 110 1. 0. 232 : 29 Cr. L. J. 680, 
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S. 250, (0) Precedufe — contd, 

—where the order of discharge IS signed and dated by the M" 
fi'st and then an order calling on the complainant to show cause 
why he should not be dteeotcd to p«v compensation t<» the accused 
IS past on tbe same da^ . the requirenieota of the eec. is substand liy 
complied with 1527 Lah. 5l5: 102 1. 0. 560; 28 Cr. h. J. 592. 
8 Bom L R 847 Jol . 1926 Lab 2l»8 that 

the sec does not contemplate fbo taVing of CTplanatioa 

from the complainant before the order of discharge is passed. The 
mere fact that be that time tbo >tf had made up his mind to 
discharge or acquit the accused IS insufficient J923M. W. N 277 

hut It has been held by the C,t(c<>tta H C. that if a M- 

wirhont first writing out his order of dis barge under soh-sec (I) 
calls upon the camplaluant to sb«>w cause why he should not 
pay compensation and then combines In one order the ordrr of dis- 
charge and the order of C‘-mpen9ati->n, there will not be any subs- 
tamial cQQtravenuon of tne law 1229 Cal. 332, (11 C W. N. 63, 
1925 Alad. 1139 and 1922 Pat. 157> Dist. 

-^•nbers the order t-» show cause why compensation should 
not be awarded is practically simultaneous with tbe order of 
acquittal or discharge the proTlsious uf the sec. are complied with'. 
1930 P 298 • 9 Pat. 292 : I93it Cr. C, 536. 

•~>the alccrnative imorisooment can only be awarded if com- 
pensation cannot be recovered 28 I6l. 

where tbe order of imp'iso'iinent was made without any 
attempt to levy tbe aoiorint of t'>e compensation it was invalid both 
under ss 250 and 385 cl. 2. 26 M. 127 : t We.r 321 

—where b‘ the order of dixcharge the M. directed the oom- 
plrtinant to p-ty dimpensation t.« tbe actu-ed >.ub]ect t'> any came 
bring shown bv him and no cause neing shown ibe M., the day after, 
made his order absolute and further directed the cotnpUinant to 
suffer simple imi>risonment for 30 days in default of payment, it was 
held that the order awarding compensation was in strli t cooipi'ance 
with s 250, as tbe proviso to tbe ».ec cleariv conteniplates chat the 
direction sball he considered a<> in (be nature of a rule and tbe rule 
shall not be mad- aVisoInte until tbo complainant h.<3 sbowri cause, 
but there was an obvious error O'* to the order of imprisonment 
which shnuld he amen-ied in terms that the compensati >n shall he 
recovered a<i if it were a fine, and in tbo event of its not bring so 
recovered there shall be simple imprisonment 18 C. W. N. 703; 
15 Cr. L J. 151), 22 Ind, 0. 726. a similar case is reported in I2 4. 
L , J. 143 : 36 A. 132 ; 15 Cr. I< J. 194, where order was passed 4 day* 
after and w s held that tbe proceedings were merely Irregular as 
the order of discharge showed that the Ai. did not conceive himself 
to have finally disposed of the case. 

If is only if the compensatioa ordered to ba paid cannot 

be recovered that imprisonment oaa be awarded. 28 C 251.21 C. 
979. 22 0. 130. 587. 18 A. 96. 19 A. 73,26 AI. 128. S C. W N, 213. 214,. 
17 C. W. N. 63 (note), 21 0. W. N. Ie2 (note). Sut under new auh sec. 
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S. 250, (0) Procedure— conM. 

If A ) the order fyr tmprt^nmeHt can be made tn tfie alternative in the 
order nicardma cri'nomiati »« 

— ■urderioi; compmssnon uniler this see. is no bar to Rrant 
sanction to pr.»r>cut^ thn complaintnt under s. "Ill P O. 21 Af. 
237 6 B L. It. 29i. 15 W. R Cr. 9. I Weir 311, 35 D. 376, 15 Bom. L. 
R. O 

—and to Rrant sanction under a 311 1. I. P C is no bar to 
order compensation 3j P W R 1907. 21 Af 537, 22 C ASS Dies. 
Contra 6 B L. K 296 • 15 \V. R Cr 9. 18 P. R 1901. 26 C. 181 

to BsnctioD or direct a pr isecutlon and also tn proceed 

to award c I'DPCnsition is an improper use of discretion 26 C. 181. 

— the court sh'inl’t exercise discretion either to make com* 
plaint under n. 476 Cr P C or to award compensation 27 M 59, 20 
Cr. L J 226 (P-i) 

—when an European British subject does not set up his right 
as such in tbe u umal cise he cannot pe taken to have Riren up 

that ngtit fir the purpose of proceedings under this section. 17 

A. L J 89fi 

(9) Appeal and revision. 

— whenever a eompismant is ordered to pa^ compensation 
exceeding rupees fifej* he has a right of appeal whether amount 
IS to he paid to one arcuicd or more. 26 Bom L. R 1243 . I92S Bom. 
129, 1929 Sind 176 • 1929 Cr G. 452 : 118 I C. 215 ; 30 Cr L J. 90S. 

—when the total amount of compensation ordered to be paid 
exceeds “Cs 50 there is a right of appeal even though the amount 
of compensation to each of the accosed maf not exceed that 
amount 91 I C 882 s 1926 All 217 : 27Cr. L. J. 146 ; 24 A L J. 167, 

1926 Pat 70, 90 1 C. lb": 26 Cr L J. 1504. 89 1 0 159 ' 26Cr. L.J. 

1295. 49 B. 410 : 85 I C 160 : 26 Cr. L J, 480 : 1925 Bom 129 

— an appellate cour 
sec 16 C. W N 10 • 14 tJ 
(rote).28 A. 625 (14 C W 
27 Cr, L J 570 : 1926 Lai 
21 A L J. 834. 

It IS doubtful whether tbe H. C. can award compensation 

when the matter comes up in revision. 1928 Ail. 93 : *9 Cr L.J 
274 ; 107 I C. 690 j 26 A. L J. 328. 

—in an appeal a,ia>'<st a- — J— -j — .u- 

accused is entitled to have not 
Af. W. N 181 : 2^ M. L J 204 - 1 • 

187, 38 M 89.27 M.L J 629. 26 ■ 

130 : 9 Cr. L. J 150. 25 Cr L J. ‘ , " 

— — but the dh-enco of vuch colice to the a<cu8*>d will not 
vitiate the order of tbe appellate court, 33 Al. 89. 4l Af. L J 172, 
t lioagk nothe of appeal to ih« Crown under s 432 is imperative. 
29 Al. 187 41 Af L J. 172 101 1. C 192; 28 Cr L. J. 417 : 28 Punj‘ 
L. K. 177, be.-suse In appeal or revision the Crown is tbe respondent. 
lOl I C 192: 28 Cr, L. J. 4I6; 2S Punj* L. R.177 ; 1927 Lah. 357; 
8 Lah. 563 : 
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250, (9) Appeal and revision — contd. 

—the appslldte court cannot rerarse tbe order 'crlthout finding 
whether the complalat was or was not vexatious. 19IS M. VV. N. 
181 : 22 M. L. J, 204 . 17 if L. T. 164: 16 Or. L. J. 128. 30 0. 123, 
A. 5i'> 354, 

aii ‘peal from an order awarding compensitioo lies by 

virtue of boi a. 250 and 407, consequently the Appellate Court has 
power to take ■Iitional evidence under s. 425, 51 M. 6 j3 ; 55 M. L. 
J 218 Diit . , anil he mere omission to record the reasons for tak- 
ing additional evidence in appeal does not invalidate tbe proceedings 
of tbe Appellate Court unless it oocasions a failure of justice. 1930 
M. 483: 53 M. L. J 414 : 143 I. C. 800: 31 Cr. L. J. 602. 

a S. J. cannot set aside in appeal the order granting com- 
pensation passed by a first class M. 1 Bom L. R. 350. 

— ^the H. C. can revise the order under s. 439 Cr. P. C. and tbe 
amount paid may be recovered under «. 537, after the H. C. has set 
aside tbe order. 29 P. C 1903, 12 P. R. 1885. 10 Cr. L. J- 569. 1884 P. 
B. 14. 

—~a superior criminal court has under s. 435 jorisdlption to 
examine and order under s. 250 in the exercise of its cfdioary 
revisional jurisdiction 17 A LJ. 896. 

—where the accused died, tbe H. C. conid not make any order 
in revision. Pat On. Cr. 634. 

-—If pending the revision the compialDsat dies, the retlsion- 
petition does not abate and may be continued by bis relations, 
1908 P. R. 24. 

—where no prejudice is caused the H. C. will be very re- 
luctant to interfere with (be order of the competent court under 
this sec. 1924 A. 674. 

S. 2S1. (Procedure in warrant case). 

-warrant-case cannot be tried as a summons case. 29 M 

372: 4 Or. L. J 431. 10 W. R. Cr.31. 1886 A. W. N. 96, 36 M 
457 : 22 M. L. J. 73 : 12 Or. L. J. 583. 

-in case of combination of summons and warrant-cases proce- 
dure should he that prescribed for warrant-ease. 11 C. 91. 

in trying a warrant-case the procedure laid down in this 

chapter must be followed. The violation of this is more than an 
irregularity and cannot be cured by s. 537 Cr. P. C. 17 Bom. L. 
R,.490, 1883 P. R.29. 

a Presidency Magistrate must follow the procedure of this 

Chapter subject to the special provisions of s. 362 Cr. P. C., as to tbs 
mode of taking down the evidence. Ratanlal. 539. 

—wherein a prosecution under s. 153 I. P. O the judgmci** 
IQ a connected proceeding was relied on and evidence was shut 
out, held that the violation of the provisions of sec. 251 Cr. P. C. tvas 
necessitated by the ss. 99A to 99F Cr. P. O. and consequenwj* 
did not vitiate trial. 1927 All. 654 ; 104 I. C. 225 ; 28 Or. L. J- ’3^ ’ 
25 A. L. J. 846. 
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S. 252. (Evidence tor preteewtlen). 

N. B. 

A *fmi/or am«ncfmrR{ ha» betn made in a. S44, following el. 
(a a) o/ g SOO, prondinQ Mat the M. ahall not be ^undto hear 
anj/ perton aa complainant tn any cate in uhich the compfoint 
ig made by a court. 

an accused person has aright to have the evidence against 

him recorded as early as possible £ £3. 

nhere three important prosecution witnesses were examined 

in the absence of the accused and the latter iras not given any 
chance of re^cziiminlng them the conviction was not sustainable. 
1927 Oudh 353 : 28 Cr L J. 756 : 103 I C 836 

the 5f. is bound to compel the attendance of the witnesses 
summoned. 6 G. W. N 548. 

in a ease under a 498 I P. C warrant cannot be issued 
to compel the complainant's wife to attend aa witness without 
first requiring her attendance by issuing summons. 22 P. W. R. 
Cr. 19u7 . 6 Cr L J 275 

the witnesses should not needlessly be subjected to 
the laccnreoience of attending the court 14 Cr L J. £82: 12 
A. L J. 15 : 21 lod. C. 1002 and tbs Xf has a discretion in 
summoning witnesses and lu selecting them before summoning. 
23 W. B 9, 12 A. L. J. 18 

—the M. (s bound to examine witnesses tendered by the 
eemplainant. 3 C. 389. 4 51 329. 2 A. 447, Rat. Uo. Cr. 21,3P. W. 
R. 1908 I 7 Cr L. J. 272. IOC. 1070. 8 C. 121. 14 C. 245, 14 A. 521, 
16 A. 6. 16 A. 81. 1903 P. W. R. 3 

where the prosecutioo witness was examined after the 
closing of the defence evidence the procedure having been contrary 
to 8. 252 was Illegal 1923 Lab. 953 : 29 Puoj. L U. 613: 111 1. C. 
396 : 29 Cr. L, J. 844 

it is the duty of the proseoution to bring before the court 

ail the persons who arc alleged or are known to have knowledge 
of the facts or are likely to give Important information 10 C. 1070, 
8 C. 121, 14 C. 245. 14 A. 521,15 A. 6. If auoh witnesses are not 
called without sufficient reason the court may draw an lofereoce 
adverse to the prosecution. 8C. 121. 

the prosecution Is not bound to tender a witness for cross- 

examination only. 14 C. 245, 16 A 81. 

hearing a complainant within sec. 252 does not involve bis 

examination on oath and the trial in a warrant case is not irregular 
merely because it did not begin with an ezaruluation of the com- 
plainant by the court. 42 M. L. J. 108 : 65 I. C. 859. 

under this section the cooiplaiaast should himself produce 

what evidence he can in support of his complaint and the XI. must 
proceed to bear it. The M. is not bound to issue process for such 
witness or to grant time for their * ‘ ' ‘ — j-.-ji-. 

record their evidence. When the 
without the assistance of the ■ 

for the M. to ascertain from tl . ■ • • • 

28 
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S.2S2. (Evidence far prasecu<ion)'~'CQn^(f. 
names of other persons likejy or able to give oTidoncc. H« must 
summon the persons of whom the complainant has informed him 
and who, he considers, are likely to gire useful evidence. The pro- 
per time to thus ascertain the names of such persons is when 
the evidence produced in support of the prosecution has been 
taken including the cross-examination and re-examination if 
any, before the charge. 49 M. 978: 97 I. C. 643 ; 27 Cr. L. J. 
1123 . 1926 Mad. 989 ; 51 M. L. J. 328 

the witness must be examined oraliy. The deposition in 

one case cannot be used lo another case being recorded by a 
typewriter in triplicate. 50 C. 223. 

where the trying M. ts of opiaion that it U unnecessary to 

summon a certain prosecution witness, the Sessions Judge should 
not m revision compel the M. to summon the witness except for 
most cogent and exceptional reasons. 1928 All. 684 ; 10 A. I. Cr. R. 
99 : 116 1. O. 49i ; 30 Cr. L. J. 631. 

——nothing empowers the M. to demand from the complainant 
the expenses to be incurred by his witnesses in warrant cases. 8 
17 L, JR. 65; the dismissal of complaint for non-payment of pro- 
cess-fee IS illegal 2 Weir 323. 

S. 253. (Dlaeharge of accused.) 

Upon talcing an the evidence, etc 

—the M. must examine all the prosecution witnesses present 
before discharge of the accused 11 C. W. N. 83 (note). 

—It Is not incumbent on the M to BUmtnon every witness 
named by tb* oi Vr ^ o ‘ cannot discharge 
an accused * ir the prosecution 

present am jj, 83 (ooto). 4 M. 

329. 20 W. Iv. ... 1 . yi, .V. ii. w. i or. x.. J. iiZ : 3 P. W. R. 1908. 
a witness caouot be refused on the ground of repetition, 

3 C. 389, 2 A. 447. 

where the M. discharges the accused without examining 

all the witnesses for the prosecution he must record his reasons for 
the discharge, 9 Bom. h. B. 250 : 5 Cr, L. J. 255. 

when a case was transferred from a Bench of Magistrates 

who had already recorded some evidence to a Deputy M. the latter 

was bound to examine the evidence already recorded and could not 

discharge the accused without considering such evidence, 38 C, 833 

Order of discharge, 

under s, 253 (2) a M. baa ample power to make an order 

of discharge even before the date -'fixed for heating if upon the 
materials then before him be la satisfied that the offence could not 
have been committed. 81 1.0.184:25 Cr. L. J. 696,1925 Pal. 154. 

where after the Usa® of warrant against a person the M. 

does not think it proper to proceed further, it amountsto discharge. 

4 O. W. N. 242. . , 
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S. 253, Ordtr et diteharg* — tontJ. 

— ~whoro a non-coDipoundable cs*<‘ IS compounded and the case 
Is dismisied, such dismissal amount* onli’ to a diicharce 1 D, Cl. 

——where no charge war drawn up and the accused was not 
called upon to plead or enter on defence, the release of the accused 
did not amount to an acquittal but to a discharge under this section. 
4 B L. R. App 1 

■ —failure to examine the complainant before discharging the 
accused is an error of law and the Magistrate's personal knowledge 
of the complainant’* witnesses being untrustworthy i* no reason 
for discharging the accused 193!) Cal 479: 1939 Cr. C. 95 

- — a discharge before full inquiry and without allowing the 
complainant to addnee all his evidence is bad and an order for further 
Inquiry by the Dt. M. >s legal. 1930 Lah 153- 31 Cr L. J. 239 : 
121 I C 289 : 1930 Cr.C 16G. 

—if after examintog some of the witnesses the M. considers 
the charge to be groundless, he cao discharge the accused under el. 
<2), 9M. L T 804. 1930 Lab 461 123 1 C 275 - 31 Cr L J 481 
—a M IS not bound to examine all the witnesses offered or 
available before discharging the accused for the charge being 
“groundless" ender 8. 253 (2) 52 M 987: 1929 Mad 754 : 1929 Cr.C. 
333 : 1929 if. W. N 575.3ICr. L. J 275 121 I C 619, (1911 M. W. 
N. 149, 27 Cr. L. J. 541) Pel on. 

—a M. has power to discharge an accused even if no witnesses 
ere examined under s 252. 93 I. C 1037: 1926 All 461: 2? Cr. L. J. 
511: 24 A L.J.512. 

—a warrant case cannot be dismissed for non-appearance of 
the complainant. 4C. W. N 26, 46. 1 C. W. N. 57. 

ID a Don-compouDdable warrant case the absence of the 

complainant would not Justify a discharge. 10 C 67 : 13 C. L. B. 
408, Rat Un. Cr. 524 . 20 0. W N. 698. nor the withdrawal of the 
complaint , the M. should proceed with the inquiry inspite of the 
withdrawal of the complaint. 13 B 600, 37 B. 669. 

withdrawal of the complainant in a prosecution for breach 

of trust docs not by itself end the case or acquit the accused. The 
order of discharge Is one which the M. passes when he finds that 
no case has been made out. 1929 Mad. 7 : 115 I. C. 156 

— illegal arrest by the police without warrant issued on 
I ’ ' ' . . . _ , jstify a discharge. 

• ■ ■ Cr. L. J. 89. 

• " the accused. 37 P. 



the finding by a M. that no case is made out does not 

amount to saying that the ebarge-is groundless and under those 
circumstance* the M. is not authorised by this see. to discharge the 
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accused, 51 M. 185 ; 1928 Afad. 129: 1927 M. W, N. 845 : 53 Jf. L. 
757 : S9 M. L. T 486 ; 105 I. C. 819. 

«— it will not he a proper exerciae of the discretion of the court 
under s. 253 Cr. P. 0. to discharge the accused only on the state* 
ment of a prosecution witness proving the prior admission of the 
complainant that the ease Is false The Af. should hear the whole 
evidence before coming to any oonclasioo. 117 1. C. 883 r 1929 Xish. 
623 : 30 Cr t. J. 854 . 30 Punj. L R. 361 : 1939 Cr. C. 181. 

an order of discharge cannot be made after a charge has 

been framed, such an order is erroneous and would amount to an 
acquittal under s 258. 1903 P. R. 14. 

when a M has no jurisdiction to try a case he cannot 

discharge the accused under this sec. but should proceed under s. 
346, il Weir 323. 

where the Af. without framiog the charge takes evidence 

for the defence and dnds the offence not proved, he acts contrary 
to law and the accused ought to be treated as acquitted under s. 
258. 29 P. R. 1883. But It has been held by the Burma Chief Court 
that the onjislon to frame a charge and record a plea would oo* 
invalidate the order of discharge and that s. 535 C) would core 
the irregularity. 18 Or. L. J. 1006. 

——where after the framing of charge and recording offe®^ 
evidence the complainant was absent but bis pleader was present 
who applied for adiouroment and the accused was thereon dis- 
charged under this sec. the order passed cannot be regarded as an 
order of acquittal. 1923 Cal 4U3 

-—any /rregtilar/ty In complying with the provisions of f^- 
253, 256. 342 comes within the purview of s 537 Cr. P, C. and csii* 
for Interference if it has occasioned a failure of justice. 49 A. 551 r 
100 1. C. 1055 ; 28 Cr. L. J. 393 • 25 A. L. J 379, 46 if. 449 fof. 

Fresh proceeding or revival of the case. 

fresh proceedings in respect of the same offence can be 

taken against a person discharged in a warrant case. 31 Af. 543. 
29 O, 726: 6 C. W. N. 633 . 28 C. 852; S C. W. N. 457, 18 Cr. 

J. 296: 1 P. L. J. 34. 28 M. 310. 26 P. W. R 1908 : 8 Cr. L. J- 
249. 29 A. 7, 18 M. L. J. 561: 4 Jtf. L. T. UO: 8 Cr. U J- 208. 
28 O. 211, 15 0. 609 F. S. 

a discharge docs not operate as estoppel. Where on the dais 

of hearing the complainant and bis pieader was absent and the M. 
discharged the accused under s.253 Or. P. C. a eecond complaint 
on the very same facts preferred on the next day was maintaioabl^' 
1929 Bom 134 : 116 J. C. 251 ; 31 Bom. L. R. 146 : 30 Cr. L. J. 594. 

—but it has been held io a Patna case that an order cl 
discharge passed under this section cannot be set aside and prose* 
cution started afresh unless tbero are new materials before tbs 
M; which were not before him formerly and unless upon those 
materials there Is a probability of the conviction of the accused 
persons. S3 Ct. L. J. 236 (Pat.} 
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S. 263, rrtth prge««tflne or rgvival et <h« esta— con(<f. 

la reTlviQR a c&«e the 13. ahould exercise dne discretion. 

31 M. 543. 7 M. 454. Rat. Un. Cr.SSO. 2S C. 655. p 658. 29 C. 726 
'F. B., Rstanlal 350. 

when aa accused Is discharged under this seo. a further 
Inquiry cannot be ordered without giving notice to him. 14 C. W. 
K 284 (oote) 

where an accused person has been discharged under this 
section, the Dt. 51. can himself bold a further inquiry or can direct 
such inquiry to be held by a Subordinate M. 18 Cr. L. J. 706 
•<A1U.9A. 52. 32 51 220. 20 W. R. 46. 47,14 M. 334. ronfra. 6 
W. 25 

the D. 51. Issuing notice to the accused to show cause why 

his case should not be further Inquired into cannot issue warrant 
for the arrest of the accused until the order of discharge is set 
aside. IS P. R. 1893. 

where on the acquittal of a co-accused tho other accused 

appeared, the Deputy 5f. could not discharge him without sending 
notice to the complainant requiring him to proceed with the case 
and then dispose of the case according to law. 12 C. VV*. N. 68, 
but the D. 51. could not set aside the order of discharge of the 
D. 51. under a, 437. directing retrial of the accused so discharged. 
He should refer to the H. C. same cafe. 

it Is contrary to the traditions of justice in criminal cases to 
prosecute a person, who was an accused but discharged and then 
■examined as a witness, upon materials brought out in his evidence 
20 aw, K. 1128- 17 Cf L. J. 428. 

Jurisdiction of augerioe courts. 

the H. 0. the D. 5f. and the S J can order further Inquiry. 

■24 a 528, 32 51 220 F. B . 1930 Lab. 158: 31 Cr. L. J. 139, 
121 I. C. 289 : 1930 Cr. C. 166. but in exercise of that power 
ihe D. 5f. cannot himself frame the charge or direct the subordinate 
51. to frame the charge and try the accused. 12 51. 220 F. B. 

——a different view that can be taken on the evidence would 
-not justify the Seesiona Judge to direct a committal, unless he comes 
to the conclusion that the findioR of discharge of the Magistrate 
is not only wrong but perverse. 6 Pat. L T. 570: 26 Cr. L. J. 886- 
«6 I. C. 822 : 1925 Fat. 599. 

an order of discharge should not be set aside unless it is 

perverse or prtma facie incorrect and there is a suggestion that any 
further evidence might be forthcoming 1930 All. 257: 1930 Cr. C. 
369: 1930 A. L. J. 521. 

when a 51. discharged the accused after taking evidence 

-but being influenced by the fact tbat a civil suit was pending 
between tho parties, the S. J. has power to order further inquiry. 
86 I. O. 224: 26 Cr. L. J, 736: 23 A. L. J. 20: 1925 All 298. 

—an order refusing to issue process against persons not under 
trial amounts to an order o! discharge and as such can be dealt with 
under s. 437 by the S. J. or the D. M.. 32 C. 783. 
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Si 253< Jurisdiction at ituperlor eourt—contd. 

- — the H. C has potver under es. 439 and 423 to revise sn order 
of discharge passed by a Pr. M. and direct further Inquiry. 36 C. 
994, 27 B. SI. (6 C. L J. 705^ 27 C. 126) Dtts. 

a D. can order tx S. if. to revise a case of discharge 

even though no ndditionai evidence is fortfaeomSog 32M. 220 F. B. 

——the Dt. M. cannot pass an order of remand directing the 
S. M. to proceed with the case from the stage to which he lelt it. 
20 W. R Cf. 47. 4 C. 647 

the D. if. cannot withdraw a case adjourned by a Deputy 

M. for the purpose of frAmiog a charge and then discharge the 
accused. 30 C. 693. 

in caee of regular appeal the ordinary rule is that no court 

of appeal will lightly substitute its own view of evidence for the 
view of the court which had the advantage of seeing and hearing 
the witnesses. An application in rovision is on a lower place than 
a tegular appeal and unless the petitioner can show some 
reasons against the order of discharge, he can have no chance o» 
success 9 Bom. L. R 742: 6 Cr. L J. 85: 2 Ind. C. 825. 

——before an order of discharge is set aside notice 
given to the accused 17 t,. W. 247: 72 I. C. 525. 24 Or. L. J. 413- 
S. 2S4. (Charge to be framed when effenee app*®^ 
proved ) 

— proceedings in a watraut case under this chapter before a M. 
is only an inquiry until a charge is framed, and on a charge being 
framed, it becomes a trial 33 M. 385. . 

■ a W. ought not to frame a charge uqder this sec If he be of 

opinion that he cannot adequately punish the offence. Bat un. 

499 • 1905 U. B. R. p. 33. contra. 5 P. B. Cr. L. J. 1901 ; 2 P. B. 1906,3 
Cr. L J. 345. 

—a petty case of robbery abonid not be committed to the 
Sessions simply on the ground that the M. was 8 witness to the 
” ’ " ' T courso is to send the case to 

‘ his discretion in the matter of 

• ^ • ore him. 16 B. 580. 

— —when he is of opinion that the accused cannot be adequately 
punished by him, he can commit the accused to the court of Sessions 
although the case is exclusively triable by him. 24 C. 429. 

• in a warrant case it is imperative on the M. to draw up a 

formal charge against the accused tn manner indioated.in s. 254 Cr 
P. C. 43 a L. J. ICO; 1926 Cal. 537: 93 I C. 70 ; 27 Cr. L. J- 
406. 

■ — In case of joint trial of warrant and summons-cases obarg® 
should bo framed for both the offences, otherwise the convictioo 
is liable to;be aet aside, 29 C. 48l, but where the accused has ampi® 
opportunity- to meet the charge against him the’ defect in frai«|®5 
the charge does not affeot the conviction. 3 'Bom. L'. B. 675, ‘ 
•M. 454. ' - , , . ' ■ . 
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S’ 25*. (Charge te be framad whan etienoe appeari 

proved)— confd. 

—omission to frame a charge does not loralidatc an acquittal. 
3 A- 129. 

a charge under this section should allego all that is necessary 

to constituto the offence charged and all that is requisite in order 
that the accused may have notice of the matter with which he is 
to be charged. 1889 P. R. 26. 

a M. after framing a charge cannot dismiss the case without 

further evidence. 7 C. W. N. 521. 

if after framing a charges the 5(. finds, on tho cross-ezamfna* 
tion of the prosecution witnesses that no easo is made out, he can 
cancel the charge under s. 213 (2). 3 C VV. N 110 

—where the M. chargee the accused at an early stage of the 
proceedings, the accused has not further right to cross-ezaminc the 
prosecution witnesses after the completion of the prosecution 
evidence. 63 P. L. R 1900. 

the practice of trealiog evidence in one case as evidence in 

a counter-case i-it some other case IS wrong. 21 C W N. mote). 

where in conformity with the grown up practice the prose- 
cution evidence in one case was treated as defence evidence in the 
counter-case and no charge was framed in either case and the pro. 
cedure prescribed by ss. 255 and 357 were not followed, the trial 
was not proper and could not be cured by any of tbo ss. in Ob XLV 
of the Code. 17 Bom L. R. 490 : 3 Bom. Cr U. 59 : 16 Or. L. J S3S 

—when a charge is framed and the plea of accused is recorded 

’ ' t ■ * • ’ the evidence In support of the 

the trial, subject to the right 
• 9 A. 52 F B 

wuere luu .M. aicei eiaiiiiuiug the prosecution witnesses nod 
the accused, took the evidence for the accused, without framing a 
charge, and discharged the accused under s 253, the order of dis- 
charge was not legal and it should be treated as an order of acquittal. 
29 P R. 1883 Cr. 

—frame of charge by a Subordinate W though he intends to 
transfer the case to superior officers. Is not illegal. U. B. R. 1905, Cr. 
P. C 33 : 2 Cr. L J. 464. 

S. 255. (Plea), 

the charge must be read out and ezplalned to the accused so 

that it may be understood by him thoroughly and the record must 
show that the M. has don© so. 7 C. 96 : 8 C. L. R. 471, 5 C. 826, 

9 M. 61. Bat. Un. Cr. 55. 

where the charge was not explained to the accused the H. 

’ * ’ f ■ • . .“ n. 9 JI. 61. 

• . not bis pleader, to 

■ ’ ■ when the accused 

*ader the latter can 
L. R. 206. 
plea used. 7 C. 96- 
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S. 255i (plea)— 

but If the Etstemeot of tbe accused Is In a forelga language, 

the M. need not record it in the (aoguage in which it is made but 
it should be recorded In the language in which it is interpreted. 
5 C. 826. 

an admission which does not admit all the elements of the 

charge, is not a plea of guiltf. 25 VV- R. Cr. 23 , 4 B. L. R. Ap- 101. 

tbe accused may admit some or even all the facts allegd by 

the prosecution, but if be pleads not guilty, the court is bound to 
proceed according to Jaw. 9 Bom. L. R. 1346 ; 6 Ct. L. J. ^.-l, 
40 A. 284. 

the accused may set up an aUernatfre defence of not guilty. 

40 A. 284. 

where the accused did not distinctly plead guilty but threw 

himself on the mercy of the court, he should be formally asfced to 
^oter upon bis defence. 12 0. W. N. 140, 6 Cr. L. J. 434. 

—’an accused person does not plead to a secfion of a crioinal 
statute, he pleads guilty or not guilty to tbe facCs alleged to disclose 
an offence under the section. Where certain facts are stated m tbe 
charge and also an offence puaisbabla under the section and toe 
accused pleaded guilty generally to the charge, held as the facts 
mentioned in tbe charge did not disclose an offence under 
ouoted, the plea cannot amount to the admission of guilt under »be 
section 96 I. 0. 2J9. 1926 Lah. 456: 27 Cr. L. J. 957: 27 Pudj. 
L. R. 551. 

——an accused can bo cooWcled on his plea of guilty only 
when the if. has followed the procedure laid down m the ptecMing 
secs 19 if. L. J. 271 : 8 Ct. t. J. 491 : 4 M. L. T. 324. 3 L. B. R. 
279 : 5 Or. L. J. 416. otherwise it is highly improper in a 
case to convict an accused on his own admission alone. 29 il> 372. 
2? M. 238. 

if after a charge is framed the accused pleads guilty tbe^. 

can refuse to convict oo the plea aud can proceed to tahe further 
evidence. 25 C. W. If. 212. 


$. 255 A. Procedure in case of previous eonvictloos. 

This new W. provtdei that the if. can take evidence of ptevious 

conviction only after he hae coni'icfcd the accused, and seta at rest 
tbe discussions in the rulings reported in 50 C. 567 and JOO. W. !»• 
195 (note). 

S. 256. (Defence). 

Sy the amendment the accused has been given the advantage of 
croae-eium'ninp the witnesses at the commencement of the neft 
hearing of the ease or,if the IS. for reasons to he recorded in writing 
so thinks fit, forthwith. 

the provision has been deliberately Introduced by the 

amendment and the only possible reason for the change ia that the 
legislature intended to give accused persona an Interval of time 
to tbinlc out the lino of their defence before they are called upon 
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S. 256. (D«f*ne*}— fontd. 

to infarm the coart hotr they toteod to proceed. Omiiilon of this 
Titiatei tritL 7 Lab. L J. 114: 19SS Lah. 339: 36 Cr. L. J. 1153: 
881. C. 518, 1930 Kag. 255: 31 Cr.L. J.705: 124 I C. 619. 

>the section at amended Is mandatory and requires the 
Magistrate to question the accused whether he intends to cross* 
-eiamioe the prosecution witnesses. When the accused is defended 
by a vakil the M. may ask the questlona after the close of the 
prosecution, but If he calls back the witnesses forthwith, he must 
record his reasona. But when the accused Is not thus defended 
the M IS bound to give him an interval before asking him the 
'question whether be Intends to cross-examine the witness, or be 
must record bis reasons for not doing so. Breach of this rule 
vitiates the trial SOM ?40: 99 I. C. 44 : 1927 Mad. 78 : 28 Cr. L. J. 
12 ; 38 M L. T. 141. 

but It has been held that the failure to comply with the 

I' -' ■ ■■ ■ •• • . • 


Scope and application el the section. 

—this section applies to summary trial of warrant oases 
under chao. XXII as well as to trial of such cases under Chap 
Cr. P. 0., 5] M. L. J. 687 : 24 L W 649, 93 I C. 159 Z>isi. 

to negle I 

M. L. T. 

1. C. - 
20C.46S 

K. 192 . 12 Cr. L. J. 548 I'onfra. it IS merely an irregularity and the 
-conviction is not thereby vitiated. J6Cr. L.J. 5,93 1. C 72 : 1926 
Lah. 155 : 27 Punj. L. R 85 : 27 Or L. J. 408, 93 I. C. 159 : 27 
Cr. L. J 431 : 1926 B. 226 : 28 Bom. L R. 95. 49 A. 316- 99 I. C. 
217:25 A L. J. Ill : 28 Cr L.J. 229: 1927 All. 217, (25 M 61 
P. C. ^e/.), because the provisions of the eec. do not relate to the 
mode of trial. 49 A. 316 : 25 A. L. J. Ill ; 1927 AIL 217 : 28 Cr. L. J. 
■2 29 : 99 I, C. 1029. 

—there is no difference io the meaning between the words 
“called upon to enter upon bis defence" in e 256 and “called on 
for his defence'' ins. 342, 86 I. C. 66: 1925 Bom. 170 . 26 Cr. L.J. 
690 : 27 Bom. L. R. 105, 1923 Cal. 727, approved but the obligation 
imposed by s. 256 on the M. to ask the accused whether he wishes 
to cross-examine the prosecution witnesses is quite distinct from the 
obligation imposed by 8. 342 to question the accused generally for 
the purposes mentioned therein. 86 I. C. 66 : 1925 Bom. 170 : 26 
Cr. L. J. 690 : 27 Rom. L. R. 105. 

the record must show that the requirements of this sec. 

have been complied with. 14 C. P. L. R. 137,4 C. W. K. 241,27 
C. 350. / 



5. 2S6. Scope and application of the ••etion->conlcl. 

——this section applies to satnmarr trials, therefore in the- 
trial of a warrant caso under the summary procedure the accused 
has the right to cross-examine prosecution tvitncss after the evidence 
for the prosecution is closed. 1 P. L, T. 652, and the accused is- 
entitled to have further time for pn^uciog his evidence. 1930 Sind 
146 : 1930 Gr. 0. 539. 

the sec. does not prohibit cross-eiaminatloa before a charge 

is framed. 21 C. 643. 8 C. W. S 838 . 

—this sec. is not applicable to a case under 8 110 i.e. under 
Chap. VXII. 35 C. 243. 1916 P. R. 1. 99 I. C. 1039 : 28 Cr. L. J. 239. 
8 Lah 265 ; 28 Punj. L R. 438 * 1927 I,ab. 470 r 99 I. 0. 1039. ibat 
see 9 I. C. 463 (Bur ). 1927 All. 680 : 25 A. L J. 749 .- 104 I. C. 232 ; 28 
Ct. L. j 792 : 50 A. 71. 1930 A. L J. 389 • 1930 All. 272 j 1930 Cr. C.. 
443) nor to an Inquiry la a Sessions case under Chap. XVIII. 37 I. 
C. 313 19 0. C. 239. 

Right of 1 he accused to plead 

if the accused is entitled to an opportunity of stating the 

case to the court, failure to allow him to do so vitiates the trial. 45 
M L. J 402 ; 1922 M. W. N. 601. 

Right of the accused to cross-examine. 

—according to the plain languago of the eection the accused 
has a right to have the witnesses for the prosecution re.oalled and 
oross-eTaoiioed after the framing of the charge 7 C. L. J. 240,24 
Or. L J. 371, 1 P. L. T. 653. 4 W. 230, 104 I. C. 637 t 1927 Rang. 248 ; 
28 Cr L J 861. 


tlon and the case Is to be tried from the point of framing the charge- 
^9I4^P^R. 11,^1923 P. W. R. 9. 22 A W. N 5, 1902 A. W. N. 5. 6 N- 


omission is a mere irregularity and the conviction is not thereby 
vitiated. 16 Or. L. J. 5 (Mad.) 

while the Bombay H. C. has held that It would depend on 

the facts of each case whether the failure to comply with the tnao* 
datory provisions ofs 256 amounts to a mere irregularity ofproce- 
duro or to an Illegality vitiating the trial and where the accused is 
prejudiced it is an Illegality. In this ease where the charge was 
framed the pleader of the accused was absent and when the M. re- 
quired the accused to state forthwith whether they wished to cross- 
examine the prosecution witnesses the accused applied for an adjourn* 
mcQt which was rejected by the Magistrate, held that the procedure 
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S. 256. Right of the eeeuied to ereii>examlne— confc/ 
was llleBs). 53 B 578 : 1923 Bom. 309 : 31 Dorn. L. R. 593 : 1929 Cr. 
C 130: 121 I. C. 588 - 31 Cr LJ.309. 

~~tbe section does not prohibit cross*examination before the 
charge is framed. 21 C 612. 8C. W. N 838. 

■ but such cross-examination beforo the charge i9 framed docs 
not deprive the accused of the right given him bp the section of 
recalling and cross-examining those witnesses after the charge is 
framed. 27 C 370,20 0 469.37 C.236, 21 C 642 2 Bom. i, B. 542. 
6 Bur. L T 67. the accused is not deprived of this right even if he 
cross-examines the witnesses on the clear understanding that he 
will not cro*s-examlne those witnesses after the framing of the 
charge. 6 0 W N. 424.5 Pat. 110:93 I. C. 963 . 27 Cr. L J 499 ; 
1926 Pat. 214, but it has been held that where a witness has been 
allowed to depart under s 256 on the representation of the accused 
that be is not required, any further application to cross-examine him 
must be deemed to fall under £. 257 43 31.411. 

^~eaeh accused has the right to cross-examine tbo complainant 
and when the M refused them the rights he was not acting m 
accordance with the law, although on bis opioion it was a devise on 
the part of the accused to protract the proceedings 11 C. \V. N. 140 
(note). 

•>— the accused is as of right entitled to rc'calling and cross- 
examining tbo prosecution witnesses. 21 W R. 29, 25 \V. B 31, bo 
cannot be required to show that be has reasonable ground to exercise 
the right, abate cam. 

the Af. cannot refuse to recall the prosecution witnesses for 
cross-examination specially when they were not cross-examined 
before the framing of the charge 5 P L J. 94. 

— ~wbere the accused being asked to cross-examine the witness 
did not reply immediately, but before the close of the trial applied to 
be allowed to cross-examine, and the application was refused on the 
grounds (1) that they have waived tbeir right and (2) that the wit- 
nesses had been suRlciently — •* --*■ 

the spirit of this sec, 14 C. *. 

37 C. 230 • 11 Cr. L. J. 128 . ** 

J. 150 .Re/. 1902 A. W N 5. 

where the Inquiry commenced as lo a warrant case and the 

... .-J ,.-..1 ii . . . * • itnesses under the 

. , inity of crofes-exa- 

^ ase was disclosed, 

• completing their 

• • . . ; 16 Or. L. J 250 : 

( 1 !,.- J 

- - r - — — — T warrant case were being 

• ' warrant case and the 

* • *’ eded with the summons 

: d to re-call the prosecu- 

tion witnesses for further cross-examination refused to do so, held 
that such refusal was illegal as it preindiced the accused. 39 51.503. 

/ 
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S. 256. Right of the accused to eress^examlne — conti. 

where a M. refused to re-summon a medical officer for the 

purpose of cross-examiDatioo. except on payment of fees for his 
attendance, on the ground that the accused bad declined to cross- 
examine the officer, beld that the accused was. as a matter of right, 
entitled to claim that and «. 257 did not apply. 4 0. W. N. 
-351. 5 C, W. U 106 Dtst. 6 O. W. N 424. 

where the accused iotenda to cross-examine the proseeutioo 

witnesses he must hear the expoiiaea of re-caJhng those witnesses. 
1927 Nag. 240 ; 101 I. C. 457 i 28 Cr. L. J 425. 

where the prosecution witnesses halonged to another state 

and it would hare taken a long tune to hare their attendance secured 
again, the accused can be asked forthwith whether they wished to 
cross examine any of them. 91 J. 0.912 : 1926 Lah, 434 : 27 Cr. L. 


where the wllnesa leaves the country after the charge and 

bee^innotbe produced without unduo delay and expense his previ- 
ous deposition can be admitted In evidence under a 33 Evl Act. 104 
1. C 637 1927 ftang. 248 : 28 Or. L. J. 861. 

—-—one accused petaon may croas-examloe the witness celled In 
defence by a co-accused when the defence of the latter is adverse to 
that of the former. 2l C. 401 : 1 C. W. N. 39. 

•—the M. should grant the accused adjournment asked lor In 
order to enable him to secure the services of conasel for the 
of cross-examination of the proseeutloti witnesses. 17 Cr. X.. 

1911 M. W. N. 192, 16 Cr. L. J. 786. 31 I. C. 642 (M), 1916 P. W. R. 
14, 34 1. 0. 998 . 99 I. C. 44 r 28 Cr. L. J. 12 • 1927 Alad. 78 j 38 M. L. 
T. 111. 124 I. C. 619 5 31 Gf. I,. J. 705 : 1930 Nag. 255. 

once the requiremeots of the sec. requiring the accused to 

state whether he wishes to cross-examine any witness were complied 
with, there is no provision requiring the M. to oifer an opportunity 
■to the accused to have his wituesses summoned. 13)2 M. W. N. 1121 : 
13 Cr. L. J. 828 : 17 Ind C. 472. 


where the accused declared that he had no witness sn^ 

the ctoss-examioation of the prosecution witnesses took place, the 
accused bad no right to produce hts defaooe after cruss-ezamiaation. 
1924 A. 673. 

Time of allowing cross-examination. 


'I'he amendment of the section AoS clearly laid down when 

-cross-examination sfiPBld be allowed. Previously it was held 
“section 256 only says that the aocused shall be required to state 
whether be wishes to cross-examine any, and if so, which of the 
witnesses whose evidence has been taken. It does not say at what 
particular time he is to be asked this question and un to what time 
•• vru..-, it-.-f — It - were asked at the 

‘ • ■. • . ould call any of the 

. • » ■ J they could not at 

■ on but subsequently 

•■ . .... - witnesses for cross- 
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S.266< Time of atlswlng erote-oxemlnatlen—ronfcf. 
examioatlon held they were tQtltled to hare the witnesses recalled 
sod there was do wairer of their right under that section. 37 C. 
236 : 1 Cr. C. L. 131 

— ~the point at which the accused should express his desire 
to cross'ezamine Is when the charge is read orer to him 7 C 27 
Re-calling of witnessea and experstea thereof 
——the word "recall'* used la this see. does not mean "re* 
eutnmoa." 8 A. L. J. 707 : 12 Cr. L. J. 471. 1930 All 495 ; 125 I. C 
32 : 1930 Cr. C. 739. 

the accused Is not bound to give reasons for recall. 21 W. 

B. Cr. 29. 

where prosecution witnesses arc recalled for cross-exatnina* 

tion at tbe instance of the accused, after charge has been framed, it 
Is not always under s 256 81 1 C. 976 : 26 Cr U J 1152 

—where the prosecution witnesses have been recalled for 
further cross'exatnination in o warrant case under s 256, the omi* 
asion for the court to examine tbe accused thereafter is a serious 
Irregularity. 45 5f. L, J. 402 : 1922 M. W N 601 

—where an accused presented, after tb^ evidence 

e- 

d 


the M. is bound to recall tbe witness If so claimed by the 

accused, even if they were cross-examined before the framing of 
’ ' ' * ■ . that the accused would cot 

. oircufflslancci of the case 
: • . . >ensea of recall. 6 C. W. N. 

when the accused asked for tbe recalling of tbe prosecution 

witnesses for cross-examination after tbe framing of tbe charge 
under s. 256 Cr. P, C. tbe M. cannot direct the witnesses to be 
produced after the accused haa deposited tbe cost of their atten- 
dance. Such order cannot be justified under s. 257 (2) if no appor 
tunity was given to tbe accused for that purpose under s. 56. 93 I. C. 
963 : 5 Pat. 110 : 27 Cr. L. J. 499 : 1927 Pat. 214. 

where tbe prosecution witnessea are recalled by the accused 


— — re-calliog of witness must be done presumably at tbe public 
expense. 12 P. R. 1907 : 6 Cr. L. J. 339 ; 32 P. W. R. 1907, 2 C. h. J. 
17 (note), 6 C. W. N. 424, 8 N. L. R. 65. 15 I. 0. 970, 59 I. 0. 416 
(Lahore). 
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S> 256. Fle«eallin 0 of witnecsea and axpenaea thereof — contd. 

■ and Js not sub- 

• •• , ■ B. 542. 7 C. L. J. 

C. 371 : 24 Cr. 

a M cannot refuse tosammon a witness for the prosecution 

on the ground that fees for bis 8(1004301.6 were not paid. 4 C. W, 
N 351. 

“Remaining witnesses*', meaning and evidence of. 

—the expression “remaioing witnesses” is not necessarily 
confined to the witnesses named by the complainant and summooed 
before the framing of the charge but includes any witness who is 
able to supptirt the prosecution case, ll Bom. L. It. 1153, 

where after certain prosecution witnesses, who had been 

examined and cross-examined, were recalled and cross-examined 
again, and then the complainant asked for ezamiuing some other 
witQSSses, they were all ‘‘remaining witnesses” within the meaning 
of s 2S6. 87 I. C. 110 . 26 Cr. L J. 958. 

Discharge of prosecution witnesses. 

— a Af. should not of hi9 own motion discharge the prosecu- 
tion witnesses until the accused has exercised or waived his right 
of cross-examination. 6N. W.P. H. A. 254. 25 \V. R. 45, & Jf. L. 
H 6.5 

~--‘wbea the accused consents to the discharge of the prose- 
cution witnesses be is not, as a matter of right, entitled to resum- 
mon them. 6 N. W. P. H 0. «. 284, 2 A. 253. 

Entering upon defence. 

, « *..»! sn a ...a...-* (jasB, It should be 

■ lapter for warrant 
" as summons case 

lave bis witnesses 
' L. T. 482. 

■ ’ , accused should be 

■called upon to enter upon bis defence. It is not proper to call "upon 
the accused to enter upon bis defence before he has cross-examined 
the witnesses for the prosecution. 8 K. L> R. 65. 

under the provisions of Ss. 256 and 257 the accused is 

entitled as a matter of right to ask for an adjournmeut. after a 
charge has been framed sgainst him, to enable him to' adduce 
■evidence id support of h/s defence. 1 O. W, N. 313, 5 L. B B- 20. 

• but an adjournment beyond the date fixed by the summons 

Js discretionary. 9 C. "W. N, 229 (note).; 

S. 257. ' (Process for eompeltlng production of evidence 
the Instance of aeowsed). 

Scope of the section. 

- — the principle of this Sec. applies to summona cases. 1928 Pat. 
£53 : 107 I. C. 846 : 29 Cr. U J. 308. 
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S. 257. The Mugistrft* sh»ll Issue such process unless etc. 

tbe spc >« imperstivc , the accused is, even after ho has 

entered upon bis defence, eatiUcd to bare the prosecution witnesses 
summoned for cro$s*czaiiiiQsttoo. The M. has no discretion to refuse 
to issue process to compcll the attendance of such witness, unless 
he considers that the application is made for the purpose of 
Tczatioa or delay or for defeating the ends of justice. Such ground 
must be recorded by him, and tbo case of each of the witnesses must 
be dealt with individually. SI C. 1044 : 84 X. C 864 : 1925 Cal. 411 : 
16 Ct. L J. 581, 71 I C 863 •. H Cr. L J. 831 ; 16 B 418 ; 4 Rom. L. 
R 3S. 31 M 131 : 17 .If. L. J. 62 tnote) : 7 Cr. L J. 425 : 39 C. 781 : 

13 Cr L. J. 218 j 18 Ind C. 314. 0 C W N. 414. 10 C. W. N. 

7 (note). 71 I. G. 431 i 1925 M. 106 : 25 Cr. L. J. 401 1929 Cr. C, 
642 : 1929 All 914. omlision to comply with this provision of law is 

an illegality which vitiates the trial 51 C 10(4 ; 84 I. C 864 : 1925 

■Cal. 411 . 26 Cr. L. J. 384. 45 if. L. J. 305 . 74 I. C, 952. 1929 All, 914 . 
1929 Cr. C. 642 

—the accused need not say in fais applicatioa for process 
whether he wants the witnesses for czaminatton or cross«ezamiaatloa, 
it Is for the il to Inquire into the aocused'a purpose if he thinks 
that the applicatioa may be vexatious 99 i. C. 64 : 1927 Mad. 
129 5 28 Cr. L. J. 32. 

-^an important witness cited by tbo accused if unwell must 
be examined either giving him suftcient time to appear or on 
commission. 3 Pat. 591 s 82 t. C. 263 ; 25 Cr L. J. 1255. 

>— the M. cannot arbitrarily limit the number of witnesses to 
be called on each point. 26 B. 418, 31 M. 131, 93 I. 0. 1039 : 
1926 Lab. 454 s 27 Cr. L. J. 543. 

■ '-under the provisions of S. 257 the accused has a right to 
make an application to the M. that certain prosecution witnesses 
should be ordered to attend for the purpose of crosS'ezamination. 6 
Pat, L. T. 626 : 1925 Pat. 696 1 2? Cr. L. J. 353 r 92 I. C. 865. 

where most of the witnesses for the prosecution were not 

■cross'examined at all. the M. should, having regard to the words 
’'shall issue” la the see, driect the issue of process. 11 C. 4V. N. 304 
(note), 28 C, 594. 

it is open to the M. even after a case has been closed and 

.at any time before judgment has beeo pronounced, to give an oppor- 
tunity to the accused to 'Cross-ezamine the prosecution witnesses 
and to examine witnesses In defence, even if tbo accused had failed 
to avail himself of such opportunity which be bad at an earlier stage 
of the proceedings. 21 Jil. L.J. 283: 9 Ind. G. 897, 12 C. L. J. ISO, 
10 if. L. T. 84 : 1 M. W. N. 327. 31 JI. 131. 24 C. VV. N, 280. 

it will always depend upon the circumstances of each case 

whether a belated application should be granted or not, see al>ove 

where an! accused cross-examined or had the opportunity to 
«ross.examiae the prosecution witness after the framing of charge, 
the M. may refuse the application made by the accused to summon 
the prosecution witnesses for cxoss-examlnation, nnless he is satisfied 
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S, 257. The Magtstrate shall Issue such proesse unless etc, 

— contd. 

that it is necessary for the purpose of justice. 92 I. C. 865 : 
1925 Pat 696 : 27 Cr. L. J. 353 : 6 P, L. T. 626 : 1929 Lab. 578 : 30 Cr. 
L J. 380 ; 115 I C. 76 : 1929 Cr O. 152. 

refusal to summon on the ground that witnesses were 

implicated In the charge vitiates the trial. 6 B. L. B. Ap. 65. 

where a M. has once granted process on witnesses he is 

bound to enforce their attendance. 10 C 931. 6 C. W, N. 518, 35 C- 
1093. 30 C 121. 4 A. 53. 1884 P. B 28, 1922 P. L. B. 5, 6. 9 C. W. N. 
229 (note). 1 P L. T 490. 19 A. L. J. 945. 

delay of one day in making application is in Itself no suiG' 

cteat reason for refusing the appllcatioa. 4 C. W. N. Sil. 

Examination of defence witness. 

a M. cannot refuse to examine a defence witoess present 

io court, if he IS requested by the accused to do so. 4Bom. L. B. 
461. 

—a M cannot refuse to summon witnesses cited by the 
accused on the ground that tb« '■ • ■ i — ’5 

W, B 7 or on the ground that f 

reliable evidences one way or t ^ 

the ground that they are tiviog ( ^ 

or on the ground that no useful . , ' 

lag them. 24 Cr. L. J 686 (Lab.), or on the ground that the accused 
is unable or refuses to pay the costs of the witnesses, 24 Cr. L. J- 531r 
or on the ground that their evidence is unnecessary, 14 Bom. L> 
R. 360. 

where an order has been made /or the issue of summons on 
the accused's witnesses that order should be carried out, otherwise 
the accused has good ground for comolaiut. 95 X, C. 761 : 1926 CaL 
J088:27Cr. L. J. 841. 

where an important witness is unable to attend court 

owing to illness his evidence should be taken on commission. 3^ 
Pat. 591. 

the M. is bound to eummon witnesses cited by the accused 

to rebut the court witness. 6 C. 714. 

in a murder case if the accused is denied his right to have 

his witness examined ia court, the ooQvtciioQ cannot stand. 45 5f. 
L.J. 305. 

cross-examination of the defence witnesses cannot be 

reserved. 3 L. B, B. 109 : 3 Cr. L. J. S3. 

Adjournment. 

in a warrant case after the framing of charge the accused 

has the right to ask for an adjournment for the production of 
bis witnesses. 1 C. W. N. 313. 5 L, B. R. 20, 

-——but an adjournment beyond the date fixed by the summon* 
is discretionary. 9 C, W. N. 229 (oota). 
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S. 257. Cromt-*xamln«tion ot proaaeutlon wltnett. 

m a warrant caie tb« accuied hai got three opportunities 

oferoas examining the proacetitloa witneseei. once under a. 252 before 
the charge is framed, secondif under ■ 2S6 after the charge is 
framed and thirdly under this aeciioa unless the Jll. decides that 
the application for cross examination Is vexatious 5P L. J, 94, 46 

M. 449. 

prosecution witnesses recalled by the accused as witnesses 

for the defence do not change their character as prosecution 
witnesses and may be cross-examined by the accused. 1924 M. W. 

N. 120 : 65 I C 763 . 2J Gr. L. J. 19«. 2S C. 594. 1 C. \V. N. 19, 1928 
Pal 253 : 107 1. C. 846 : 29 Cf. L. J 305. 

witnesses recalled under this aec. on the application of the 

accused are to be treated as prosecution witnesses. 17 W, it Cr. 51, 
25 W. R Cr. 32. 4 il. 130. 29 C. 514. 1. C. W. N. 19. 

where the accused was told that his case would not be 

committed to the sessions and yet he would not cross>examine the 
witnesses for the prosecutioQ. leaving no option to the .\f. but to 
close the case, the accused's attitude was deliberately designed to 
harass the court and hit application to cross.examloe the prosecution 
witnesses was rightly refused. 21 &I L J.233 : 9 1. 0. 827 T. B. 

—it is only after the accused has entered upon his defsnee 
that the U. bas the discretion to refuse an application for reealliog 
prosecution witness on the ground of vexation or daisy &o. 27 C. 
370 : 4 0. W N. 642, 4 C. W. H. 351. 1 C. W. N. 19. 6 0. tV. 27. 19. 6 

O. W. N. 424 

^^wbeo accused declined to examine a wiloass summoned by 
him, but the court examines him. the accused should be allowed to 
cross-examine him, 29 C. 387 : 6 O. W. N. 550. 

—an accused may be allowed to cross-examine witnesses called 
by hie co-accused when the case of the latter is adverse^ 21 C 401. 

allbough the U. has a large discretion under s. 257 yet 

when the accused clearly explains that be wanted an adjournment 
because of tbc lllnegs of his vakil and the witnesses are subsequently 
present there is no reason for not letting them being cross-examined. 
193 ilad. 632 : 1930 Cr. C. 535. 

Refusal to summon witnesses. 

- -it is only after the accused has entered upon his defence 
that the M. can In his discretion refuse the application of the 
accused on the ground that It is made for vexation or delay or for 
defeating the ends of justice. 27 C. 370. 

—unless the M. considers that the application to resummon 
the witnesses is made for the purpose of vexation or delay, the 
accused is entitled to have the prosecution witness summoned for 
eross-examinatlon. 51 C. 1044 ; 84 1. C. 864 : 1925 CaL 411: 26 
Cr. L. J. 384. 

the M. cannot refuse to summon the witnesses merely on the 

ground that they were fully cross-examined. 4 C. W. N. 241. 351. 

but an absolute right of cross-examination of the prosecu- 
tion witnesses is not conferred by this section. 20 C. 469. 
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S, 257. Refusal to summon witnesses — contd, 

——aa a general proposUioD it caa bo said t hat once a M. has 
given order that a certain witness should be called be should take 
steps to enforce bis attendance. 90 I. C. 923 : 2& Cr. L. J. 1627 : 
1926 Pat. 139. 95 I. C. 761 •. 1926 CaL 1088 ; 27 Cr. L. J. 841 { but if 
he later comes to the conclusion, as in tho case of a prosecution 
who bad already been cross-examined at great length, that his 
presence is not really necessary it cannot said that be has no 
jurisdiction to dispense with his attendance and in the absence of 
prejudice there will ho no good for interference. 90 I. C. 923 : 1936 
Pat. 139 • 26 Cr. L J. 1627. 

where an accused cross-examined or had the opportnnlty to 

cross-examine the prosecution witness after the framing of charge, 
the Af may refuse the applcation made by the accused to autumon 
the prosecution witnesses for cross-examination unless he is satisfied 
that it IS necessary for the purpose of justice. 92 I. C. 865 : 1925 Pat. 
696 ; 27 Cr L J 353 . 6 P. L. T. 626. 

if d M. refuses to examine a defence witness present in couit 

though requested by the ace'used. the procedure is illegal. 4 Bom. 
L. H 461. 

Recording grounds of refusal. 

—omission to record reasons for refusing to summon witnesses 
vitiates trial. 51 C. 1044 s 84 1. 0. 864 : 1925 Cai. 411 : 26 Cr. L. J. 
384, 76 I. 0 1030 : 25 Cr. L J. 3I0 j 1905 Cal. 80. 3 A. 392 : 1895 A. 
W N. 40. 4 C. W. U. 341, 4 Bom. L. ft. 38. 24 Cr. L. J. 831, 25 Or. 
L. J. 310. 

-—-where a M. rejected an application after recording on the 
ground of it being made *'too iato" it is a sufficient compliance with 
this section, 39 C 781 , stating facts leading irresistively to the 
conclusion that the appUcation was for no other purpose than that 
of vexation or delay or defeating ends of justice is sufficient com' 
pliance with the section, 11 C. W. N. 789. 

Effect of refusal. 

in case of refusal to summou witnesses if the accused Is 

prej'udiced, the H. 0. will direct to re-opsn the case; J4 C. W. 17- 
280 : Bat. Un. Cr. 723. 1925 Cal. 80 1 76 I. C. 1030 : 25 Cr. L. J. 319. 
according to the Madras B. C. such procedure IS irregular but does 
not amount to an illegality which cannot be cured. 1925 Mad. 106 : 
77 I. C. 481 : 25 Cr. L. J. 401. 


13 Cr. L. J. 523 

where in a murder case witnesses were not summoned for 

the mere reason that they were liviog at a great distance, failure of 
justice must bo deemed to have been occasioned. 45 Af. L* 395 : 
7J I. C. 952 : 24 Cr. L. J. 840. 


hat the ends of justice hove 

a to accused's witness aror 
* be cured by s. 537, 31 M- 
. L. R 360 ; 15 lud. 0. 795 : 
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S. 257. Production of documents. 

——before RraDtint; ■ auiDinooB for (be production of the 
documents in thf poise^slon of the prosecution under this section 
the M. should satisfy himself thst the documents called for have 
some bearing on the issues in the case and arc relerant. d S. L. 
R. 267 

Deposit of expenses. 

the ordinary rule Is that In warrant cases the costs of 

causing the attendance of witnesses of the accused should be borne 
by the Crown, unless ade<iua(e reason be assigned for a departure 
from this rule 29 Cr. L. J 459 : lOS I. C. 907, 1U29 Lah, 23 : 117 1, C. 
G67 30 Cr. L.J. 8U. 

non<payment of costs is not an adequate ground for refusal 

in a warrant case. 74 I. C. 863 : 24 Cr. L. J. 831, (Pat). 1898 P. R. 
7. conJrti. 73 I C. 782 . 24 Cr. L. J. 686. 

when the M. has once allowed witness to be summoned 

without demanding expenses from the accused, ho cannot at a 
subsequent stage demand any expense, from the accused 22 Cr. L. 
J. 711 ,Lah.). 1929 Lah. 578 : 115 I. C 76 : 30 Cr. L. J. 380 : 1929 Or. 
0. 152. 

the court m ordering a party to deposit the trsTeJling 
allowance of a witness aboold state the amouat to be deposited. 
87 I. 0. 421 s 1925 Pat. 553 : 26 Cr. L. J. 965 t 3 Pat. L. R. (Cr ) 127. 
When witneaa dees net appear. 

— ^wben It Is Impossible to procure the eTldeoee of any witness, 
the U. sDould pronounce judgment oa the erldence in the record. 
1881 A. W. N. dl. 

S. 258. Acquittal. 

It Is not competent to a M. to enter an order of acquittal 

on a private complainant's offering to withdraw from the prosecu- 
tion of a uon.compoundable warrant case. 37 B. 369 : 15 Bom. L. R. 
61 1 2 Bom. Cr. C. 17. 18 Ind. C. 413 1 14 Cr. L. J. 77. 

—when some accused were acquitted by the M. on the ground 
of the case being false, the accused not sent up for trial cannot be 
proceeded against uotil the order of acquittal is not set aside. 7 C. 
W. N. 493, 4 C. W N. 346. 34 U. 253: 9 M. L. T. 93 : 9 Ind. C. 253 : 
12 Cr. L. J. 41, 12 C. W. N. 63, 7 C. W, N. 711 Fol , 37 C. 680 : 11 Cr. 
L. J. 541 : 7 Ind. C. 932, 10 C. W. N, 1031 Dis. 

—a cooviction cannot be based upon a hypothetical state of 
facts quite unsupported by evideuce and never put forward by the 
prosecution. 11 C L. J. 270, 17 0. W, N. 538. 

an accused must be convicted on the strength of the case 

made against him and not In consequeoce of bis Inability to put 
forward proof of bis innocence. Katanlal, 5. 

See cases under the heading "^Benefit of doubt". 

—an order dismissing a complaint after a charge is framed, 
amounts to acquittal. 5 C. L. B. 359. 18S3 P. R. 29, 33 M. 585. 
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S. 258. Acquittal— conM. 

-where a M. passes an order of acquittal under this section 

theS. J c&unot treat it as an order of discharge and direct a com- 
niituent of the accused under a. 436 (now 537), 43 Al. 330. 

it is not necessary that the conviction or acquittal should 

be by the same M. who framed the charge. 3 C. 495. 

S 259 (.Absence o1 complainant,) 

It is not in every warrant cate, that a M. will be competent 

to pass an order of discharge on account of the absence of the com^* 
plainaot , the warrant case must fall under this section. 10 C. 67, 
l89l A. W. N 116. 

but the fact that a summons instead of a warrant has been 

issued in the first instance will not exclude a warrant case from the 
operation of this section. 10 W. R. 3l. 

—issue of summons does not make a warrant-case u summons 
case and the M. cannot dismiss it for tho non-attendance of tbe 
complainant. 10 W R. Cr. 31. 

—•if a summons case and a warrant case are tried together the 
proper order IS one of discharge under this section and not one of 
acquittal 41 51. 727. 

—•the proper order under this section is one of discbage and 
not of acquittal. 3? B, 369, the order of “striking off" is not proper 
or-'er under this section 17 0-6.18,1927 Oudh 352: 28 Cr. L. J. 
816 . 104 I. 0.256 

—tbe Al. cannot arbitrarily discharge tbe accused merely on 
the ground that the complainant is absent 1S9I A. W. N. 116, 10 
C. 67 I 13 0. L. R. 408. 12 Cr. L J 184 (Sind). 

— —in case of offences under s. 421 and 424 I. P. C. which are 


1 , u. ooi ou Or. 1^- J 340 : 1929 Kang. 14 

^if the complainant is absent the Al. ought to admit the 

accused to bail and enforce tbe attendance for the complainant and 
bis witnesses under s. 92. Bat. Un. Cr. 524. 847, 4 C W. N. 26. 

a M, is not bound to wait till the end of the day, 7 Al. 356. 

213. 10 C. 55 ; but slight delay in attendiog the court specisily 
a day when the court sat earlier than usual, would not be a proper 
ground of discharge of tbe accused. RatanUl 988. 

. „ . 1 .. . <1 • rge is framed tbe M. has to go 

• presence or absence of the coni* 

. thereafter being tnat of a wlt- 

. ■ ■ ‘ ^ • 1924 Lah. 627.27 0. C. 316, 22 Cr. 

where a Al. has di^barged the accused for default of 

appearance of the complainaat, be can entertain a fresh compfo*”* 
or restore the old one. lOD I. C 384 : 1927 Mad. 503 t 28 Cr. L. J. 304. 
see other cates ielow. 
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S. 259. (Absence of eomptalnont ) — eontd 

aM ditcharciag an Bceased under this see has the junsdic* 

tion to ro*hcar the esse on a fresh complaint : the order of discharge 
under tbi* sec hss not the effect of an order of acquittal. 23 
310. ?S C 652 5 C W. N. 457, 29 C. 726, 31 M . 543, 26 P. W. R. 1903, 
29A. 7. 29M 126 F. 8.. 41 M. 727, 18 if, L. J. 561, 87 I. C 928 : 26 
Cr. L. J 1010 : 1925 Rag 432, and such second complaint can be 
filed before a 5r. who has lurisdiciioQ to entertain it. 87 I. C. 923: 
26 Cr. L. J. 1040 : 1925 Nag 432. 

when a 5f. discharges the accused for the non-appearance of 

the complainant and auhsequentijr cxcnses the non-appearance he 
must proceed de not'o and the evidence recorded at the first instance 
cannot be carried over to the aecond. 2929 Mad. 260 : 1929 M. W. N'. 
184 : 115 I C. 64 : 30 Cr. L. J. 493. 

the D. M. has the power to deal with a case under s 437 

if he thought that the acccused was improperlf discharged. 32 Af. 
220 F. B., Kat Un. Cr. 76,145, 28 C> 102. and to direst it further 
inquiry. Ratanlal 76. 145. 988. 12 Cr. L- J. 184. 15 0. 608 F. B.. 9 
A. 52 F. B,, 14 Al< 331 F. B., 10 D. 231, and to revive a complaint. 
23 B. 102 

S. 260. Power to try aummarily. 

Applleability of the aeetien, 

the provision* of this chapter do not apply to trials before 
the Presidency Al. Rat. Uo. Cr. 539. 

What Is summary triat. 

—■sumniary trial implies speedy disposal of a esse which can 
be tried and disposed of at once. 1891 A. W. K. 183, 25 W. R. Cr. 
65. see also, 1892 A W. N. 30. 

Duty of the Court trying summarily. 

Formalities must be observed, 

the M. who acts under this chapter should moat strictly 

observe the formalities which it provide. 22 W. R. Cr. 28. 9 C. W. 
N. 76 (note). 

Fespovsibilily is tery great. 

the responsibility thrown on M. entrusted with summary 

powers, is very great and the responaibllity of those who have to 
entrust them with such powers is equally great. 21 A. 189. 

When questions of txtU or other intricate Questions are involved. 

— !.. „ - — s_-» .L. .J- ,• .! ^jjich involved intri- 

■ bould exercise bis dis- 
□mmarily. 3 Pat. L. T. 

>— in cases of title disputes pr in important cases the Af. should 
„ot proceed eumroarily. 25 W. R.'fiS. 4 0. W. N. 217, 1 P. L. T. 121. 
3P.L.T.347. 
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S 260. Duty of the Court trying Summarily — conld. 

Value of the property should be considered. 

where the value of the property does not exceed Rs. 50 and 

offence under 8. 411 I P. C >9 triable summarily, but cl (f)ofs.26S 
Cr P. C. requires the value of the property to be set forth, the 51. 
must direct his mind to the ascertaioment of the value of the 
property. 6 Pat. L. T. 114. 

d if. should not try a case summarily by leaving out of 

consideration the value of the property stolen. 22 W. R. Cr. 6''. 

The complaint is to be considered. 

——facts stated in the petition of complaint as well as the sworn 
nf *un .. takcH loto cons'jderatioB in 

■ summarily. 36 C 67 ; 12 C. 

Cr. 89. 29 C. 409 ; 6 C. W. li. 

e . 

—when on the examination of the complainant there was no 
reason to believe that the complaint was exaggerated or false, the 
M was bomm to proceed and regulate bis proceedings at the trial 
^ offeace made up of the facts complained of sod not 
I*® him jurlsdlctloD to try the case summarily. 

5 C. W. N. 110, 27 C. W. N. 148. 


as to give him jurisdiction. 
,27 0.983.11 0. \V. N. 204 
N. 253. but the enumeration 
Penal Code which are not 
Isdiction of the if unless 
sclose such offences. 16 C. 
)2. 99 I. C. 34S : 192? AH. 


—but where the facts stated in the first information disclosed 
a pr»ffia/a«e case under Ss 457 and 354 1. P. 0. the M. could not 
try the case summarily Ignoring the offence under s. 354 : such trial 
^ retrial should be ordered 31 0 W. N. 583 ; 
1927 Cal. 505 : 103 I C. 553 ; 28 Cr. L. J, 697. 

— c-it is illegal to minimize an offence shutting the Court's 
eyes to a graver offence in order to justifv itself to try the case 
fo?” • 27 A. L. J. 340 ; 116 I. C. 789 : 30 Cr. L. J- 
686 : 1929 All. 349, 


' * • upon inadequate materials 

' ■ ' . “ • vitoess and passing a non* 

‘ 341 (note^ 

, —the nature of the summary procedure should appear on the 
race of the record. 20 W. B. Cr. 17. 

Notes of evidence form part of the record. 

-quotes of evidence taken in a summary trial form part of the 
record and the M. is bound to keep them on the record and should 
not destroy them. 89 I. C. 974 : 26 Cr. h. J. 1454. 
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S.260. Chtngtnp pr«e««»r« during •fttel et. 

—If dofirc Ihr Iniulry of ■*> offrnr® ondrr S* l47 and 354, thr 
M. MArr hrarlnt rTid^ner, u r>t optolon ihit sti ofTcacr under •. 3!3 
liM Ixrn eomniUrd. hr muy tfjr •onunarny. tS M. 439, auch cb«os« 

* ' . • . ' . . I, n. m. 

■ '■ It. C. that such chaRfte 

• I rjudieUI to ihQ tecutad 

Mlacd cRArgas, praeadwr* In. 

— — when offence triable sammarny (f charged with other 
offeucc the M cannot dlacard the latter charge and try the former 
sammarily. 1 1 C. 536 roniro. 10 A. 53. 

What caaaa aheuld noth* triad aummarlty. 

an offence which may appear aery graTO being regarded from 

th« point of view of the tec. applicable to it. may really In the 
light of it< particular clrcumatancea. of a trivial nature wherca* the 
contequesces following upon conviction of what Is In ttaelf a trivial 
offence may bo ao grave as to render a aummary trial UDdeilrable, 
In a ease under a. 411 I. P. C. where the accused bad already been 
bound down under a. 100 Cr. P. C. and bad previoua convietlen It 
ahotild not be tried snaimartty, 1050 All. 537: 115 I. 0. 614: 30 
Cr. L. J.50S. 

, » j j — t. V, lyjgj Buomatlly. S Dom. 

• • •! I' • : . 4'; 

. « ‘ • 4* * • ‘ a the M. of juTiadletiOD to 

try the case sunimaruy. au V*. w. On>, Iv o. 408. 21 W. B. Cr. 88. 

•'^theft with prevlouB conviction cannot be tried eummarlly, 
5 Weir 354, nor theft of property valued at more than Be SO 22 W. 
R. Cr. 65. 20 W. R. Cr. 17. 25 W. B. Cr. 19 

-^—breach of contract by artificers cannot be punished 
summarily, 4 M. 234, 20 H. 235. 33 B. 22,25,27 0. 131,16 B 368,4 0, 
W. N. 201, 253. 6 Bom. L R. 255. 1912 P. R, 5, Contra. U A. 262, 
43 A. 281. 

offence of beeping printing press without necessary de* 

-claratioo is not punishable aumoiarily. 9 P. R. 1889. 

■ complaint of an offence under e. 211 1. P. C. cannot be tried 

oummaiily. 2S C. 251, 

the complaint of a tenant agalnat the landlord for tabtng 

the whole produce which the tenant was entitled to tabe under a, 
71 B. T. Act, cannot be tried summarily. 20 C. W. N. 1212 : 17 Cr. 
L. J. 473. 1 F. L. 3. 230. 

—a M. should not try a case summarily by leaving out of 
consideration the value of the property stolen. 22 W. K. Cr. 65 

when the value of tbo property, the subject matter of the 

alleged theft, exceeds Rs W tt caanot he tried summarily. 21 W. R. 
^5. 1 P. L. J. 230. 14 N. L. R. 190. 

—offences under a 6 of Act VXI of 1851 for illegal demand of 
■toll, 22W. R 76, mamtenance proceedings under s. 488 Cr. P. C. 
20C.351,24W. R.61. offences under 8.224 I. P, C., 1894 A. W. N. 
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S. 260. What eases should not be tried summarily'— contd. 

176, offences under a. 452 I. P.0.,6 Bur. L. T. 137, offence under 
s. 60 of the U. P Excise Aol, 46 A. 446. offences under s 9 of the 
Opium Act, 4 Bur. L. T. 271 are not triable summarily. 

where the evidence is bulky or the offence a complicated 

one the summary procedure ouftbt not to be adopted. 87 I, 0. 914 : 
1925 Smdh 284 ; 26 Cr. L. J. 1026. 

-when offence triable summanlyis charged with other offence 

the M. cannot discard the latter charge and try the former 
summarily. II C. 236 contra. 10 A. 55. 

where the facts stated in the first information disclosed a 

prma facie cas6 under Ss. 457 and 354 I. P. C. the Af. could not try 
the case summariiy ignoring the offence under 8. 354 : such trial is 
unsupportabie and a retrial should be ordered. 31 C. W. K. 533 : 
1927 Cal 505.51 A. 540 ; 27 A. L.J. 340 ; 116 1. 0. 789 : 30 Cr. L. J. 
686 1929 All. 349 

in a criminal case, the adiodlcation of which involved iotri* 

cate questions of title and possession a M. should exercise bis dis- 
cretion under s 260 (2) and not try the case summarily. 3 Pat. L. 

T. 347 - 67 T C. 616 . 23 Cr. L. J. 440 

in cases of title disputes or fa important coses the M- 

should not proceed summarily 25 W. R. 65, 4 C. W, N. 247. 1 P. 

T 121, 3 P L. T 347 

—a summary trial ts uodesitable when a large number of 
correspondence has to he gone into and the case is by so means a 
slmpieone, 35 A. 173 ora complicated question of right and tit^ 
and production of documentary evidence are involved. 1 P. 

121, 3 P L. T. 347. 6 S. L. B. 120. 2 Bur. L. J. 55 or where the charge 
la a serious one, 14 K L. B. 190. 6 8. L. B. 101, and the trial goes on 
for length of time and a local enquiry is made and many witnesses 
are examined ; 23 Bom. L. B. 984. 3 Bab. L. J. 346 or where the con- 
viction of the accused may entail further serious consequences 
(hen ' ■ ^ 

materials by 

a M jslng a non- 

appe . ■ , 1905 P. B. B 

31, 25 W. R. 69. 

What cases may be tried summarily, 

——offences under s. 65 of the Stamp Act, 1 Weir 906, offences 
under s. 49 of the Bengal Abkaree Act, 3 C. 366 : 1 C. B. B. 442. F. B , 
cases for the recovery of Municipal cesses and taxes, 17 B. 131. 
offences under s. 121 of 4bc Railways Act, A. W. N. 1902, 24. 
offences under the Companies Act for not filing the balance . 
sheet with the Registrar of Joint Stock Companies. 35 A. 173. 
may be tried summarily. 

—where the value of the property does not exceed Bs. 50, 
an offence under s 411 I. P. C, ts triable summarily. 6 Pat. L- 
T. 114 : 1922 Pat 227. 

—the fact that a trial involves a question of title isnotin 
Itself sufficient ground for bolding that the case is too complicated 



cniui\*i. rnfx^tDcnr rapt. 


S 260. Whet cetea m»r *>• tried awmmaritjr— ronf>/. 

fora •ummarr lr«4l Thrr* (• alia po latr forbldJIne the atimmsrT 

trial of I ul>I>c*»rrranl* 1. C 973 . 36 Cr L. J. U5:. 

Ihr tnrrr firt of there l«inc a larc'* nunil«r ofaecuicdin 

a ca*)* II not cooeluiire roaaoo ai;altiti lutr.marf triaL 99 1. C. 
348 19?: a;1 136 :» Cr. L J. J40 

•>— a M can trp a prr«on aurnmarilf for rfTrncra under S*. 
143 and 4?: I. i'. C. luscruloo of major ofTcnrot In the com* 
plaint doe* not matter 99 I.C. 348 ■ |9?7 AlL 13C : 38 Cr. L. J. 
140. 1'Ut wliete the facia ataled In the firal infonnatlon oUclo'ed 
a prirria /tictr cate under ce. 4S7 and 3S| I 1', C. the 3f. could not 
trj the caie lummarlly igitorinK the olTrnce under ■. 334 ; auch 
trial la uniupportable and a retrial ahould Le ordered. 31 C. W. X. 
583 1927 Cal 503 i 1C3 |. C. 553 : 28 Cr. L. J. C97. 

Refusal to give time to accueed to adduce evidence. 

abere In a aummary trial the M. refused to give Ihe aeeuied 

time to adduce evidence the conviction wai set aside 9 C. W. 
N. 237 (note) 

If. a 2S0 Cr. P. C. appflet to caaea tried aummarlty. 
-.—a. SSO Is applicable to sofflinary eases tried summarily. 11 
M. 14S. 

Omisslen to record reasons for summary trial, effect of. 
the omission to record reasons for a coovletioo In a sura, 
tnary trial is fatal when the evidence recorded does not enable the 
H. C. to deal with the case on its merits. 6 C. W. X. 40, 6 0. 
479. 

Effect of summary trial of cases not to be tried summarily, 

where a M. deliberately disregards the offence com* 

plained of, which la an offence not triable summarily, and tries it 
summarily, bis proceedings are absolutely void under a. 530 (g). 
In such case new trial should be directed. 27 0. W. N. 148, 46 A. 
446,5 0. W. N. 252. 

S. 261. (Power to invest Bench of Ms. Invested with less 
power). 

a Bench of 3fs. cannot try any offence except those men- 
tioned In as. 260 and 261, 21 W. R. Cr. 12. 9 C. 96. 

—offences under 8. 48 of the Madras Police Act come under 
cl. (b) of this sec. 13 M. 142 : 1 Weir 910. 

— B 350 Cr. P, C. does not apply to cases tried by a bench 
ofM. 23 0. 194. 

B. 355 Cr. P. C. does not apply to offences under cl. (b)of 

8. 261 of the Code. 29 Bom. L. B. 710 : 1927 Bom. 426 : 28 Or. L. J. 
637 : 102 I. C. 345. 

an appeal lies under a. 40? from a conviction by a bench of 

Mb. invested with second or third class powers, 9 M. 36 but not with 
first class powers. 9 0. 96. 
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S. 262. Procedure for sunimons and warrant cases 
-applicable. 

- — under s. 262 Cr. P. C. it Is accessary that In a summary trial 
the procedure prescribed for warrant cases shall be followed in 
warrant cases with certain exceptions. One of the distingusbing 
points between a summons case and a warrant ease is that in a 
warrant case suSicient evidence to support the charge must be 
recorded before a charge can be framed and the accused called on 
to plead Where this is not done the conviction is illegal. 27 C. 
W N.923. 

effect of warrant case being tried as a summons case, plea 

of accused. 25 Cr. L. J 1270 : 82 I C. 278. 

the scanty procedure laid down in this chapter should he 

strictly followed. 22 W. R. 28, 15 M, 83 

the procedure and record should not be made more summari- 
ly than what the Ir ^ ‘ • > * •*' * r “ L, T. 499. 

where the “ • ily for causing 

obstruction in a • -f from the horse 

on which he was • “ess or making a 

record of the proce • • 15 11.83 

—an offence . re 'it is e® 

valent and so often goes unpunished should not be tried sumtoariij 
as it is necessary that deterrent sentences should be imposed. 
28 Cr. L. J 959 r 1927 Sind 257 s 105 I. C. 6T1. 

—the accused la entitled to have processes issued for compell- 
ing the attendance of the prosecution witnesses for cross-exaruisatlom 
28 Or L. J. 271 (Cal.) 

— ~tbe provisions of section 256 which gives the accused an 
absolute right to cross-examine the prosecution witnesses after 
they have been ezamined-in-obief must apply to a summary trial of 
warrant cases. 1 P. I. T. 652 

-in a warrant case tried summarily the accused should be 

-allowed adjournment to summon witueases for the defence under s- 
257 If the application be not for the purpose of vexation or delay 
5 L. B. E 20. 

in a summons case the charge must be stated and explained 

to the accused. 1 Bur. L. B 594. 

the limit of three months applies to substantive sentences 

of imprisonment and not to imprisonment m default of fine. 6 A. 61. 

in summary trial sentence of six months’ rigorous impri* 

sonment is illegal. 4 L. B. R. 338 : 9 Cr. L. J. 25. 

solitary confinement may be Imposed as a part of the sen- 
tence In a case tried summarily. 6 A. 83. 

——there is no limit to the amount of fine awardable in a 
summary trial. 35 A, 173. 

the 31. trying summarily is competent to require security 

for keeping the peace under s 106. 1886 A. W. K. 181. 

— — s 250 Cr. P. 0. applies to summary trial. II Al. 142. 

' ■ —the H. C. can on revision enhance the sentence, passed sam* 
niarlly, upto two years. Bom. H. C. Cr. Rul. 30th July 1883 F. B. 
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S 2G3 n*eoptf In cat«s where there ie no eppeel. 

Sceee of the aec. 

—in •ummtrj- trial th«> provialon nf«.SG9 mutt hr full}' and 
itnetlr comrl.rd with J C'. L. J 5C3 j lo C. W N 70: 3 Cr. L. 
J. Kh 

Whet the record ehell eertteir). 

thr rrp' pd mu»l l»e ■uflcirntijr exact and full to enable the 

iudfrra of the Urvlilonal court to torr whether the law hit been 
comt'lied with or not. nMieearr endCC 579, IMt A. W N 114. Si 
Punj L H 317. 193t» Uh. 4Rt . 1930 Cr.C 593 10 A. L. J. 2M. 27 C. 
450. 1RI3 97. 3 C W K. SSI. « C W N. 40 but aeo 21 A. 139 p. 
191 barrtt partteulan are lufllelent. 

the Judgment need not eery Jong and detailed one 

but it should contain a brief aumrnary of the evidence and a eonclie 
atatement of the reaaona when the trial end* In conviction In order to 
gtre the lleviilonal Court materlala to find whether the Judgment i* 
right or wrong 31 I’unj. L. K. 317, 1930 Lah. 481 . 1930 Cr. C. 593 
— tbe offence charged, the offence (If any) proved and the 
reaaone for conviction must be recorded. 2 C. J, 503 : JOO. 
W. N. 79 : 3 Cr. L. J. 178. 

If the particulara required by tbU aeetton are not clearly 
given in a judgment in a aumrnary trial convicting the accused the 
judgment la defective and the conviction cannot stand. >3 Cr. 
L. J. 161. 

—tbe record should be written by the M. himself, bo cannot 
deligate bis power to a clerk. 6 M. 396. ond tba record should be 
made at tbe time of tbe trial and not afterwards. 15 51. 83. 
Recording of evidence. 

although a 51. is not required to record the evidence in a 

summary trial, yet be Is bound to record bis reasons for tbe convic* 
tion in such a manner as to put tbe superior court In a position to 
judge as to the legality of the sentence I 4 Cr. L. J. 594 : 21 Ind. C. 
466: 16 O. C. 357,21 A. 189 Ref. 10 A. L. J. 251: 16 Ind. C. 516; 
13 Cr. L. J. 708 

— - — B. 263 excuses a 51. from recording the evidence of any of 
'■ ' ' ' ' • ‘ ‘ 'so where tbe 

• * • • • jtion without 

• ■ ' - 16 C. W. N. 

——If at the beginning of tbe trial the M. is unable to determine 
whether tbe sentence to be passed will be appealable or not, he 
_..n* -»»«.. -.I..,..--, .e evidence of each 

itences will be, in any 

■ • - • •vldence. If, however, 

« ■ . • evidence form part 

-of the record of the case and cannot be destroyed by him. 48 C. 
280, 21 Cr. L. J 299 approved ^ also 49 A. 131:99 I. C. 120: 
1027 All. 157 : 28 Cr. L. J. 88. (Judgment of a single Jud ge). 



460 


CRIMINAL PBOCEDDBE C0t*E. 


S. 263. Recording of evidence — eovid, 

but a contrary view bes been expressed by the Divisionat 

Beach of the Allahabad H. C. differing from the above case of 48 C. 
280, holding that tbe provisions of ss. 36i and 264 Cr. P. C are not 
controlled bv s. 355 Cr. P. O. In cases under ss. 263 and 264 the 
K. is perfectly free to take such notes as he pleases, or if he prefers, 
to take none at all and when be takes such notes they are bis 
private property which he can treat exactly as be pleased 99 
I C. 225 - 1927 All. 127; 28 Cr. L. J. 97: 49 A. 261 : 25 A.L.J. 
140 and that in a summary trial a if. can destroy his notes of 
evidence. 101 I, C 474 ? 25 A,L.J. 346: 28 Cr. L. J. 442: 49 A 
562: 1927 All. 480. (48 C. 280 dias.. 25 A. L. J 140 /of ); so also it 
has been held by the Bombay H. C. that under s. 264 of the Cr. P- C. 
the judgment is the only record In cases which are tried summarily 
and in which an appeal lies and that the rough and incomplete 
notes of evidence taken In the trial cannot and should not be trans- 
mitted and attached to the record. 29 Bom. L, B. 710, 26 Cr. L J. 
1026 /hi., and also by the Madras H. C. that an appellate court 
cannot, in order to test the substance of the evidence forming part 
of the judgment under s. 264, call for or consult such materials a® 
may exist outside the record, such as notes of evidence taken by 
the M 99. 1 c, 346 : 52 M. B. J. 32 : 28 Cr. L. J. 138 : W27 M- W. N. 
40 : 1927 Mad 298. 

Framing ef charge. 

—this section exempts the M. from framing a charge in eases 
la which DO appeal lies, If appealable sentence is passed, charge 
must be framed. 27 C. W N. 923, but it has been held by tbs' 
Punjab H 0. that the framing of a formal charge In writing is not 
necessary in a summary trial whether the rase is appealable or sot. 
94 I. C, 415 ; 1926 Lah. 301 : 27 Cr t. J. 639 r 27 Punj. L. R. 265, and 
also recently by the Calcutta H. C. that it is doubtful whether a 
forinsl charge should be framed iu a summary trial even if appeal- 
able sentence is passed because a. 263 does not mention ibe need 
for framing such a charge. In any case the failure to frame such a 
formal charge under s. 264 would be cured by s. 535 Or. P. C., 53 
C. 738: 98 I C 191 ; 1926 Cal. 1202. 

—where process was issued on a charge under ss. 147 and 
323 L P C. but after eumaiary trial the accused was convicted 
under 5. 323 1. P. C., the convictioti was illegal as tbe M. had no- 
jurisdiction to try the accused summarily for an offence under s. 
147 I. P. C. and the omission to frame a charge under a. J47 I. P* C. 
was not a mere irregularity to be cured by s. 537 Cr. P. C. 52 B. 
254: l'i28 Bom. 142 : 29 Cr.L.J. 492; 30 Bom. L. R. 371: 109 
I. 0. 220. 

the offence in respect of which tbe process is issued deter- 
mines whether a particular accused has been tried for an offence 
In a case where the trial is held summarily. tZie aame ease. 

though no formal charge is to be framed yet the M. 

specify the offence in eucb way as to give tbe accused sufflolcot 
notice of it. 16 C. IV. N. 696,1882 A. W. N. 59. 1 Bur. B. B. 594. . 



cniui^AL. raocjci'Cnr. code. 


S. 263. PfArpIng cl eh*fgc-fo*W. 

——It cannot »aiil ittat lO •aoimsr j' trul tnifjoiodcr of charge 
can I.P tnad« wiihoui rcmr.Jj Tbc aiDtr rul-* of Uw •• applr lo 
cbarsr in warrant caaca mual applf «« tbe particulara a^t out In 
a(ction S(>3 to a aummarjT rvcwrd. 16 C. W, C!lj 
Ollancw ia t« b« 

— tbc lacta found bp tbc M. muat abow what oQeace baa 
been committed. 3 C. W. N. J8I, Ih5» I*. 1C 7, ISSO I’. IC, S. 

the record tnuit abow the necetfary ineredionta of the 

oCTcnce charged. 3 L U. 1C. 3. 

the oCTence charged, the offence proved and tho rcatona for 

conviction mual ba recorded. S C. L. J 5CS : 10 C. W. N. 79:3 
Cr. L J. 178. 

—the record ahould ahow clearly the preeiae nature of the 
offence and ahould ho conipleta In all particular! 1883 A. NV. N. 
Examination of aeoMied and recording of hia plea, 

—in all warrant caiea tho accused must be caamined under 
a. 343 and cL ig) of the see. does Dot give tho Al.any discretion as 
to the exsniioatioa of tho occiised In a warrant case. Tbc words 
*'lf any” in that clause are inteoded for aummons citaes and do not 
Apply to warrant cates. 18 O.W. N. 1347: 41 C. 743 ; 15 Cr. L. J. 
19U:23 Ind. C. 705. 

— e ven tho plea of the accused cannot take the place of the 
ezamlflatioo of the accused and render it unnecessary. 3 P. L. T, 
347. 

the words ‘*ifany*’ to cl. fg) <]o not limit the obligation 

imposed on courts by s. 342 or render it inapplicable to summary 
trials. 90 I. C. 434 : 26 Cr. L. J. 1354. 

omission to record the plea under cl. (g) is fatal. 9 C. W. K. 

76 (note). 94 I.C. 408; 193$ Nag. 3C0; 27 Cr. L. J, 632; 22 N. 
L. K. 65 

rinding and reasons for conviction. 

though a trial before a Af. Is summary the AI. must give 

reasons though briefly, for justifying the conviction. 3 Pat. L. T. 
499 : 65 I. C. 446. 

the reason should include the findings of fact on which the 

conviction is based. 3 0. W. N. 281. 2l A. 189, 9 C W. N. 75 (nole.) ' 
' — the reasons for the conviction must be stated In such a 
manner that the H. C. may In revision judgo whether there were 
sufficient materials before the Af. to justify the conviction. 1835 
A. W. N 313: 3 C SV. N. 281, 1899 A. W. N. 81. 1883 A. W. N. 114, 
1886 A W. N. 181, 3 P. L. T. 499. 6 0. 579. 1 9 Cr. L. J. 719. (Pat ) 

the M. should set ont so much of the reason that have 

influenced him, as to satisfy the aconsed that the AI. has considered 
each of the ingredients of the offence necessary in law for the 
particular conviction ; this should be recorded with brevity, but the 
brevity should not be such as to tend to obsourity. 21 A. 189,10 
A. L. J. 251 
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S. 263. Finding and reasons for conviction— contd. 

-—a ]udgmeDt in a single line is not a judgment according tO' 
law. 20 Cr. L. J. 431 (Pat.) 

failure to record a brief statements of reasons is fata] and 

tbe whole proceedings are illegal and liable to be set aside. 6 C. 
W. N. 40. 18 B. 97. 6 C. 679, 1 P. U T. 718. 13 0. P. L. R. 17, 1927 Nag. 
250 : 101 I C 671 : 23 Cr L. J. 495. 1948 All. 266 : 26 A. L. J. 
109 • 107 I. C. 5!)2. 

omission to comply with the requirements of cl. (h), in a 

case in which no appeal lies. may. In some cases, be remedied at a 
subsequent period. 6 C. L. R. 273 but the defect cannot be cured 
by explanation seat to the H. C in pursuance of a rule issued. 
9 C W. N. 75 (note). 

but if the rec''rd submitted under s. 441 Cr. P. C. discloses 

sufficient grounds for the decision, tbe H. C. condones tbe irregularity 
provided no failure of justice has occurred 48 M. 253 : 44 AT. L. J. 
84 ■ J1 I C. 212 

the omission of the reasons for the conviction is no doubt 

an irregularty but unless it has preiudiced the accused there womd 
be no interference in revision. 81 1. C. 908 ; 1924 Mad. 799 : 25 Cr. 
L. J. i084 

-—the omission to comply with «1. (h). of s. 263 Cr. P. C. on tbe 
part of the Bench Magistrates trying a criminal case is only an 
irregularity which can be cured under s 537 where the case was 
noo-appealabie one and there was clear evideuce justifying the 
conviction. 26 Bom L. R. 1236 contra. 44 M. L, J. 84 : 46 M. 253 s 
71 I C. 212. 

S. 264. (Record in appealable cases.) 

—a M. passing an appealable sentence cannot make his 
record in the manner prescribed by section 263, but must record 
the evidence and frame a charge 27 C W N. 923, but it has been 
recently held that it is doubtful whether a formal charge should be 
framed in a summary trial even if appealable sentence is passed 
because 6. 263 ^ • ... a charge. 

In any case nders. 264 

would be cur 191 : 1926 

Cal. 1202, an< amiog of 

• a formal charge in writing is not necessary in a summary trial 
whether the case is appealable or not. 94 I. C. 415 : 1926 Lab, 301 : 
27 Cr.L.J. 639; 27 Punj I/. B. 265; ao also m 89 I C. 310:26 Cr. 
L. J. 1334 ; 1925 Oudb. 722. 

omission to frame a formal charge under s. 264 would be 

cured by s. 535 Cr. P. C; 531. C. 738: 98 L C. 191: 1926 Cal 
1201. 8&I.C. 146; 1925 Bom. 13S? 26 Ct, I>. 3. 465. 

-—sub-section 2 of s. 264 read with the opening words of *• 
265 makes it clear that the judgment alone embodying tbe subs- 
taoce of tbe evidence and particulars mentioned in s. 263 is the 
self-contained record of the case and apart from this record there is 
no other. 94 1, C. 415; 1926 Lab. 301: 27 Cr. L. J. 639; 27 Paoi 
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S. 264. (Rteerd in •pp«atabt« caf o n frf. 

L R :CS So th» arpcllai* rourt It not In trarp]|ine nui- 

■ tbr record in brarinp an appeal from tbr conviction In a aum* 
mary inaL ISIH Mad 49T . 29 Cr. L J. CSS |i-9 I C ‘i9T 5S M 
L. J.J17. <1927 Mad r?**. I»t6l.ah. 301. 1926 Cat 1202) />/ 

the record muit he made up at the time of the trial and not 
•uhtequcntly from memorT or from rouah note*. IS M. 63; and the 
judsment xi appeaiahle caaea mutt be written by the Jtidpe hlmaelf. 
€ SI 396 

under a. tCi the ludgment bcIfiR the sole record of the trial 

the rouRti ooiei taken by the Jud^e cannot be attached to the 
record as part of It. Wben the evidence is bulky or the offence a 
complicated one tbe autnmary procedure ought not to be adopted, 
b? 1 C 914 2C Cr L. J. 1U2C. this case has been followed In 1927 
Bom- 426- 29 Dorn L. K 710 1 2S Cr. L. J. 537 : 102 1.0. 345. 
where It hat alio been said that there is some juitltjcation for 
Baying that auch notes cannnot Iw destroyed In cates falling under 
a. 355 Cr. I*. C. 

where a M. made rough notes of the evidence which be 
Bubtequeatly copied and placed on tbe record and destroyed tbo 
original notes and Introduced intotho case tbe facts of finotber 
case which be tried at tbe satne time, tbo procedure was irregular 
and illegal and tbe deitructloo of the original note was tantamount 
to destroying tbe original re«ord with tbe result that there was no 
legal evidence on the record for tbe consideration of tbe appellate 
Court. 1 P.L.T. C3. Contra, the Judgment being tbe sole record 
rough notes cannot be attached to tbe record as part of it. 87 1. C. 
914: 26 Cr. L J. 1026 : 1925 Sind 281, 1917 Bom. 426 : 29 Bom. 
L. R. 710: 18 Cr. L. J. SJ7: 1J2 I. C. 315, 

——notes of evidence of Presiding Slagistrate cannot be 
called for or consulted by tbe Aopciiate Court. 99 I. C. 346: 1927 
M- W. 17. 40 s 28 Cr. L. J. 138 » 1927 .\f. W. N. 298: 52 5!. L. 
J. 32. 

the subatance of evidence Isa matter quite distinct from- 

tbe facts which may bo considered as proved by the evidence. 4 
L. B. R 338 : 9 Cr. L. J. 25. 

where the judgment did not embody the substance of the 

evidence but the M. merely recorded that the prosecution witnesses 
supported the complainant and that tbe defence evidence was 
cootlictmg and unreliable tbe Judgment was defective and the 
conviction could not stand. 24 Cr. L. J. 484. 

the omission to record the substance of the evidence in 

the judgment renders the conviction bad and it cannot be cured 
by sec. 537 Cr. P.0, J928 Bom. 433 : 30 Bom. L. R, 951; 112 I 
C. 22, 

substance of every separate deposition is not necessary ; 

general substance of the witness’s evidence is sufliolent. 25 W. R.Cr. 6. 

wben tbe evidence is not snffieient, the appellate court will 

quash the conviction. *20 W. B. Cr. 13 ; 11 D. L. R. *33. Contra. 
1 A. 680. see below. 
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S, 254. (Record tn appealable cases) — contd. 

——the defect ia recording the erideoee is not altrays a sufficient 
ground for quashins; the conrietioa. The Appellate court may 
require the lower Court to remedy the defect hr properly recording 
the evidence in fresh judgment after re*ex3miniag the witnesses or 
it may order a re-trial. 1 A. 6S0, 

5. 265 (Language of record and judgment), 

the judgment in appealable cases must be written by the 

Juda;e himself. 6 M 396. 

a judgment signed by the Presiding Officer of a Bench of 

Magistrates is a good one hut where the Presiding Officer wrote 
the judgment, signed and delivered it after other members, bad left the 
Court, the judgment was not a proper judgment and conviction 
must be set aside. 52 M. 237 : 1928 M. W- N. 785: 1928 M. 1172: 
112 I. C 61 • 53 M. L. J. 576. 

S. 266 (“High Court'* defined). 

the court of the Judicial Commissioner of Sind is not a 

High Court for the purposes of Chapter S.XXI Or. P. C. and an 
appeal lies in Sessions trials held lo that court. 1925 SiDcI 249: 
85 I C 706 : 26 Cr. J. 562 • 19 S. L. R 309 F. B. 

S. 266. (Trial before Court of Sessions to be by Jury 
with assessors) 

-—ID the absence of any DOtidcatioQ under s. 269. a trial la tbe 
Court of Sessions must be with the aid of assessors. 18 P. R. 18S8. 

the law makes no distinction as to the procedure at the trial 

between a trial by jury and one with the aid of assessors except as to 
the summing up of the case to the jury and the manner in which the 
Terdict of the jury and opinion of the assessors are taken. 33 B. 423. 

the Sessions Judge is exactly in the same position as the 

j'ury in dealing with the evidence. 27 C. 295 

the jury form a tribunal or body with a foreman and the 

verdict is the verdict of the body and when there is no unanimity 
among the members of the body, the opinion of the majority pr®* 
waiis. But the assessors do not form a body and the Judge is to 
invite the opinion of each separately and he is tho sole judge of law 
and fact. 24 M. 523, 11 M. L. J, 241, 13 A. 337, 6 a W. tf. 715, H 
Bom. L. R. 710. 

a trial by jury or with the aid of assessors begins only when 

the charge is read and the accused claims to be tried. 1.5 B. 514, 3- 
M. 220. 25 B. 694. 21 A. 206. 

a trial commencing with leas than two assessors is illee®^' 

15 B. 514. 

continuous attendance of at least one of the same assessors 

throughout the trial is necessary. 13 A. 337 : A. IV. N. 1891, "3, 
■6 C. W. N. 715. 

conviction is bad when additional evidence is recorded 

the discharge of tho assessors. 15 A. 136 ; A. W. 27. 1893, 50, 24 « 
523 : 2 Weir 346 f?r/. 
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S. 260 Local Cavarnmont tnmf or4»t trialt batara Court 
of Setsiofl to ba bf iwry. 

— »hra a J jry-. iir It triaJ •ll*i a*»i*i»ari an! no objection It 
tikea at tbe trial it cannot ba tskan on ap;><*al tZ <>31 

— nitn ofT'-nea triable with th” aiJ of a(*<*<«ora maf be tried 
(•rjurySC 7G'i. 4 C I. It. 40S. 3} II. 433. anl unleta the accused 
object* to lucb proceitire l>efore tha rerdt-*t ia delivered, bo cannot be 
allowed tu laVe obj<*etlan in appeal 33 I) 421 

— >the S J. after erroneoutif taklas tb'* verJiet of tbe jury In 
a case iriilile with t!ia aid of a«te<«>ra cannat correct hie mistake 
by treating the verdict at opinion delivered by Bssestors, 35 C. C35. 
II M 4t, 33 ll 03'!. 3(i .\f 343, 3 C. 7CS. In ancti n easa an appeal lies 
only on a point of Uw and not on a matter of fact. 33 IL fiSO. 
F. B .31 ll 433 

—under auh-aoc. (3) an accused miy b* simultaneouily tried 
at one trial by the ]ury for offences triable by jury and with tho 
aid of tlie aame jurort as atsessora for offences triable with tha ittd of 
assessors 3, £>. 3V. 033. 30 1 C. |3<>5, but the Judge must always 
preserve a distinction between tha tw» esses. lie must separately 
record the verdict of tbe jury In the jury cssc and the opinions of 
tbe jurors as assessors In the assessor-case If be disagrees with the 
verdict of tbe jury he must not send tbe whole cate to the High 
Court but must send ooly tbejury*cat« under s. 307 nod pass judg- 
ment in assessor-casQ under e. 309 Cr P. C. 9 Com L. B 1057, 
Ratanlal COO. 5(oreovar la such cases all tbe jurors in the jury-case 
must serve as assessors la tbe assessor'ease. 4S 51. 593. SI 51. L. J. 
530. 10 51. L T. 22, 10 I. C. 231. 

—tbs words “eame trial*' in clause (3) cannot be read as taking 
away tbe rigbt of appeal given by section 420 Cr. P. C. 33 I C. 
730 (5f). 

sub section (3) provides for certain advantages to tbe ac- 
cused, such as trial by jurors as assessors for offeneo not triable by 
jury and it would be minifcstly illegal to deprive him of such ad- 
vantages hy splitting up tbe trial. 97 1. C. 361 : 1927 Pat. 13 * 6 Pat. 
308 : 37 Cr. L J. 1100. 

—where the acoused was charged with an offence under 
a. 413 I. P. C and tried by a jury but was convicted of an offence 
under s 411 1. P. C. though there was no charge framed for this 
offence, held that the clause of this section did not apply as no 
charge w.-ts framed under e 411, and under s 233 (7r. P. C. the ac- 
cused can bo coovictod for a minor offence ; so no appeal lies on 
facts under 8. 418 of this Code. 94 1.C. 602 : 1926 Bom. 134 : 27 Cr. 
L. J. 650 : 37 Bom. L. R. 1416. 

o T •„ 1 J 1--. /•. ,r *1.1.,... to take the 

. • ■■ : ' > cannot be 

537, 26 51. 

■ •' arable under 

“ ■ t • 29Cr. J,. J. 

■351. 


30 
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S. 269. Local Government may order trials before Court 
of Session to be byjttry—contd. 

but where the accused was ongiaally charged under ss. 451, 

3&2 and 397 I. P. C all oI which offcaces were teidble by a jury and 
the ]ury returned a verdict of aot guilty with regard to the offences 
under the said section but titey at the same time found the accused 
guilty of voluntarily causing grievous hurt with dangerous weapon 
which offence is triable by a Judge with assessors, it was con- 
tended that opinions of the individual member of the jury were not 
taken as assessors, but that the irregularity could be cured under s. 
536 Cr P C . 192? M. W. N. 299. 

acquittal by assessors on charge of abetment of dacoity with 

murder bars subsequent oonvietion by jury of receiving stolen 
property on the same facts as in the previous case. 24 M. 611 • ^ 
Weir 458. 27 M. 236 . 13 C. L. J. 739. 36 AI. 3D8 : 13 M. L. T. 360. 24 
M. L. J. 463 5 14 C L J. 241 lie/. 

— 'trial by jury ceases m a district when the district 
to belong to a division to which trial by jury has been extenoeo. 
8 W. K. Ct 39 

—the words "trial shall be by jury in any district” mesfi that 
the trial shall be by jury if the case is tried in a district where 
such notiScation is in force The clause does sot mean 

tbat the trial sbatl be by jury of offences committed in any district, 

I e even it is transferred from a jury-district to a district where jury 
trial does not prevail 37 I. C 35. 10 3. L R. 154 : 18 Cr. L- J- . 

—where an offence is not made triable by jury it should not 
be so tried. 22 O 0. 130. 52 1. C. 659 

— -the H. 0 has power to transfer a case from a nonJitry 
district to a jury district under a. 526 (d) on the ground of conve- 
nience of parties and the H. 0. cannot refuse to do so on the ground 
that by such a transfer the accused will get the benefit of b }u''f 
trial where previously be bad none. 8 C. L. J. 59. 

S 270, Trial before Court of Sessions to he conducted 
by Public Prosecutor. 

■—the absence of a Public Prosecutor in a particular case is at 
most an irregularity curable under s. 537. 3SP. R.ISS?. , . 

the public prosecutor oia-y avail bimseif of the services oi 

the pleader engaged by the private cotuplainant. 11 B. H. C. R- Iv- 

an advocate of the H. C. may appear on behalf of the P*"®*®' 

cutlon 111 the Court of Sessions and may conduct the prosecution 
without being specially empowered by the 3f. for that purpose. •■' 
W. R. 14. 

—it is highly undesirable tbat the prosecution should be 
ducted by Police Officers. )3W, R. 18. 

S. 271. Commencement of triHi. 

When trial begins. , 

— the trial in the Court of Sessions begins when the accuse^ 
appears In that court and aher the jurors or assessors have be® 
chosen. 93 I. 0. 149 ; 1935 Lah. 446; xePunj. L. H. 415 
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S. 271. ChcfQ* 

•Dip rharcp cnutt te out and fullr rxplaiDFd to tbe 

iccutPd .S C t»:G, S Pit 336. 339. 3 Uom t. K. 499, 9 .M. 6|. 

— '■Ihr chare* •hpcl to wbtcb th* aectJ»rd {« callf^uponto 
picid U a errf impurtanl documpnl . tt xbould be drawn up and 
conklJrrrd with ( xirrtn* care and caution au that ibo accuied max 
ba*e lull knowlpder of the olTcoca with which he ta ebarged and 
tbe Apprllatp <.'<iur( also max have clear idea of It. It abould be 
read </eer and nplaineJ to tbe accu$ed »nii arrrf adJitioa and 
alieratiiiii made in the charge muat alaobc read orer and explained • 
when thii t« nut done the record aboutd contala explanation thereof. 
18 A U J 44-: 

Plea of guilty. 

tbe accuicd can plead guilty undert. 371 or he can claim to 

be tried uiidrr «. 273 or be can refuae to plead which Ii taken to 
be the aame na claiming to be tried. Tbe plea of “not guilty" la not 
recogniicd by the Code, 41 C. 1073. 

—if the accused pleada guilty tbo plea mutt be recorded, 5 3f. 
L T 75. 5 il. L. T 2|C 11 Cr. L. J. 193:4 lod. C. 1136. 7 0, 96, S A. 
L. J. 167, when it la gieeo In forelgo language it may bo recorded 
Id the language coneeiedby the Interpreter. 6 C. 836. 

— tho accused muat blmsolf plead and not by pleader or 
eouneel. IS W R, Cr. 42, 6 Dom L. R. 861. 

—admission by pleader, epecially by one engaged by the Court 
for the accused and not by the accused blmsself is not binding on 
him 2 Horn. L. K. 751. 

——after tbe accuied has claimed to be tried, and oonfessional 
statement made by him must bo laid before tbe jury. It ehould not be 
■ ^ ■■ -.''-k judge may record a finding 

. . • Weir 334, 7 Bom. L. R. 731. 

. « ! to plead In the alternatire. 

. ■ . . • • ■ : charge. Rat. Un. Cr. 327, 

o. lii. 

the plea of guilt must be tbe admission of every fact 

constituting the offence. 8 Bom. L, R. 240, 2 Weir 336, 25 W. R. Cr. 
23. 11 C. 410, 11 W. K. 53. 7 W. R. 39, 1886 A. W. N. 66 

the statement of tbe .accused as a whole must be taken. 

25 W. R. Cr. 2J, 14 B. 564, Rataolal 698, 5 If. W. P. H. 0 B, 310. . 

—tho accused must distinctly and unegulvocally admit the 
guilt, otherwiselt is not sufficient. S A. L. J. 157. 

— whero tbe accused la charged with having made two con. 
tradlctory statements and he pleada guilty to one charge, that does 
not show that he pleads not guilty in respect of the other charge, 
8 W. ft. Cr. 6. 

under clause (2) all that Is Incumbent on the Court is to 

record his plea of guilty. It is not obligatory on the Court to convict 
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S. 271. Plea of guilty— coalcf. 

where the accused pleads guilty but not to the particular 

offence charged, the plea la really one of not guilty. H W. R. Cr. 53. 
7 W.R Cr. 39. U C. 410 

the S J. IS not to see that any statement accompanying the 

plea is true or false Bat. Un Cr. 53i 

when the accused pleads guilty to one charge he cannot, on 

such plea, be convicted on another charge. 2 Weit 335, 10 Cr. L. J- 
5, Rat. Un. Cr 3S6, 4U>. 413. 698 

It IS discretionary with the court to refuse to accept the 

plea and to try the case 23 M. l5j. 19 A. 1I9, 13 0. W. 21. 552 : 9 
C L J 291 . 10 Cr L. J 484, 19 B. 195. 23 A, 53. 4 B. L. B Ap. lOI. 

the recording ol the plea of guilty after the Judge decides to 

try the case is meaningleis unless he accepts it. 9 C. L. J. 55 : 10 Cr. 
L. J. 325. 19 B 195. 23 A. 53. 13 C. W. N 552 ; 9 C. L. J. 291 : 19 Cr. 
L. J 434. 

a plea of not guilty is not recognised by the Code. 18 C. • 

H. 723 

— it 13 agaicst the spirit of law to postpone the conWetlen se 
that the accused, who has pleaded guilty, may tecbDieally he said 
to be jointly tried with the co-accused creating an opportunity for 
......... .k. .. .. . admissible under s 30 

C. W. N. 652 : 9 0. L. J. 291 1 
■ AT. N. 742,17 A.524.22 A.4f5. 

’ ■ _ ' • *. 8..U P. R. 1900, .5 A. li. J. 

t unequivocal or made up of 
rambling statements the S. Judge should not rely on that. 19 A. 119. 
1908 A. W. N. 54 : 5 A. L J 157 ; 7 Cr. L J. 295. 

where the prisoner is not convicted on his plea the trial 

should be proceeded in the usual way under s. 272. 6 Bom. L. B. 671. 

——the S. J. cannot rely on the plea of guilt made at the close 
of the trial but should take the verdict of the j’ury. 3 Weir 334, 7 
Bom. L. it. 731. 

—an accused whose plea amounts to not guilty cannot he 
convicted on the uncorroborated confession of the accused made 
before the committing Alagistrate. -1886 A. W. N. 22. 23 B. 316. 2 
jM. W. P. H. C. R. 479. 

when the accused pleaded guilty bis conviction was 

valid although tried without the aid of assessors, 10 W. R. Cr. 43 : 

B. L. R. 23 F. B„ 5 W. K. 21 Cr. 

the word “thereon” in cl. (2) shows that the conviction most 

be upon tbe plea recorded before the Sessions Judge and not on 
confession made before tbo oemmitting Afagistrate. 2 N, 'V. P.H C- 
R. 479. In acting upon a confessloa made before the committing If* 
but retracted at tbe trial, some corroborative evidence is necessary. 
1898 A. W. n. 22. 23 B. 316. 

the accused cannot be eoovieted on the pica of guilty of ao 

offence other than that specifically charged and pleaded. 2 tVelr 335. 
3S L. R.58. Ratanlal410,413. 
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S. 271. Aec»pt«nc» of pita et 

tbp rrf>»i»ic>n» of »retlon S?I Cr. I’. C.. (bat the pica tbould 

be rpcordcd and ibp acru»pl may contlclcJ thereon clearly 
leaer* it ojK^n t'> the court to rtfoae to Beeept the plea and lay 
the COP lipfore the J'lrj or aatetaora. or In the ra»e of Mattittrate 
to (rj the cjuPktion of (he arruaed'a cuilt bimielf 19 C. \V >i. SSS. 

It ■■ diipreiionary with the court to accept vr not the plea of 

pullty i Weir 335 SO O C 13C. S3 M I5J. 13 \V. K, 55 

It li durretionar) with the court to refute to accept the plea 

and trt the cat" 53 5! 151. 19 A. 119. 13 C. W. K. 55S : 9 O. L. J. 
S91 10 Cr. L. J 4^4. 19 11. 195. 53 A. 53. 4 Jl. L. U. Ap, 101. 

under claute (SI all that la Incumbent on the court la to 

record the plea of cuilty. It la not obllcstory on the court to 
convict him thereon, the conviction on the plea of guilty being 
dUcretionary 93 1 C 541- 1956 All 318: 57 Cr. L. J 449 : 
54 A L. J. 318. 1928 CjI 775: 115 I. C. SSS : 3,1 Cr. L. J. 508. 

but It vrfli held in some caaea that the recording of the pica 

of guilty after the Judge dccldea to try the cate la meniiingless unicaa 
be accepts it. 9 C L. J 55. 10 Cr. L. J 9-5. 19 U. 195. 23 A. 
S3. 13 C W. N. 552 : 9 C. L J. 291 : 10 Cr L J. 484 

~^ioa charge of capital offence plea of guilty ahouldootbe 
accepted. 1905 P. K. 54, 19 Hem. L It. 350.29 A. 119.8 Bom. L. 11. 
240,40 1 C. C99Confre. 24 Cr. L. J. 570 (Nag ) 

>^unleaa the court la perfectly aatiaficd that the accuaed knerr 
exactly wbat was implied by hla plea of guilty, the case should be 
tried, apeetally where the accused la an ililterato person. 20 A. L. 
J. 326. 669. 

Effect of plea of guilty on ce^accused. 

where several persons ore being tried jointly for the same . 

offence and eome of them plead guilty, it is unfair to defer convicting 
those who have pleaded guilty merely In order that their confessions 
may be considered agaioal the other accused. 23 A. 53. 

where an accused person baa pleaded guilty and the court is 

prepared to convict on that plea, it ia contrary to the spirit of the 
law to postpone the conviction ao that the person who bad pleaded 
guilty may technically be said to be tried jointly for the same 
offence with other co-accused and any atatement in the nature of a 
confession may be used agalnat them. 30A 540, 12 A. L J. 1239. 

Trhere an accused person baa pleaded guilty nothing remains 
to be tried as between him and the Crown and he becomes a com- 
petent witness against other accuaed. 25 51. 61 P. C. 

—where two persons were charged with murder and one 
pleaded guilty, it was held that after such plea he could not be 
treated as being jointly tried with the other. 19 B. 19S. 

■-but the above cases reported In 23 A. 53. 30 A. 540, 23 M. 

61 and 19 B 195 were referred to and explained in a case by the 
Calcutta H. C, where it was held that when one of several accused 
who are on joint trial pleads guilty, it is not always incumbent 
on the couit to accept the plea and xemove him fiom the dock. 
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St 271. Effect of plea of guilty flit eo-aceused-’ConM. 

Tba court may for sufficieot reasons decline to accept the plea and 
cotinue to try bim along vitli other accused and then in the trial 
take bis confession into consideration against bis co-accused. 13 
0. W. N. 552. 

if tbe Court accepts the piea of gutity and convicts the 

accused, bis tnal Is at an end and be may be called as a witness 
against or for any co-aceused 23 M. 151. 

S. 272. Refusal to plead or claim to be tried. 

—when the accused remains silent it should be ascertained 
whether be is obstinately mute or dnoib, if bo be so found, the plea 
of not guilty should be recorded and the trial should proceed. Bat. 
Un Cr. 19. 

if the accused refuses to plead or claioia to be tried, tbe 

court must proceed to try the case. 2B. L. R. S3 F. B. 

——the expression "the same jury may try as many cases 
means that one trial is to follow tbe other. 6 C 96 p. 99 : 6 C. 1>. 
R. 521. 

S, 273. (Entry on unsustainable charges). 

— applicatloQ under this sec. should be disposed of by the 
H. C. in its original crioiual jurisdiction. 9 C. 597 

—this sec. gives a special power to tbe H C. It has so te* 
ferenee to illegal commitment. Having reference to tbe words ''any 
charge or any portion thereof Is clearly unsustainable'’ it is cleer 
that tbe sec. is intended to provide a abort and effective way by 
which charges having no merits may be disposed of. 1939 Cal 756 : 
1929 Cr- C. 468 F. B. 

'an entrv under this sec. has not tbe effect of an acquittal for 

the purpose of see 403. 9 C. 397. 21 C. 97. 

S 274. (Number of Jury). 

N B. — In trials before the Sessions Judge as regards the number 
of jurors the word "five'’ has been substituted for the word ''three" and 
in murder coses, the number has been fixed from seven to nine. 

where the accused is charged with an offence punishable 

with death the jury sbould oonalsC of not less than seven gersons 
' ■ '*■ '* jj, should summon not less 

• 1 trial, 55 0. 794 ; 1928 Cal 

■ ■ ■ ‘ . ither words In such a case 

• the first Instance. Where 

less than eighteen persons were sttmmoaed and the jury of only seven 
persons wore empanelled for tbe trial of the murder case tbe trial was 
vitiated. 33 C. W. K. 1053 In another murder case where only 1^ 

— __ seven jurors were 

•r compliance with S. 

■ ■ ated. 33 0. W. N. 69i. 

■ ■ ' 0. W. N. 1053 : 125 

ions having not been 
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S.274. (N wmbtr of J«f y I- ronfd 

•ummoBcd In murder €■■« th^ trikli were held to he vltiited. (Hut 
the following F O cate ) 

—but In a recent Full tte&ch cate of the Calcutta fl C it haa 
been held that in » murder caie where the number of juror* turn- 
CDonod it 14 and nine of them appear and are cboten by lot, the 
trial it not bad by rraton of the fact that only 11 jurora hara been aum' 
cnoned In contrarentlon of the prorltlon of aa. S74 and Sifi. 31 C. W. 
N. 526 51 C L J 171 1931 C. tit : ItS I. C. C61 : 31 Cr. 1.. J. 536 j 

1930 Cr C. tit F. 19:7 I*. C. 41 Arpnrtd. 56 M. Cl P. C. 
/)u{.(1930 C CO. 33 C. W. N. 1053. 1054) otfmileJ. 

—order of the Local Goeeroment aa to the number of the Jury 
mutt be atrletly fallowed. tC A 211 : 1903 A W N. 1 

when it appeared in reference that the juror* were dirided In 

the proportion of 3: 2 and It alao appeared that one of the Jurora who 
caee the eerdiet of not guilty waa not entitled to alt on the jury 
a* he had not been aummoned. held that aa the court waa not 
properly eonstitued the verdict counted for nothing but It could be 
supported OQ the facta and that It waa not a cate to be retried. 
46 0. L. J.Sll : 28Cr L J. 874: 101 1. C. 714 t 1927 CaL 820 

S. 276. ijury for trial of Curepaan and Indian Brltiih 
•ubjaeta and others) at amtndtd. 

N. 6. Thti tee. hot been redrafted the Indtant on the one 

hand and the Vuropear.i or Amerieanr on the other the rtght to claim 
a mixed jury containiny a mo/or»<y of their own eounfrymen. 



with 88 Bucb before the commlttlDg Pretldency Magistrate he will 

' ■ — c„ to be tried by a jury the 

‘ ‘ . according to the proviaiona of 

I _ ■ ' • V. •; , M L C. 929 : 1925 Cal. 384 : 26 

an Indian British subject claiming to be dealt with as such 

most put his claim before the M. before whom he la brought for the 
purpose of enquiry or trial This applies to Presidency Magistrates 
as well as to Magistrates In the muffassi). 51 C. 980; 29 0, W. N. 
384 . 84 I, O. 929 : 1925 Cal. 384 ; 26 Cr. L. J. 385. 

S. 276. Jurors to be chosen by let. 

tbo trial Is bad if the provisions of this section are not 

complied with. 44 C. L. J.541 :99 I 0.939: 1927 Cal. 242 : 28 Cr. 
L. J. 194. 

■—the names of the jury to be “chosen by lot ” shall be drawn 
■out of the box containing the names of all persons summoned to 
act as jurors. 1 Bom. 462. 
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S. 276. Jurors fo be chosen by lot — contd, < i 

where the judge fails to choose by lot, the grave irregularity 

caused thereby is not rectified by s. 537. 7 C. W. N. 188. But see 
below. SO C. ir N 652. 

the violation of the imperative procedure laid down in sec. 

276. IS such as cannot be cured by 8.537. dind 0.278: 8 L. 
J 182- 33 A 385: 12 Cr. L J. 46 

where the requisite nember of jurors being absent, the 

deficiency was made up from other persons present in court who 
were called as jurors, the trial was not vitiated though they were 
not in the jury list and were not chosen by lot. 29 C. W. N. 652 j 
86 1. C. 467: 26 Cr. L J.819: 1925 Cal. 798. 

where out of 12 jurors summoned to attend only 5 appeared 

and those were empanelled as jurors, the trial was held to be illegal 
and not irregular only as there were not enough jurors present to 
permit of their being chosen by Jot, the proper course being to make 
good the deficit by choosing some other persons who were present 
and adding tbcir names to the five jurors and from the whole body 
cbosing the necessary five by lot to act as jury. 44 C I». J. 541: 
99 I C, 930: 1927 Ca). 242; 28 Cr.L. J. 194, this case has been 
followed in 46 C. L, J 160: 31 C. W. 110?; 1041. a 905; 3927 
Cal 787 28 Cr. L. X 889 which has held that the word “required’ 
in the proviso must refer and is related to the words Immediately 
preceding viz, "in case of deficiency of persons 6unisiosed'’aDa 
the word '* chosen “ means chosen by lot. So the deficiency canBot 
be made good otherwise than by lottery from those persons present 
in court Similar case. 104 1. O 459: 28 Cr.L, J. 843: 1928 Pat. 
31: 7 Pat. 50' 9 Pat. L. T $1, but this case has been dissented 
from in the following case reported in 54 C. 1026, which haa referrw 
to the above case reported id 29 C. W. K. G52: 86 I. C. 46?: 26 0- 
L. J. 819; 1925 Cal. 798. 

this section requires that the jurors shall be chosen by let 

from the persons summoned to act as such. SIC. 1026: 31 C 
U. 711: 102 J. C. 903: 1927 Cal. 593: 28 Or. L J. 615, but thl» 
provision of choosing by lot is applicable only when the persons 
summoned are present in such number as to make it possible to 
choose them by lot. When such number is not present the judge is 
to take the help of persons present in court to form the jury. The 
words “ deficiency " and “number of jurrors required *’ In the 
second proviso mean deficiency In the number of jurors requlr^'4 
to make up the jury and not to make up a sufficient number for 
the purpose of selection by lot. 52 C. 1026:31 C. W. N. 711 : J02 
I C. 903; 1927 031.593; 28 Or. L. J 615. 

deficiency can be filled up only by empanelling persons 

present in court. But if persons not present in court are asked to 
come in court and are included In the panel the trial is vitiated. 
1928 Cal, 551: 1J3 I. O. 280 : 30Cr X. J. 120, 48 C L.J.479: 113 
I. C. 328 : 30 Cr. L. J. 136, 56 a 835i 1929 Cal. 728 ; 1929 Cr. C. 364 : 
33 C. W. N. 722 : 121 1. C. 569 ; 31 Cr. L. J. 281. 

where ten jurors were summoned to attend but only 

appeared and the court cboso those five persons as jurors by draw- 
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S. 276 J*rort to b« ehOBon bjr 

Jnc thi* lot from ihr n*mot of all tonmon^d Bnd the *eeu«ei ra ‘ed 
no objection to th* rrocedore. betd that there w.ia no irreeularit)' 
ard if ihete »'3» any It *aa curable hj * 537 |0I I. C ►S"- S Pal. 
L.T fWi. JR Cr 1. J MI* 7 Pat. Cl JPSR Pal. 1. 

princlrlra aoTerninc chooaInK hr lot.— cn.optatinn frtjm by* 

atanderi onlT.—lf the arcitaed objecta the court I* to proceed under 
a 279(2), illuitrationi of lesality and illeeatily in the compoiition 
of jurv '.5C 3T1 ■ 32 C W. K. ;tl * l«8 Cal 83: lOSl. C. 577: 

29 Cr L J <37 <3 C. L J <3 P B. 

the tcope of a« 276 to 2791a to tecure an Imp.trtlal trial 

(iToieinR anv intentional aetection ofjurori. S 279 (2) Introduces 
an exception to the pener.al rule but tliU I< only in the etceptlonni 
condition rtated In emereenelee 46 C. L J 160; 31 C. W. K. 
1102- 104 1 C, ?05- 1927 Cal. 7«7i 28rr. L J M9. 

— althouph It I* a matter of dlacretloD the trial for an 
offence under e 124 1 PC ahould be hy apeetal jury a« the offence 
la punishalile with the hitrhest punlahment knotrn 192S Dorn. 74: 

30 Bom. L. R. 313: 103 I.C 509 : 29 Cr. L. J. 411, 10 Rom.L R. 
859 

S. 277. Names of jurors to bo ealled. 

where the Jud^e exempted roost of the jurors present merely 
on tbeir representation and without any reason being itated as 
against each of them nor any forma! decision being recorded, the 
rroeeedlnei were Irregular, which could not be cured by a 537. 
7 C.W. N. 188. 33 A. 385: 8 A.L.J. 182: 12 Cr.L.J. 40: 9 Ind. 
C. 278 lie/ 

—where the aenlor pleader for the defence remaining absent 
the junior pleader applied for adjournment which being, refused he 
withdrew from the case and the court appointed another pleader to 

■ • , ■ ■ . ‘ader 

. ' ■ not 

. . ■ -lal.l 

115 1. C, 5G1. 

5, 278 Grounds of objectlort. 

beings clerk in the office of the llagiitrate is not sufficient 

to disqualify a person to alt as a ]ury. 7 C. 42 

an objection to the effect that there was litigation be- 
tween the accused’s master and the juror's principal, should be 
allowed. 104 I. C. 459 : 28 Cr. L. J. 843 ; 1928 Pat. 31 : 7 Pat. 
50 : 9 Pat L. T. 57 

where the Judge after recourse ’to lottery proceeded to 

choose the jury from amongst the persons able to read English 
the procedure did not exceed bis inherent powers and the pro* 
Tisions of this section. 51 G L. J. 352 : 1930 C. 437. 

S. 279. Decision of objection. 

the manner of choosing by lot provided by sec. 276 applies 

to juror attendiag in obedience to a summons and not to persons 
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S. 279. Decision of ebJection^cOA/t^. 

chosen from those present in court and the defects are cured 
hy s. 537. 18Cr, L. J. 15:1917 M. W. N. 1, but ses the cases under 
sec. 176. 

s. 279 (2) permits a person not chosen by lot to be empanelled 

in exceptional cases of emergencies. But where the number of jurors 
present was equal to the number chosen and in others tbe number 
was deficient and the court exercised the special power under s. 279 
(2), held that the principle of choosing by lot had been Tiolated aod 
retrial was ordered 3l C W. N. 1102 : 46 C. L. J. 160 : l04 I. C. 
905 : 192? Cal. 787 : 28 Cr L J. 889. 

S. 2B2. Procedure when juror ceases to attend. 

"juror unable to understand the language etc *' has been 

interpreted to include the case of juror who is deaf and partly blind. 
19 M 375 : 6 if. I. J. 195. 2 Weir 680. 6 C. W N. 717/o/. 

where alter two witnessoa were examined it was found that 

one of tbe juror was deaf and be was discharged and another j'uror 
added, but instead of beginning the trial anew tbe judge called up 
those two witnesses and had their statements read orer. tbe trial 
was Invalid 36 A. 481 : 15 Cr L. J. 538 ; 12 A. h. J. 803 / 24 
lod a 916. 

■— ~-wbere the question of misconduct on the part of tbe jury or 
other similar sufficieut cause arises, tbe S. J. has inherent power to 
discharge the jury and empaonel another. 50 0. 872: 37 C. h. 
J. 595 

—♦hough the Cr. P. C. does not provide any procedure to 
discharge a jury on the ground of misconduct every Judge has an 
inherent power to discharge a jury when be is satisfied on inquiry 
that reasonable grounds exist for exercising tbe discretiou to dis- 
charge a jury on suspicion. But suspicion in tbe mind of tbe 
Public Prosecutor is not valid ground for discharging a jury ; 
something much more tangible than that is necessary. 56 C. 1032 : 
33 C. W. W. 425 ; 31 Cr. L. J. 366. 122 I. C 194 : 1929 Cal. 343. 

where after tbe jury had been empanelled and sworn 

and foreman appointed another case was heard and in tbe 
meantime the foreman appearing to have talked with tbe Court- 
inspector tbe Judge discharged him and put in another present 
in court-room, the procedure was not illegal and tbe Judge need 
not have discharged tbe entire jur'^. 32 O. W. N. 945 s 56 0. 
150 ; 3929 Cal. 57 : JI5 I. 0. 258 ; 30 Or. L. J. 435. 

when one of 'the jurors is prevented from attending the 

trial the court can either postpone the case or discharge tbe 
jury. But when such a juror is going to be able to attend in a very 
short time it Is a wrong exercise of discretion on tbe part of the 
judge to discharge the jury, though such exorcise of discretion 
should not be interfered with by theH. C. in revision. 31 0. 'V. N* 
144 : 99 1. C. 349 : 1927 Cal. 199 : 28 Cr. I,.J.14I. 

a jury should bo re-summoned after considerable lapse of 

time only under very exceptional circumstances, above case. 
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S. 2a3 OitchBro* of l^nr <n eaa* of ilekncta at 
priaonar. 

—a 8 J, cannot diiehxrce a jury on account of lha abaenci* of 
a wUnc«a 4 Dom. L. It. 939 

S 2QA. Aaaaaaora how ehaaan. 

>whcrc a criminal trial takaa pUco after the Itt Sept. 1923 
arltb only two aiietixra where ine law reijuirea at leait three, 
the prcK'ee<Jini;i are null and void In caiea triable with the aid of 
atae«aoni the ]udi;e together with aaretiora conitltiite the court. 
77 1 C 811 50 N. L It 1S9 iStl Sais. SS7. St I. C. 711. 

a 284 at araended reauirea that there ahall be at leait three 

ataeiaora 81 I C 711 : 27 O. C. 213 1925 Oudh 110. 

>wbere four aiietiore arc not choaen, it li riftht that the 
Court ihould {tl?e rcaaont in the order*aheet to explain the Itnpraetl* 
cablllty uf ehoosinR four hat abecnce of that thouRb li IrrcRular. 
doei Dol vitiate trial. 85 1. C. 153: 2C Ct. L. J. 7lt: 1925 I*. 381 : 
7 Pat. L. T. 14 

the real object of appointing aaieiiora is to aiiiit the court. 
?B L. It 63, It must hepresumed. until the contrary I* shown, that 
the aiscsiora will do their duty. 1887 A. W. K. 139. 

— such peraona can beebosen by the Judge to act as assessors 
as bare bean suenmonad as such for the purposes of the trial 35 A. 
570 s 11 A 1.. J.930S 14 Cf. L. J. 654 : 21 Ind. C. 894. A. W.N.. 894, 
207 Be/ 

—In selecting assessors, the judge must have regard to the 
nature of the case, to the person who Is tried, to the nature of the 
evidence to be brought against him end to the publio feeling. The 
assessors ought not to be pleaders, or young men fresh from college 
and devoid of exparlence. They must bo persons of iodepeodent 
condition in life, men of judgment and of experience. 23 W, R, Cr 
35 P. 39 

a trial does not begio with the reading of the charge but 

with the cooimencemeut of proceeding at which the assessors can 
give their aid 15 B 514. 25 B. 694. 

the attendance of assessor having been dispensed with 

before the commeneeaient of the trial, it could not be legally pro* 
ceeded with unless another assessor was appointed, see above. 

—commencing the trial with one assessor vitiates the whole 
proceeding and It cannot bo cured by a. 537, 25 B 694 21 A. 106. 

—the trial is bad If additional evidence is taken after the 

discharge of the ■” ’* — ■* ‘ 

last remaining e 

337, or If there ■ 

blindness could 

or if neither ass • „ 

S. 284 A. Assessors far trial of European and Indian 
British subjects and others 

The sec. has been newly added. Under it Indians and Europeans 
•can cfoim to be tned before their own countrymen as assessors. 
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S. 2B4 A> Assessors for trial of European and Indian British 
subjects and others-^^ontd. 

if the accused intends to avail faimseif of the provision of 

this sec. he must make a claim to the privilege conferred by it. 
f^aiiure to make a claim will amount to waiver, ldl2 P. R. 6, 

S. 2BS. Proeedure when assessor is unable to attend. 

the law contemplates the coatiauous attendance of at least 

one assessor throughont the trial. 13 A. 337. 

when the trial begins aad ends with one assessor only, it is 

void. 25 B. 694. Rat, Un. Cr. 695. 

the assessors unlike the jury, give their opinions separately 

and not as members of the body, so that where one of them was 
wrongly allowed to take part in the trial and give his opinions, it did 
not vitiate the opinion of another asiessot validly given. 24 AI, 523, 
the trial IS vitiated if neither of the assessors remains pre- 
sent throughout. bC W 15.115 

where out of three assessors chosen, one was found to 

he deaf before the commencement of the trial and of the remaining 
two one was discovered to be deaf after the punJic prosecutor 
closed bis case, the trial was bad aa it was really held by one 
capable assessor. 21 A 106,25 B. 694. 19 M. 375. 

—additional evidence after discharge of assessor vitiates trial. 
15 A. 136. 

S, 286. Opening ease of peoseeutien. 

-~-It is prxma facie the duty of the prosecutor to call the 
witness who must be able to give important luformation. If such 
witness IS not called without su&cient reason the Court may draw 
an inference adverse to the prosecution. The only thing that can 
relieve the prosecutor from such witnesses is the reasonable belief 
that if called, they would not epeak the truth. The only legitimate 
object of a prosecution is to secure not a conviction, but that jostioa 
be done, 8C, 121p.l24; iOO L B.lSl. 14 A. 621,16 A. 84, 8 B- 
W. R. 1909 : JO Cr. L. J. 3JJ. 

——'the public prosecutor is not bound to call any witness «b® 
will not, in bis opinion, speak the truth. 7 A. 904. II Bom. L. B. 
1162, 8 C. 121,15 A. 6. 

all the witnesses returned lo the calender as witnesses 

the Crown are bound to be in attendance until the conclusion of the 
trial unless they are released by the Court. 16A. 84F. B. 

the prosecution should call all the witnesses able to give 

important ieformatien, 10 0. 1070 and U bound to examine witnesses 
present fit search. 9 0. W. N,4S8. 

merely tendering an witness for otosa-eiamlnation is not 

3 practice which should be encouraged specially in murder case. 19*' 
Mad. 906 : 1929 M. W. N. 739 I 1929 Cr. 0. 68S. 
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S. 266. Opening cae* ot preaaewtien 

■no rrrdiet «hoiiM Im» pronounced l»<*for(* llic rxamlnation of 
all the prokocution <ritn<-i«o« 30 XI. 4tS. 

—the demeanour of the wllnraa may be Important for the 
8i«ck>or« or judge towardi forming an opinion of iili truth. 9 X(. 83. 

where an acruted li on hie trial OD a c.ipltal charge, It U Qot 

expedient that the C'urt khould convict him even upon a plea of 
guilty entered before the trial court itielf. 20 A. L. J. CG9. 

- — -rccordinR the depoililon taken before the comuilttlns M. and 
cross-ei.-imination thereon to expedite the trial ii bad. 9 XI. 83 
5 C P Or 33. 3 Weir 3C0 

to contradict a vrllnesv by prcvioui deposition beforo the C* 

M. the whole dc|>Okition muit be put l<efore him. 7 A. 863, 

— >-a witnesi may be allowed to explain prerloua dopoaition. 
1801 A W S 57. hut not to prejudice the accujed. 13W.K. Cr. 18. 

the S. J cannot itop the examination of and turn out a 

witneat for perjury. 1900 A. W. N. 119. 

witncks though not examined in chief, may bo cross, 
examined by the pniuaer. 5 0.614,15 \V. ll. Cf.34. 

—in capital cases every opportunity should b» given to tbo 
accused to cross'Otaniiue the prosccutloo witness. 15 Cr. L. J. 596. 

the prosecution cannot demand as of right to examino any 
witness not examined before C. Xf. 14 A 213. 

—»tho post fflorlcm report is not ado!i»ib1e In evidence except 
to contradict tb« officer preparing U. He may use It for the purpose 
of refreshing his memory. 27 0 295 

S. 287. Examination of accused before M. to be 
evidence 

— ~tbe examination of the accused should be put in before the 
accused is called upon to enter upon bis defence. 2 Weir 361. 

exainmatlOD illegally recorded should not bo put in 4 L. B. 

It. 244 . 8 Cr L. J. 62. 

it IS obligatory to put in the examination of the accused. 
13 W. K. Cr. 63 ; if it is not tendered the Judge is bound to call for 
It. 15 M. 352, 

statement of accused made before the jail superintendent 

and confirmed before the committing XI.. is admissible under this 
sec. 32 il. 3 p, 15. 

the whole statement most be read out. 5 XI. H. C. R. Ap. 4. 

the word “committing II.” in as 2S7 and 288 is merely a 

compendious way of referring to the XI. or Xfs., who held the 
preliminary inquiry. 31 M. 40 

S. 288. Evidence given at preliminary Inquiry ad- 
missible. 

Amendments. 

n^{i) The tiord "recorded" has been suhsHtuled for "taKen." 

f»0 "Under Chap. XVJIJ" have been substituted for "before i' 
commif<inr/ Magistrate'' 
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S.288. Amendments-~ro»M. 

Oh) "For all purposes subject to the provisions of the Indian 
Evidence Act I87S" have been added. 

Object of the section and of the amendment. 

the substitution of the words “duir recorded in the presence 

of the accused under Chap. XVJH'' for the words •'duly taken in the 
presence of the accused before the committing Afagistrate,” by the 
amendment, is intended to cover cases where evidence may be 
recorded by the — -- l .t *i-- — —..nq 

of commitment a • • ■ 

procedure laid doi ' * ■ . 

evidence recordec ‘ 

the intention of . • i ■ ' 

evidence recorded in the presence of the accused. 42 C. L. J. 205 s 
90 I C 37 . 26 Cr. L. J. 1577 1 53 C. 181 : 1926 Oal. 235. 

—the words "for all purposes’* added by the amendment was 
intended to remove any limitation to the value of any evidence 
recorded by tbe committing M. and admitted by the Sessions J. ns 
evidence in the case The evidence recorded by the committing 
and admitted under tbe section must be treated as evidence /o'* oil 
purposes even as tbe basts of finding or verdict and on a partita 
any other evidence before tbe Session Court or as substantive 
evidence on which the verdict of the jury or judgment of the judge 
can be based. 42 C, L. J. 205 : 90 I. C. 37 : 26 Cr. L. J. 1577. 

-~-uoder the amendment the evidence given in before tbe 
committing M. is admissible at tbe trial as substantive evidence 
and not for tbe purposes of corroboration. Tbe words "subject to 
the provisions of the Indian Evidence Act" are merely to prevent the 

if— vpnnprforf hv the com* 


of the Indian Evidence Act as that would render the permission oi 
section 28S unnecessary and superfluoua. 42 C. L. J. Ill : 90 1.0. 
433 : 26 C. L. J. 1553 ; so also tbe Patna R C. has held that tbe 


1925 Sind 289. 42 C. L. 
• L. T. 53 J 84 I. 0. 334 t 
26 Punj. L. R. 361 : 1925 
927 All. 479;27Cr. L. J. 
deposition could not bo 
sle under some sections 
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S. 290. Objtct el the eectlen and e( amendment>->fr><)// 

——the ohjert of the emenJinent of •. (■ that cirdpoce 

duir taken t>pf>>rr a Maeiairate can |.<< utet) fnr all purpoief In 
a trial coitrt ao long aa tba teatiflsonjr |i of cvldentltrx value at 
reeardi the wcifthl to he attached to euch evIJence , the rrlociple 
U well eetiled that. unle»« there ia clearlf prcaent. hetiJea the 
evidence Riven before the tf , evidence which will ihow that the 
evidence Riven before theM.ahould be preferred to and aubiiituted 
for that Riven before the S the evldeneo given before the Af. 
cannot be utilized to luoport a conviction, 3 {>at TSl : 192S r. SI: 
8i I C 33i • C I*at L T. S3 • 2» Or L J. 2;0, 91 I. C 258 - 
192G Pal. 410 : IT Cf. L J. ^9I 1926 P H. C, C. 167. 

the object nf thU aec. U to provide for the contlnRoncy that 

mar ante when a witneat holda back ioformallon and evidence and 
telli a different atory. 2 A. 616 

effect of the new amendment oa evidence at the Seatlons 

trial ineonelitent with the earlier atatementa under as, 2SS and 161. 
1925 M 'V N 319 

—under thii eec. as amended. It ia within the discretion of the 
Scaiiona Judge to treat the evidence taken before a eommlttlQK M, aa 
lubatantfvo evidence on the ease J7 Dorn. L. R. t(3 : £6 I. C. 145; 
26 Cp. L J.7US. 

a. 2SH clearl)' Intends that the evidence taken before the 
committing if. sphere the witnesses produced are examined at the 
subsequent trial, maf bo treated as suhatantlve evidence io the ease. 
It lea matter of discretion of the Judge whether he thinks that 
evidence should be used in the interests of justice. 3 Pat 517 t 
4 Pat. L T. 462 : 73 I. C, 561. 


Application of the aeetlon. 

—this sec baa no operation unless the witness at the trial 
makes statements inconsistent with those made before the C. if, 
21 W. H. Cr. 11, 4 C. W. N. 49. 

—.nor where the witness is not produced and examined at the 
trial. 16 N. L R- 30. 1915 if. W. N. 54f. 9 M. 83. 1 \Y. R. 14, 6 C. P. 

L. R, 33, 

statements made before the committing if. but retracted 

before the Sessions maf be relied upoo by the 6. J. under this sec. 31 

M. L. T, 159 ; 45 M L. J. 602, 93 I. a 230 : 27 Cr. L. J. 438 : 1926 
Lah. 399, but before ensuing such evidence the witness should be 
asked to explain the discrepancy. 1929 Lah. Ill : 29 Cr. L. J. 
1047 : 10 Lab. L. J. 460, 112 I. C. 471. 

before using the statement made by a witness before 
tbe committing If. the Sessions Jndge must inform the accused 
that he is going to do that. 1929 Hag. 233 : 30 Cr. L. J. 333 : J929 
Cf.C. 257 : 114 1. C. 609. 

Court can rely on witnesses* statements before committing 

M. thoueh varied before tbe Sessions Judge when satisfied of their 
truth 85 I. C 130 : 47 A. 276 1 1925 A. 185. 

—this section empowers the Sessions Judge to treat as subs- 
tantive evidence at the trial deposition made before the committing 
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S. 288 Applicatton of the section — contd. 

M. but subsequeatif repudiated under police pressure, 192S Lab. 399. 
6 Lab 17X : 26 Punj L. H. 304 » such evidence may be treated 
as substantive evidence and not merely for the purpose of corrobora- 
tion 42 0. L. J. Ill ; 90 I. C 433 : 26 Cr. h J. 1553; 1926 Cal. 105. 
88 I. C. 7 : 26 Cr. L. J. 1063 ; 1925 Smd 289, S8 J. C. 861 ; 26 Cr. L. J. 
1243 ' 1925 Lab. 452, it must be treated as'evidence for ail purposes 
even as tbo basis of finding or verdict and on a par with any other 
evidence before the Sessions Court or as a substantive evidence on 
which the verdict of the jury or tbe judgment of the Judge can be 
based. 42C. L. J. 205 53 C. 181: 1936 Cai. 233 . 90 I. C. 37: 26 
Cr. L J 1557. 50 C. L J. 5S4 • 1930 CaJ. 228 ; 1930 Cr. C. 196. 
but s. 145 Evi. Act, governs tbe position in so for as these statements 
are used for contradicting tbe witness either mainly or mcidentalty. 
le-IO Cr C. 710 : 1930 Pat. 338 : 1922 Pat. 40. 7 AJi. 862 Approved 
28 A. 683 expt 4 C. W. N. 49 Ref. 

—where a witness was not examined in the 8. C. with regard 
to tbe particular statements made by bun before tbe committing M. 
tbe S J could uot properly adroit latter statements m evidence 
under this sec. 4 0 W, N. 49. 

•~-wben an approver repudiates his statements before tbe 0. M. 
it IS not admissible. 21 A, 175 

apply this sec. tbe whole of tbe previous statement 
IS to be treated as evidence and not only a part of It, 1929 Nag. 
233 • 1929 Cr. 0 257 ; 114 I C. 106 30 Cr. L. J. 333. 

Duly recorded in the presence of the accused. 

•>~thc evidence referred to in the sec. must have been recorded 
m the presence of tbe accused allowing bim to cross examine ihe 
witness 21 C 641 p 665. 3 Al 48l. 7 A. 862, 2l A. 111. 32 A 415. 
3. P. H. 1904. 23 C. 361. 11 B H. C. R 28l. 3 M. 127. 

unless tbe previous statement was made m the presence of 

the accused it cannot be used as evidence 23 C. 361. 

—this sec. does not dispense with the examination of tbe 
witness directed by s. 286 9 AI. 83, 1 W. R, Cr. 14. 

In the discretion of the Presiding Judge. 

when a witness alleges that the previous atateaiont was 

made under police pressure, the 8. J. should, before bringing tbe 
previous statement upon tbe record under this sec. make some 
enquiry by examining tbe police officers. 4 C. W. N. 49. 7 C. W. N. 
34a. 22 A. 445. 27 C. 295. 

when tbo S J. cannot properly rely on the statemeiita made 

before him or hefora the C. M., be does not exercise proper discreti^ 
in cllowing the latter statements to be treated as evidence- 7 C. 
W.N. 3t5. 

If such witness Is produced and examined. 

to utilise tho evidence before committing AL the wUne**^ 

must bo produced and examined at the trial. 16 N, L. R. 39 . mere 
.production of witnesses for crosa-exaralastion only is not suffimen'- 
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S, 2Q8. If such wltnvam !• ppotfwead and tiamlnad— ronfi. 

9 .9t 83 <913 M W N 344 thn wUoMt tnuil t>r rsamin«<J afresh 
IfS3f*. u 34 :i. W. II n.iw K 14. 

' the eeidmce eannoi lx* read over to the witness In order 
to ask him if it u true while the wit'iess la not ezamlnoJ afresh. 6 
C. 1’ 1.. K. 33 nor it should lic read orer bcforo the defence has bad 
an opportuiiiij' of croas>exam>nlac the irit nesses. 3 Lah. III. 

a witnesB should Rot bo allowed to be erosa examined only on 

his previoua depiattlon beloK read out. 0 .M. B3. 

May be treated at e«(danca In tha eaia for all purpoiet. 

statement before the C M.olthouKti retracted In the Sesaions 

Court may be U'ed as auhatanttvc esUence by tbe 8 J.. iS A. C93. (7 
A.t62,21A m.ifcSSA.W N.356.22A IISaodSH'- «l. 18371 /?e/. 
21 31. 414, confea., tbe Jodf;o cannot solely rely upon such erldcnce 
even if be considers that the statement made before him is false. 27 
C 295. 21 W K Cr 49 : 12 » L. K p. IS. Hat. Uo. Cr. 894 9150. 12 if. 
123. 7 C. W. N 345. 2 Wcir 374. 375. 22 A. 445, 10 C. W. N. 243 
(note). 

la that erldeoeo duly 

• I *' > poses io a trial court ao 

s •• . « • Unless there is clearly 

■ • . • le Mdglitrats evJdeneo 

• . t • * • before tbe Mo{;lstrala 

should be preferred to and substituted for that gleea before the S. J>, 
tbe evidence given before the M. cannot be effectively utilised in 
iupport of a conviction, tttfnd. C. 331: 3 Pet. 781 : 6 P. L. T. 53, 
1923 Pat. 5 : 26 Cr. L. J. 270. 

tt ... ... 

put Id und 
as such, 
any reaao 
9U I. C. 43 
129, 27 B 

1930 Pat. 339 ; 1933 Cr. O. 710. 

a prisoner Is not entitled to refer to the deposition given 

before tbe C. M. for contradiotlog the witness In tbe S. C. without 
drawiog attention of the witoess to tbe alleged contradiction and 
without giving opportunity to explain them 31 0 142 F. B. 

tbe mere fact that the witness tells a different story before 

the 8. J. does not make him a hostile wUnesa. 13 C. 53. 

'‘Subject to the previsions of ths Indian Evidence AoC 
the expression ‘‘subject to the provisions of tbe Evidence 

■■ ■ ■ ... jjg pm jjj ynjgf g 

aeotlon of the Evidence 
. f 8. 298 unnecessary and 
13 : 26 Cr L. J. 1553 ; I92S 
. E. J. 594 : 1926 P. H. C. 

u. lUI. 

31 



483 


CRIMINAL PROCEDURE CODE. 


S. 260 "Subject to the provisions of the Indian S«ldenee 

Act" — contd 

the expression merely means that the law of evidence must 

be complied with, for instance evidence which bad been wrongly 
admitted by the coznmittiDg M. in vioiatfon of the provisions of 
the Evidence Act. could not be transferred to the Sessions file ; 8S 
I C 861 26 Or. L. J 1245 : 1D25 Lab- 452, it is simply to prevent the 
admission of irrelevent evidence inadvertently recorded by the 
committing M 88 I C. 7 : 1925 Sind 289 : 2S Cr. L. J. 1083, the 
intention of the legislature is to exclude or limit the use of and to 
accept them with more caatioa, 86 I. 0.145; 1925 Bars. 2SS ; 
Bom L R. 113. 26Cr L. J- 7i.5. 

—— the adn'issihiUty of such evidence should not he limited at 
the trjdl only to cases where the evidence Is admissible under the 
Evidence Act vig , under ss. 145 or 155 of the Evidence Act. 04 I. C 
258 • 27 Cr L. J. S94 : 192S Pat. 410. 

—as regards the weight to be attached to such evidence the 
principle i!> woU settled that unless there is clearly present, besides 
the evidence given before the magistrate, evidence which will show 
that the evidence given before the M. should be preferred to and 
substituted for that given before the Sessions Judge, the evidence 
given before the Magistrate cannot be effectively utilised, in support 
of a conviction, 3 Pat. 781 . 1925 P. 51 : 84 I. C. 334 : 6 Pat. L. T. 
53: 26 Cr L. J. 270. 94 I.C.258: 1926 Pat. 440 ? 27 Or. L. J. 59<. 
1926 P. H 0. C. 167. 

-—inconvenience to the witness is not one of the grounds undet 
8, 33 of the Ev Act 6 A. 234, 21 W. B. Cr. 56, 2 A. 616. 

—a counsel for the prosecution is not eotllled to reply when . 
defence puts in depositions of prosecution witness. 8 0. W. 526, 
see below. 

Procedure, 

when a judge wishes to roly on 8. 238 the whole ‘of the p«* 

Tious statement should be filed and it would then be open to the 
.. *- . . ^ejg{,jng jjjg evidence. l!#25 3L 

■■ ■■ ■ 50 : 27 Cr. L. J. 18. 7 A. 662. 114 

. a257;30Cr. L. J. 333. 

. ■ ■ J the witness’s deposition bodily 

Itom the commuting al tt rccora. 7 A, 862. 21 A. 111. 

S. 269. Procedure alter examination of witness to 
prosecution. 

examination of the witness for (he prosecution. 

ail the witnesses who are af/eged or known to have fcnoW' 

ledge of the facts of the case ought to be brought before the court 
by tbc prosecution and examined. IOC. 107, 8 C. 121 : 10 Q. L. H. 
^151, 2 Weir 379. 11 C. W. N. 10S5. 

ozammatlon of the witness who has a pre-dctorniiii®“ 

intention to give false evidence may bo dlarcused with. 15 A. 6. - 
Weir 378. 383. 14 C. 245. 14 A. 52l. 
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S. 200. CcRmlnation (1( any) of tti« aecutad. 

— *-cxan)lnatinn o( the accuied !• oot imrcratire. 9 C. L.J 
55: 10 Cr L. J 3!i 

-^-otnitiion t<i rzanine thr occuaej dor> not Tiliatr the trial 
t: M la's 

rr«*ru»'>» conrietlnn rinnot be prored hy the edmliilon of 

the arru^rd C O'*'*, nor the gapi In the celdence can he eupplicd 
by px.Tn;in.HK the a- ru'r-d t? M 5.’»8.J6Ct9. 

There la no evidence that the aectiied committed the 
offence 

there 11 no evidence" lannot he extended to mean no 

■ atiifnctort , truatwurthy or concluelve evidence. 10 A, 414, 9 U. 
875. 1C \Y H. Cr 3(1. 1C U 414. 12 A. 551. a I’at L. T. C31 : 103 I. C. 
548 192? l‘Bt. 370 s 2h Cr. L J C9i 7 Tat IS. 

a ■cintilla of evidence clear!} will not justify the court to 

leavios the caie to the ]ur>. hat it I* not necewary that the evideoce 
must be aatisfaetor} , trustworthy and concluilvo before tbs jury 
can be asked to arrive at their verdict on It. 1C3 !• C. 543 : 1927 
I'at 370 28 Cr h J C92 : 8 Pat. L. T. C91. 

insulTieieacy of evideoce mean* that taking the evidence at 

Its face value It does not disclose a case ugamst tbs accused. 1929 
Pat 121 10 Pat. L. T. 101 115 I. C. 092 : 30 Cr. I.. J. 519. 

in the absence of any evidence the accused must be 

acfiultted 3M L T 75: lOCr.L. J.68, IG W. R. Cr. 19. 7 W. R. 
Cr. 39. 10 A. 414. 2 Weir 382. 

—'00 final opinion should be formed until the whole evidence 
has been considered. 20 M. 445. 

—the Judge should not direct a jury to return a verdict of 
"not guilty" on the ground that there is no evidence worth the name 
agdlDst the accused. When there is evidence on the record the jury 
is so say that it is unreliable 88 I. C. 463 : 1925 Cal 1055 : 26 Cr. 
L.J 1151 

Court Shalt call on the accused to enter on his defence. 

calllog on the accused to eoter.oQ bis defence Is an essential 

part of the criatinal trial. 23 C. 252. 

— tbe record must show the nature of the defence. 15 W. R. 
Cr. IG. 

the court should grant time to the defence to adduce 

evideoce 23 W. R Cr. 58. 15 W. R. Cr. 34. 

no adverse presumption to be drawn against the accused 

for not adducing any witness after informing that he will. 10 G. 
140, 13 C. L. J. 358. 

—when tbe prosecution witness is examined by the defence he 
cannot ask tbe witness wbst be stated before the C. M. without tbe 
permission of the court or without declaring him hostile. 20 A. 155. 
S. 290. Defence. 

one accused may cross-examine the witness of the co-accused 

when the case of tbe latter is adverse to that of the former. 
21 C. 401. 
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S. 260 "Subject to the provisions of the Indian Evidence 
Act" — contd. 


the expression merely means that the Ja\Y of evidence must 

be complied with, for iostance evidence Tvbicb had been wrongly 
admitted by the committing M. in violation of the provisions of 
the Evidence Act. could not be transferred to the Sessions file ; 88 
I C 861 26 Cr. L. J. 1245 : 1925 Lab. 452, it is simply to prevent the 
admission of irrelevant evidence inadvertently recorded by tbe 
committing M 88 I C. 7 : 1925 Sind 289: 26 Cr. L. J. 1063, the 
intentiuo of the legislature is to exclude or limit the use of and to 
accept them with more caution, 86 I. C. 145 ; 1925 Bom. 26C : 27 
Bom L. R. 113. 26Cr L. J. 7i5. 


the adirissibility of such evidence should not be limited at 

the trial only to cases where the evidence Is admissible under the 
Evidence Act vtz , under ss 145 or 155 of the Evidence Act 94 I. C 
253 : 27 Cr L. J. 594 : 1926 Pat. 410 

as regards the weight to be attached to such evidence the 

principle IS well settled that unless there is clearly present, besides 
the evidence e'veo before the Wagistrale. evidence which will show 
that the evidence given before the M. should be preferred to and 
substituted for that given before the Sessions Judge, the evidence 

■ ' ' •» .1 .• effectively utilised, In support 

>1 : 84 L C. 334 : 6 Pat. L- 
1926 Pat. 440 : 27 Cr. L. J. 59^- 


— iaconvepience to the witness is not one of the grounds under 
8. 33 of the Ev. Act 6 A. 224, 21 W. R. Cr. 56. 2 A. 6|6. 

.-~-a counsel for the prosecution IS not entitled to reply • 
defence puts in depositions of prosecution witness. 8 C. VT. N. 5-o* 
see below. 

Procedure, 


when a judge wishes to rely on a. 288 the whole of the pr®' 

vious statement should bo filed and it would then be open to tb® 
weighing the evidence. 


Irom me couimutiug ai h recoru. 

S. 2B9. Procedure alter examinati 
prosecution. 


50 •'27 Cr. L. J. 18. 7 A. 862. 114 
0.257 : 30 Or. L. J. 333. 

> the witness's deposition bodily 
7 A. 862, 21 A. 111. 

of witness to 


Examination of the witness for the prosecution. 

all the witnesses who are alleged or known to have knt>** 

ledge of the facts of the case ought to be brought before the oout 
by the prosecution and examined. IOC. 107,8 0. 121; 10 O. L. I‘* 
.151, 2 Weir 379, II C. W. N. 1085, , 

examination of the witness who has a i)re-dclcrmtn®“ 

Intention to give false evidence may be dispensed with. 15 A. 5. 
Weir 378. 382, 14 C. 245, 14 A. 521. 
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S. 200. Caamlnailen (M any) et th« ■eeu«a<l. 

— cxatninallon of the accused Is oot Imreratire. 9 C. L. J 
55 1 10 Cf. L. J. 3J5. 

— onil»«lop to eianinc the accused does not vitiatr the trial 
:T M. 538 

— rrerloui coarletlon cannot be pfored hj the Bdmlislon of 
the accused, S8 C O':?, nor tbs cai>s lit the cridence can he supplied 
bj czaniining the accused i7M. £38, ICC 49, 

There Is no evidence that the accused committed the 
offence 

"there is no evidence** cannot be extended (o mean no 

aatltfactorj-, trustworthy or conclusive evidence. 10 A. 414, 9 U. 
875. 1C W. 11. Cf. 20, 1C U. 414, 12 a. 551. 8 I’at. L. T. 691 : 103 I. C. 
545 : 1927 Pat. 370 : 28 Cr. L J. C92 : 7 Pat. 15. 

a scintilla of evidence clearly will not Justify Ibo cotirt to 

leaviog the case to the ]ury, bat It Is not necessary that ihsevideoco 
must be aatlsfaetory, trustworthy and concluilve before the Jury 
can he asked to arrive at their verdict on It. 1C3 I, C. 548 : 1937 
Pat 370 s 28 Cr, L. J. C92 i 8 Pat. L. T. C9I. 

—iDsufriciency of evidence meant tbot taking tbo evidence at 
Its face value it dues not disclose a case against tbs accused, 1929 
Pat.l2lJ lOPatL.T. lOl: Il5 1.a69«: 30 Cr. f.. J. 519. 

In the abtenco of any evidence the accused must be 
acquitted 5 M. L T. 75 : 10 Cr. L. J. 68. 10 W. R. Cr. 19, 7 VV. R. 
Cr. 39,10 A. 414,2 Wcir 382, 

—no final opinion should be formed until tbo whole evidence 
has been considered. 20 M. 445 

>—tbe Judge should not direct a jury to return a verdict of 
‘‘not guilty*' on the ground that there is no evidence worth the name 
against tbo accused. W beo there Is evidence on tho record the jury 
is to say that it is unreliable 88 I. C. 463 : 1935 Cal. 1055 : 26 Cr. 
i. J. 1151. 

Court shall call on the accused to enter on his defence. 

calling on the accused toeater.on bis defence is an essential 

part of the criminal trial, 23 C. 252. . . 

—tbo record must show the nature of the defence. 15W, R. 
Cr 16. 

the court should grant time to the defence to adduce 

evidence. 23 W. B. Cr. 58, 15 W. R. Cr. 34. 

no adverse presumption to bo drawn against the accused 

for not adducing any witness after informing that be will. 10 G. 
140, 13 C. L. J. 358. 

when the prosecution witness Is examined by the defence be 

cannot ask tho witness what be stated before the C. M. without the 
permission of the court or without declaring him hostile. 20 A. 155. 
S. 290. Defence. 

one accused may cross-examine the witness of the co-accused 

when the case of the latter la adverse to that of the f- 
21 C. 401. 
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S. 290. Dclence-^contd. 

—but the accused oaooot erosa.ezatnice his otto witness unless 
It appears that the witness is suppressing the truth or is lying or 
refusing to give information. 20 A. 1S5. 

if the accused are tried separately e.ioh is a competent 

witness in the trial of the other. 23 B. 213, 16 6. 631. 

an accused is not bound to account for bis movemeots 

10 C. 970. 

the accused being merely on the defensiTe owes no duty 

to any one. Rat. Un. Cr 686. 

court cannot adjudge a criminal case on mere probabilities. 

Rat. Un. Cr. 772, 779. 

——the accused is at liberty to meet the ease in any way be 
likes. He can rely on the witnesses for the prosecution, as to the 
whole or any part of the case or may call fresh evidence biinselt 
No adverse inference will be drawn if he does not produce or eiamine 
any witness. 8 0 121. IOC 14«. 21 0. VV. N. 1152, (per fiuda J.l 
but where a prtmn facie case of circumstances making out or 
tending to support the charge is established and the accused 
holds evidence In disproof or explanation available to him sad 
accessible to the prosecution, an unfavourable inforenco may legit'* 

mately be drawn. 21 0. \V. N. 1152 (per Teunon J..) 

S. 291. Right of accused as to examlnaticn and sum* 
mening of witnesses. 

— adjournmeot should be given to the accused to secure 
attendance of witness. 2 Weir 283, 18 W. R Cr. 20, 15 W. B. Cr. 
34: 6 B. L. R. Ap. 88. 12 W. R. Ct 44. 4 Bom L B 939. 

—but refusal to grant adjournment to summon witness 
named in the iist is not Illegal 91 J. O 806 : 1915 Lab. 557, 27 Cr. 
L. J. 134: 1925 Lab. 557. 

-—a 0. AT. IS bound to take steps to procure the attendaw® 
of deTence witnesses named in the list before him. 15 W. B. Ct. 
34, 23 W. R. Cr. 56, 2 W. R. Cr. 6. 3 W. R Cr. 35. 

— BUmmons cannot bo refused on witnesses simply on the 
ground of largeness of number, 11 O. 762, 23 W. B. Cr. 56, or on 
the ground that the application for summons has been made at a 
late stage, viz,, when the case is ready for argument. 2? C. 
758. 

—the S. Judge can summon witnesses not named in the list 

before the C. U. 8 A. CCS, but the accused cannot oiaim that as of 

right. 3 W. R Cr. 29. 

it is for the accused and not for the judge to say what 

amount of evidence was required to place before the jury 
establish the case for the defence. 7 O. W. N, 18$. 

it cannot be the duly of the ptiblio prosecutor to coil or put 

into the witness box for oross.oxam{i]at{on o witness, who in 
former trial was called by tbe court and whom he believes to be 
false. 1922 Cal. 4GI: 69 I. O. 630* 23 Cr. L. J. 742, 
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S. 291 Bight of •ccwatd •> to •xaminatlen and tummentno 

Of witnettca— ri'of'f 

— tbli*''e dcH'i net in termi refer toawitnrfi who 

bai lx>rn dKcbarKcd but the court majr allow the aecuied an oppor* 
tuoltT for ilii* pnxluciion of auch witneii 73 I. O. 5f i 24 Cr. 
L.. J 31S I9:3 0uj|i 142 

S. 292 Proaaeutlon'a rloht of reply. 

Amendments. 

Thr tee ha* been redrafttJ and amplified and the proeeeutor'e 
Tight e/ reply tt Confined ta Ihe etentaaliliei mcnlionrcf in els. 
[a) fr>tc> 

the right of reply does pot dopeod upon the accused's state* 

ment, but up bti actual adducing of erldence, 11 Uom, L. 11. 177, 
9 Cr. U J. J84. 30 B. 441. 

if documentary crldeoco is put in by the accused during the 

cate for the prosecution and before eiamlnation of the accused, the 
prosecution bas the right of reply. 11 II. 319. 80 B. 421 : 8 Bom. 
L. R. 421 : 4 Cr. L. J 1.. 14 A. *12. 16 A. 80, 4 B. B, R. 5 s 6 Cr. 
h J. 115, Confra-IOC. 1024. 14 C 245. 17 C. 930, 31 0. 1050, 30 B. 
421. lOCr L J 24 

——it was oerer meant by toe Legislature that tbe proseeutioo 
■bould have a right of reply when oo witoessea ate called for tbe 
defence the object of Uw being eridently to let each side have ao 
opportunity of commeating t ' ' • 

give tbe additional adrant . • > ' ■ ■ . 

C. L. R 358, 7 L. B. R. 84 ' . . : 

1050, to 0. W. N. 267. note) ' 

—tendering of documents not forming part of the record sent 
up by the C. M. may constitute adducing of avidence by the accused. 
31 C. 1050: 8 C. W. N, 548 Contra. 10 0. W. H. 267 (note). 6 C. W. N. 
303 (note), 8 C. W. N. 209. (note). 

8 292 should be read as connected with sec. 269 and the 

right of reply arises only if tbe accused adduces evidence after the 
case for the prosecution Is concluded. 20 O. W. N. 976 : 17 Or. L. j. 
423, 43 C. 426. 

tbe test is whether tbe exhibits put in by defence have 

taken the prosecution by surprise. 10 C. W. N. 267 (note). 

— when one of several accused persons tried jointly calls 
witnesses, but tbe other accused do not call witnesses, they must 
all follow in their defence and the prosecution hae the right of reply 
on the whole case. 18 B. 364. 

S. 293. View by jury or assessors. 

the judge cannot delegate bla own function of examining the 

witnesses on the spot to tbe assessois. 6 W. K. Cr. 59. 

the place of occurrence should not be visited after tbe close 

of tbe case and after the opinions of the assessors have been 
recorded. 1 C. L. R. 143. 

—there is no provision however for the Sessions Judge himself 
joining the inspection. 14 O. W. N. 422 j 1 Cr. C. L, 171 ; 37 C. 340. 
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S< 295. Jury op assessors io atfend ' at adjourned 
sitting. 

the Judge caoQot discharge the jury in the midst of the 

trial and then adjourn the case to the next sessions, 4 Bom. 
L E. 939. 

the Judge cannot examine witnesses after the jury has been 

discharged. 7 Bom, L. E. 978. 

but the Judge is bound to adjourn a ease in which a witness 

summoned for the defence is absent. 23 W. R. 58,15 \V. E. 31: 
18 W. R. 20 

S. 297. Charge to Jury. 

Summing up of the charge. 

the summing up contemplated by law is a fairly full and 
distinct etatement of the evidence with such adrice as to the legal 
bearing of that evidence and the weight which properly attaches to 
the several parts of it aa a sound judicial discretion would suggest. 
The Judge in a proper summing up must formulate and speslfy 
simple issues for coaslderatioo and ooUaie the evidence pro and con 
bearing upon the issues io order to assist the jury to arrive at a 
correct decision thereon. Summtog up the depositions of all wit- 
nesses without discrimination including what the pleaders on both 
sides said and huddling together important and trivia] points oaiy 
confuse the jury Noo*ful6imeot of the above conditions constitutes 
serious misdirection 87 I. C. 833 :39 C.W. R. 538; 28 Ct.h. ’• 
1009 : 1925 CaL 729. 

~-the object of sumemog up is to enable the Judge to place 
before the jury the facts and circumstances both for and against 
the prosecution in order to help them to arrive at a right decision. 
42 0, L. J. 504 j 53 C. 372 : 92 I. C. 412 : 1926 Cal. 139 ; 27 Cr. L. J- 
266. 

the charge to the jury must be recorded in such a way as 

would enable a court of appeal to judge whether the fact and 
circumstaooea of the case have been properly placed before the jury 
and whether the law has been correctly explained. 42 C. L. J. 504 : 
53 C. 372 : 92 I. 0 442 • 1926 Oal. 139 : 27 Cr. L. J. 266. 

^ the Judge should reduce the charge to writing as soon a* 

possible after ohargmg the jury if ho does not write it before 
delivery. 1930 All 28 : 30Cr. L.J. U46 ; 193U Cr. C. 44;I20 I.C. 
114 : 1930 A L.J. 486. 

the charge to the jury must heaoas io enable the jury 

to grasp the points for their decision and should set out the cass 

- — --S *'*'*'» Pat. 326:103 I. 0.81: 

: ■ ■ ■ • ■ . « ■ ■■■ ■ 5; 1926 031.494. 

' . -e statemeat of faols i° 

■ ■, ■ • . . ■ , ’ details chronologically 

■ ■ • . • i « ■ 0 prosecution without 

■ ■ ■ ■ . ■ . • . . • the Jury in any way 

: *. .ho falls to giro tha 

. • : 0 diOTcreoce of using th' 
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S. 297» Summing wp el th» chsrgA—^T’nfJ. 
«ord“rvii.lblf''en.|-|Arlr“ •ho«rn. lOC.U J. 47*; 31 C. W. N. 
273 ; 12J I. C. 731 . 1»3 ' Cr. C I3S H30 C*l 134 , 31 Cr. L. J. 573, 
— Ihn If tf» plAcn liftorr ih# jttff Ifin nntir# cTjJ^nm far 

or scalnit ibf> scciK^d ami Itava the uttlmale rfceliion ofihe 
qofttlont of fact to tt. lie it nut debarred from expreadne hit t>*rn 
opioioa iii'jn the rtidencp pul In auch a waf at not to create anf 
imtiretfion In tlie mind of the }ur> that it irat a direction from the 
Judpe which tliejr »haiil.l follow 34 1* £94. SCC VV. N. 000 Ifcl vn. 
Anj- adrlcA from the Judite to tanore or neglect any ertdenee It 
Improper The jury tliuuld not be atked to decide qiiettlon* of fact 
witfiout conitJcring the wh<>ie of tlie evidence. £ Dom L R. 31 
//e( on When there are no eyC'Witnettea nor sulTieicnt evidence of 
motive It 1* proper to leave the whole case to tho jury. 43 C. L. J. 
483 . 90 I C 93J 1030 Cal 996 . 27 Cr. L J 1039 

where a 297 wao only technically complied with at regards 

(he head* of cha'ge but it wna nut aiifhcfent to enable the appellate 
court tu be tati«fi<‘d that it was dtlivered fully o< regard* the evi- 
dence and the pointt of law and talicnt (>ointa were not hIvo placed 
befciro the jjrj . It wa« a iniadifcction vitiating the trial 33 C. W, 
N 64 . 118 1. C. 351 . 30 Cr L. J. 912 : 1939 Cal 170. 

although the Uw reqoirea that the head* of a eburga to the 

}ury ehould be recorded yet at tl>e taw allows an appeal on the 
ground of misdiro 'tion the charge must be in such form as to 
enable the Appellate Court to be satisfied that it was delivered tvhh 
sufficient fullness to the jury and that all points of law and fact 
were clearly and correctly explained to the jury baviog regard to the 
evidence adduced in the case, 31 C VV N. 387 i 101 1 C. 606; 
1937 041 910! 24 Or L. J 478, 34 0 698. Jl C. W N. 666 f?e/. 2C 
C W. H 996 ■ 35 C.L J 437 

the Judge should nut only record the beads of charge but 

should point out sufficient materials showing that be baa correctijr 
expiaiued the law to the jury. Absence of that would be sTifficlent 
to render retrial necessary. 100 I. C. 358 : 1927 Cal. 4C0 : 28 
Cr L. J 278 

the Judge Is to record the beads of the charge to the jury. 

■■ ”• U, 326, 147. 148. 149, and 

■ ' ■ record of the charge on 

* . .he judge to record the 

• • . involve the setting aside 

of the conviction .1928 Pat 420: 7 Pat 36»i 111 I. C. 308 . 29 Cr L J. 
804 : 10 Pat. L. T 26 

the jury should be properly directed that it is their duty to 

weigh all the circumstances of the case, consider the accused's 
explanation and then decide whether or not they should make 
such a presumption. 52 C. 223 : 1 G SIS: 1925 Cal 666 : 26 Cr. 
L.J. 1155. 

to avoid misdirection or non-direotion it is the duty of the 

Judge to give the jury substantial help and guidance by properly 
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S. 297. Summing up of the charge— confrf.' 

sifting and weigbiog the cTidence and marsbaliing tho fads under 

distinct and separate heads. 1929 Cal. 742 ; 3929 Cr. C. 399. 

the Judge is to place before the jury the salient points 

arising on the evidence adduced before the jury and it is not bis 
duty to make a second speech on behalf of the defence and it is also 
pot bis duty to incorporate in tbe charge the evidence of witnesses 
wbo had already given thetr dapoaitiona befere the ]ury, 33 0. W. N. 
918 s 1929 Cal. 765 ; 1929 Cr. C. 477 : 57 0. 248. 

^it is the Judge’s duty to bold the balance even between the 

prosecution and the defence and to put before the jury the weak as 
well as the strong points in the oase. 2929 M. W'. N 946. 

the general observaliona which a Judge makes in the 

course of bia charge to the jury be should be accurate and within 
the limits of what has been allowed from titno to time in criminal 
trials. 48 C. L. J 473 ; 33 C. \V. N. 55 s 117 I, C. 684 ; 30 Cr. L. J. 
825 ; 1928 Cal. 769. 

the Judge should sum up the evidence, otherwise new trial 

wilt be ordered on the ground of misdirection. 9 W. K. Cr. 51, SS 
C, 561. 23 C. 252. 30 C. 822, 4 C. W. N. 193. 5 B. H. C. R. Cr. 85 

— but it is not necessary for him to go into tbe minutest 
details In the evidence 40 C. 367. 

—the judge should not use expression assuming the gulU of 
the accused nor should be use slang and colloquial phrases and the 
interrogative method in charging tbe jury 45 C. 557. 

— It is only after the whole prosecution and defence case |9 
concluded that the court should proceed to charge the jury. 4 Lab. 
382 : 1924 Lah 17. 

pleader's argument at length does not exonerate the Judge 

from his duty of surnmmg up, 27 B. 644 and to laydown the Jaw. 
29 C. 379 s 6 C. W. N. 292. 

a charge to the jury which neither sums up evidence for the 

prosecution nor lays down tbe law but merely states that tbe law 
on the subject had aireadv been presented by the Public prosecutor 
and that there was no difficult point of Jaw, is defective. 881. C. 
178: 1926 Nag 53; 26 Cr. L J. J09(?, 

a charge cannot ba said to be bad unless it (a really Icsuffi* 

cient. 56 C. 840: 1929 Cal. 182: 1I6 I O. 167: 49C.L.J 197. 

merely stating In the charge that particular sections have 

been read and explained tothaJury without showing tbe manner 
In which they were explained, is tUegal. 88 I. C. 473: 1925 Cal. 
K55; 26Cr. L. J. 1155. 

the Judge may formulate at the conclusion of the delivery 

of bis charge specific questions for tbe jury's replr. In complicated 
cases such practice is helpful to tbe jury. 91 I C. 22.5: 1925 Pat. 
79 : 27 Cr. L J. 49. 

~ — the Judge ought to point out to the jury tho legal effect and 
bearing of a document ora portion of It relied on by either side. 
3 W. n. Cr. 69. 
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S 297 Summing up et th» charfl*->rp^fif. 

ttlnrlpul m Ih* r^Ti«}»ne<‘ thnuH l>n tlalnd to Iho 

urr t W I< C r T! Il«t. l*n Cr SSo 

wh<r«*thr charp^ to Urn jury roniiitpd only of thrtn wordi 

" It ti f‘>r ^ u »ay from thn nTldmcn you harr hrard wbMhtr 
you - pn^tdrr tin iiccu»n.t pullty or not’* ih* cbnritc wat wholly 
tr»uflir..nl l-f'S AWN Sl'l 

— ill' re rhoiiM lie but ore charpe to the jury both on the facta 
and cn the p mtiiiflaw S Welp49J 

the Judpe tn.iy a«k the jury to reconildcr the part of a caie 

arlicrr It haa not been conaldered by them. IDS 1. C. 6G3: 1927 
All ::i 58 Cr L J D’l' SDA. 36S : 2S A L. J. 1077 

—hut <*here the jury at first brought in an unanimous Terdiet 
oi Ruitty and the Judge being of contrary opinion pr><eeded to 
cbarpe the jury again with the result that the Jury altered their 
verdict into one of not guilty, the procedure waa held to be Illegal 
and retrial wai ordered 33 C. 9V. N. 14<: 1958 Cal. 2*8: 1071. C.SO: 
29 Cr L J 228 

the Judge ahould warn tha jury about the cate of each 

aecuied separately. 18 SI. L. J. 2S0: 3 hi. L. T. 2G3 : 7 Or. L. J. 398. 

—It la inconeenlecit to bare the charge delivered through 
interpretert, abate core 

but when the Judge la not aiiffielently aequalnted with the 

language of the Jurymen he may delegate the dellverlDg of the 
charge to a person like the Oovt. pleader asking him to tranilate 
tbs charge he has put down in writing. 105 1. C. 662: 1927 All. 
721 1 28 Cr. L. J. 950 : 50 A. 365: 25 A. L. J. 1077. 

a. 297 apeclsllr enacts that the Judge aballonly charge the 

jury when the case for the defence and the prosecution’s reply are 
concluded 36 M. 585: IS Cr. L J. 197; 22Ind.C.981. 

In addressing the jury the Judge should endeavour to apeak 

in a manner simple and direct. The charge must not be involved, 
nor the language cbould be extravegant. 11 Cr. L. J. 538 (o). 

in order to help the jury to arrive at a proper verdict the 

Judge should u«e the plalne'it and eimplest language In the charge. 
1930 Cal. 430: 1930 Cr. 0.657. 

it is the duty of the Judge to warn the Jury that the atato* 

ment of an accused, not amounting to a confesainn cannot be 
considered avalnat the co-aecused. 50 C. 318: 1923 Cal 517. 

—when there are t — .u.. — t. 

mentary, it is proper for t* ■ 

mentary trial that they s 
the first batch have been c 

where the Judge omitled to mention to the j'ury that the 

•evidence of the Police- proving the confession of the aroused was 
inadmissible there was misdirection la summing up. 1923 P. 103. 

■ In his aummlng up the Judge %h<>vtid point out to the jury 
that a considerable time had elapsed between the recovery of the 
stolen properly from the person who had been put in possession of 
them by the accused and theft. 1929 5f. W. N. 577, 
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S. 297< Summing up of the charge— confcf. 

in a criminal trial the Coonsel for the prosecution in open- 
ing the case to the jury ahoold only state all that it is proposed or 
intended to prove m the case so that the jury can see if there is 
any discrepancy between the opening statements of counsel and 
the evidence afterwards adduced m support of them. Where the 
counset for the pcosecutiou refecred to certain fact which had no 
bearing ’ * • • jq caution 

the jury • ■ matter, it 

amouote . . . 1121 ; 50 

C L J. . . L. J. 933r 

mo Cai 617 F B. 

Misdirection asio fact. 

where the S J did not clearly explain that the onus was on- 

the prosecution and did not set out al] the points for decision and 
omitted to give proper direction ou the /act of the case there was 
misdirection 26 C \V. N 972. 

—the Judge may express his opinion but he should always be 
careful to add that it is for the jury to form their ownopmion on th® 
evidence and that they are the sole judges of fact. 10 0- 9?0, 4 0. ”, 
N. 196. 576, 25 0. 230. 35 0. 531. 14 A. 25, 25 B. 316, 10 B L.R-AP- 
86, 12 W. R. Cr. 80, 

— expressions of opinion by the judge without telling the jury 
that they were the sole judges of fact was misdirection. 34 0. 698.. 
35 0. 531 : 12 C W. N. 774. 

— but at the same time a charge which avoids any erpresslo’r 
of opinion Is a colourless and unhelpful direotion. 1929 Cr. C. 339 t 
1929 Cal. 742. 

—when a nondircction is such that there are grousds for 
thinking that the jury by reason of it may have been put on a 
wrong track and made to arrive at a wrong conclusion it amounts 
to a misdirection. 1928 Fat. 12d ; 6 Pat. 817 : 106 I. C. 673 : 29 Cr. L. 
J. 81 ; 9 Pat. L. T. 191. 

when the effect of the charge to the jury was to withdraw 

from the jury the determination of facts which it was the exclusive 
province of the jury to decide and the result might have been thnt 
the evidence was not carefully considered by the jury and the Judge 
merely read out the evidence without analysing them, thecharge was 
held to bo bad and retrial was ordered. 31 C. W. tJ. 881 : 46 C. L. J- 
31 ; 192? Cal. 611 : 28 Or. L. J. 742 : 103 I. C. 790. 

—where the jury U told that co-accused was on a previous 
occasion convicted on the same facts they must bo warned not to 
take it into onneCderatlon when deciding of (he gailt of the secured- 
93 I. C. 46; 1926 Cal. 728 5 27 Cr. h. J. 398. 

use of expressions assuming the guilt of the accused and of 

slang and colloquial phrases and of tho Interrogative method in 
charging the jury was coodemned. S2 C. W. N. 213 

— -the jury are responsible for their verdlot and are tho sole 

judges of facts but the judge's charge ia not only for the purpose of 
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S. 297. Misdirection as to evidence — contd. 

— >in a case dependent upon circumstantial erldence the 
incriminating fact must be incompatible with the innocence of the 
accused and incapable of explanation upon any reasonable 
hypothesis than that of bis guilt. Where the Judge depending 
not on the probative value of the circumstantial eruence but on 
the weighing of direct testimony of witnesses while charging the 
jury stated “it should be eatablished by the prosecutor beyond 
reasonable doubt that the circumstaacea are not merely inconsistent 
with the guilt of the accused but entirely inconsistent with his 
innocence" without explaining to the jurors in the light of the abote 
principle, there was misdirection. 1930 Cal. 370 : 1930 Cr C. 654, 
17 C W. N. 379 Expl 8 0 W. N. 278 Ret on. 

a verdict obtained from the jury without placing before 

them an important piece of evidence favourable to the accused, 
whatever may have been its real worth, cannot be sustained. 43 
C. L. J 504 : 53 C. 372 ; 92 I C 4*2 : 1926 Cal. 139 ; 27 Cr. L J 266- 
——It is misdirection to say that the jury may neglect any 
portion of tbo evidence. 6 Bom. L. B. 31. 

—to direct the jury to rely on inadmissible evidence is serious 
misdirection. 31 M. 127, 27 B. 62$. 18 M. L. J. 250 : 3 il. L. T. 263 : 
7 Cr. L. J 358. . , 

•~~wbere evidence of bad character and of previous conviotios 
has been admitted m contravention of see. 54 Bvi Act the Judge 
should warn the jury to exclude such evidence and net to be 
inQuesced by them. Failure on the part of the Judge to do that 
would be a good ground for retrial. 48 C. 1>. J. 481 : 30 Cr. L. J‘ 
57 J 113 I. C. 73. 

— — >it is misdirection to merely tell the jury that there are 
material discrepaucics without telling what those discrepancies 
are 1926 All. 752 ; 49 A. 209 ; 99 I. C. 47 : 28 Cr. L. J. 15. 

where the accused pleaded ah&i the S. J, ought to have told 

tbs jury that before they could couvfct the accused they must 
fiod that tho accused were present at the occurrence. IS G. W. N. 
774 :35 0. 53l 

• — a common object may change in the course of an occurrence. 
A crowd may have a common object at one time and may have 
another common object as things develop and it may well be that 
there are various common objects in the course of an occurrence and 
these should be placed before the jury because tbo jury fs to decide H 
any of them has been proved against tbo accused and if so which ci 
them. 83 I. 0. 346 : 1925 Oal. 494. 

—it Is not likely to prejudico the accused to describe the 
common object of an unlawful assembly as ''disturbing public peace, 
resisting. obstructlOR and overawing tba police by criminal force and 
of OBsaultlng police “ 83 I. C. 346 t 1925 Oai. 494 : 25 Cr. t, J. 1386. 

where a S. J, places before the jury materials which ore not 

on tbe record or which nro not evidence except for purposes of 
corroboration or contradiction, there is a misdirection which 
nocesiltates a retrial. 67 I. C. 502 : 23 Cr. L. J. 4l'6. • ■ 
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S. 297. Misdirection as to evidence — conld. 

in a case depeodent upon circumstantial eridence the 

incriminating fact must be incompatible ivith the innocence uf the 
accused and incapable of explanation upon any reasonable 
hypothesis than that of his guilt. Where the Judge .depending 
not on the probative value of th« circumstantial evidence but on 
the weighing of direct testimony of witnesses whiie charging the 
jury stated "it should bo eatablished by the prosecutor beyond 
reasonable doubt that the circumstances are not merely inconsiateut 
with the guilt of the accused but entirely incunsistent with his 
innocence" without explaining to tbe jurors in the light of the above 
principle, there was misdirection. 1930 Cal. 370 : 1930 Cr C. 631, 
17 C. W N. 379 Expl. 8 O. W. N. 278 Set. on 

a verdict obtained from the jury without placing before 

them an important piece of evidence favourable to the accused, 
whatever may have been its real worth, cannot be sustained. 4 * 
0, L. J. 504 : S3 C. 372 : 92 I C 4 *2 : 1926 Cal. 139 : 27 Cr. L J. 266. 

— —It is misdirection to say that the jury may neglect any 
portion of the evidence. 6 Bom. f*. R. 31. 

—to direct the jury to rely on inadmissible evidence is serious 
misdirection. .11 M. 127, 27 B. $26. 18 AI. U J. 250 : 3 AI. L. T. 263 : 
7 Cr L. J. 358, 

——where evidence of bad character and of previous convietloo 
has been admitted in contraveotion of eeo> 54 j^vi Act the Judge 
should warn the j'ury to exclude such evidence and not to "f 
Influenced by them Failure on the part of the Judge to do that 
would be a good ground for retrial, 48 C. L. J. 481 : 30 Cr. L. J« 
67 : 113 I. C. 73 

—It is misdirection to merely tell tbe jury that there are 
material discrepaucles without telling what those discrepancies 
are. 1926 All. 752 ; 49 A. 209 : 99 I. C. 47 : 28 Cr. L J. I5. 

where tbe accused pleaded a/iAt tbe 8. J. ought to have told 

the jury that before they could convict the accused they 
find that the accused were present at tbe occurrence. 42 C. W. N. 
774 : 35 C. 531. 

• a common object may change In the course of an occurrence. 

A crowd may have a common object at one tlmo and may have 
another common object ns things develop and it may well be that 
there aro various common objects in the course of an occurrence and 
these .should be placed before the jury because tbe jury Is to decide it 
any of them has been proved against the accused and if so irbich ol 
them. 83 1. C. 316 : 1925 Cal. 494. 

— It is not likely to prejudice the accused to describe Ihf 
common object of an unlawful assembly as "disturbing public pesci^ 
resisting, obstructing end overawing the police by criminal force ona 
of assaulting police" 83 1 C. 346 : 1925 Oal. 494 : 25 Cr. UJ. 1386. 

—where a S. J. places before tbe jury materials which are not 
on the record or which aro not evidence except for purposes of 
corToI>oration or contradiotlon, there is a misdirection which 
necessitates a retrial. 67 J. C. 502 : 23 Cr. L. J. 4eC. 
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S. 297. Mtsdirection as to Law. — contd. 

190 I. C 35S : 1927 Cal. 460 : 28 Cr. L. J. 278. but the mere knowledge 
that bribe was to be given does oot make a person a particepator 
io the giving of bribe, so he cannot be considered as an accomplice, 
53 B. 479 ; 1929 Bo/n 296 . 1929 Or. C. IIA : 31 Bom. L B, 545. 

the ]iidge should not discuss points of Jaw raised by 

prisoner's counsel and dispose of them. He should avoid all estra- 
neous and uunecessary discussion and argument and should conhne 
himself to a mere summing up of evidence on both sides, showing 
how the law applies to it, 8 W. R. Cr. 87, 19 W. R. Cr. 71. 

it IS not necessary foe a S. J. to impeach every thing that 

has been said by the defence pleader ; but be should draw the 
attention of the }ury to the more essential items and the strongest 
argument that has been advanced for the defence ; mere reference to 
that IS insufficient 34C. L. J.5I2. 

it is misdirection to refer the jury to the result of a previous 

case against some other persons tried for the same offence except to 
warn them not to be influenced thereby. 9 C. L. J. 380 : 10 Or. L. 
S 438. 

——charge to the jury must be considered as a whole In deciding 
whether there has been misdirection. 26 C. 680. 

— -misdiVecfion on points of law nnd improper direction 
points of fact. 26 C. W, N. 1002. , 

— President and members of the Salts are persons in authority 
and if they told the accused that if she confessed they would compro* 
mise the matter, the confession was inadmissible and the fai^^e b> 
the judge to mention that in charge is misdirection. 20 C. w. B. 
512. 

omission to direct jury to give benefit of doubt is mlsdirec* 

tlon. 34 C. 698: Confra 1925 Nag. 154 ; 92 I. C. 169: 27 Cr. L. J. 21<- 
—the judge must expound to the jury the right of private 
defenoe of both the person aod property and should direct the jorf 
to consider whether the accused bad oot used more force than was 
reasonably necessary for preventing the thief from ruuning away 
with the stolen property. 28 C W. N. 585 : 83 1. C. 528. 

—~«here tho defence counsel set up a plea of private defcuc* 
not on the basis of the statement of the accused but on tbe b»is 
of prosecution evidence but tbe Judge did not put that plea before 
the jury on tbe ground of it not being raised by the accused, the trisi 
was vitiated for misdirection. 51 O. L J.339: 1930 Cal 443. 

—— where the Judge told the jury that the essence of the law 
of private defence was that tbe person exercising It must bare 
reasonable fear either for bis own safety or the safety of bu 
tbe exposition was not exhaustive at under s. 97 I. P. C. the right 
extended to tbe defence of the body or property of any other person 
Mwell. 1928 Cal. 263. 

—— where there was no proper eammlng up and tbe direction as 
to the right of private defence was aUo objectionable and the 
was also prcjudlerd thereby, the eooviciion should be est aside. 

Cal, 269. 
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S. 207 MUdiractlen 1e Lftw —oc^fii 

••*— on « cfatr^* itn<;*r • I I* i* the onitnon lottfrrlolh* 
prorUfon* of • Ji'l I I’ • nMlf»elfcn frO C 3lfl t 1723 Cal. 

Si: 

— — omiKion to ptffalR U« roiatine to Iti'* right of prlr&to 
tIffoRcr to tfir- rtiarcc t<l o'Iorco of r-aualog enrroui hurt atnounta 
to mudlrrrt.on S3 C f*-'* . US? Cat 237 i lio |. U. 353 : St Cf. L. J. 
773 

— • hi-rr- i!ir «rcu»oJ mtt* cbarcrj undrrai 3C^, 47S aiid 1(7 

and tiir )ki4gr ti. tta <hat*«* to ttir l^rr that ri«k (Iraegtog 

>1) hair and rrmoral h; (oroo would amount to cifTrneoi uuder at. 
Sil and 35: thr lattrr otTrncr* beini: iiiaulvpd in offcnera under at 
306 nnd <ys there wa« no miaJireciion 35 C. 599: 4lO. L. J. 239 ; 
J9:GCal l(l59 

where the aecuted was charged of kidnapping under a; 36$ 

1 r C hut the judge without framing a freih charge left It to the 
2urr to conrict him of abduction referring to ntattera not on the 
record, thui prejudicing the accuted, it wai nledlrectlon vitiating 
the trial. 31 C W N. iTl • (3 C. I.. J S«l i 1927 CaJ. 200 1 28 Cr 
L J 201 

— where the charge waa one of kidnapping ooljr but (be Judge 
directed thejur) at«o to tb« offence of abduetieo with lutent to 
illicit intercourkc. the two offencra being diatinet and the Bdcuied 
being prejudiced tberehy. the conviction could not atand. S3 
C W. N 1254 . 117 1. C.&(<2.3(»Cr L J.85T. 

——in caie of joint trial failure of the Judge to direct the 
attention of the jury to the maltlfarioaaoeas of the ebargea doea not 
vitiate the case when it la found that the Jury were not milled 
thereby. S3 H 479 : 1929 Dorn. 296: 31 Bom. L. R. 515: 1939 
Cr C. 114 

where in a case of cheating the Judge omitted to refer 

to losa caused owing to the conduct of the accused the trial was 
vitiated. 1930 M.W.K. 249 F. B. 

Ctlect o( mladlraeilon. 

though there ia misdirection, that does not Justify a reversal 

raladirectloo, in fact occasions 

r • >58. 

■ ■ • *on a trial by Jury In the muffassll 

' ' ' .••.'*■* * construction of that part of the 

Procedure Code where such trial is provided for, the proceedings 
are good in the absence ofauy diatlnct ruling to the contrary and 
ought not to be examined by the light of English rules or procedure. 
14 W. R. Cr, 59. 

the H.C. will set aside the verdict of jury only In such 

cases where by a misdirection to the Jury the accused has been 
materially prejudiced or where there has been a failure of Justice.' 
19 W. R. Cr. 71, 26 M. 1, 11 C. 85. 

—where verdict Is vitiated owing to misdirection the Hi - 
Court has no option but to set aside the verdict and order'a' 
trial. 21 C. 955. 25 C. 230 dissented from in 25 0. 711, 2iC. W. N. 
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S< 297. Effect of miscllrect{on.~'conf(f. 

19 B. 749, 26 M. 1, (vhere it has been held that the H. C. can deal 
with the matter la any of the ways contemplated by sec, 233 (b) 
see also .10 O. 822, 29 C. 782, 4 C. W. N. 576. 

where accused is to be retried for misdircctioa be must be 

placed before the jurv upon all the charges which were framed 
against him and the H. C. has no jurisdiction to uphold the con- 
Tiotion under one sec. and to order retrial under another. 16 C 
W. N. 909. 

, the charge to the jury must be taken as a whole, and it must 

be seen whether Its tendency has been upon the whole to give a 
corrector inc rrect direction to the mind of the jury. 12 W. R.Cr. 
80, 4 C W. N. 196, 2 C. W. N. 702. 

mere non. direction IS not necessarily misdirection, 19 0. 

N. 653. non-direction on a material point by a judge in his charge, is 
misdirection 40 B 220. 20 C. W. K. 201. 

miscarriage of justice through miseoDsideration means that 

there must be a reasonable ground for apprehending that the mis- 
direction may have affected the jury's verdict, 1930 ^11.28 : 1930 
A. L J. 486 I 30 Cr L.J. 1146: 1201 0. 114, 1926 AH. 429 Rel.on. 

S 296. Duty of Judge. 

Clause (a) To decide all questions of law. relevancy of faets. 

admissibility of evidence, eto. 

Question n/ law. 

——under the procedure law it is the duty of the judge*® 
explain to the jury the law applicable to the case and it is toe 
duty of tbe jury to accept tbe law as laid down by the judge wUbont 
any other help In case jurv oaoo»t understand tbe law tbe judge 
may explain it afrcsb but cannot place bi'f»re the jury the Code or 
any legal treatise. 30 0. W. N. 693 : 45 C. L. J. 637 s 1926 Cal. 895 : 
27CrL. J. 926. 

the judge Is to explain the law to tbe jury and sbotild no* 

hand over to them a copy of tb* Penal Code leaving them to decide 
under what see. the offence falls or refer them to the addresses by 
tbe pleaders on either side. 14C. 164. 29 C, 379.27 B. 644, 6 Pom. 
L. E. 25S, 16 C. W, N. 40. 

••laying down the law” In s.,297 does not mean laying down 

the whole law on the subject Irresoc'ctlvo of the faets of the particu* 
lar ca'e. It Is the duty of tbe judge to draw attention of tbe jury t® 
what appears to be a possible answer to tbe charge notwithstanding 
that it may have escaped the oounsel for the accused. 19 C. W. P. 
653, 18Cr. L. J. 385 

—what the judge says to the jury upon u point of law is * 
bindlog direction upon them. 20 W. E. 41. 

—In B rhnrgo under s 276 I. P. C. the question that when t*'® 
comptatnant bad coniented to the ect whether the offence 
s. 375 1. P. O. bad been committed is a question of Jaw to be decldro 
by the judge 19 B. 735. 

—whether B communication ia privileged or not Is n jjups*'“” 
of law to be decided by the judge. 10 \V, E. 14. ' 



tlir «jup»tion 01 to what r iJoro not kmo'inl t» corfo* 

bofoiivp PTidrncr II • fjuriiion fit law to I/** dreldfi! hjr thi* JuifRO |— 
i.'Ti'ct of ju-lgr'i tnutakp 3: C \V K ?ll . SC C ISO • 115 I. C. S5S i 
1929 <'al sr SOCr 1. J tJi 

•^—wbrro thp judtfo in hlo aumtninc wp to Ih" jury rof/rrrd to 
BpproTPr'i evidpnrf •hicli wot not roallj- corrohorntlre hut aubto* 
<iuentl) corrcrteJ liioKPlf. tbo mlidlrection not bfinj; tery tprlou* 
the trUl »ai not TltUtod oCotp fott. 

Set <>ther eniea under t. tU7. 

(Juttlion a* toTeUrane\/ of fa<t. 

— ~aItbousb tho ]ury aro th« sole judfffi of footf, atlll It If the 
duty of ih« to fi«lp tfio jury to find fact* ilo has to «dri«e 
the jury at to the logical b«erinR of tho evidence admitted upon the 
matteri to ha found by ttiem 23 C. W. ff* 833. 

—~the jury If to decide which vieir of the fact* is true. Rat. 
Uu Cf 74K. :i W R. Cf. 72. 

— -the jury it to decide the qoctllon of Identity of the thumb 
impression 1 C. L. J- 385 : 2 Cr. L. J. 311. 

— the judge may atlc tho jury to contidrr at an alternattvo 
case an intermediate state of facts, fi Pat. 593 : 209 I. C. 898 : 1928 
Pat ld9 . 29 Cr L. J. 6i6. 

the judge may in explaining the right of private dofenoo 

refer to the motives actuating the parties. 6 Pat. 592 5 109 I. O. 
898: 1928 Pat. 139 s 29 Cr. L. J. 62C. 

.Hdmijsi5tfi2vo/ evidence. 

-~-under a. 29S (Ij fa) It fa the duty of tbs judge todcoidoon 
the admissibility of the evidence and this duty he has to discharge 
irrespective of the question whether objection has or has not been 
taken 85 I. C. 830 : 2G Cr. L. J. 608. 1925 Cal. 687. 52 0. 67 i 29 0. 
W. N 300 • 86 I. C. 414 : 1925 Cal 587 : 28 Cr. L. J. 782 

1. J .....f .1., < — J fioa that evidonoo 

which is . • , to go into, to 

the p>eji ‘ • ■ taken. 25 0. 

736: 2C V. il . • 1913. 13 Or. L. 

J. 316: • i 

—but where a document not perse admissible in evidence 
admitted by the Court and tbe accused having sufHolent opportiinl 
at tbe trial omits to take any objection ho cannot aftotwr 
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S- 297. Effect of misdirection. — conld. 

19 B, T49, 26 M. 1. (-hero it has beeo held that the H. 0. ean *al 
with the matter IQ any of the ways contemplated by sec. 233 W 
see also JO (!. 822, 29 C. 782, 4 G. W. M. 576. 

where accused is to be retried for misdirection he must be 

placed before the jurv upon all the charges which were framea 
against him and the H C. has no jurisdiction to uphold the con~ 
viotion under one sec. and to order retrial under another, 16 u. 
W.N. 909. 

. the charge to the jury must be taken as a whole, and it must 

be seen whether its tendency has been upon the whole to 8'^®^ 
corrector ino rrcct direotioo to the mind of the jury. 12 W. B- Cr. 
80. 4 C W N. 196, 2 C. W. N. 702 ^ 

——mere oon.directioa is not necessarily misdirection. 19 C- "• 
N. 653. non-direction on a material point by a judge ia his charge, is 
misdirection 40 B 220. 20 C. W. N. 201. 

miscarriage of justice through miaconsideration means that 

there must be a reasonable ground for apprehending that the m'S' 
direction may hare affected the jury's verdict. 1930 All. 28: isJu 
A. L. J 486 ;30Cr L. J 1146: 1201 C. IH. 1926 AH. 429 Bel. cm. 

S 298. Duty of Judge. 

Clause <a) To decide all questions of law> relevancy of 
admissibility of evidenee, etc. 


Question <if law 

——under the procedure law it is the duty of 4^® 
explain to the jury the law applicable to the case ^ t 

duty of the jury to accept the law as laid down by the judge ”^':hout 
any other help In case jurv caon»t understand the law ^ho juags 
may explain it afresh but canoot place b>'fnre the jury the Code or 
any legal tteallse. 30 O. W. N. 695 : 43 C. L. J. 537 : 1926 Cal. 895 - 
27 Cx h }. 926, 

tbe judge is to explain the law to the jury and sbrnild I?®' 

band over to them a copy of lb* Penal Code leaving them to decid* 
under what sec. tbe offence falls or refer them to tbe addresses oy 
the pleaders on either aide. 14 0.164.29 0. '379 27 B. 644, 6 Pom- 
L, B. 25S. 16 C. W. B. 40. 

—"laying down the law" Iq e.,297 does not mean laying down 
the whole law on the suhjeot irresnectivo of the facts of the particu- 
larcaie. It is the duty of tbe judge to draw attention of the jury to 
what appeari to be a possible answer to tbe charge notwlthstanciw 
that it may have escaped tbe oounsel for tbe accused. 19 C. ”• 
653. 18 Cr. L. J. 385 

——what the judge says to the jury upon a point of law is a 

binding direction upon them. 20W. n. 41. 

t 1... . WT n Q question that when J'*; 

■ ■ ■ t whether the offence wltbm 

a • ■ question of law to be dec**'* 


— whether a communication Is privileged or not Is a jjocsllf*® 
of law to be decided by the judge. 10 VV, R. 14, 



CftlXIKAl. tTlOCrl'tllK rOTit 


WJ 


S. 2&0 ClBv»« (Ml Te d*cld* •!! qw^tltcna •( Law, ralavanejr 

e( tacti. a«mi»(lbUlt|r et 

— jot'c^ ni»' (nripUinlue tb* ritht of itffnfP 

rcfpr tn tn «. tuatms it*** <» Tat StJ. 

— whrr* iho juiJer ripuinwl iScubi" (» rtiPtn 

Ucan* It ihf rro»rftii|.in ^tl<5<*nr*» II ool ratidJfMlIon* 31 C. 

\V N 4I<' m I ( Ml l«TCal 39^5 S'* Cr !„ J 

th* law df-ra nni rrqutn* a jude** lo formiiUlo RpAclSe 

4;u<‘»tioni (nr th(> jiirnr ■ n'r^7, tbouch auch j-iartlc* <• brlpfu) In 
d^cidmi: tb» Ir^al r/T*‘cl of 2u<S|t»‘« flodinc* 4 I'at, 626 : 1925 Pat. 
797 

the oufitfon ai to what doea cr dcx-t not amnint to corro' 

boratirr rridmci* ■■ a (]U*atlon of law to bo drcldrd bf tbo Judco j— 
ifToct of julao'i mUtako 32 C. W. K. 925: 5S C. ISOi 115I.C. S5S t 
1929 Cal 57 . 20 Cr. L J 235. 

wbrre tbr judita In hf« ■ummlns up to (bo Jurf roforrod to 
approvcr'a erldmco which wat not roalljr corroboraliro but aubie* 
<iuentlj corrected hlmaotf. tho laltdlrcotloo not bolnff very aeriouf 
the trial not vitiated <i6otoc<t<o. 

Sft othef fatti under $. t97. 

Qutilion at to reUcancy of foct. 

— altboURb the jury are the aolo iudge* of faeta. atlliit It tha 
' • • ♦« r-j *•-»• Up hoi to adrtiB 

■ • admitted upon the 

• ■ faeta la true. Rat. 

Dtlty of the thumb 

the judge may aik tbo Jury to conaidrr as an alternative 

case an intermediate state of facta. 6 Pat. 592 ; 109 I, C. 898 : 1928 
Pat. 139 : 29 Cr. L. J. 626. 

the Judge may in explslolog the right of private defence 

refer to the motives actuating the parties. 6 Pat. 592 : 109 I. O. 
898 : 1928 Pat J39; 29 Cr, L. J. 626. 

^<fmssgt&i7ifpo/ evidence. 

under a. 298 (1) (a) it is the duty of the judge to decide on 

the admissibility of the evidence and this duty he has to discharge 
irrespective of the question whether ob]ecticc has or has not been 
taken. 85 I. 0. 830 ; 26 Or. L. J. 606, 1925 Cal. 887. 52 C. 67 i 29 C. 
W N 300 : 86 I. C. 414 ; 1925 PaL 587 ; 26 Cr^ L. J 782^^ 

which 

the p» ■ ■ ' > 

736 : : ■ : ■ . ' ' 

J, 316: 19 Ind. 0.10 *4). i?e/. 

—but where a document not perse admissible in evidence is 
admitted by the Court and the accused having suSicleDt opportunity 
at the trial omits to take any objection be cannot afterwards In 



500 


CRIMIffAL PROCeDORE COOS- 


S< 297> Effect of mtscflreetlon.-~ronfd. 

19 B 749, 26 M. 1. where it has been held that the H.C. can deal 
with tho matter m any of the ways contemplated by sec. 233 W 
see also tO C. 822. 29 C. 782. 4 C. W. N. 576. 

where accused is to be retried for tnlsdireclloo be must be 

placed before the jurv upon all the oharftes which were framea 
against him and the H. C. has no jurledictlon to uphold 
viotion under one sec. and to order retrial under another. 16 
W.N. 909. .. ,, 

the charge to the jury must be taken as s whole, and it mu i 

be seen whether Its tendency has been upon the whole 
corrector inc rreot direction to the mind of the jury. JSW. K. t,r. 
80. 4 C W N. 196, 2 C. W. N. 702 

mere oon.direction ia not necessarily misdirection. 19 t>. » - 

N. 653, noD'direction on a material point by a judge in bis charge, is 
misdirection 40 B 220,20 0 W. K-201. . . 

— miscarriage of justice through miseonsfderation means tna 
there must be a reasonable ground /or apprehending JoiO 

directwn may have affected the jury'a verdict. 1930 ^ 11 . 28 : 

A. L J. 486 j30Cr L. J. 1146 : J 20 I. 0 . 114, J926 All. 429 i?W.0B, 

S. 298. Duty of Judge. 

Clause (a) To decide all guestiens of law, relevancy of facts, 
admissibility of evidence, etc. 

Queatton of law , 

-“-under the procedure Jaw it is the duly of *^*®.*'* 
explain to the jury the law applicable lo tbe case ®R“ 
duty of tbe jury to accept the law as laid down by tbe judge witao 
auy other help la case jurr caoo»t understand the law the juog 
may explain it afresb but caooot place b»*fi*re the jury the Codec 
any legal treatise. 30 0. W. N. 693 : 43 C, L. J. 53T j 1926 Cal. 893 s 
27 Cr. L J. 926. , 

tbe judge Is to explain the law to tbe jury aod should oc 

band over to them a copy of the Penal Code leaving them to dso 
under what sec. tbe offence falls or refer them to the addresses ^ 
tbe pleaders on either side. 14C. 164. 29 0. 379, 27 B. 644, 6 Bora. 
L. B. 258. 16 C. W, N. 40. 

“laying down the law” in 8.,297 does not mean laying , 

the whole law on tbe subjeot irresnective of the facts of the * 

• ’•..■- 41 . I , , . . . . , ^ attention of tbe jury t 

charge notwlthstaodiog 

. 9 accused. 13 C. 


—what the judge says to the jury upon a point of law is 
binding direction upon tbem. 20 W. B. 41. , - - 

in a charge under s 3761. P. C. the question that when 

complainant bad consented to the act whether the offence ® ,? j 
8. 375 I, P. C. had been committed is a question of law to be decio 
by the judge. 19 B 735. . 

■ whether a commualcatfoa ia privileged or not is a Jjo®*** 

of law to be decided by tbe judge. lOW. B. 14. '' 



crivisai, TKx'rnt'i.r rot't 




S> 200 Cl*w»* (•' To all qaatdani af La««, ralcvaney 

etfact*. admit*ibMi(r ef avtdanea ale.~<^«r / 

tht* tn fAplamme nsM fflaata dtlftire 

rtfrr to m tim A' »<jaiinr «»>*• <■> I’at i“S. 

— alirr^ tJif ri[ilain«Hl “rTjaonalil" «!rulil“ to mran 

(acona ii tho t'^otorutt^n »vi.l<>nri* It <r«» net fnl«}lreetic<n> 91 C. 
W N 41" Jtil 1 i f.n 9»'‘ t' Cr 4*'. 

ili» law <looa not taguirw a JU'lce to forinulalo aredfle 

<jua»ilon» lot th^ Juror • rrj»ljr. tbouah aueh r***‘Hf*' •• helpful In 
drcidmi: the Ircai elTeet of judfea flndlni; 4 I’aI. : 1929 Pat. 
79* 

the eueation at to what d<>e« or dcwt pot amo'int to corro* 

bnratier eridetice la a (jueaiinit of law to he decided bf Ibe Judce •— 
effeci of ju-fge*. mlitalte 3* C. W. K. 945 : 50 U. 150: 1151. C. J5S t 
19:9 Cal 57 30 Cr L J 435 

where the judtte In hla aumminc up to the jiirjr referred to 

approTcr'a evidence which waa not really corroborative but aubie* 
<iuentl]' corrccieJ himtelf. the mUdlreetloo not being very aerloua 
the trial wav not vitiated obote coae. 

Stt othtr ratti under $. tO?. 

Vueilion 01 <0 ee/ci ancjf effect. 

—altbougb the jury are the aole Judge! of fact!, atllllt la the 
duty of the judge to help tliO jury to find faeta. Ho hai to advlio 
the jury at to the logical bearlog of the evidence admitted upon the 
matters to he found by them. I3 C. W. N. 833. 

the jury it to decide which eieir of tbe foots Is true. Rat. 
Un Cr. 748. 21 W R. Cr. 72. 

tbe jury Is to decide tbe question of identity of the thumb 

Impression. 1 C. L. J. 385: 2 Cr. L. J. 911. 

• — the judge may ask the jury to consider at an alternative 
case an intermediate state of facta. 6 Pat. 592 : 109 I. C. 898 : 1928 
Pat 139 . 29 Cr L. J. 620, 

tbe judge may in explaining the right of private defence 

refer to the motives actuating tbe parties. 6 Pat. 592 ; 109 I. O. 
898 : 1948 Pat. 139 : 29 Cr. L.J.626. 

Admisstbililf/ of eoiifence. 

——under s. 293 (1) (a) it is the duty of tbe judge to decide on 
the admissibility of the evidence and this duty he has to discharge 


—but where a document not parse admissible in evidence Is 
admitted by tbe Court and tbe accused having sufRclent opportunity 
at tbe trial omits to take any objection be cannot afterwards 
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S. 298. Clause (a) To decide all questions of Lawi. relevancy 
of facts, admissibility of evidence etc.— ron/d. , 
appeal Impeach the verdict of the jury on the ground that the 
document bad been admitted without formal proof. J9 Cr. I/. J. 
m \Pal). 

the Judge should tell the jury to reject the evideocao* 

hostile witness altogether, omlsion to do so amounts to mis* 
direction. The evidence of such witness should not be partly 
relied upon and partly rejected. 34 0. W. N, 526 : 51 C. I/. J. 203 ; 
1930 Cr C 356 ; 1930 Gr. C. 276. 1923 Cal. 463 Ref. 

the credibility of the evidence must be left to tbe jury tobe 

considered. 7 C L. J. 246. 45 C. 557. 25 0. 736. 

the Judge is to pyl everything in favour of the accused 

before the jury but he need not assume the part of the defence 
counsel. But where the Judge referred to (he circumstances renderiog 
a deposition unreliable but all the same the jury chose to 
the witness, there was no mlsdirectiOD. 32 0. N. 6I6. 192S Cal. 
500 ; 109 I. C. 225 1 29 Cr. h. J- 497. 

-“-the Judge cannot say in a ganeral manner that there U 
oothiog In the evidence to support or even to lend a ssmblance o' 
support to the contentions of the accused 25 C. W, N. 6S2. 

——the judge Is to decide whether confessions made 
accused were voluntarily made or not. II Bom. L. B. 332*0“*® 
mention to the jury that the confession made by tbe accused to 
the police-officer is Inadmissible. 3 Pat. L T. 101. 

——where tbe publio prosecutor read no alleged confession 
of tbe accused which was inadmissible in evidence as not being 
recorded according to law the irregularity vitiates tbe trial, or. 
L. T. 52. 

where the Judge referred tbe jury to a self exculpatory 

statement of an accused sought to be utilised to prove the guilt of his 
co-accused and at the same time directed to scruttniie such evidence 
and accept it for its worth, held that such alatoment being 
inadmissible under s. 30Evi. Act. there was a misdirection. 47 
526 . 32 C. W. N. 731 : 109 I. C. 351; 1928 Cal. 416; 29 Cr. 
L. J. 527. 

— — -an elementary principle of sifting evidence is to test it m 
light of ptobabiluies. 11 C. W. N. 1085. 

--the method of the S. J. In dealing with the testimony oftb® 
witnesses by dividing them into two classes Hindus and ifabomedso^ 
and accepting the evidence of one class and rejecting that of the 
other was open to serious criticisoi 11 0. W. N. 1085. ’ , 

tbe piecemeal examination of the testimony of individ“*' 

witness without a broad view of the facts, circumstances 
probabilities of a case generally leads to a failure of justice, 
cially in a case where most of the witnesses are drawn from a oias* 
of persons whose testimopy ia frequently unconvincing and not 
frequently unreliable. oboi>eca3e. , . 

■ the 8. J. cannot conriet one of two persons, when '* 

uncertain who fired the fatal shot. In the absence of commo® 
intention, above ease. 



citjui?cit rROcrrTRK oonr. 




S' 200 Clawtt <■). Ts alt qnvttlAna of law. rattvancj' 

•1 facta, admlaitblllly at ««ldane» ale — rrr^tij. 

— a fa»* onaiprrt •Tid^np». tha j-jdfa ahnotd 

call tba atirniion of th^JiJry lotb# fact that iba vTldrnc** of an 
eipTfl *h 'uliJ w»tb ccnaJdrrabt" e«ra and cautinn. 

I C. L J : Cf I. J 311 

— ibc JUFT »n«r dfctina ta n*lr on tha rtidcnc* ofanrspcrt 
arilna»» “ C N 3tC* 

wnpfc tha r'^o»'<«t>on cmaa'Ctamlnaa the onfjr wltna^ 

that It 0;ta aommonrd tfaa Jud«c ahoutd dirncl iba Jury ibai tbrr# J> 
no CTijcncc and they •buotd ralurn tba cardiei of not culUy and 
omii'lin (o do that amounta t> mUdlrcction alllatine thfl trial 
bceauac the effect of the eroafeiamioatlon of own wltneaa li to 
discredit the witness alt' Reiher and not merely to set rid of the rot* 
of bi< testimony. 3i C. VS'. N. 873 I92d Cal. C9U : SG C.ll3t IK 
I C. T93 

the knowtedsa that bribe was to be Rlyen does not make 

u peraon psrlicip itor In the gtelns of bribe, lienee the direction to 
the jury to consl ler such a peraon's evidence la not tainted by reason 
of being that of an secnmpliee. S3 D. 479 t 1029 Horn. S9G: 1939 
Cr C. 114 : 31 Ootn. L U 543. 

Cla lie (b). T« decide upon tha eonatewetiona of decMmentat 
—the judge mutt explain to tbo jury the legal conatruetlon 
to be put upon a dosumeat and tbo legal effect and bearing thereof. 
3 W. K 69 

the judge bat every right to draw tbo attention of the jury 
to a palpable blot or alteration on the face of o document. 1? 
W. K 69 

though in practice It la not desirable to refer to and read 

from the Law Reports as It may have the cdect of confusing tbo 
' 't ' '• line between murder 

' judgee do often read 

• . • r . ’ ■ ■ * vn judgment. 99 1. Oi 

Clauaa (e). To decide upon all mattera of fact enabling 
the giving of evidence. 

—^tbe judge Is to decide upon all facts necessary to be proved 
in order to euahlc evidence of particular matters to be given. 
RatBnlal 245.452. | 

Clause (d), To decide whether a queatlon Is for the judge 
himself or for the Jury to decide. 

the judge must point out to the Jury the case for. the 

accused. 3u O. 822, 4 C. W, N, 196. 7 C 48. 11 O. 10. 

th^ judge should not put the probabilities in favour of the 

prosecuiloQ too strongly before the jury but they must be asked to 
find for themselves 83 I. C. 711 : 26 Cr. L. J. S67 : 1926 Cal. 439. 

It IS not right for a judge to takeaway entirely from ***■ 

jury the consideration of the question as to whether the confessir 
were voluntary or not. 8S I. C. 830 : 26 Cr. L. J. 606. ■ 


r 
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S> 298. Clause (d}« To decide whether a question Is for the 

judge himself or for the jury to decide. — contd. 

the omission to tell the jury that the accused is entitled to 

tbo benefit of any reasonable doubt is not a misdirection vitiating 
the trial. 7 K. L J 20S. 

—where the charge to the jury omits to make any reference to 
the right of private defence unoer s. 103 I. P» C. set up by the 
accused the charge is bad In law and vitiates the trial 39 C. L. 
525: 1924 Cal ?76. 

when the complainant is a consenting party It is for the 

judge and not the jury to decide whether rape has been committed. 
19 b 7J5 1 W R Cr 21. 

the judve should himself decide whether a communlcatioa 

is privileged. lOW. ft. Or. 14. 

• failure to draw the attention of the jury to vital points 

Vitiates the trial. 85 I. C. ?11 : 26 Cr. U J. 567 ,C). 

Sub«see (2li the Judge may express his optnien in the 
summing up. 

. ~*~~wbere the judge states to the jury bis impressions of the 
demeanour of witnesses without recording bis views at the end of the 
deposition It does not amount to misnirection as the jury saw the 
tritoesses themselves 85 I. C 7J6 : Z6 Cr. L J. 572 s 1925 Cal. 989. 

——the judge in his charge to tbe jury ought not to express bis 
own opinion in terms too dogmatic and unqualified although be 
informs them that tbey are not bound by any opinion of bis. 18 C. 

w. a. m. 

— *tbe judge should tei) tbe jury that his opinion is not binding 
on them and that they ate tbe sole judges of facts. 35 C. 531, )93l> 
Oai 430 • 1930 Cr. C. 657. * 

—It is open to the judge to exprese bis opinion on any matter 
offset, IOC 970.99 I.C. »49 : 1927 Nag 117; 28Cr, L.J, ll? »nd 
his impressions which tbe evideoce has made upon bis mind. 13 
R. 34, fullowing tbe last c»se it bas been held that in many cases 
it Is desirable that the Judge should tell the jury wbst view be 
has taken of tbe facis in order to enable them to consider the facts 

properly and to arrive at their own decision on tbem. 1928 f'ai. 269. 

but he should refrain from erpressing any decided opinion 

on matter of fact in umnliiakable terms,! VV ft. 2 1 W. ft. 25, he 
should present the fact^ in tbeir natural aspect. 14 M. L. T. 443, 
2 Weir 486. 

if the Judge attempts to take the case out of the jury s 

province by something in tbe nature of impressing his own view upon 
tbe jury it is a case of misdirection. 110 I. C. 577 : 1928 Oudh 326 : 
29 Cr. I.. J. 721 : 5 O.W. N.497. 

Miscellaneous. 

where tbe j'ury have delivered a verdict, the judge cannot 

again ask them to consider that verdict. The judge is only entitled 
to question the jury as to tbeir verdict, where it la ambiguous or 
incomplete. 35 Af. 585 : 15 Cr. L. J. 197 ; 22 Ind. C. 981. 



CUVIK4L moctfrnt r:j<r_ 


S. 200. MlietIUnteut. — rr«r^ 

— — wljrr» tli» li ttrlijl»ll»eUi> anj it 

IwltfT to rrfli»TF<* ).ir) tn fc I'oiri* tl,rfT i* r. thirc In thl* 
Coda to r^rrmt iiim Ttcm Irs •« 1 ut In ■tub notK-r tie Jud£<' 

cannot cr<»*-ai*rmna tli* Jury 5« C. Cl Il'^jCr f < 'I l?2"Cal. 
vSO. 

— IntrUlabj jury thouch tba law rr<:iiitaa a ju.’'ca in rre^rd 
only tba baadi <;f lit* rliarfa atill llj* rrc> rd ibrulJ inrluia »i)cb 
atatrmrtil* a i<d ccimmrnU cn iha t'«tt of iba Jjdca *■ wlllrnallo 
the ai’icllalr rouTl to undrratand riactty what iif »ald. SCC. W. K. 
3i C L J 4J7 IVtS Cal IM 

-^afirr A clear \ardtci la rrlutroj li> tbr ]itry It la not rntn* 
(Xtent til tba K. J to a*k iba )urora tbair traknna 4 i'at. L. T. 425 : 
1013 r.4T4. SSI C t:9/of. STat. L T />.,» 

where a jury return a \crd>rt of cul| at ir iicmlrlde, it li the 

duty of the h J. to re^iulre them to find Ft(irri*l> whpibrr rr not 
the accuted ii cullty of tbe minor ofTeoce Shorn I. i( 331 

where tlie accuaed la charged for c.lTrnce under »i 147, 5GC 

and 496 1. I’. C and tbe Judge refer* the Jury to offrnrr* under a. 
341 and 3S! I I’. C. it doea nut amount to niudlreetion a* the Iciier 
offeneea fallirg under •• 34t and 332 I 1' C were Inriuded In the 
offence under • 3C6. S3 C 399 : 41 C. L. J. 339. 19:0 Cal 1039. 

S. 299. Owty of Jury. 

under tht* tec. the jury lieTC to weleh and rolue the 
cfldeoee admitted by th* judge and in order to \a1ue a confession 
amee retracted, they mutt go Into tbe question whether it wui mads 
voluntarily, a* a free and voluntary statement Is some guarsntee of 
tta truth 85 1 C 630; 2GCr. I. J COG - )923 Cal. 687. 

although the jury are tbe sole Judges of facli, still It is the 

duty of tbe judge to help the jury to find iacts. He has to advlso 
tbe jury as to tbe logical bearing of the evldeoce admitted upon the 
matters to be found by them. <3 C. W. JJ . 833 

tbe jury is to decide wbiob view of tbe facts is true. Rat. 

Un Cr 748, 21 \V R Cr. 72. 

tbe jury Is to decide tbe qufsIJon of ideniity of the thuroh- 

impression. 1 C. L J. 383. 2Cr. L. J 311. 

the j'ury may decline to rely on the evidence of an expert 

witness 9 C. W. N. 520. 

the jury may return a verdict of guilty of a minor offence 

which is not triable by the jury end the judge may convict the 
accused of such minor offence although be I* not charged with and 
tried for it with tbe aid of tbe jurors ae aaseasors 2b 31. 243, 3 W. 
R Cr.41, 

the jury is to decide whether the possession of stolen pro- 
perty is recent enough to warrant a conviction for tbe substantial 
offence of dacolty 26 51 467. 

—the Jaw does not proride aoy particular lorra in whioh tbe 
jury ought to return their finding. 14 W. R. Cr. 59, 22 0. 377, 

—— where the jury first returned a verdict that they agreed 
with whatever opinion tbe judge 'might form but being sent baok 
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S. 299. Duty of Jury,*~eonlcf. 

returned witbio a short time with a verdict of guiltp and the judge^ 

I ‘ ot agree with It. held that 

• ■ « . function in favour of the 

. . 1 . the conviction could not 

• ■ . • 13 I. C 7J : 30 Cr L. J. 51 

the jury is to take the from the judge and not from the 

books or commentaries. 6 Bom. L ft 253, 3 C. VV. N. 693 ; 43 C. L. 
J. 537 . 96 I. C. 270 : 1926 OaL 895. 

—the Peshkar or the judge himself should explain the charge 
to the jury. VV’here however one of the j'urymen had not the 
adequate knowledge of English and the Pcshkar's traosJation also 
having appeared to ho unsatisfactory it was arranged that pubw 
Prosecutor would translate the charge and the Mukhtear for the 
defence would take objection wherever necessary and ultimately 
the jury returned an uoanimous verdict, held that as the procedure 
adopted did not prejudice the accused the conviction was not 

rendered illegal because ofsuch a defect ia the charge. 47 0. L a. 
449 : 1928 Cal. 401 : 109 I C. 910 . 29 Cr. L. J 6,18. 

S. 300. Retirement to consider. 

-»-it is a matter of great Importance that the see of the Act, 
which is explicit in Its terms, should be observed. 22 C. W. 

——when after the charge had been delivered, a person 
than a juror spoke to or held commuoication with a member of the 
jury without the leave of the court, it was sufficient to upset the 
verdict, and it was not necessary or relevant ta consider whether the 
irregularity bad in fact prejudiced the prisoner. 22 C. W. 27. 741: 
44 0. 723. 46 a 207 

where during trial one of the jurors Intimated to 

pleaders* clerks, in answer to some questions put to him, that in his 
opinion the accused was guilty and the S. J. although informed 
of this fact, proceeded with the trial it was vitiated. 25 C. W. 

240. 

but the mere fact that a question was put by the jury to the 

judge not in open court but lo chamber did not vitiate the trial 
but was at best an irregularity. 27 0. W. N. 626 

nor does the fact that during an adjournment one of toe 

jurors was seen conversing with strangers but it did not appear that 
the conversation was about the case does vitiate the trial- 
lOL.W. 379. 

• —after n charge is made to a j'ury the j’ury should not be 
allowed to disperse but should at once retire to consider’lbe verdict. 
Where they were allowed to go borne and come back some hours 
later and then considered their verdict the trial was vitiated. 

6 Pat. L. T. 552 : 86 1. C. 717 ; 26 Cr. C J. 861 : 1936 Pat. 495. 

where the j'ury retire to consider the verdict, all the 

must be present in the retiring room together duriog the whole 
time of retirement, otherwise the verdict of the jury should be set- 
aside. . 1930 Oal, 446 : 1930 Cr, 0. 707. 



CRi«i'«*i. rRocrtVHE 


S. 30t. D*ii*t*r 

— Ih^ jary »h')uU nm b* In »id •nythine t^'ir 

TffdicU 3TC 4*S 

■ wbrn tt,» T»f<Hrt U not wtBt-tgqnat Ih* h J ihnill 
the Trrdict anil •pt'ly tho Itw t)irr<'to. 19 11 r3*>. Hal Uo Or 41! 

wli'T*' Ihe t ot the Jafjr »ai railinitlota 

tTid K J. mad* an Inquiry. 1h* atate'nrnt of a juror ai In what 
bapf'enrd In lha jirr r«»nm waa Inadtniaaible. 1“ (• 'V. S. 7s7 • 40 
C C93 14 Cr L J ■^52 to Ini C tJ« 

TrrdlPt of jury of “not Rujllf '* fully ritaMiihri the Innoecnea 

of the anruaad IhC W N 

ll la a dancemut th'nc for the roun in rely upon anylhlnR 

except the verdict of the jury, or to lialen to the il»lll>erallon of Ihe 
jury nr to the atatementa of individual jurymen made to thia or that 
perion after they had dellrered their verdict 4| »J 743 

Independent optniona of the Jury arc nerrr Intended to he 

dlaeloied. 3<i M. f>b5 

— ^-vrhere there are aeveral accuaed the jury lia*c to itivn their 
verdict on the facta aealnat each man veveralH 16 C \\ N 9U9 
S, 302. Procedure where Juejr dllter. 

—when the verdict la unanimouv. it mu*v he received h> the 
judge unle«a contrary to law 5C. iHt. CC h H Jl9 

It I* only when (be jury ere not unai’inioua that thi>judj;o 
may require them to retire for further couiideration, a'ioitfca>e 
and Hat Un Cr. 736. 16 H. 461. 8 C 739. 

when (he ]ury are not uoanlmoui. the court la not bound to 
lummon a Dew jury 1 W R Cr. 4l. 

—in caae of unanimoue veroict the judt;e ahoutd not ask the 
jury the reaaoii for acquittal flat. Un. Or. 7d6, 38 U. 412, 30 M. 469, 
J6 11. 463, 6 C 769, eoniro. 1 C. L tl. 375. nor the judge can make 
minute inqulriea 10 C 140 : i3 C. L. H. 358. 7 C. W K. 135. 

the Judge hai no power to control the verdict of tho jury. 

7 W, R Cr 32 

S. 303. Verdict to be givert on each charge. 

■ -a 303 limits the power of tho judge to tho asking of such 
questions aa mny be neccaairy to ascertain what their verdict la 22 
5f. L. J. 355 ; 14 Ind C. 669 : 13 Cr L J 285 

the object of this aection is merely to enable the Judge to 

ascertain whether the jury intend to return a verdict of guilty or 
not guilty The judge cannot interrogate the jury for any other 
purpose. 34 C W. N 283 ' 1930 Cal. 443 

——the Judge caiioot aak the jury for their reasons after a 
clear verdict hat been returned, 1928 Pat 203 : 7 Pat 55 • 9 Pat. 
L. T. 567 s 29 Cr. L. J. 466 109 f. C 114: 34 C. W. N. 283 s 
1930 Cal. 443 ^ ^ 

the jury should return thair verdict oo each one of the heads 

of charge. Uat. XIn. Cr, 746, 7 W. B Cr. 23. 

the jury may return verdict on a minor offence though' 

not specially charged and not triable by tne jury. S C. 871, 20 
B. 215, 20 C. 483. 

f" 
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S 303. Verdict to be given on each charge. 

hut where the accused ware charged and tried fordacoltf 

and the jury found them guilty of the offence of robbery, the 
conrietbin could not stand as a charge for that offence wes not 
placed before the jury. 1928 Mad. 207: 28 Cr. L. J, 1007: It5I. 
C. 831. 

the judge cannot slop a jury to add explanation to a 

verdict. 30 C. 485. 

{q a case of mcoreptete verdict the judge it competent to 

put questions to ascertain precisely what they meant. Aveidict 
obtained by means of euch guestion-ia legal. 5D C. 858 : 74 I. C. 950 : 
24Cr. L. J. 838. 

where the verdict of the jury is confused and unintelligible 

the judge IS to obtain from them a proper and correct verdict before 
aceeptinst the verdict. 30 C W. N. 693: 43 0. 1,. J. 537 : 9fil. C. 270: 
1926 Cal. 895 s 27 Cr. L. J. 926. 

but it IS not the duty of the Judge to accept and interpret 

for himself an unintelligible verdict when the jurors can give a 
proper one. 57 C. 61 j 1930 Cal 320 : 1930 Cr. C. 40J. 

——where the jury returned a verdict of "net gulUy" vooet 
as. 409 and 403 I. P 0 but ••guilty’* under ss. 21» and 477 1. P.O* 
the verdict was sufficiently clear. 27 C. W. N. 626 : 1923 Cal. 647, 

—where Instead of a simple verdict of guilty or not 
the jury gives a qualified verdict, it is the duty o> the judge to put 
question to the jury and ascertain the scope of the verdict. 29 C 
W N 54 40 C L. J 555. 

— where the verdict is ambiguous the judge may refuseto 
accept it and may require the jury to give proper verdict by means 
of questions put to them. 7 C. W. N. J35, fiat. Un. Cr.7l0, 30 C. 
485, but where it is not ambiguous though erroneous, be must 
record it without question 9C. 53:110. 1, ft 169, 30 31.469,32 0. 
759,765,2 A. L J. 475. 

where on a trial under a. 326 th® jury returned a verdict of 

‘guilty but not voluntarily" and the Judge accepted the verdict as 

.one of guilty and convicted the prisoner under a. 338, the jurfge was 

wrong 33 the verdict was io effect a verdict of "not gnlity," 12 0. 
W. U. 5S0 : 7 Cr. L J 362, 

in dealing with special verdict, the j'udgo is confined to 

the facts positively stated in verdict and cannot of himself supply 
by ictentment or Implication any defect in the statement. Hat. 
Un Cr. 710, 30 C. 485. 

“there is no special form of returning verdiot. 19 W. R. Cf* 
59: 8B. L ft 557, 

when it IS doubtful under what secs, or under what part ot 

the same sec. the offence falls, the jury may return a verdict in the 
alternative. 5 0 871 : 6 C, L. K. 349. 13 B. U. R, 321 F. B. 

where in a case under a. 498 the j'ury’s verdiot as to th® 

sum embezzled IS not definite and the judge is iooltned to differ be is 
bound to question the jury. 83 I. O. 372 : 1925 Oal. 269 : 26 Cr. 
L. J 532. 



jaiKjKAL r*occTURn 


S, 303. Vcrtflet to bo pi von on ooch chorpo — I. 

th** Jude* *• ju*llf*<l in inillirc if* if'* Jjfy 

mvrortatn «hal iho vrfijjri Af th* iirf rraliy !■ :i W it Ur l.Jl 
vr. II Cr S a: C ‘s’* 31 M «C? tnt lb* jjJec pbojiJ not tnako 
tniRUtc inqulrlo. 10 C l4'>t ISC 1. K SSs. 

h'^fv thpfv or* nufnl»»*ra it choreca yrriii*! on all Ihr charera 
abould hv oiirlii*.! Ilf >]<iv*tl>int undrr o. 3 <3 ili And Iho quntluna and 
Aoiofro T'-cordrd un<5*T aul) afA (Jj. R*t|.C IIS . JO Cr t J lOW. 

— tija (juvatJona lo itjv jury and ihclr oomcra moat !>«• recorded 
lo exact ianevoee n«ed 8 C 737 

— — ohciher. I-J r*a»on of the provocation found by the Jury, 
there waa de«lructiun of the p )wer of aelf<onlrol, could have been 
aicrrtsioed b) lee Judee by Questioning the Jury JLt It. «15, but 
aeo S C. b71 : C C. L It 349. SOC 4^3 K H Sid. 3 C lt»9. 

where the Jury are not unaiiirnoua the judge may atk them 
to retire for further contideratloo 6 Horn L It 839. 

——but where the verdict la ambieuuua. vaKue or UReert.tin the 
judge ahoulJ aaccrtiiln by Queallona wbat their verdict la nitJ canitut 
direct them lu retire for further conaider.ttion. 3 L 0. It. 73 ■ 3 Cr. 
L.J l.SA. L J 175 8 Cr. L. J. 357. 6« 1. It Ap ^0 J2 W. K. 
Cr 35,20 U. Sl5. 


S. 304, Amondlnp verdict 

—the jury iafunetui ojicioat toon aa ita verdict la announced 
to the court and once a verdict ia given there ie no power in the 
court or the jury to conilder that verdict except under the provlaloni 
of Me 301 Cr C. 77 I C. 485 • 25 Cf. L. J. 377! 1931 Lah. 17 

~~tbe Judge ii not bound to accept an ahiurd verdict either 
of guilty or Aut guilty. He ta competent to tell the jury tu eoniider 
the matier over again. 57C. Cl lOJOCal 330 1030 Cr.C 4 OI. 

“~“if the jury returns an erroneout wrdict, owing to iniatake 
In underatnnding the law, it can be corrected only bv the judge 
diaagreviDg will, the jury and refcrrlog the caic to the H C under, 
a. 307. SB 0 412 fi Uom L R. 3«l.6Boni L. it 259. 19 B 735, 21 
W. R. Cr 1. 23 M. L, J. 355 ; 13 Cr. L. J. 285 : 14 Ind C. 6G9. 

where an erroneous verdict is delivered by accident or 
the jury cannot amend or alter it. Rat Un. Cr. 982, 23 
U.L. J. 355 : I 4 Ind. C. CG9 s 13 Cr. L.J 285 28 D. 412. 

. ^the power of amcndmeiit of verdiot must bo exercised 

before or imii-ediately nfler the verdict js recorded and cannot be 
exercised after the jurors have dispersed 13 Cr. L. J. 815 . 17 Ind. 
C. 559 ! 9 P. W. It 1913 Cr : 6 P.B. 1913 Cr. P.C., 1913 P. H 6 F B. 


S. 305, Verdict in H. C. v/hen to prevail. 

— —the court as composed of the judge and jury at the first trial 
has legal seixln of the case and no other court can try the oa«e. 8 C. 
W, N. 48 (n.ite). 2 C. W N. 48. 7 C. W. N. 31 (note). 

S. 306. Verdict In eourt of Sessiona when to prevail. 

— when the verdict Is accepted and the case postponed, the 
Judge cannot reconsider bis order and refer the case to the H. C. ' 
4C. W, R. 683. 
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S, 307. **lt th« Jutfp* d>iagr««i with th* 

vcrdlet et th» Jury/'-wmifcf. 

Which judgt fan tnak* thf refcrtnce. 

— tb« Judce «rbo mar n)*ke * refrrencc ti only the }udf;e who 
h«]d the trial and b«ard the evldmce and not hit auccentor. 2 C. L. 
J. <8 : 2Cr L. J. 39C. 

— ft judi;e oftbeiind JudlclalCommltiloner'ft Court when trj'ing 
a Seuios case cannot refer a Cft«e IMhe verdict of the jur/ is un- 
anlnoua. 1928 iSind 143 . Ill I. C. 6C5 F. 0.. 1925 tiind 249 F. 6. 

Uxplatnird 

“Neettsftry tar th« anda et Justice. *' 

~~power of reference arises when liaTlog an opinion 
contrary to that of the jury the Judge thinks it necessary for 
the ends of justice to submtt the case to the H. C Dut due regard 
must always be bad to the fact toat the constitutional tribunal to 
decide queitiona of fact Is the jury and not the judge. 33 C \V, H, 
£73 : 47 C. L J. 483 33 Or. L J. 8I9 . 1938 Out 4(4 . Ill 1. C 
323. 

— >ltlt ordinarily ft matter entirely within the discretion of 
.be judge as to whether be should make a referonee or not. The 
liseretloa should always be exercised when the judge thinks the 
'crdict Is not supported by evidence. 41 C. L J. 330 87 1,0,606: 
6 Cf. L. J. 1006 J 1923 Oal. 795. iJ C. \V N. 474, 32 C \V. N. 673 : 
rC. L. J. 4d3: 1928 Cfti 444 . 39 Cr. L J. 819: 111 I. C. 323. 
. Pat. 817: lOiSFat. 130: 39 Cr.L. J. 81. 

It Is oo lopger the law that the judge before making a 
ifereoee must be satisfied that the verdict ii perverio It la 
. irticient if in bia opinion tt ie necessary for the enda of juatlee. 23 
■ • W.N. 747S 461 C.840. 41C.L J.320. 25C. 555, 

even in casea where the judge disagrees with the verdict of 

^ j'ury, if be does not think that the ends of justice require a 
ereuce to the H. C, be need not do so. 50 C. 6S8 : 74 I. C. 950, 
•8 Fat. 120 : 6 Pat 817 ; 39 Cr, L J. 81 1 106 I. 0. 673 ; 9 Pat. 
‘ T. I9I. 

reference cannot be made only on the ground that the 

stion Involved wae a matter of Importance. 9 C. W. N. 
note ) 

it is ordinarily a matter entirely within the discretion of the 

'e as to whether be abould make a reference, but where the 
litiOQS necessary to apply s. 207 are present it becomes obligatory 
1 him to make reference. 41 C. L. J. 32b : 87 I. C. 606 : 26 Cr. L. 

' 06 : 1925 Cal. 795. 

reference ia the only way in which the miscarriage of j'ustice 

. perverse verdict of the jury can bo remedied by the H. 0. 10 C. 
13 Af. 313. . , 

—where the jury mlsuoderstands the law as explained by 
idge and delivers a wrong verdict the judge should refer the 
. ’ '.o the H. C. and not ask the jury to ooosider tbtlr verdict. 

.• • 412. 
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S 307. Sub-see (1). If the Judge disagrees with the 
verdict el the Jury,— confd. 

— -if the same body are to sit as jorymen and assessors a 
reference canool be based upon the answers submitted by the per* 
sons wbo were lo fact the jury in their capacity as assessors. 

M. W. N. 231 F. B. 

What IS necessary far reference. 

•>— .it IS no longer the Jaw that before makiog a reference, tbe 
" ■ ■ ■ 01 IS perverie ; it is sufficient 

reference Is necessary for tbe 
f. O. 606 ; 26 Cf. h. J. 1006 : 

the conditions necessary for reference to H. C. are not merely 

disagreement with the verdict of tbe jury but also that the judge Is 
clearly of opinion that it is necessary for tbe ends of justice to submit 
the case. If is quite traposible to direct the judge to bo clearly of a 
certain opinion and the judge’s view on that point is 
final for that purpose. 32 C. W. N. 673 ; 47 C. L. J. 483 : 1928 Cal. 
444 I 29 Cr. L. J 819 : 111 I.C. 323 

—It IS not in every case of doubt or disagreement tbAt ® 
reference can be made but tbe verdict cf tbe jury must be 
wrong before euch reference Odu be made. 41 C. 621. 8 Fat. 34*- 
1929 Fat 313 : 10 Pat. L T 409 : 1929 Or. C. 99. 1929 Or. 0. 399 . 
1929 CaJ. 737. 

—a reference should be made only when the verdict i» 
festif wrong and not In every case of doubt nor in 
which a different view can be eotectaioed. 8 Pat. 344 : 1929 rat. oli- 
10 Pat. L T, 409 : 1929 Cf, C 99 • 117 L 0, 173 : 30 Or. L. J. 721. 

when the evidence is so open to hostile criticism as to jC9t>' 

fy the jury in regarding it with suspicion, the H J. should not reiec 
the case under tuts sec. 7 C W. N. 1 15. 9 C, L. J. 432. 

tbe judge must confine himself to evidence properly given 

before him. 27 C. 295 : 4 C. \V. N. 129. 

the judge can refer a case to tbe H. C. only If he comes to 

the conclusion that the virdict of the jury is one which reasonao 
men could not rome to on tbe evidence on the record. A 
agreement with tbe verdict on the fact is not enough SI H. 950 • 
J928 ilad. 1186 • 55 M. L. J. 591 : 1939 M. VT. N. 185 : 114 I. O. 31J • 
30 Ci L. J. 31? F. B. 

Reference as to minor charges after accepting the jury's' find>’>3^ 
on grave charges 

it is not always correct to eay that a judge accepting the 

jury's findings on grave charges cannot make a reference ' 
object of having some of the accused convicted on minor ebarg ■ 
37C. L. J.34; 73 J. C. 770, ' 

Judge cannot reconsider, 

—the 8. J. cannot reconsider bis judgment of acceptance o 
the verdict of the jury and then make reference. 4 O. W. N. 683« 
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S, 307. Sub*B«e.(l). **lt IH* Jh^b* with th* 

vcrtfletetth* — rnnM. 

lI'Aicft jviyt fan naif f rtf/rtnee. 

Judfct wbo mxj mak* • refrrcoce li onl)* tbe }udi;e who 
held the trial knd b«ard the cTidenc* xnd not hla aucretior. S C. L. 
J.4^l . 2Cr L. J. 35G 

— s ;udee of the find JudkIaiCommiaaioncr'a Court when tryins 
a Setatoa c8»e cannot refer a ca*e If the verdict of the jury it un* 
anttnoua. hind 14d 1111. C. SCi T. B., 19!5 bind 549 F. B. 

ifsplatru^ 

‘'Necottary tor th* onda of JuBtlee." 

— — power of reference ariaea when haTinK an opinion 
contrary to that of the jury the Jud^e thinka It neceasary for 
tbe coda of luitice to aubmtt the caae to the i{. C But due regard 
muat always be had to the fact that tbe comtltutional tribunal to 
decide queationa of fact If the jury and not tho judge. 32 C W. K. 
C73 : 47 C L J 433 23 Or. L J. otO . 1918 Cal 4(4 ■ 111 I. C 
323 

—it II ordioarily a matter entirely within tbe diaeretion of 
the judge aato whetber be ibould make a reference or not. The 
diseretioa ahould alwaya be exeroiaed wbeu tbe judge tbinki tbe 
verdict U not aupported by evidence 41 C. L J. 340 *67 1 C. CU6: 
26 Cr. L. J. 1006 i 1925 Cal. 795. 23 C. W N. 474. 32 0 W. N. 673 : 
47 C. L. J. 433 : 1923 Cal 414. 29 Cr. L. J. 819: HI 2. C. 323, 
6J>at. 817 : 1928 I’at. 120 : 29 Or.L. J. 81. 

-~it ii 00 longer the law tbat tbe judge before making a 
refarenee muit be saclaSed Chat tbe verdict Is perveno It is 
•urticient if In bii opinion It It necessary for tbe ends of justice 23 
C W. N. 747 . 46 I C. 8lo, 41 C. L J. 320, 25 C. 555. 

- — even meases where the judge disagrees with the verdict of 
the jury, If be does not think that tbe ends of justice require a 
reference to tbe H. C. be need not do so. 50 C. 658 : 74 I. C. 950, 
1923 Fat. 120 6 Fat. 617 : 29 Cr L J. 81 : 106 I. C. 673 : 9 Fat. 
L. T. 191. 

reference cannot be made only on the ground that tbe 

question involved was a matter of importance. 9 C. W. 21. 
66 (note.) 

it is ordinarily a matter entirely within tbe discretion of tbe 

judge as to whether be should make a reference, but where tbe 
conditioDs necessary to apply a. 207 are prc:>eDt it becomes obligatory 
upon him to make reference. 41 C. L. J. 32U : 87 I. C. 606 . 26 Cr. L. 
J.10CI6 : 1925 Cal. 795 

reference is the only way in which the miscarriage of justice 

by a perverse verdict of tbe jury can be remedied by the H. C. 10 C. 
1029. 13 51. 313. 

where tbe jury oilsonderstands the law as explained by 

tbe judge and delivers a wrong verdict the judge should refer the 
case to tbe H. 0. and not ask the jury to consider their verdict. 
28 B 412. 

33 
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S. 307. "Necessary fOP the ends of Juatiee — contd. 

where the jury returns their unanimous Tcrdlct of guilt 

inspUe of the warnig by the Judge polotlog out great defects 
in the case for the prosecution, it was a proper case for reference 
1928 CaU 233. 

in a reference under this sec. the verdict of the tnaiority 

of the Jury should not be interfered with unless it is apparent 
that the case is very clear one. The faet that the verdict of 
the jury has the assent of one of the Judges of the H. C. is 
sufficient to show that the case is not so clear. 32 C. W.^. 783; 
117 I. C. 680 : SO Cr. L. J. 820. 

^'Submit the case." 

the S. J should slate clearly in bis reference on 

portion of the evideuce the accused should have been convicted. 
7 C W- N 345, 1929 Pat. 16 ; 9 Pat. L. T. 649 : 113 I. C. 694 : SO Cr. 
L J. 210, and also should state the points of difference with the jury* 
10 Bom. L. R 173 r 7 Cr. L. J. 192, 20 VV. R Cr, 70. 3 C. 623, where 
the order of reference did not contain those particulars the case was 
remitted to the S, J. for disposal. 1929 Pat. 16 s 30 Cr. L. J* 210 : 
113 I. C. 6$i : 9 Pat. L. T. 649. ^ .. 

—in making the reference the S. J. should confine hitoseJt 
to matters placed before the jury. 27 C. 295 i 4 0. W. li. 129. • 

— — sub'sec. (2) only contemplates a reference In the 
those persona in respect of whom tbe judge declines to accept the 
verdict. 42 0 789: 19 C. W. N. 584; 21 0. L.J. 492 : 16Cr. L. J. 
321 ; 28 Ind. 0. 657. 

——but when tbe accused was tried on several charges and the 
S, J. accepted verdict of the jury as to some and disagreed esto 
others and referred the verdict as to the latter, the S.J. ought to 
have referred the whole case leaving the H. 0. to consider toe 
whole evidence. 21 C. W N. 435. 9 Pat. L. T. 618 : 115 I C. 229 ; 
1928 Pat. 596 ; 30 Cr. L. J. 390. in this latter case the accused were 
-i... — J J o r ..~J »».« .-..y returned a verdict 

uflty under s. 147 and 
■ : •' ■ . .ed the verdict under 

. , . of not guilty 

s. 302(149 I. P. O. and referred the case to the H. C., held that toe 
whole case was open for consideration. 

the S. J. must refer the whole case against a parti- 
cular accused and not merely those charges on which there hapP^^ 
to bo a finding with which he disagrees. 1930 All. 489 ; 1930 Cr. 
C. 733 

——the judge should state in his reference that in his opjp’g 
it is necessary for tbe ends of jnatice to submit tbe case to the H. w. 
and that he disagreed with the verdict of the jury. 9 0* " ' 

66 (note.) 

——where several accused were tried together for the 
offence and the evidence was the same against all and the 
summed up for the acquittal of all and the jury returned a veroic 
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S. 30T. Submit th« eaa*~roR(cI. 

of **Bot miiltr*’ Btrreard«on» accufBd onlj- and a verdict of culltr 
ai recardt tbc mtt held that the froper procedure wai to refer 
the verdict of Ruiltr ai flagranti)’ pervrrie. 9II. C. y&O: 1926 Mad. 
370: 27 Cr. L J K6- 

"Racerdinp tha greunda of hia opinion " 

thia expreiiioo tneane that the Judge makiog the reference 

abould in effect abow the rcaaooa for convicting the accuaed in 
as clear a manner aa he would have done If the caae bad cot been a 
jurycaxc and he bad to write a convicting judgment. 50 A. 540 s 
2G A L. J. 296 29 Cr. L. J. 312 . 1928 AIL 6:2 : lOS I. C. 159. 

In making the reference the judge abould atato what 

material portiooi of the avidencc he bellevca to be true and bia 
reaaona for arriving at hia concluaion ao aa to enable the H. C. to 
appreciate them and to give due weight to them. 3 Tat. L. T 413, 8 
Bom L. It. 519 

the reference muat contain the grounda of opinion of the 

judge, it ahould be ao complete and self-contained that It ought 
not to be neccaaary to refer to the order sheet 25 C. W. N. 682. 

-~tbQ reference abould act out on what portions of the 
evidence or oa what facta the accuaed ahould have been convicted, 
7 0. W, N 345, 10 Ooni. L. H. 173. 

"Stating the ettenee.** 

ease of an acquittal by the jury the Sessions Judge should 
state in hia reference what offence the accused has in bis opinion 
committed, and on what grounds he differs from the jury. 25 0, 
W. N. 6'J2. 3 C 623. 10 Bom. L B. 173. 

Swb'See. (2). The Judge shall not convict or acquit the 
accused. 

—sub-sec (2) only contemplates a reference la the case of 
those persons in respect of whom the judge declines to accept the 
verdict. 42 C. 789 s 19 C. W. ff. S84 ; 21 C. L. J. 492 : 16 Cr. L. J. 
321 : 28 Ind. C 657. 

but when the accused was tried on several charges and the 

S. J. accepted verdict of the jury as to some and disagreed as to 
others and referred the verdict ae to the latter, the S. J. ought to 
have referred the whole case leaving the H. C. to consider the whole 
evidence. 21 C W N 435. 

»u. . .J— 1 - should not enter 
• ■ • rid refer the entire case 

. 361 : 1926 Cal. 925 : 27 Or. 

Sub-see. (3). Power of the High Court. 

Perverte terdicf. 

the H C. ehould not inteifere with the verdict of the jury 

unless It is perverse- 29 C. W. N. 842 : 41 0. L. J. 35 : 89 I. 0. 242 t 
1925 Cal. 909 : 26 Cr. L. J. 1298. 
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S. 307> Sub-sec. (3). Power of the H)gh Court — eonid. 

the H. C ebould only inter/ero where the jury has arrived at 

a verdict which is perverse or clearly or manifestly wrong. H A. 
L. J. 162 t 46 A. 265. 27 Cr. L. J. 773 z 1926 Nag. 308 : 22 N. L. B. 
42. 1929 Alt 338 ; 1191. C. 443: 27A. L. J. 509. 2 A, L. J. 475. 1^29 
Nag. 113 : 30 Cr. L. J. 789 : 117 1. C. S77. 1926 Nag. S08. 

in a case of murder where the jury unanimously acquit 

accused, it will not be interfered with on a reference unless it is 
quite perverse and unreasonable. 1923 Cal. 579. 38 C. L. J. 384. 

where the verdict of acquittal was shown to be amazingly 

perverse the H, C. could on reference convict the accused on the 
basis ot the evidence in the case 1939 Oudb. 86: 108 1. C. 990: 
29 Cr. L J. 452 : 5 O. W. N 216. 

the H. C. can phsce its own estimate of the evidence against 

the verdict of the jury, only when it Is of opinion that the verdict 
is perverse. 26 Bom. L. R. 6X0 ; 7 Bom. Cr. C. 162 s 83 I. C. 995, 

41 C. 621. 

Wrong verdict. 

— —the H C. should not interfere with unanimous verdict of the 

jury unless it is clearly wrong. 38 C L. J 384. 

Unreasonable verdict. 

-~in a case under e 307 th® H. C. can refuse to accept the 
verdict of the jury only when it IS unreasonable. 29 C. W- N.758 5 

42 0. L. J, 247 : 52 Cal. 987 • 1925 Cal 876 : 88 I. C. lOOO, 51 C. 1^ j 
28 0. W. N. 536 ; 81 1. C 712. 1929 Ondh. 28 . 1929 Cr. 0. 13 ; 116 1. 

0. 207- 30Cr. t.J. 570. 56 M.L. J. 103 : 1959 M. W. N. 194:117 

1. C. 787 s 1929 Mad. 135. 

—from the mere fact that the jury canont give their reason* 
beyond saying that they gave the accused beneht of doubt, the H. v. 
cannot bold that the jury had no adequate reasons for bringing ^ 
virdict of not guilty 41 O. L. J. 35 ; 86 I. C. 453 : 1925 Cal. 525: 
26 Cr. L J. 805. 

——where there is a substantial gap tn the chain of evideoce 
which one generally expects to see completed in a case of murder 
y had oot mentioned this point ia 
• -n for their verdict whatever may 
. • ■ • . ■ asking the jury of their reasons, 

lue n. u. cuuiu not leave out oi sight the fact that they bad reason* 
for their verdict which they bad not mentioned m answer to the 
judge’s question. 38C. L. J. 155. 

meaning of the words “subject thereto.” 50 A. 625 ; 26 A. 

J. 321 ; 108 I. C. 22.5 ; 29 Cr. L. J. 353 : 1928 All 207 F. 0. 

—it Is the practice of the Chief Court not to interfere 
the reasonable verdict of the jury if it be of the majority. 

I. a 103 ; 1928 Oudh 277 : 5 O. W. N. 281. 

Divided verdict of the jury. 

where there is divided verdict of the jury the majority givios 

the accused the benefit of doubt, the H. C. can after cunsideriOF 
the evidence and the opinion ol the S. J., set aside the verdict even 
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S. 307 Sub Power At th» K>oh Cevrl—ronfc^. 

thonirh it ii A (]ur<tinn of f^ct aod conrlct the arcaird. 51 C. 4C9 t 
R31 C SOI 

H’oyM $hoiil<1 hr ffi> rn tn Ike trrJirl t>/ Ihejur// and to Ike opinion of 

Ike judQe 

In dcalins 'rilh a cate under this trc. the H. C will bare to 

Ci?« du« wrieht to thf> vrrdict of the Jurjr and aI<o tn the opinion of 
the S. J. 4> C L J. 35. 29 C. \V. N 812. Si C. 1 W i 28 C W. S. 563 : 
Si 1. C 712. 10 C. L. J. 135: 2RC. W. N.9I7. 17C. W. N. 1707 : 6 
P. L J 261 41 C. 751. 3 r. L T. 413. 15 C. 269. 29 C. 128. 

R. 307 doci not put the opinion of the Jury on anv higher 

pUini. both ibould be given due weight, hut a* a general rule more 
weight ahould be attarbed to the opinion of the judge than of the 
Jury ae be it trained to weigh and appreciate the evidence and 
give reaaoni for his opinion whereat the jury are a body of laymen 
unaccustomed to weigh or appreciate evidence and give no reasons 
for their opinions 55 C. 879 1928 Cal 732 . 29 Cr. L. J. 823 : 

111 I. 0 327 

— thcH. C must consider the entire evidence and mutt give 
due weight to the opinions of the b. J and the jury 13 C. W. N. 
757 : 36 C 629. 17 C. W N. 1077 

tbo U. C. should give due weiglit to the opinion of tbo S. J> 
aod of the jury after eoniideriog the entire evidence and then eonvlct 
or aegult the accused. TbeU. C need not re construct the verdiot 
of the jury and it should always hesitate to reverse the unanimous 
verdict unless it bolds it to be uoreasooable. 40 C L. J. 135 t 28 G. 
W. N. 947 i 81 I 0. 145, 86 1 a 712. 45 if. L. J. 406, 36 0. 629, 9 0. L. 
J. 432. 15 B 452. IP L. T. 657. 

when the case rests eotirely on oral evidence the H. C. 

should uphold the verdict of the jury, for as they saw and heard 
the witnesses they were the most competent to judge as to the 
value of oral evidence. 40 C. L. J. 592. 

the real test to bo applied Is to see whether it can be said 

that the verdict was so unrcasonablo that reasonable men could not 
have arrived at that verdict. 28 C. W. N. 876 ; 82 I. C. 356. 4 Pat. 
L.T. 425. 

'When one of two inferences is possible upon the evidence 
the H. C. will not interfere with the finding of the jury even though 
the Court is of opinion that it would have drawn the other inference 
in case of Its being a court of appeal. 97 1. C. 17 : 1926 Pat. 566 ; 
27 Cr L. J. 104 

(Vhen the If. C, should not interfere. 

where the verdict of tbe jury is reasonable one and based on 

the honest opinion, the H. C. will not interFero on reference under this 
section. Human opinions honestly bold may differ on all questions, 
but the test to bo applied with regard to the honesty of such 
opinion is whether any reasonable man, on the materials before 
him. can bold it. 54 C. 703 : 1927 Cal. 848 : 28 Cr. L. J. 903 : 105 
I. C. 231 
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S, 307. Sub'sac. (.3) Power af Che High Court — contd. 

— is not the practice to interfere tritb the verdict of the 
jury unless it is fvroog and there is sufEcUnt materials to justiffit. 
50C. L. J. S18; 1930 Cai. HI : 1930 Cr. C 141, or unless there is mis* 
direction lo the judge's charge to the jurr. SI C. L J. 353 t 1930 
Cai. 437. 

——the H C will not substitute a conviction in place of jura’s 
verdict of not gulltj unless it appears that the jury bad acted iu a 
very unreasonable manner Sfi C 131. 32 C W. N. 953 ; 116 I. C. 
171 • 30 Cr. L J. 534 ; 1923 Cal. 287. 32 C. VV. N. 894 : 117 I. C. 602 : 
30 Cr. L J 804 and the possibility of the jury having been biased 
is no ground to substitute a convlotion 3i C. W. 27. 894; 117 I. C. 
602 : 30 Cr. L. J. 804. 

——the H. C. will set aside unanimous verdict of the jury where 
the prosecution has not adequately proved its case and when the 
facts are auspicious and will give the benefit of doubt to the accused. 
30 C. W. N 89. 1326 Cai. 1034, it \vill also interfere where there 
are suspicious uircumstances which show that the story put for' 
w^d on behalf of the prosecution is not acceptable. 44 0. L. J- 

—-where the opinion of the S. J. expressed in bis letter of 
reference was inconsistent with what be expressed in bis summing 
up and the majority of the jury acting on bis summing up acquitted 
toe accused having regard to the fact that the jury were judges of 
fact the H. C would sot interfere. 37 C. L. J. 30 

-—If the verdict of the jury turns upon the appreciation w 
oral evidence capable of being viewed either way. but as to wMoo 
the court takes a different view the H. C will not interfere. But 
where the evidence is so coercive it is impossible to draw any cosciu* 
sion except one adverse to the accused. It is the duty of the H. C. 
to interfere. 4 Pat. L t. 425 ; 1923 P. 474. 

the H 0. cannot interfere if the S. J. has refused to refer 

the case and there has been no material misdirection or failure of 
justice 4 Af L. T. 483, 14 AT. 36 J3 Bom, L. R. Ap. 19 ; 13 Af. 343, 
—the H. C. should not interfere in a reference under this 
section against the verdict of the jory unless it is of opinion that 
it could not be supported by the evidences on the record. 5 Fat. 573 : 
1926 Pat 535. 

-~-when the jury's verdict is nietber perverse nor unreasonable 
it should be adopted. 1927 Oudh 607 

the verdict of the jury has more weight than the opinion 

of assessors and should not beset aside particularly m the case of a 
verdict of acquittal unless DO sensible man could have come to such 
verdict. J928 Pat. 497 ; 9 Pat. L. T. 683 : 8 Pat. 74. 

Poifer to be exercised by the H. C. 

— -the powers of the H O. in the matter of a reference are not 

‘ jpeal under a. 449. 97 1. C. 17 ; 1926 

! • next ease. 

■ ■ • • * the H. C. when hearing reference, 

• C, exercises all the powers which it 
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S. 307. Sub>i*o.(3). Power et th« High Cewrt->frrnf 
rxrreUfi on 47 B SlsSlBora. L B 481? 1979 Bom. 3^8. SO 

Cr.L.4.390: 115 1 C. 2J9 - 9 I'ot. L. T 618: 1979 I'At 59C, but «ucb 
po<reri iboiilJ not !« exrrcl*r<} to the fulL 46 A. SC5 

OR rfirrrncr tbs H. C. could not comlder the quntion In 
rrfpcct of which the ]udee and the jurr 18 C. VV N.CCS: 

41 C. €6: 15Cr. L. J ISS.SSInd C. 731. 

ibe H C cannot re-open the verdict of the Jurjr on a certain 

question whCD the judge agree* with it 30 C. 41 74 I. C. S67 : 

S4 Cr L. J 763. 

>~-the H. C ebould be reluctant In interfering with the 
unanlmoua verdict of the jurj. 39 C. L J. 1. 46 A. S65, 2 A. L. J. 475, 
4 P. L. T. 425. 30 C. L. J. 3o3. 39 C. L J 155. 

under a 307 the II C ha* full power to re*open alt mattera 

■'*' • ' jury wlih which the S. J, 

* SI 1 C 629. SO A 625 : 26 
29 Cr. L. J. 353 F. B., 50 

when the S J. ditagrece with the verdict of the jury the 

H. C. may. on reference, go Into the facu of the cate. 6 Lab. 98 83 

I. C. 857 : 26 Punj. L. R. 263. 

under t 308 Cr. P C. read with tec. 428 Cr. P. C. tboll. C. 

baa power to call further evidence 56 C 566 ? 33 C. W. N. 632 : 1929 
Cal. 244 : 30 Cr. L. J. 1031 • 1191 C.378 : 50 0. L.J. 1. 

~~uDder a 3u7 the H. C. can place ita own estimate of the 
evidence against the verdict of the jury, only If It le of opinion that 
the verdict la perverse 26 Boo. L. K. 610 . 83 I. C. 955, (41 0. 621, 
17 Bom L It. 217) fal. 

—in sctiog under t. 307 the H C. roust act with great caution 
as it has not the advantage which the judge and the jury bad i e. 
to tee the witnesses giving evidence. 38 C. L. J 379, 51 C. 271. 

the High Court's duties under this sec. do not end by merely 

finding that the defence story is one which cannot be accepted. 
The H C is to base Us finding on evidonce on the record. 38 C. L. 

J. 1:75 1. C 145 

tbo H. C. can decide for itself the question of guilt or 

otherwise of che accused. 11 C. W. N. 715, 29 C. 128, 9 C. L J. 432, 
but in doing so it must consider the opinion of the judge aod the 
verdict of the jury, 15 C. 169, 15 B 452 the opinion of the minority 
no less than of the majorliy, will be coosidered, 36 C C29, the H C. 
is also to consider the reasonableness of the verdict. 9 C. 53 : 
11 C. L. R. 169, 20 B 215. 

the H. C is bound to oonsider the entire evidence in the 
case and then give due weight to the opinions of the 8. J and the 
jury. 29 C 128 17 C. W. N. 1077. 14 Cr. L. J 556: 21 Ind. C. 156, 
15 B. 452. 9 C. L. J. 432 • 10 Cr L. J. 57. 36 0. 629, 7 C. W. N. 
135 Bef. 

the H. C. in dealing with a reference can under s. 230, 

convict an accused person of the minor offence without a formal 
charge. 22 C. 1005. 37 M. 236. 
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S. 307. 5ub>seo. (3). Power ef the High Court — contd, 

—— ordinarily the H. 0. cannot conrict the accused for any 
offence with which he was not charged, 41 0. 662. though the B.C. 
can convict an accused for a tninor offence for which be was not 
charged, 22 C. 1006 but the H, C. on a reference cannot invent 
another common object to support conviction, 51 C. 271. 

“ Opinions of Sessions Judge and Jury," 

there is no provision to take the opinion of each jurym^o, 

•‘opinions of 8. J and the jury" In the aee mesne opinion of S. J. and 
verdict of the jury. 18C. W. N.6I5: 18 C. L. J, 522 : 15 Gr. L. J* 
31 . 22 Ibd C. 175. 

the opinion of the judge is expressed in the reference or 

at the hearing, while the verdict contains the opinion of the }ury> 
45 M. L. J. 406 : 192^ M. W, N. 695. 

——the opinion of the jury In this sec. means the verdict of 
the jury, and when the verdict of the jury ia divided it includes 
the opinion of the minority of the jury. 36 C. 629 : 13C.W. N. 757, 
9 C. L. J. 638 : 10 Cr. h J. 32 *• 2 lod. C 497, 5 O. L. J. 224. 41 0. 621, 
7 0.7/ K,135. 

—there IS nothing In anb^aec. <3) watranting the interpret*' 
tioa of the term "opiDioD" In it to mean anything other than the 
respective conclusions of the judge and jury, 29 M. 91 F. S„ approved 
1q the above ease. 

—opinion of the jury is its verdict and not the reason^ 
which the verdict is based. 3 Pat. L. T. 433 s 1922 Pat. 218{ 67 !• 0. 
581, 36 0. 629. 18 0. W. N 615. 51 C. 347. 29 M. 91 F. B. 

—the referring j'udge should ascertain from the jurors the 
reason for their opinion. 1 P. I».T. 657, 3 P. i,.T. 413, epeejally when 
there is some inconsisteoey m their verdict. 36 C. 629, 6 P, B 4. 
264, 

Hearing of reference. 

— -fhfl >,p<|rin,r rtl UndCr thlS SeC. 13 OOt 8^ 

origh • . ■ • ' . ■ F. B. 

opinion, the procedure lf‘“ 
down the case referred to a third 

judgt • . ■ 

- ■ > • srence acts as a Court oi 

refer* own judgment. 29 C. 28s, 

Batanlal. 691. 

when a case is xefevred to the H C. the trial cannot be 

deemed to be concluded until the decialon of the H. C. 9 A. 420. 

S. 306. Retrial of accused after discharge of jury. 


—if a Jury IS discharged In the course of a trial for misconduct 
the judge should hold a fresh trial before another jury newly e®* 
panelled. 50 O. 872. 



CRIUISlt mOCtOfRE CODE. 


5:1 


S. 308 Rttrlal of«eegi*d •ll^f dUeh^fg* of Jury-mnf<f. 

tbit tre ^1^0 not offret the cooatructlon of *. 403 Cr. P. C . 
a "retriar* nodrr thii arc. la not belrg tried again within the 
meaning of a 403 41 C. lOTS. 

an entr}’ to the rffrot that there ahould be no retrial on 
the charge operatei at an aeijuittal, the Judge cannot pa*" 
remarka impljring the guilt of the aecuied 1929 Sind 145 : 1929 
Cr C. 313 . IIK 1 C. 195 s 30 Cr. L. J.87T. 

S- 300 Oelivaey of opinions of asttaton. 

the atteieort are to give their orinlona orallf and not In 

writing or in the form of judgment. 39 C 119 

a trial la altogether vitiated if the atieiiore are not asked 

and an oppartunlt]r Is not allowed to give an Independent opinion on 
the case The cross examination of the Bsiesiors is entlrelf 
contrary to law This sec. giaea the judge no power to Question the 
assessors until they have delivered their opinions orally and he has 
recorded them If there is anything obscure m their verdict there 
le no objection to the judge asking Questions to clear up such 
obscurity, but be Is bound to allow tbe aaseisora to express tbeir own 
opinion Independently In tbeir own words on the whole case before 
interfering with them in aoy way or asking them any Question 
whatever except “what is your opinion *' 40 C. 1C3 . 11 Cr I«. J 497 : 
15 Ind. C. 641 22 C. 377 Rtf. 12 C. W. N. 498 : 15 Cr. L. J. 385 » 23 
Ind. C. 985 Rtf. 41 C 350. 

^^tbe power of summing up tbe evidence should be exercised 
by tbe S J under thissec. in long and intricato esses and ho should 
obtrude on the assessors bis own opinion on the worthlessness or 
otherwise of tbe evidence. 9 C 875 : 12 C. L. It. 60C. 

— ~wben tbe S. J's view dllTcre from tbe oplolon of the assessors 
it is bis duty to record ID bis judgment tbe opinion of tbe assessors 
with the reason given by them. 48 P. R. 19C5 Cr. : 192 P L. R. 1905 : 
3 Cr. L. J 132. 26 M. 589. 24 M. 523. 3 W R. Cr. 21. 8 O. L. J. 59. 

■ the opinion of the assessors must have regard paid to it 
but after all. it is the judge who is to decide tbe case on the facts 
as well as law. J4 Bom L. B. 710 : 13 Cf. L, J. 677 : 16 Ind C 325. 
1924 All. 511. 

assessors cannot be asked to consider their opinion. 18S& 

A. W, N 22. 

opiaion of each assessor ahould be separately taken, 9 C. 

875, 41 P. R. 1887, and on each distinct charge. 22 W. R. Cr 34. 
109 I. C. 497 : 1928 Nag 257 s 29 Cr L J 561 : 10 A. I Cr. R. 358 
-^personal knowledge of the assessors esnnot bo imported in 
tbe judgment. 24 W. R Cr. 28 

■ ■ — the record of tbe opinion of each assessor should appear at 
tbe commencement of tbe judgment. 26 M. 598 

the S. J cannot take evidence after tbe aseessors have given 

the opinion. 29 P. R. 1888. 1889 A. W. N 181, 15 A. 136. 

judgment by tbe successor of tbe judge is Illegal 21 W. B. 

Cr. 47. 8 C. L. J. 59 ; 8 Cr. L. J. 121. 
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S, 309. Delivery ef opinions of assessors— 

the assessors caoDOt be recalled. I W. R. Cr. 40. 

where the judge accepted the opJoiop of the assessors as to 

the findiog of tbe accused oot being goiltr of abetment oftsurder 
but convicted the accused for causing disappearance of the evidence 
of murder without putting the same to the assessors, heid it was 
imperative to take the opinions of the assessors. 2S Bom. L. 
B 1318 

where the accused is convicted of an offence with 

which he is not charged the Judge is not bound to require the 
assessors to state their opinion. 1929 Smd 147 : 1929 Cr. C. 
31 5 30 Cr. L. J. 875 : II8 I. C. 193. 

S. 3T0. Procedure In epae of previous conviction. 

this sec. is expressly made applicable to trials before the 

Court of SeaaioQB onl? and not to trials before the M* SO C. 367 • 
l92SCai. 7U7. 

-—this sec Jays down a special fotm of trial of the issue 
liability to enhanced punlshmeot in consequence of previous con* 
viction. SO C, 367 : 1923 Cal. TOT. 

—a previous convictioo caoonly be taken into considetatjon 
after the accused is found guilty. 39 B. 3S6. 

—where previous conviction was admitted before defenceevl- 
deoce had been taken the conriotioo was set aside. 10 0. VT. K. 1^^ 
(note), contra. SO C. 367. 

previous conviction should be proved by copies or extracts 
from judgments or bv any other documentary evidence and the 
examination of the accused in respect of the couvictioos is, bsviog 
regard to sec 342 Cr. I’. C without warrant or jnstificatioa. ^he 
S. J. is however justibed under this sec. in passiug sentence on the 
accused on admission by him of such previous convictian which 
should not be interfered with unless the accused has been prejudicea. 
28 C. 689 : 5 0. W, Jf. 670, 26 C. 49, /of. 28 B. 129. 3 L. B. fi, SOS Sef., 
27 M. 238. 

the S. J. cannot cali upon the accused to plead to previous 

conviction pending a reference to the H. C. 30 Af. 134. 

identity must bo proved. 2 Weir 332, 6 B I.. R. Ap 

1831 A. W.N 144. 

admission of evidence of a previous conviction and Ihe 

framing of a charge under s, 75 I. P, 0. before the accused 
is called on for his defence, is not illegat. 50 C. 367 ; 19” 
Cal. 707. 

—further charge about previous convictions and the accused s 
statement in respect thereof should not be read out and the accused 
should not be queationed in respect thereof unless and until be has 
been convicted or the opinfona of the assessors have been record*" 
on the charge of the subsequent offence. 103 I. C. 203 : 28 Cr. B. J* 
«67 : 1937 Lab. 774 
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S. 311. Whan cvidane* of prtvIoMt conviction may bo 
^ivon. 

— clrcam«t!iffcpi undff which rfcvlout conviction would l>e 
relevant under • If. 43. and 51 of the Kv, Act 1 C. W. N. 116. 4 C. 
W. JJ, 97, 27 C 139. 14 C. 721 F. B. 

‘■^In a trial of ofTcnco under as. 395 and 402 1. P. O. the 
evidence of rrcvloua conviction la ool pemii**ible under arc. 51 KvI. 
Act, no evidence havini; been prevloualf ofTered of the oceuied'a 
Rood character. Nor doea aa. 6 and 14 Evi Act juitlff the admiaal* 
hlHlf 5 P. L. J. 706. 

S, 321 List of Juroea and aaaataora. 

pertoni of an Indeprodenk condition la life, men of lude* 

ment and experience tbould be choten ni jurori and asaetiora, S3 W. 
R. 35. but men of high aocial poaitton aucb av a hereditary Iia}a. 
should not ho aummoned to aerve aa juror or aascivor unlegi it were 
known that be would be willing to act aa such 1897 A. W. S 167. 

asaeiaora can be chosen only from the list prepared under 
this aection RatanUI. 301. 

S. 326. Olatelct Maalatrate to summon Jurors and 


atsseasors, 

—the duty of issuing a precept to the District Magistrate 
to aumtnoa jurors and attessora is imposed on tbe Sessions Judge 
and cannot be performed by a subordinate tbougb In charge of tbe 
cunent duties of tbe Court of Sessions. Ratanlal 148. 

— >-In a murder case where the number of jurora aummoned were 
14, nice of whom appeared and were chosen by lot tbe trial was not 
bad by reason of the fact that only 14 Jurors bad been summoned 
In coRtraventlno of tbe provlslooe of as 271 and 326. 34 C W. K. 
296: 51 C. L. J 171: 123 I. C. 661: 1930 Cal. 212 : 31 Cr L. J. 536 : 
1930 Cr. 0 212 F. 6., 1927 P.C 44 opprovfd 25 M. 61 P. C. Disl. 
^33 0. W. Jf. 1053 and 1930 Cal 60) overruled. 

— >tbe legislature does not intend to have a large area of 
selection in tbe persona atteodiog upon tbe aummon on the theory 
that larger is the number of effective names in the ballot box the 
greater the chance that tbe persona cbosen will make good jurors 51 
C. L. J. 171 : 31 C. W. N. 296. 123 I,C. 661 : 1930 Cr. C. 212 : 1930 Cal. 
212 F. B. 

— -all assessors should be BUmmoned on tbe first day on which 


a criminal sessioos commeoces although many trials may be 
proposed to be held fa tbe course of that sessions. 17 Cr. L. J, 
17 (All). 

where only three jurora having attended, the judge 

summoned jurora from among tbe residents of the town on tbe 
-day fixed for the trial, held that the jury was not properly constituted 
and there was a serious Irregularity not to be cured by s. 537. 
7G.W N. 188. 

objection as to the constitutiou of tbe j ury cannot be taken. ' 

for tbe first time at tbe bearing of the appeal. 34 C. SV. If. 106 t 
1930 Cal. 291 : 1930 Cr. C. 379. 
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S. 332> Penalty for non-attendance of juror or 
assessor. 

cooriction based on serrioe of summons by registered letter 

Is bad, 1 C. W. N. 116 (oote) 

~—a jury-man eaoaot be Bae<J for aoa-attendsoce xrbeD at the 
time of service he was away from hooie. He has no obligation to 
notify his address to the court. 6 C. W, N, 887. 

——there 19 no appeal from an order of fine but the court may 
reconsider the ground of absence. 8 W. R, Cr. 83, 

5. 333. Power of Advocate General to stay prosecution. 

this sec. is no bar to fresh proceedings being taken befote 

a competent Alagistrate upon complaint or Police report or under 

B. 190 (c) 40 C. 71 . 16 C. W N. 983. 

- - -the Advocate General may enter a nolle prosequi and the 
accused shall be disebarged, 2 C. \V. H. 481,7 C. VT. N. 31 (note). 
8 0. W. N. 41 (note). 41 C. 1072. 

—the effect of a nolle prosequi entered into by the 
General js to put an end to tbe’particular indictment on which 
he was brought before the court and be cannot be proceeded agsi&tt 
on the same charges. 52 C. 590: 89 /. C. 709 ; 1925 Cal. 902 iS&Cr. 
L. J. 1397. 

S. 337. Tender of pardon to aceompliees. 

Amendinents. 

Tkta section has been considerablff altered, its scope broads^t^ 
and the procedure relating to tender of pardon fully set out. ^foiB the 
sec applies also to offences other <Aan exefustvefy triaSfe by the 
ti. a. or the 8. C. 

Scope of the see. 

this sec does not suggest the idea that the only method 

of obtaining the evidence of one co accused against another is hy 
tendering pardon to him with all the safeguards mentioned in the sec. 
and this sec. docs not oootrol seo. 494. 1929 Cal. 319 : 56 0. luzC 
33 C. W. N. 468. 

In which cases pardon may be tendered. 

the pardon granted to an accused in a case not triable 

exclusively by the Conit of Sessiono is iliegal. 25 M. 61 F. B* 
the scope has been broadened by the amendment 

the approver is an approver with regard to the whole case 

and not as regards tome of the accused only. When pard^ 
tendered with regard to an offence triable exclusively by *beS J- 
the fact that there may be other offeoces does oot tnvalidate the 
pardon. 87 I. C. 965 : 26 Cr. L. J. 1945 s 1925 Nag. 40^. 

where the offence originally charged being triable by *be ^ 

C. exclusively is subsequently altered to a charge not exclusively 
triable by him. the validity of the pardon Is not affected 81I. «* 
881 ; 25 Cr. L. J. 1057. 
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S. 337. In Mhich «■••• p»rtf»n tnajr b* ttntf*r«d»CY)nr>/. 

all lhat thif rrqulrea U that tbvra ahouM l>c an inmtl* 
cation in rrofrrta rrcardmc an offence triable etelunlTrlT hf tbo 
H. C. or the Court of Seeaiooa for an offence punhhahlo with 
impriioomcnt wbich may extend to ten yeara, i9!S Nag Sl7: 26 
Cr.L. J. 1115: S'! I C 2'(3. 

—the crantlng of Ineu* /vat/enfirr ii a matter of judicial 
dlicretion and U ahnuld not be granted In a eaio where the accuied 
hat made two contradictory Blatementa. 1929 All. 321 : 27 A L. J. 
227 : 120 I C. 126 

Appeover’a diaeloau re map net be reduced to writing. 

the dlscloiure of facta by the approver may not bo reduced 

to writing. If it waa made orally (be verbal testimony of the person 
to whom It has been rnadc will be sufficient to prove the same Dut 
the practice of reduelns it Into writlog is obviously very desirable 
ao that no dispute may subte«|uently arise. 29 Punj. L. il. ICS : 29 
Cr. L. J 413 • 1928 Lab. 320 - 108 I. C 5N. 

To whom pardon can be tendered. 

under tbU aec. It IS not necessary that tbe person to whom 

pardon is tendered should himself be ebarced with no offence triable 
exclusively by tbs Court of Sessions. All that is necessary is that 
be abouid be directly or indirectly cooeeroed in or privy to lueh 
•offence. 6 N. L. J. 144 : 73 1. C. 263 : 34 Cr. L. 3. 5C6. 

——a pardon may be tendered ton person even after a charge 
has been framed agaiuit him 22 Cr. L. J 355 (Lah.-. 

—a pardon can be tendered to an approver in tb» course of an 
inquiry even though (be principal offender has absconded and tbo 
trial therefore cannot proceed. In such case the approver's state* 
ment will be recorded under a. $13. 46 C. 130. 

pardon cannot be tendered to a person whoso complicity in 

the crime is not admitted by itself as eucb person cannot be con> 
sidered to be an approver. 24 Cr. L J. 799. 

a tender of pardon to a person wbo had already pleaded 

guilty but wbo bad not been eentenced on hia plea, is not Illegal 
though he may DO longer be regarded as a respected offender. 35 M. 
61 P. C. 

—no man ought to be treated as an accomplice on mere 
suspicion unless be confesses that he had a conscious hand In the 
crime 11 Bom. L R 1153 : 10 Cr. L. J 530. 27 Af. 271. 

persons wbo assist in coocealiog a crime already committed 

are not accomplices 27 &I, 371. 23 C. 361. 

persons who admit that they were cognizant of the crime 

and made no attempt to prevent it and did not disclose its com- 
mission are not accomplices but their evidence ought to be treated 
with suspicion. 24 W. R. Cr 55, 21 C. 328. i61, 27 0. 144. 20 W, R. Cr. 
19, but spies and informants who with a view to Jay trap for suspec- 
ted person suggest to him the commission of an offence and supply 
him with the means for committing it, are themselves abettors of 
the offence and accomplices 19 B. 363. 
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S< 337. Who can tender pardon. 

a Magistrate of a district canaot tender pardon to a person 

implicated in an offence committed in another district and inquired 
into in the latter district. 20 A. 40. 

a Deputy Commissioner trying a case triable exclusively 

by the Sessions Court, under the power conferred by s. 30 csa tender 
a conditional pardon to an accused. 10 0 W. K. 84?. 

when a case is under iorestigatioo. a M. can tender pardon 

only with the eanetion of the District M.. 5 A. L. J. 691. 

——where a first class M. under the authority of the DC. Af. 
tendered pardon to an approver at a time when the offence was 
under investigation by the police and the approver subsequentiy 
gave evidence the pardon was validly tendered. 3 Lab. 431 : 7 51. 
C. 365 . 24 Cr. L. J. 941. 

Power and duty of the M. tendering pardon* 


the Af. tendering pardon Is not competent to try the case. 

10 C. W. N. 847 • 4 Cr. L. J. 44. 3 P. ft. Cr. 1898, 82 I. 0. 573 : 25 Cr. 
L. J. 1341, 88 L 0. 736 : 1925 Oudb 472, but the Dt. M. sanctioning 
the Render of pardon to an approver is not so precluded. IW" 

—where in a case of robbery the M. grants a conditional 
pardon to an approver and is satisfied that there Is pr/md /ccte 
ease, be has no lurisdiction to dispose of the ease himaelf hot i* 
bound under s. 337 (2| (a) to commit the ease to sessions. 4 fiur. 
L. J. 11 . 86 I C. 477, 

—the M. tendering pardon should explain the conditions 
which accompany the tender. 12 W, R. Cr. 80. 

3 M. tendering a conditional pardon should record his 

«« u .. .tg facts which led up to the tenaef 

• . ' • to state reasons does not vitiate 

. • L.J. 142,36 0 629, 13 0. W.N. 757. 


the omission to record reasons for tendering a pardon is 

neither an illegality nor an irregularity which vitiates the proceed* 
ings. 5 Lab. L. J. 407. 

an approver to whom pardon has been granted cannot be 

committed to sessions by the M. acting under this sec. but si^h 
commitment does not vitiate the trial agamst other accused. 50 Cr. 
L. J. 567 : 1929 Oudh 190 : 116 I. 0, 193. 

Power of Local Government. 

the tender of pardon by the Local Government although 

doubtful validity in law can In no way be regarded as an induce- 
ment or threat ilicgally held out to an accused person to disclose ° 
withhold any matter within his knowledge. 5 0. L- J. 224 : 5 Lf. 
L. J. 142. 

the Local Government cannot offer conditional pardon* 7*^ 

C. W. N. 847, 10 0. W. N. 962 : 33 O. 1353, 5 C. L. J. 224. 
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S. 337. Power of Loeal Ce«ornmont'‘<x>nf</. 

— thi« tre ha* nothing to do with the powrr* of diicrotlon of 
an expcotiTc authority auch sa a Local Oorernment in the ntattrr 
of isitiiutiac or refraining from inalitntlDg any proiecution 45 A. 
::G: 21 A. L J. 42. 

— — an rcamlned a« a wltneai unlcia and 

until be haa been diacharged by a written order , a mere promia" of 
immunity from proarcutlon giren by the Local Oorernment does 
not amount to an order of discharge which requires a formal order, 
1 Lab. 102. 1904 P Q. 21 Iltss. 

Forfeiture of pardon. 

a wltoeai who, after accepting a lender of pardon, makes a 

full and true disclosure, IS oot at liberty to subsequently contradict 
his statement without aoy risk of forfeiting hla pardon. 33 M. Sl4 : 
7 M. L. J 121 : 1910 M. W N- 5 . H Cr. L. J. 254. 

no formal withdrawal of pardon and no format deelaratloa 

of the forfeiture of pardon are required to proceed against a person 
who accepted a conditional pardon but violated the conditions. 19 
C. W. Jf l7Cr . 27 Ind.C. Ifrl : 16Cr L, J 120,37 A. 331. 

— — DOD-forfelture of pardon may be pleaded by the seoused, and 
It becomes one of the issues to be heard, oboie ease. 11 A. 79. 

->->-wbea one accused who wae given the pardon forfeited it 
before the committing &f. who committed the ease to the Court of 
Srssiooi, the tatter might take a apeelal verdict from the jury tn the 
first loitance as to whether be bad forfeited tbo pardon. 10 0. W. 
N. 295 1 42 C. feS7 ; 16 Cr. L. J. 65, 30 6, 611. 

— ~tbe validity of a pardon wilt not be affected by the fact 
that the co*aecused against whom bis evldonco was afterwards 
recorded was ultimately convicted of a minor offence. 9? I. C. 367: 
27 Cr. L. J. 1103 . 1926 Ail. 90. 

an approver falls to comply with the condition on which 

a tender of pardon Is made as soon as it is established that the dis- 
closure IS not a true and full one and It becomes apparent to be so 
as soon as be is shown to have a statement entirely Inconsistent 

.1., — — -r X. pardon was tendered. 

' ' .amlned at the trial of the 

' 'each on the part of the 
■ ■ . • . . the trial of the approver 

■■ . , ' . J. 413 : 108 I. C. 514 : 

1928 Lab 320. 

Discharge and re-arrest of approver. 

—at the end of the trial approver must be discharged by tbe 
court and tbe Crown may re-arrest him. 30 fi. 611. 

■’ an approver till after the 

' i' ' finished, and his trial should 

• ■ • • ry to take proceedings against 

. •• 4 A. 502. 4 U. B. B. 7: 7 Cr, 
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S. 337. Discharge and r'e^srreBi of approver— 

the approver shall be, unless be is oq trial, detained uotil 

the termioatioQ of the trial. 8 h. B. R. 357, 37 B. 146. 

sanction of the H. C. for prosecution of approver is to be 

obtained by motion in open court and not by letter of reference. 
30 P. W. R. 1912 Cr. ; 175 P. L. R. 1912, 230 P. L. R. 1912 : 13 
Cr. L. J. 451. 

where the approver deposes to crimes which are not part of 

the inquiry without being warned against making inorimioatiDg 
statements and proceeding on tne footing that the pardon covered 
the whole held, he could not subsequently be tried for offences 
which he deposed to. the pardon being a bar. 96 I. C. 509 : 1926 Fat. 
279 : 27 Cr. L. J 957 • 5 Pat. 171. 

Appear as witness, sub«sec. (2). 

— ■ according to the sub-sec. (2) the approver shall be examined 
as a witness “in the oase” which includes the preliminary inquiry. 
24 M. 321, ll N. L. H. 59 (this the law under the present afnenoea 
section}. 

——any person who has taken pardon under s. 337 must be 
examined as a witness in the court of committing M. and io the 
subsequent trial of any person tried for the offence, provided lbs 
approver can be physically produced,. Keo*compliance with tnU 
provision renders the trial illegal. If the approver dies after 
giving evidence before the committing M. the provisions need not 
be complied with but the fact that the approver is untrusttrortny 
or that be gave s false story does not absolve the court from oom* 
plying with the statutory provision. 1$3U Lab. 95 ; 11 Lab. »30 i 
320 I. 0. 489 . 31 Or. L. J. 111. 

—failure to comply with the provisions of s. 337 {«) is ao 
illegality and not an irregularity 1930 Lab. 95:11 Lah, 230 : 120 
I. C. 489 J 31 Cr. L. J 111. 

there IS no provision of Indian statute law nor is there any 

principle of natural justice which makes an accomplice, as such, an 
incompetent witness at the trial of another person in respect of the 
offence in the commission of which he was an accomplice. 45 A. 
226 : 21 A. L. J. 42 

—— competency of the witness is not affected but his credibility 
may be affected by the assurance of amnesty given to him. 1925 
Nag. 313,1923 All. 343 /oI 

•——great caution is necessary in admitting and using the 
evidence of an approver. It not only requires corroboration in 
material particulars for its use but as evidentiary value depends 
considerably upon the circumstances under which his evidence was 
tendered. 33 C. 1353. 

——the evidence of the approver should not be believed without 
material corroboration, 12 Cr. L. L. J. 35 : 1911 P. \V. B. 3 and it » 
unsafe to convict an accused upon such testimony. 19 W. B- 
20 W. R 19. J916 P. W. R. 6. 29 C. 782. although it is not illegal. 

7 A. IG. 1 M. 394, 5 W. R. 80. 15 W. R. 37, 6 B. L R, 108. 
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S. 337. Appear wMnept. puti'ppe. (2)— confi. 

t» the amount of corrabontldo necei»r> there li no hard 
and fdtt rule. SS C 3d7. there ahould be corroboration of important 
clrcumitaoce* of the ator)'. It W It. 21. identity of the prisoner, 
3D. U. C It .>7 10 B 319.1 B 475,21 W. K 63. 18 C. W. .S. 559. 
pretence of the prisoner at the scene of olfence or hit participation 
In the committiun thereof, 19 W ft. 16 

where three police oflicera acted in conipiracy to demand 

illetral gratificatton the teitlmony of accomplicei who were really 
victimized hy them into ofTertnit them illegal irratificatlon and had 
not wi>lint;iy done ao, would require a much slighter decree of corro* 
boraiion than would be the c.tse if the accomplicet were entirely vo- 
luntary Bccompllees 1919 Bom 2'I6. 53 ft. 4*9 . 31 Bom L. it. 515 : 
1923 Cr C. 114 

—if a person has been merely an accused of an ofTence hut 
has not been proceeded against be la a competent witness. 10 C. 
L. a 55i 

—when persons, accused of the same olTeaee, arc separately 
tried each iS a competent M itness in the trial of the other, without 
resorting to this sec 23 U. 213. 5 Cr L J. 399 V. IS. H (1996) 
Ev.3. 2S0 W N 493 45C 72(1: |9 Cr L J Ce3 

—the evidence of an accutoJ taken under a conditional pardon 
it wholly inadmissible 10 C W. N. 817 : 4 Cr L J. 44. 33 C 1353, 
9 P. R 1906: 4 Cr. L J. 282. 

-^if an accused person after acceptiDg pardon shows inolina* 
tlon not to give eridehce. be should be etamined as a witness and 
then dealt with under 4 339,31 U 272. 

-the deposition before the committihg 51. of the approver who 
resiled from bis itatcmenie la the bcssiont Court and was then and 
there put in the dock and tried with the other accused was not 
admissible in evidence, because the co-accused bad no opportunity 
to cross-examine. 22 C. 50. 

—the prosecution IS not bound to put the approver forward 
as a witness at the Sessions trial if they believe that he wouio give 
false evidence 21 M, 321. 20 A. 529, 41 P. R. 1905 : 3 Cr. L J. 55. 
F. B , 33 fil. 514 - 7 AI. L. T. 121. 1910 M. W. N. 5 s 10 Or. L J. 254, 
or if be has shown by his evidence before the Magistrate’s Court that 
he IS an untrustworthy witness. 42 C. 856. 

.. • 1 . .. irehminary inquiry keeps 

the 51. can withdraw 
, to examine him in the 

oussious vriai. .44 M. J2X. 

—the evidence given by an approver before the committing 
5r. may be used as evidence in proceedings taken against him if be 
has not satisfied the condition of pardon at the commitment 4 U D. 
R 7 (Cr. P C.), 1905 P R 41. 

when the committing if. granted pardon to an accused who 

accepted it and was ezaniloed as a witness for the prosecution but 
bis name was not struck off from the category of the accused till 
the case reached the Sessions Conit where the Sessions Judge struck 
31 
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S. 337. Appear as witness. 8ul>->ec. (2) — conld. 
off his name from the list and examined him as witness for the 
prosecution, held that there being no prejudice to the accused the 
evidence was admissible. 54 C. 539 : 1927 Cal. 6'iO : 103 I. C. ^45: 
28Cr. L J. 689. 

a co*accused discharged under s. 494 (a) instead of pardon 

being tendered under s. 357 is a competent witness against h's 
co-accused. 95 1. C 47l . 1926 Kag. 426 : 27 Cr. L. J. 507. 

S. 338. Power to direct tender of pardon. 

the S J cannot tender a pardon under this sec. when the 

offence for which he has been committed is not triable exclusitfii? 
by the Court of Sessions 10 C. 936. 25 JI 61 P. C. 

the C. il. must obey the direction of the S. J. 6 W. R. Cr. 5- 

— —evidence of the approver is admissible though the evidence 
of the pardoned accomplice, taken with the statement of unpardooed 
co-prisoiiera is not sufficieot by itself to convict those who nc'^er 
confessed. 7 A. 160. 

——the word “supposed" is intended to mean not actually coo- 
Ticted although admitted to be parly to the crime, oioie case and 
Rdl. Uq Cr 750. 

—the Local Oovernment cannot tender pardon 33 0. IdSd, 
10 C. W N 847 : 4 Cr. L. J 44 

pardon can be tendered to an ’'accused.” 9 S. L B. 43. 

— it Is extremely improper to grant pardon at a later stage m 
the trial just before judgment. 1834 A. W. Ti. 147. 

S. 33d. Commitment of person to whom pardon has 
been tendered. 

Forfeiture. 

the word “forfeited” has been submitted for the word 

“withdrawn". 32 M il73, 15AI. 352.so a pardou can be forfeited ana 
not withdrawn, 31 P R. 1904. 50 P. R 1905 : 3 Cr. L. J. 342. 

- — the approver commits a breach of condition if he fails to 
make a full and true disclosure throughout both before the C. M- as 
well os the S. J. 24 M. 321, 32 M. 173. 

— — where in giving evidence material discrepancies are intro- 
duced into the evidence with the intention of benefiting the accuse , 
there is a forfeiture of the pardon by giving falsa evidence. 91 J-'-'- 
253; 27Cr. L. J. 77. 

—the mere failure of the evidence of the approver to proc^te 
conviction of his alleged associates in crime is insuSicieDt in '^self 
justify a summary order for tbe wlthdrawol of the pardon and t 
trial of the deponent. 15 P. R. 1895. . . 

——the question ia whether the accused has forfeited his Patf 
by some act of bis own and not whether the If. has validly wi* 
drawn it. 25 B, 675. . 

tbe H. C. or the court of Sessions is to determine whet 

the pardon has been forfeited. 25 B 675. , , 

—— the S. J. may take a special verdict of the .he 

instance as to whether tbe pardon has been forfeited, and < 
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S. 339. Farfcliup*— 

•QuctlloD fnuit form an fttue in the trial. 19 C. W. N*. *95, 4S C. bS7 : 
16Cr. L.J. €5, 3'' U Sll.St M. I73.«nd « conrlcUon without the 
dctprmtnalion of fuch i»«ue It illritAl. 32 AI. 173. 59 P It 1305 : 
43 P. L. K. 190G • 3 Cr 1.. J. 342. 31 P H. 1904 (thf n-ir nnrnrf. 
fnrnf has nadf the pftint clearf 

——It 11 op<?n to the psrdonH accotnplieo t<> plead in har of iiia 
trial that be did oomply with ihr condlltone of pardon, and the 
plra tnutt bo cone Into. 30 1) fill . S Uom. L. It. 740 : 4 Cr. L. J. 
346 

the lubitltutlon of the word “forfeit’* in t 399 for the word 

“withdrawn tnakei it unnecetaarj fora .M. to withdraw or cancel 
the pardon before trying the approver The S. J it to decide 
whether the pardon hat been forfeited, and thia can only be done 
after the termination of the tr> >1. <3 Cr L. J.GII 68 I. C 835 

— >no formal declaration that the pardon has been forfeited and 
formal withdrawal of the pardon are necessary. 42 C 856 42 0 756. 

33 A. 305. 32 .M 173, 3U U 611. itilS P It 24, 7 N L It C5. the 
forfeiture it ipso facto incurred 37 C. 845 

Hew the approver la to be dealt with. 

—It ia open to an accoaed who has accepted pardon to resile 
fioin It and claim to be tried. If be does it before he is treated 
as an approver and put into tbe witnesa box, there is no illeRslity m 
his betaR tried alone with the other accused 33 .M. L T. 77. 1923 
il. W. N. 697 . 45 If. L J. 613. 

—eoofestion made by an approver under a proaiiie of pardon 
but with respect to different offence is admissible in evidence against 
him 46 A 236 • 22 A L. J 85 : 81 I. C 604 F. B. 

—when the person to whom pardou has been tendered ez> 
presses complete Ignorance and states that be was indifferent 
whether pardon was granted to him or not, be did not accept the 
tender of pardon 1924 All. 564. 

an approver forfeiting pardon should be tried de noio after 

the trial of tbe pnneipal accused has been hnisbed 23 B. 493 24 M 
.321. 4 Bom L K. 826. 4 U. B II 7: 7 Cr. L. J. 245 confra. 20 A. 529* 
29 A 24, 1908 A. W N 259-5 A- L. J. 691. 

the M should not commit tbe approver along with the 

principal accused. 31 5f. 273 

sauctlon of tbe H C. is necessary for the prosecution 

'in regard to the statement made under conditional pardon lO B 
190, IL B H C. R 34, and tbe want of sanctiun is a fatal irregularity 
27 C 137. 42 P R. 1884. 

sanction to prosecute for perjury ought to be refused 

/unless it appears that a conviction for tbe original is unlikely or a 
prosecution for it is undesirable for any other reason or that on a 
•conviction for the original offence the sentence that could be passed 
would be too tight to cover both offences. 103 f. C 101 ; 28 Cr. L J 
-645 : 1927 Nag 189. 
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S. 339. How the approver la to be dealt with — contd. 

*u_ — prosecute an approver for 
in the H. 0. on bebdlfof ttje 
1 3f. 47. 10 P. R 1904. 1893 A. 

sanction cannot be given unless the Public Prosecutor 

certiSes that in his opinion the person ivbo has accepted such tender 
has either by wilfuIJy concealing anythiog essential or by giving 
false evidence not complied trith the conditions on which the pardon 
was tendered. 1919 Oudh 527 : 1929 Or O. 625 

the certificate of the Public Prosecutor is a condition 

precedent to the prosecution of approver who has failed to compb’ 
with the conditioii of the leader 2o Bora L. R. 1240 : 7 Bom. Cr. 0. 
•246. 25 Cr. L. J. 1355 ; 82 I C 715. 1925 Lab. 15 ; see contra below. 

the absence of a Public Prosecutor’s certificate under e 

339 Cr. P. C. is not necessarily a fatal defect. 3 Rang. 55 ; 4 Bur. L J. 
33 contra. 26 Bom. L. B. 124w • 7 Bora. Cr, C, 246, S2 I C. 715 : 192? 
Lah. 15. 

S. 339 A. Procedure in trial of person under sec. 339- 
T/h 3 sec. ts new, setting out the procedure tn cases tn which a 
person who has been granted pardon is tried tinrfer s. SSlt. 

-~<the certificate ot the puoiic proseoutor is a conditioa pte- 
cedent to the prosecution or tbe approver. 36 Bom B. R. 1240 , 82 J. 
C. 715 I 25 Ce. L. J 1355. 1925 Lah 15 

— ~-tbe words "the statement made by a person who hsi 
accepted the tender of pardon” jo sub-see {31 are wide enouga to 
cover a statement made by tbe approver before tbe pardoning 
Magistrate But he must be asked if be has any explanation 
offer. 82 I C. 715 • 25 Cr. L J 1355. 

—the provisions or this sec. are compulsory and the approver 
cannot be properly tried and convicted of the offence of murder 
until the Court trying bun records a finding that he has forfeited 
the pardon 1929 Oudti 256 • ll6 £. C. 6i . 30 Cr L. J. 559. 

the question of forfeiture should be left to the jury. 33 

M. 514. 

——before an approver is put on his trial, it is the duty of the 
trying court to decide first whether there has been a forfeiture- 
SOB. 611, 42 0 856. 32 M 173. 11 N. L. R 59, 7 L. B. K. 1. 1932 
P. H. 34. . u f 

complying with the terms of pardon m examinatioa-in-chiet 

and making admission m cross exaraiaatlQQ but returning towards 
previous statement in re-examination, do not constitute forfeiture. 
95 I. C 288 • 27 Cr. L. J. 768 : 3 O. W. N 474. 

S. 340. Bight of accused to be defended. 

V ” " ’ V ■ ■ 'the sec. has been made 

sec. runs thus, (t/ any 

Court, or against whom 

^ ' . any such court, may J 

' « , rson opoinsf whom P' 
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Si 340. Right el ••etiivd ta b« d«f*ndflit*^<inM. 

tmixnyt are tntittvlfl in Any tyi'A court unjffr * /A? or tinrfrr CA. 
X.Chnotcr XI ('h/ipUr Xllor C'Aar^''^ -V.V.Yr/or unHcr tcc, S5f, 
jnaV offfT himgflf <t$ a irifnr** ta #ufA prccrctiinyi, 

— nn ncciiicd ihould slwAT* hr glrm time to rn(;age a 
(‘loader in »urb cam tlic I'roprr f<rocPdurr ii to examine (he 
prosecution tritne>.te« In chief and then adjourn the case RlnnK the 
accused time to ent;age a pleader and Instruct him. 47 A. 147.SS 
1. C. 719 

a suspect is aa much, if not more, entitled as any other person 

accused of a iuhstantlre offence to hare a reasonable opportunity 
alTorded to him of defendi&i; himself 9C t C. 301 : 103G Sind : 
27 Cr L J. 935. 

— >>-the richt to defend extends to the case of any person against 
whom proceedings are instituted under toe Code in any Court This 
section contemplates that the accused should not only be at liberty to 
be defended bv a pleader ut the tune the proceedings arc actually 
going on hut also implies that he should have reasonable opportunity 
iflncuatodj of getting into communication, leitl) his legal ad riser 
for the purpose of preparing bi» defence 50 B 741 97 I. C 801: 

I'iZG Bom. SSI : 28 Bom. U. It 1043. 

— ^an accused should always be given time to engage a pleader 
and the procedure le to examine prosecution witness id chief and 
then adjourn the case giving the accused time to engage a 
pleader and Instruct him 47 A 147 : 85 I. C. 719 1935 All 285 

it IS the duty of (he M to afford the accused and hit friends 
every opportunity of mskiog his defence, and be should not 
personally interpose in any way between them. I Bom, L It. bSG. 

—the prisoners should have the fullest opportunity forgiving 
iraAcfafnamos to wbomioever they please 1 B 11 C R. Cr. 16. 

a pleader IS entitled to appear on behalf of the accused as 

well as on behalf of the private prosecutor 5 B. L. R Ap 70, 

admissions made hy the pleader appointed by the court to 

defend are not binding on the accused 2 Bom. L. R. 751. 

—to allow the muKhlar to appear on behalf of the accused is 
discretionary with the court Rat Un Cr 314 

the conviction will be set aside if the accused’s vakil is not 

beard, 5 M. L. T. 290 • 9 Cr. L. J 305. 9 P. K 1877. 15 P R 1900 

no advocate or attorney of the H C or the authorised 

pleader appearing in defence of an accused should be required to 
'file a vakalalnana. 7 JI. H. C. R. Ap 40 

communication made to a muAAfear or bis clerk Is pri- 

Tileged under 8. 126 Evi Act. 25 C 736. 

1( is the duty of the pleader forthe accused to call witnesses 

for the defence if bis cheat loaists on aubmitting their evidence to 
the court 3 Bom. L. R. 562. 

—“persons accused" means any person over whom aM.or 
other criminal court Is exercising jurisdiction, so a person ordered 
'to give security for good behaviour Is an accused person. 16 B. 661, 
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S. 340, Right of accuterf to be delended-^coTild. 

23 C 493. 21 A. 107, 25 A. 37S, 27 C. 665. Contra. 27 C. 662, 9 C. W. 
N. 983. 

a Prosecuting Inspector can be appointed by the accused 

with the permission of the court to defend him but the M. should 
record the statement of the accused making such appointment. 
1930 Nag 150 • 1930 Cr. C. 506 : 122 I. 0. 442. 


S. 341. Procedure where accused does not understand 
proceedings. 

sec 341 does not apply where it is shown that tbe accused 

understood tbe proceedings 3 Bom. L R. 371, 22 W. R. Cr. 35, 73. 
19 W R Cr 37. 

if the accused understands the character of his criminal act» 

be IS Jiable to punishment. 40 B 598 ' 18 Cr, L. J. 143. 

-to apply tbe sec. the Af. must proceed to tbe end of the trial 

and if there is no commitment or conviction there will be no 


reference Bat. Un Cr 180. 836, 879, 2 Weir 403, 4 Bom. L* 
83S. 37 C. 368 : 4 C W. H- 421. J3 P. R. 1911 Cr. i 12 Cr. L. J. 613 : 
ISInd C 989. 

this sec applies to persons who are unable to understand 

tbe proceedings from deafness or dumbness, or ignorance o* 
language of the country, or other similar cause. Rat Un. Or. 151« 
——when deaf and dumb persons are on trial, some .S* 

communication, if possible, should be attempted. 2 Weir 402, 6 31. 

H. C. R. Ap. 7. ^ 

—no aeotence stiould be passed m doubtful case. 2 Weir 403. 
—a deaf-mute should not be tried summarily. The Magistrate 
— 1.. I... ••ntecedents and ordinary mode ot 

aa been oommunicated with m the 
U 849 : 4 Cr. L. J. 444. 

341 the M should hold an enquiry 
. .used was a iunatio either at 

time of tbe trial or at the time of cooimisaion of the alleged offence. 
11 M. L. T 24 : 13 Ind. C 216 : 13 Cr. L. J. 34. 

——Id modern practice, want of speech and bearing docs not 
imply want of capacity either id tbe understanding or memory, but 
only a difficulty m the means of oommuoicating knowledge This 
sec. gives the H. C full discretion to do whatever the circumstances 
of the particular case require U B. R 1910 4th Qr. P. 57 ; 11 
Ind. C 250 ; 12 Cr L. J. 386. 4 Bur t. T 150. 

the fact of an accused bomg deaf and dumb is not 

sufficient to justify a reference nnder this sec , the fact that he coum 
not be made to understand them should appear on the record. 9v. 
P. L. R, 38 Cr.. 10 Lah 566 : 30 Punj. L. R, 609 : 1929 Lab. 840 : 

I. 0,688: 29 Cr. L.J. 1104. 

when the accused is deaf and dumb but understands the 

proceedings s. 341 does not apply. 1927 Lab. 799 : 103 I. C. Il2: "8 
Cr.L. J. 656. 

— — but before coavlatiag an accused who is deaf and duniD 
and submitting bis case to the H. O. it la essential for the M. I®" 
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S. 341, Proovtfure wh«p« aecucvd do«i not undapiland pro» 

ctoriingt— 

record that tha accuaci had luCielrDt intalllRCnce to understand 
the criminal character nf his act or that he could undrraland the 
purpoae and nature of the judicial procccdlnj; 118 I. C. C43 30 Cr 

L. J. 918 : 30 I’onj L. R 597 

——where a deaf and dumb accused was found pulltj* of attempt 
to commit suicide and at the trial he made certain slpns indicatinc 
his cuilt the 11 C affirmed the conviction and aentenced him to a 
day's simple imprisonment SS Dorn L. R. 43 

S. 342. Power to examine the accuaed. 

Object of the oectlon 

the object of this sec la to enable the accused to explain 

any circumstance appearInK asainst him and not to supplement 
the prosecution case. 50 C 223. |0 M 295, 30 A 54') s 190S A \V N. 
24! 81 r C. 150 : 25 Cr L. J 662. 51 A. 313 113 I C 213 : 30 Cr L 

J. 101 : 1929 All. 1 26 A L J. 1334. 81 I C. 249, 77 I C COJ. 9 M. 

224. or to fill up the (tap in the evidence for the prosecution 27 5f. 

238. 26 C. 49 • 3 C W N 36. 28 C 689 5 C 'V N 0*0. 8 Cr L J. 

62 t 4 L B. R 244. 1929 Cr. C 6S3 1929 Siod 255. or to endeavour 
to elicit information In rcftard to atatcDicota made by a witness 7 
C W K 345, cr to obtain from the accused some explanation in 
regard to the matter which be had previously mentioned In his 
confession and already repudiated aa untrue 7C \V. N 345 

the language of the eec is very wide. Tbc court is to come 
to conclusion after considering the evidence on both aides and 
also the statemsnt of the accused as a whole The court cannot 
supplement tha prosecution evidence by aelectinc out of tbc itats- 
ment of the accused. 51 A. 313 : 1929 All 1 : 26 A L. J 1334 : 113 
I C. 213 30 Cr L J. lOl 

—the court should not put question in order merely to convict 
the accused out of fais own mouth 10 51. 121 or to subject tbe accused 
to a very embarrassing sod cruel senes of questions intended 
apparently rather to puzzle (be accused than to elucidate the case. 
6 Bom. L K. 94. 5 C. W, N. 84. 13 A. 345, 10 C 140 13 C. L. R. 
358, 4 L* B* R 244 ; 8 Cr L J. 82 or to know In* defence 14 A. 242. 
13 A 345. 5 C. VV. N. 864. 7 C. W. N 345. 27 M 278 fcuf see below 

it is competent to tbe court under s 342 to rross>eiamine 

tbe accused and to put question with the object of trapping him 
into some sort of admission after he baa resiled from bis confession. 
2L. 129. 671 C 340. 

It is improper to supply tbe want of proof of previous con- 
victions by examining the accused himself. 28 C 6S9 5 C. W. y, 

670. 28 B 129-5 Bom. L R. 805 

this eec. is not intended merely for the benefit of the 

accused. It is part of a system for leading tbe court to discover 
the truth : and it constantly happens that the accused's explanation 
or his failure to explain is the most incriminating circumstance 
against him. 4 N. L. B. 163. 29 C. W. V. 231 : 41 C. L. J. 101 : 52 
C. 522 : 85 I. 0 919 ; 1925 Cal. 361. - 
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S. 3^2. Object of the eeetion — contd. 

it is extremely desirable that the M. should follorr the 

practice as it obtains in England ander the provisious of II & 
Vic Ch 43. s. 18, for warning aecnsed persons when they invite ' their 
explanation under s. 342 that they are not obliged to say anything 
unless they desire so and that anything they say will be put in 
evidence against them. 921.0. 695 : 27 Cr. L. J 311 : 1926 Mad. 
570. 

— —s 342 requires that the M- shall question tbe accused 
generally on the case after the witness for the prosecution has been 
examined, cross-examined and re-examined, if necessary. Tbe pro- 
vision is mandatory. 27 C. W. N 99, 

statements made by the accused person is considered to be 

privileged in a case for defamation. 50 B 162 : 1926 Boni. Hi • 
93 r. C. 151 F. B. 

Application of the section. 

this sec. ** •* ' 

apply to evidence 
court though the 
be questioned by 
52 B. 699: 30 Pom 

—the sec. does cot apply to proceedings under s 488 Cr. P. 

52 B 768 10 Bom. r. R 957* 1928 Bom. 347 : 29 Cr. L.J1051:1J» 
I C 475. lO Lab 406 30 Ponj L R. 549. 112 I. C 218: 29 Cr. L. J. 
1002 : 1929 Lab 32 

— s. 342 applies to warrant cases also. 94 I 0. 408 : 27 Cr. L J* 
632* 1926 I7ae 300, and in a warrant ca^e tbe M. must 
comply with tbe provisions of the section 43 C. f.. J. 100 { J92o 
Cal. 537 : 93 I. C. 70 27 Cr. L. J 406. 

this see applies to the accused tried before tbe S. J. 

when he has been questioocd on tbe case generally by the commit' 
ing M. 9 Born. L. R 730: 6 Cr L J. 74, 

s 342 does not apply to proceedings under Chap VIU. 

0 C. 985 

— -This section does not apply to persoos proceeded against 
under s. 363 of the Calcutta Alutiicipal Act as be is not an 
accused 54 C 532 ; 31 C. W. V. 506 . 45 C. L. J. 496 : 1927 Cal. 5C9 : 
101 1, C 183 : 28 Cr, L J. 40'. 

B 342 cannot be brought »nto play when court witness i* 

being examined. 5 Pat. L. T. S71 . 82 I. 0. 2S4. 

. it is desirable that the committing Af. adheres to the prO' 

visions of this sec. and examines the accused after prosecution cat® 
has been concluded. But In a oaso exclusively triable by the S 4. 
non-compliance wtih the provision of this sec. by tbe C AJ. dors not 
vitiate the trial. 83 I. C. «95:26Cr, L. J. I9I. 

where the husband examines himself in a proceeding 

him under a. 488 by his wife, ho need not be questioned under s. 

81 1. C. 915 : 25 Cr. L, J. J091. 
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'S. 342. ApplicBtian of fho socllon— fflfiM. 

WhetSrr Ihf ftch'in apphf$ tn $ummoni carei. 

— Ihit *rc(ion !■ to complied witli in utimmnn* catri aNo. 
5«C jsiTCal 250: ih C. I, J 297 IC'D! 0.377 4*)C L. J. 

8 22 N. I.. 11 65. :7Cr L J 632 192C Nat; 300.93 1 C 69 1926 All. 
358 ; 27 Or L J 403. 20 S |. R, 31. 1926 «ind 1. 46 if 75 h F. B. 

cTPfi m a •ummarji trial the 31 i« bonnd to examine the 

Bccu«cd under this teclion 8 Pat. L. T 757 . 1927 I’nt 369 6 Pat. 
504. but m summary trial under a 364 <iue«tlnns and aiitncrs in 
detail should not be taken down .^nme cat. 

— under thia sec. 3f. ia l«und in a summons case tn examine 
the accused before conrlctiRR him 4 R 627 

the proTisiona of see. 342 il) reriuirlnR to question the 

accused are inapplicable to tbe summary trials of summons cases as 
^nell as to summonii eases tried in an ordinary manner. 46 31. 
765 45 31 L, J .:30 1923.11 W K 893 74 1 C 959 F. B. 

the provisions of this sec rojuirinE tlio court toi|uestion 

tbe accused generally on the cjse or to en.ible bun to explain the 
fireunistancei appearing againat him on tbe evidence do not apply 
to sutnnions cases 46 .M 758 74 1 C 845 45 .If L J 294 contra. 

49C. Jtl75;ni C 51 24 Cr L J 3 

.-~thls section does nut apply to i> summons case und con* 
lequeotly tbo 3f is not bound in such a case to question tbe 
accused generally after the close of the ptosecutmn case and before 
be enters on bis defence. 101 I C. 608 9 Lab L J. 109 , 1927 Lah. 263: 
28 Cr L J 480, ICl I C 6C6 . 1927 Lab 435. 28 Cr. L J. 478 
Sub. see. (1) Manner of examination of the aecused. 

How the examination shall be conducted. 

tbe accused should not be drlreo to make self-crimlnating 

statements. 1 il. H C H. 199. 2 C. W N TOO. 8 C W. N 22. 6 C. 
279 7 C L R. 3fi\ 6 C L R. 431 16 W. R Cr. 21, 8 W. R Cr. 47 
F. B , 25 W K Cr 57. 10 M. 121. 13 A 3j5. 30 A. 540 1884 A W, N. 
106. no I C 801 29 Cr L J. 769 : 10 Lah 223. 30 Punj L K. 285, 
1929 Lab 382. 

—the accused should not be cross-examined after the manner 
of the cross-cxaminatlou of an adverse witness by tbe counsel. € C. 
96 : 6 C. L R. 521 

when tbe accused Is an ignorant person, attention should 

be drawn to tbe vital parts of the case 20 Cr L J 12 

—where she accused is defended by a legal practioner an 
elaborate examination is unnecessary, 3 Pat L. T. 649 66 I C. 73 ; 
23 Cr L. J. 223 

“examination ” In B 342Cf-P. C means examination, cross- 

examination and re-cxatnination of the witness for tbe prose- 
cution and where tbe accused is not questioned thereafter tbe 
conviction is bad 27 C \V. N. 28 1 Pat L. R Cr 29 : 72 1. C. 891,- 
27C W. N. 389 . SO C. 518:71 1. C 792, 50C 939 : 27 C. W. N. 743. 
50 C. 308 Contra. 46 M. 449 . 44 M, L J. 567 : 73 I C. 163 F. B.. 115 
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I 0 " b. to. 

■=- - 

th... Jsfl enl.relr to the -i' .il’ 

T ot the courts, whetter 
• * estioa. ask specific ques- 

Bom. L. R. 109 ; 81 1. C 


lot.aloture, ' 4 Ta C \v N°23i ae inqui.l. 

”« *;«« an >\““ufHS5T„ce'3:r; 1,° J"''""* “■= -art shoaM 

all n to clear up the case anrf questions were 

T -toi without demur the accused did not answer 

J 593 : 1930 Cr. C. 209 : 1930 C 209 ® illegal. 50 C. L. 

To w'k '’i* ''““'""’'h“'‘B“eo"°fh“'M “B'r “a voluotary 

at W. K. 861 ■ "■ can eiamlne the accused, 

accused aaVegaris' the’^nalure o'f '■'C'acation from the 

Of hi8 co-accused and 8ubsequentlv°tA/ht®^ ®®*«P8red it with that 
Procedure statement from the 

319 . 1928 Cal 675, “®* 55 C. 858. 32 0 VV. y. 

Wh,.. ,h... 


Whe^the examtuatlon shall take place, 
of the ProseciitiM SaSL°L^d befo?l‘the*l"’“®*j «l°s^ 

1922 P. 299. 6 Pat L. J 644. 49 C 1075 * ^^^5 CaL 480. 

.-h^'.&cJ" P C. tec, CCS. 

dlfm°r bc »T.°icd‘‘ " pccsecall™ 

uoieuce. 27 Bom L, R, 105 : 86 I c 66 cc o ",P°” ‘c “'S' »» bis 
„ —the ei.m.nat.on a. ^ ■’■ ^90. 


Rat. Un Or, 22 “”' Kh" L.T^Is’- '‘'f'a'c commences. 

-the word “ 0 Yama. tjah 288. 

re-examination. Wh" cross-examination and 

nesses bcins close. ’ , jcution wit- 

upon fais defence • ed to enter 

the prosecution wi -all some of 

by^the cc which was 

291 =_^Cr" L. J^Sl C.'usy'^: So 122 LC*! 

but It mXde8°cr03°-e]S^fnaf®“'“*“°'' ‘^l^l^f of the 

aftflr however, the M re-examination of 

Witn.!^® ««s-examination and Question the accused 

BuUrJtv'w^“* no prejudice was caufe ™io^Vh ” prosecution 

C. 87*'^ Tn under B. 537 Cr P n® o*^ ®, “*1°“®®*!' tl*® 1 ”*t 

• 50 Cr. L. J. 530 : 1928 A1I.S. •^* = ^*5 I- 
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S. 342. Sub***e. (I). Whan tha aaamlnatlon ihalt taka 
plaea—mnfi/. 

rx.%mination oT (hp accQ<a<S aftpr riamlnInR onijr lonip 
of the proe'^putlon wilnp«tct U not If accused Is not 

prcjadiced tbcre!)y 19!8 Lah. 3St, 30 Cf. L. J. 18 115 1 C 85ii 

‘takine prosecution eeideDca after framing ebarce and ezatni* 
nation of accused is literal. 81 I. C, SIS: 192S Kang. 101. 2 C. 
w. S. at.'' 

but vbere subsequent to the framing of the ebarge some 

more prosecution witnesses are esamined the accused must be 
further questioned 29 Cr L. J 392 lOS I. C 381. 10 A. I Cr. 
H. 26. 

—the accused should not !►© examined when the evidence 
for tbe prosecution does not disclose any proper subject of crimloal 
charge. 10. W R, Cr. 25 I. It L. K 16. 39 M 770 

when the judge took an explanation from the accused as 

regards the nature of bis defence and compared it with that of tus 
CO. accused and subsequently took another atatemcot under e. 342. 
held thdt be was entitled to do ao 35 C. W K 319 55 C. 8Sd. 

Procedure In denoto trial by auccesaor o( Magistrate. 

the successor of a M trying </« novo must comely with the 

section as he tries the case in the sense of "decides " 1957 Lah. 720, 
106 I. C. 717 s 29 Cr. L. J 125. 

Whether the section It Imperative. 

the sec is imperative, to where the accused was sot 
examined the conviction was set aside. 29 C. W. N. 939 : 87 1.G. 
920 26 Cr L J 1032. 27 C. W. N 99. 46 M 419 : 44 M. L J. 567 : 

73 1 C 163, F. B . so C 403 : 41 C L. J 50. 4 Pat. 438 : 86 I. C. 991 : 

26 Cf. L J 927. 36 C L J 417. 3 Pat. L T 322 i 65 I. 0. 546 : 25 Cr. 
L J • 81 I C 796, 1921 Lah 734. 6 Pat. L. T. 445 81 I. C. 198 ; 5 
Pat L. J 430 : 6 Pat L J 147. 3 Pat. L T. 347 : 67 I C. 616, l‘i22 

Pat. 212,45 B 672. 15 C. W N.6I <oote). Rat Un. Cr. 100,700. lO 

Bom L. R. 201 • 7 Cr. L. J 104.22 C. 252. 1916 Cal. 430, 86 I.C 'J91 : 

1925 Pat. 723 . 86 1 C. 991. 9$. I. C. 86 • 1926 Lab. 687. 96 I C. 879 : 

1926 Lah. 653, 111 I. C. 665 29 Cr. L.J. 905- 1928 Lah 230, 1926 
Lah 551. 1. P. R. 1918. 1921 Bom. 374. 1928 Lah. 382 ; 30 Cr. L. J. 
18:112 1 C. 850, 33 C W, N. 947. and it applies to summary trials 
also ; 33 C. W, N. 947, but there (nay be waiver on the part of 
accused. 2 Weir 405. 4 L. B R. 143. 7 Cr. L J. 422, 

^—omission to examine the accused at the close of the 
prosecutioQ case Is an irregularity curable under s 537 Cr. C. P.- 
31 C. W. N.337 : 100 I C. 827 1927 Gal 330 : 45 0 L J. 591 : 23 
Cr. L J 347, 93 I. C 69 : 1926 All 358. 10 Pat. L T. 196, contra , the 
.... — >». c. — .1. pannot bo condoned by the case. 

. L. J. 417, 108 I. C, 381 : 29 Cr 
0. 123 : 1928 Nag. 162 : 29 Cr. L , 
196. 

omission to examine the accused after recording further 

prosecution evidence amounts to an illegality which vitiates the 
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S. 342. Sub'see. (1). Whether the teotion f$ Imperative 

— contd. 

trial. 961 C. 879. 27 Cr L. J 1023 s 1926 Lab. 653. 30 Bom L K. 
385 ; 109 1 C. 359 • 29 Cr L J. 535. 1928 Bom. 140 ISO C. 939. 27 Bom. 
L. R. 1405 • 46 M. 449) 106 I. C. 347 ; 29 Cr L. J. II : 

Lab. 916. 

but ivherc the additional evidence does not really disclose 

any fresh facts or does not ^ect the decision of the case the 
accused is in no way prejudiced by not having an opportunity to 
render a further explanation. Ill I G 853 : 1929 Sind 5 : 23 S L. B. 
1.7 Pang 470 : 1929 Rang. 331. 

there la no provision requiring the accused to be again 

ciainined after the examination of a witness under s. 540 Cr. P. C 
and if the court does not examine the accused the proceeding is 
not vitiated. l928 Bom. 388 : 30 Bom. L. R. 1085 ; 112 I. C. 561 : 
29 Cr. L. J 1057. 

where the witnesses had already been cross-examined in detail 

before tbe charge and no fresh prosecution witnesses were examined 
after charge ihe accused need not bo examined again after tbe fiirtbw 
cross-examination of tbe witnesses for tbe pro.<iecution rtcslleo- 
3939 Lab 371. U6 I. C 455 • 30 Cr. L. J 625,(1924 Lab. 84,1926 
Lah, 154. 1923 If 609 F B ) /ol.. 192$ Lab. 551 : Szp/. and Z>ist. 

— ->ers 428 0rP. 

tes where the 
' ourt in regard 

• 112 I. c. eo J 

1928 Bom 200 

——a statement made by the accused at an earJy stage of tbs 
trial does not dispense with a strict observance of tbe provisions of 
this sec t e. to question him at tbe close of the trial. 37 C. L. 5- 
4I3;28C W. A’ 118-75I.C 367 . 24 Cr L. J. 943 : 19?5 Cal 
574 . 

there is dilTcretice in language between the first and secooo 

portion of sec. 342, the former being discretionary and the latter 
maodatory. It depends on tbe ciroumstances of each case what 
must be the nature of tbe question put by the court hut it ffould 
‘be a sufficient compliance if tbe court gives tbe accused an oppor- 
tunity by questioning him generally to explain the circumstances 
appearing against him. 6 Fat. L T. 588: 26 Cr. L. J. 914: 87 1. C. Iw. 

tbe accused person has a right to be examined and to state 

'his case after tbe further cross-exaroinatioo of prosecution witnesses, 
even thongh be had already been examined before the charge was 
framed and had been called upon for his defence. This is a fundamcO' 
tal rule and the omission of it vitiates the conviction, 4Bur. L-"- 
NS. 45 Jlf. 830. 49 C. 1075. 51 O. 924 /of. 

although the failure on the part of the M. to comply strictly 

with tbe provision of this seotion vitiates tbe trial it isnotincu^* 
•bent on tbe H. C., in revision, to set aside tbe conviction specially 
•where no prejudice is shown to have been caused by such Illegality* 
95 1. C.55: 1 926 Lab. 553 : 27 Punj. L. R. 183 ; 27 Cr. L. J. 737. 
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S. 342. Sub«Bte. (t). What Is sufdelsnt cempUsncs with 

the section. 

— wl'^re the rxamlnstloa wa« not recorded but indication wat 
found in the orJer-tbtct, held that m 31S ivae mandator}', ao the trial 
w«i Titialed S*C. 4}3 4t C L. J. 5'J : 85 1 C. 3(5 1925 Cai 575 : 

5CCr, L J. :C1 

— the rroTitioni of • 313 Cr. I*. C nro not aufilcientl)' can* 
plied letih I’T examining the scaueed perion after pro«ecuti<in 
witnes»es hare been examined la chief bat before they have been 
cro.a exdminai 27 C. NV. .*». 743. 9 if 221.5 it. L T 216. 18SJ A. 
W. S 2JS 

examination of the aecuted after the examloatioa of aome of 

the proieeution iritnestea but not at the cloto of the proiecution eri* 
denee with the ifaglitrate's note that the arciiaed doea not •vish to 
add to bis previoua atatement is not a suflleieDt eompliance with 
the aectiun. 96 I C 877. 1926 Lah. 6S>. 27 Cr L J 1021. 91 
I. C. dJl 1925 Lah. Hi 27 Or L J 87. 92 1 C 752 . 1925 
Kang, 363. 

—where the accuaed was ijueiiioned by the M before all tbo 
witnessea for the prosecution bad been examined, cross-examined 
and re>examined, the conviction was set aside and the esse remanded 
for re*trial. 27 0. W. N. 21. 

—"Where the atatenieots of the accused were recorded separate* 
ly before the charge but eubsequent to tne re*cross of (be prosecution 
witnesses joint statementa of tbe accused were recorded, the trial 
was bad 103 I C 117 ■ 29 Puoj L K. 436 : 29 Cr. L.J 469 : 10 
Lah L.J J06. 

—the proper method Is to bring to tbe attention of tbe aoeused 
.1... againjt tbem. Alcrely 

‘ • ley have anything to say 

* * the coinmittiog M is not 

where personal atteodaoco of tbe accused is dispensed with 

under s 205, his pleader may mabe statement under s 342 on his 
behalf and his personal attendance ebouid not be insisted upon. 1927 
Rang 7) . 99 I. C 1026 • 28 Cr L J. 226 

a formal question io general terms such as “wbat is your 

defence" giving the accused an opportunity of malciog a statement 
of his defence with his own lips IS a sufficient compliance with tbe 
mandatory provision of this sec . 52 O. 522 : 11 C L J. 101 : 29 C W. 
N, 251, 26 Bom. 1.. K. 109 81 I C 951, 90 I C. 294 - 26 Cr. L. J. 
1510 (C). 

'general questions abont the case after the witnesses for the 

prosecution have been examined are sufficient 100 I. C. 991 : 1327 
Mad. 613 28 Cr. L J 3S3 

it is not sufficient compliance with the sec to put general 
questions like "bare you anything more to say” or "you bare heard 
tbe evidence, wbat have yoo to siyT" 2U Cr. L. J. 12, 85 1. C 716: 
1925 Cal. 980 : 20 Cr. L. J. 572. • 
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•S. 342. Sub-sec. (t)> What is lufftcfent compliance with 

the section — contd. 

—where the accused were asked 1 / they bad any statement 
to make and they replied “no*' aod there was nothing which the 
.accused wished to say which had not been recorded, there was 
sufficient compliance with the sec. 6 Pat. L. T. 39 s 3 Pat. L. R. -5 ; 
861. C. 58 . 1925 Pat. 389. 

a formal question io general terms is sufficient compliance 

With the section 91 I. C. 997 : 27 Cr. h. J, 181. 

Whether written statement is sufficient. 

the tiling of written statement cannot take the place of the 

examination contemplated by this aec ; the court is to put question 
•on the points appearing against the accused 6 Pat, L. T. 7J ; 1925 
Pat 378 • 26 Cr. L. 3. 923 : 86 I. C. 99$ 109 I. C. 123 : 29 Cr. h J. 
•675 1928 Nag. 162. 

— ~-tie filing of wfjlteo statement, at the time o! plea, m 
no way exonerates or exempts the court from examining the 
-accused under this see . 50 C. 518 : 27 C. W. N. 389 • 71 I. 0. '“-Ii 
nor does the discussion with the couocel for the defence, sane 
case. 

the tiling of a written statement cannot take the place of 

examination of the accused contemplated by this sec. Where bow* 
ever tbe accused, on being asked whether be would make a state* 
meut replied “no. I sbatl tile a written atatemeot" and the statemeat 
tiled covered all the points raised by tbe prosecution there wee 
sufficient compliance with the provisions of tbe sec. 4 Pat. 231* 
6 Pat. L. T. 73 • 86 I. C. 996. 6 Pat. i-. T. 154 .• 86 I. C. 459. and the 
law does not require that after 3 remand for taking additional ev^i* 
dence tbe accused should again be examined 6 Pat. L- T. 154:86 
I. C. 459. 

taking of a writteo statement from the accused instead of 

/examining him is illegal and tbe defect vitiates tbe trial. 3 fat. 
L. T 322 : 65 I. C. 516 . 23 Cr. L J. 114. 

——there is DO provision for putting in written statement in 
the Sessions Court, such practice is pernicious 19 C. W. N. 1945, 
.20 0 W N, 128. 

• there IS DO provision in tbe Code entitling the accused s» 

a matter of right to put m a wcutea statemeat in lieu 
answers to questions put »o him under 8.342 Cr. P. C , 53 B, 479 •• 
.1929 Cr. C. 114 : 1929 Bom. 296 : 31 Bom, L. R. 545. 

Effect of non-compiiance with the section. ' 

where there has been no substantial compliance 

tbe provisions of tbe sec a retrial should be ordered 33 


trial is vitiated by the non-complianc with tbe rrovision* 

of this sec. 50 0. 403 : 41 O. L. J. 50. 4 Pat. L. T. 231 : 72 I 0. 'J. 
80 I C 156 : 1925 Pat. 342 ; 26 Or. L. J. 716 51 C. 924 : 39 C I- J- 
.411.510.933.771.0.593: 1924 Nag. 301, ‘50 0 518 s 37 C. >. 
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S. 342. Stib-i«o. (1). ot non-eempMane* with ths 

■cetlon-^ntJ. 

3S3 i 50 C 939 : S7 C. W. N. 743. tut it li pot tittatcd If the ex- 
.amlaatloo of the aecuied (■ lojufficient. 41 C. L. J. 101 ■ 29 
C. W. u. 231. 

^—»Don-conipllanre with the sec. is au lUccaUt)' rltiatlnp the 
trial and it does not matter whether the accused was prejudiced or 
Dot. It is obtiitatarr on thecourt to tell the accused what are the 
circumstances be has to explain and a mere <iuestioa whether the 
-accused had anythlnp to aair Is not sulTicient. '■ Pat. L. T 33: 
86 1.0 156 26 Or. L. J. 716: 1928 Lah.382 30 Cr. L. J. 18 : ll2 1. C. 
850. It cannot be cured bye. 537 Cr P C. £8 C. W. N. 119: 38 
C. L J 281. 65 1. C. 61B : 23 Cr. L. J. 154. 1 P- R. 1918 Cr.. 45 B. 672. 
/'of. CoRtra, Omission to comply with the sec docs not vitiate the 
trial and conviction in the absence of prejudice to the accused. 20 
AL. J. 874 L R. 3 A. 168 Of.: 45 A 124 71 1. C. 115, 7 P L T 

493 . 96 I 0. 873 . 1926 P-t 391. 115 I.C 872 30 Cr. L J 530 : 26 

A. L. J 196 1928 All 222. 31 C W. N. 337 100 1 C 827 1927 Cal. 

330 : 45 0. L. J 591 : 28 Cr L. J. 347. 93 I. C 69 . 192t> All. 358, lO 

Pat. L. T. 196. 

-^-'where 'he prosecution witnesses are recalled and cross* 
ozamloed hut the accused is not questioned again, the trial is vltia* 
ted. 81 1. C. 201 : 25 Cr. L J. 713 . 1924 Kag. 51 (45 51. 820. 50 C. 
223) Ibl. 20 N. L. B. 174 F. 8 . 46 51 449 F. B Hits. (5(J 0. 223. 308. 
518,939) /?e/ 1061 C 347 29Cr L J.ll Contra 81 1. C. 976 s 25 
Cr. L. 3. 1152. 46 if. 449 . 44 M. L. J. '-67 . 19J3 Al. W. N. 477 s 73 
I. C. 163 F. B 

—in a preliminary enquiry by a committing M. the non- 
compliance with the aec. does not vitiate the committal. 83 I. 0. 
895. 

-where in a trial by Presidency Al. the record does not 

contain any examination of the accused under s. 342 Cr. P. C. and 
no Btatement of the reason for conviction Is recorded the con* 
-victioo should be set aside. 91 I. C. 542 : 1926 Cal. 692 : 27 Ci‘ 
Iv. J. 110 

Sub'Sec. (2) Liability of the accused. 

an accused person is not bound to state the truth. 81 1. C. 

717 : 25 Cr. L J 1005 ; 66 L. L J. 573 

• ' ' ' » ' made by an accused 

• • considered privileged. 

57 All. 707 J 25 A. L. J. 
'• * . • Dtst 

—answers to questioBs received by the committing 51. in 
contravention of sec. 342 are not admissible in evidence against 
the accused in the subsequent trial before the S. C., 39 Al. 770. ;• 
~ »the immunity conferred by Sub-sec. (2) does not extend to 
a written statement Sled by an accused person. 92 I. C. 429 : 
1926 All 287 : 27 Cr. L. J. 253, or to an affidavit presented to »' 
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■S. 342. Sub«see. (t)« Wfiat is •ufflcfent eompUanee with 

the seetlon—contcf. 

where the accused were asked if they had any statement 

to make and they replied “no*’ and there was nothing which the 
-accused wished to say which had not been recorJed, there was 
sufficient compJiance with the sec. 6 Pat. L. T. 39 : 3 Pat. L. B. 25 : 
86 1 C 58 1925 Pal. 389. 

a formal question in general terms is sufficient coropHancB 

with the section 91 I. C. 997 : 27 Cr. L. J. 181. 

Whether written statement is sufficient. 

the filing of written statement cannot take the place of the 

examinatioa contemplated by this sec . the court is to put questm^ 
on ibe points appearing against the accused 6 Pat. L. T. 7i;19»5 
Pat. 378 26 Cr. L J. 9.J3 : 86 1. C. 996. 109 I. C. 123 ; 29 Cr. L 
•675 1928 Nag 162. 

ihe filing of written statement, at the time of plea, i” 

no wav e-xoneratea or eicempts the court from examining the 

-accused under this sec , 50 0.518:27 C. W. N. 389 j 71 !• I'* *®'' 
nor does the discussion with the cooncel for the defence. 
ease. 

the filing of a written atatement cannot take the place of 

exaonnatioQ of the accueed contemplated by this sec. Where ho**' 
ever the accused, on being asked whether he would make a stats* 
meat replied "no. I shall file a written etatement” jnd the atateme®* 
hied covered all the points raised by the prosecution there was 
sufficient compliance with the provisions of the sec. 4 Pat. 

6 Pat L. T. 73 • 86 I. C 996. 6 Pat. u T. 154 ; 86 I. C. 459. and th® 
law does not require that after a remand for taking additional evi- 
dence the accused should again be examined 6 Pat. L. T. 154.* t 
I C. 459. 

——taking of a WTitien statement from the accused instead of 
.•examining him is illegal and the defect vitiates the trial. 3 Pat 
L. T. 322 : 65 I. C. 546 j 23 Cr. h. J. 114. 

there IS no provjsiriQ for putting m written statement i® 

the Sessions Court, such practice is pernicious. 19 C. W. N. 1°”' 
.20 C W. N. 128. 

there is no provision in the Code cntitliog the accused a* 

a matter of right to put lo a written statement in iieu *t?' 
answers to questions put to him under s, 342 Cr. P. O, 53 B. 4*’ • 
.1929 Cr. C, 114 ; 1929 Bom. 296 . 31 Bom, L. B. 545. 

Effect of non-compliance with the section. 

where there has been no substantial compliance with 

the provisions of the seo a cetmt should be ordered. 35 • 

L. J. 175. 

a trial IS vitiated by the QOQ'complianc with the provisioo 

of this seo. 50 0. 403 r 41 O, L. J. 50, 4 Pat. L. T. 231 ; 72 I- C ‘‘* 
80 I. C 156 ; 1925 Pat. 342 ; 26 Cr. L. J. 716 51 C. 924 s 39 C. h 
^4U. 51 C. 933. 77 1. C. 593s 1924 Nag. J91. 50 0 518 : 27 C, "• 
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'S. 942. Sub*i«e. <1). Ctt»et af r>en*4ompli«MeB with the 
aectlen— contcf. 

9S9t 50 C. 939: 27 C. \V. N. 743. 1>ut It U not vltUtH if the ex. 
.aaloatloa of the eccuied it IntufScIrnt. 41 C. L. J. 101 ■ 29 
C. W. N. 231. 

~~Don.<:ompnanre with the arc. If an lllecahtj' rltiatltiR the 
trial and It doet not matter whether the aecuied wat prejudiced or 
not. It it obligatory on (he court to tell the aecoied what are the 
circumitances be hat to explain and a mere (luettlon whether the 
accuted bad enythitiR to aar U not euflicfenL » Pat. L. T 33: 
8G I.O 156 26 Cr. f.. J. 716 I92S Leh.382: 30 Cr. L. J. 18 : 112 I. C. 
850. It cannot be cured bye. 537 Cr P C. £8 C. W. N. 119: 38 
C. L J 281. 65 I. C 618 : 23 Cr. L. J. 154, 1 P. R. 1918 Cr., 45 13. 072. 
Fot. Contra, Omitsion to comply with the aec doet not vitiate the 
trial and conrictloD in the abteoee of prejudice to the accused. 20 
A. L J. 874 L. R 3 A 168 Cr : 45 A 124 71 I C. 115. 7 P L. T 
493 : 96 1 C. 873 19i6P.it 391. 115 1. C 871 30 Cr. L J. 530 26 
A. L. J 190 1918 All 221. 31 C W N J37 100 I C 827 1927 Cal. 
330:45 0. L.J 591 28 Cr. L. J. 347. 93 1 C 69. 192b All 358. 10 
Pat. L. T. 196 

.where the protecution witnesses are recalled and cross* 
■ again, the trial is vltia* 

IK 5) (45 M. 820, 50 C. 
e Vis). (5u 0. 223. 308, 
Conlri, 81 I. C 976 : 35 
1923 M. W. N 477 : 73 

I C. 163 F. B 

—in a preliminary enquiry by a committing M. the non* 
.compliance with the ICC. does not vitiate the committal 63 I. C. 
895 

where in a trial by Presidency M. the record does not 

contain any examioatlon of the accused under s. 313 Cr. P C and 
no statement of the reason for conviction is recorded the con* 
viction should be set aside 91 J. C 513 : 1926 Cal, 602: 27 Cr’ 

I., J. no 

Sub'Sec. (2) Liability of the accused. 

an accused person IS not bound to state the truth. 81 I. C. 

717 : 25 Cr. L J. 1005 ; 66 L. L. J. 575. 

statements of a defamatory character made by an accused 

person in the course of the statement must be considered privileged. 
.50 A. 169 : 107 1, C, 561 : 29 Cr. L. J. 262 . 1927 All. 707 : 25 A. L. J. 
855.5 M. L T. 256 : 9 Cr. L J. 276. 15 if 414. i?isf 

aoBwers to questions received by the committing M. in 
contravention of sec. 343 are not admissible in evidence against 
the accused In the subseQuent trial before the S. C.. 39 M. 770. 

the Immunity conferred by Sub-sec. {2j does not extend to 

.a written statement filed by an accused person. 92 I, C. 439 • 
1926 Alt 287 : 27 Cr. L. J. 253, or to an affidavit presented to the 
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Sec, 344t AilJournmp/)t — contd, 

applicatioo for postponement of caae peadiog the decision 

of the Civil Court should be made to the trying court first and then 
to the H. C. 18 L W. 236 : 73 I. C. 518 : 24 Cr. L. J. 640. 

the M. ehould take some evidence before granting adjourn- 

roeni at the instance of the prosecution. 49 C. 182. 

iPe the court may adjourn the case on the ground that the 

examination of a witness not already examined before the coxnaitt' 
ting M will be a surprise to the accused. 1 P. R. Cr. 1889. 

a Af is not justified IQ taking the extreme course of deciding 

without hearing the defence when the accused's advocate has an 
engagement at another place. 12 Cr. L. J. 474 : 12 Ind. C. 82. 

an appeal pending against the conviction of the accused in 

a case is a good ground for adjourning the trial of the same accused 
in a subsequent trial. 6 Af. L. T. 90 : 9 Cr. L. J. 495. 

an application under s 344 is an application to postpone 

the commencement of the inquiry and is not commencement of the 
inquiry. 24 P. L. R 1904 : 1 Cr. L. J. 109 , 15 0. 455. 

-~tbo court mast be the same court os it was censtiinted 
before the adjournment; the consent of the party will not prevent 
the necessity for a fresh trial. 23 W. R. Cr. 59 

—case should be adjourned for the purpose of allowing the 
accused to secure the attendance of his witness, 16 Vf. 27.Cr,2i> 
5 M. H. C. R. Ap. 27. 19 M. 375. 12 C. L. R. 120. even if the wltnem* 
were not certified in the Attendance Register of the Nat'r. i0.n- 
N 714 

—it Is not a power to be exercised arbitrarily or not accotcing 
to law. 9 B. I, R. 354 : 17 W R. Cr. 55. 


Stay of criminal proceeding pending civil proceeding. 

ordinarily the subsequent institution of a civil suit is ^ 

ling, but as It Js well to 
a stay of criminal 


a stay oi criiu»— 
i in a proper case. 

8P. W. H. 1916:17^ 

• 13 Cr. L. J. 175il3l.C. 


*1. 44. 

It is ordioarily undesirable to institute criminal proreedings 

until the deterojiaatloa of the civil proceedings I'a which the sa® 
issues are Involved ; criminal proceedings lend themselves to th 
unscrupulous application of imnroper pressure with a vl®w » 
inOuencing the course of tbe oivil proceedings. 24C. W. N.4lai 
Cr. L. J. 481. 89 I. 0. 10S3 ; 1926 All. 30 : 36 Cr. L. J. 1485. 

——when proceedings both criminal and civil are 
the same matter the Criotiaal Court is bound to stay . 

.... . . .X, . — 'j_7iO;2SCr. b. 


stayed by the 


will was 
(notej. 
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S.3A4. Stay of erlmlnal ftroaatdino panning eivll preeaad* 

Ing— <Vnf<i. 

— “procctfdlnc* acaintt the oppeJlanl under ti. 193 and SM were 
atayed ty the H. C. pending the bearing of the appeal. SO C. W. X. 
1116. 

' - on an application under a. 16S Cr. T. C. proceedtnga in the 
case were stayed for two montha to enable oecused to institute a 
cItiI suit. 17 C W N 761. 

•^—proceedings under sec. 476 by the Clsil Court may be stayed 
bytheB. C 43 All 180 

to case of question at issue in the criminal proceeding 

which is sub>judlee in the eieil court the criminal proceeding should 
be atayed. 43 A IBU- St P \V. H. 191S 13 I. C. 9S7: 13 Cr. L. J. 

175. 5 C. L. J. S33. 5 C W. N 44. 

it would be a dangerous doctrine to lay down any hard and 

fast rule to the effect that a criminal trial or enquiry should of 
necessity be stayed aimply because a cItII suit has been instituted 
between the parties m which some or all the matters materially in 
issue in the criminal case would have to be determined, until the 
cieli litigation was finally decided 13 C. \V N. 398. 34 C* 648 : 11 C. 
W. N. 713 Expl. 

——when the questions are different though they arise out of 
the same transaction and are intimstety connected with each other, 
It ia not expedient to stay a criminal trial. 69 1, C. 380 : 23 Cr. L, J. 
700. 

——where a &f refuted to stay procedings against the applicant 
taken under s. 193 1 P. O. pending the dliposai of anappeaipre- 
* • ' . , ' ' ■ ' suit during the trial of which 

■ ■ . < s . • made certain false atatement. 

. ' sot be set aside in revision. 8 S. 

989. 

the defendant in a civil enit ought not to be allowed to 

prejudice the trial of such euit by launching a proceeding with a 
criminal prosecution on tbe same facts against the plaintiff and bis 
witnesses and such proceedings if launched, will be stayed by tbe 
H. C. IQ tbe exercise of Its powers of superintendence. 30 M. 226 

tbe trial of a criminal charge of forgery should be adjourned 

pending tbe determination of a civil suit regarding tbe same docu- 
ment. A. W. N. 1887, 102. 

—the H C will not order stay of criminal proceedings lu a 
complaint respecting tbe offences of perjury, making and using a 
false document, and making a false complaint to M. pending tbe 
disposal of a cirii appeal out of which the criminal proceedings 
arose. 26 B. 785 : 4 Bom. L, R 618. 
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Sec. 344. Adjournment— 

- — application for poatpooemont of case pendio? the deeisico 
of the Civil Court should be made to the trying court first tbtQ 
to the H. C. 18 L W. 236 s 73 I. 0. 528 . 24 Cr. L, J. 640. 

the M, should take some evidence before granting adjourn- 

meot at the instance of the prosecution 49 0. 182. , 

the court may adjourn the case on the ground that the 
e.Tammation of a witness not already examined before the cofnnul* 
ting M will be a surprise to the accused. 1 P. tt. Cr. 1889. 

— a M is not justified in taking the extreme course of deciding 
without hearing the defence when the accused's advocate hss an 
engagement at another place. 12 Cr. L. J. 474 r 12 2nd. 0, 82. 

- — an appeal pending against the conviction of the accused to 
a case is a good ground for adjoucoing the trial of the same accuse 
ID a subsequent trial. 6 M h. T. 90 : 9 Cr. L. J. 495. 

■ an application under a 344 is an application to 

the coinoiencement of the taqaicy and is not commencement oi to 
inquiry. 24 P. L. R 1904 : 1 Cr. L. X 109. 15 0. 455. 

•—■the court must be the same court as It was 
before the adjournment ; the consent of the party will not 
the necessity for a fresh trial. 23 W. R. Cr. 59, 

——case should he adjourned for the purpose 
accused to secure the atteodaoce of his witness, 16 
5 M. H. C. R. AP 37. 19 M. 375. J2 C. L. R. 120. even if the wllnes^» 
were not certified in the Attendance Register of the Naur. " U 
N 714 

—it is not a power to be exercised arhltrarily or not aecorc s 

to law. 9 B. L R. 354 : 17 W B. Gr. 55. 

Stay of criminal proceeding pending elvlj proceeding- 

ordinarily the subsequent institution of a civil suitisnot^s 

good cause for a stay of criminal proceeding, hut as it is 'veil 
avoid conflicting decisions as far as possible a stay of criminal t j 
isit >i._ .k., r—r t-~ ordered in a proper 

R 183. 3 P. W. 

1912 : 13 Cr. L. J. 175 : 13 i- 
.C. WN. 44. ^ 

it is ordinarily undesirable to institute criminal 

until the determination of the civil proceedings in which the sa 
issues are Involved ; criminal proceedings lend thetoselv^®* jj, 

unscrupulous application of improper pressure with ;l 

influencing the course of the civil proceedings. 24 C. "• 

Cr. L. J. 481, 89 I. C. 1053 : 1926 All. 30 : 26 Cr. L. J. 1485. 

when proceedings both erlmiaai and cir)} ore 

the same matter the Criminal Court is bound to st3ypr<^'^^®..ii:. 

"r a 710i28Cr. L. 

. : ■ ■ will was stayed hfi!’* 

• ■ . . , ■ I (note). 
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S.344. Stay et erimtnal preoatding pandIns civil preeaacf* 

— proccedircv apaintt iba oppelUnt under »*. 193 and 2(0 were 
ftayed by Ibe H. C. pendiap tbc beMtiog of |be irpcal 20 C. W. J». 
1116. 

■■ on an applieatioa under a. 185 Cr. T. C. proceediBjjj la the 
case were ttayed for two month* to enable accused to institute a 
civil suit. 17 C W K 761. 

proeeedinps under arc. 476 by the Civil Court may bo stayed 

bytbcH. C 43Ail. ISa 

in case of question at Issae in the criminal proceeding 

which is sub-judlce io the civil court the criminal proceeding should 
be stayed. 43 A 18o - 21 P W K. 1912 . 13 I. C. 927 : 13 Or. L. J. 
175. 5 C. L. J. 233. 5 C V-'. N 44, 

I -it would bo a danireroua doctrine to lay down any hard and 
fast rule to the effect that a criminal trial or enquiry should of 
□ eccsaity be stayed simply because a civil suit has been Instituted 
between the parties m wbicb some or ail the matters materially In 
issue in the criminal ease would have to Le determined, until the 
civil litigation was finally decided. 13 C. \V N 398. 34 C. 848 : 11 C. 
W. K. 

>— when the questions are different thcugli they arise out of 
the same transaction and are intimately connected with earh other, 
it is not czpedieot to stay a criminal trial. 69 J C. 380 ; 23 Cr. L. J. 
700. 

-fooedings Bgaiost the applicant 
I I the disposal of an appeal pre> 

suit during the trial of which 
made certain false atatemeot, 
lot be set aside in revision. 8 S. 
989. 

the defendant in a civil auit ought not to be allowed to 

prejudice the trial of such suit by launching a proceeding with a 
criminal prosecution on the same facts against the plaintiff and his 
witnesses and such proceedings if tsunched, will be stayed by the 
H. C- IQ the exercise of its powers of superintendence. 30 M. 226 

the trial of a criininal charge of forgery should be adjourned 

pending the determination of a civil suit regarding the same docu- 
ment. A. W. N, 1887, 102. 

-—the If C. will not order atay of criminal proceedings In a 
complaint respecting the offences of perj'ury, making and using a 
false document, and making a false complaint to M. pending the 
disposal of a civil appeal out of which the criminal proceedings 
arose. 26 B. 785 it Bom L R 618. 

It IS proper to slay crlmlBal proceedings against the accused 

charged with cheating pending decision of civil suit. 38P, L. R 
1922: 4 L. L J. 401; 68 I. G. 819 i 23Cr. L. J. 595 

where a will was found to be a forgery m a probate case 

before the Dt. J at whose directlou criminal proceedings were started 
by the M. the H. C. on appeal nfused to stay the criminal proceed- 
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5.344. Stay ot criminal proceeding pending cfvll proceed- 
ing— coK<d. 

ings 31 C. 85 • 1 Cr. L. J, 852, contra., 30 M. 226. 14 C. W. N. 131 
(note), 10 C W. N, 154 (note) 211 (note) 

tbe H C directed the stay of a prosecution on the charge of 

forgery during the pendency of a civil suit in which the genuineness 
of a document would be a material issue. 12 C L. J. 270 : 38 C 106 ; 
11 Cr L. J 448 7 Ind. C. 317. 

—where one party appealed to the Registrar and filled a ^it 
to compel registration of a docmnent while the other party rushel 
into tho criminal court with a charge of forgery it was a fit case 
in which criminal proceedings ought to be stayed until the diposal 
of the civil suit. In all such cases the test is whether the accused 
would be prejudiced if the orimmal proceedings are not stayed until 
the disposal of the civil suit. 16 Cr. L. J. 63? : 30 Ind. C. 461, 30 JW. 
226 . 6 Cr. L. J. 131. /oi. 

——where prosecution was sanctioned under s. 82 of tha Registra- 
tion Act and tho accused applied for stay of proceedings 
decision in a suit ha had filed in the civU court, the Jf. shoulc stay 
the proceedings. 5 0 W. N. 44. 5 0 L. J. 233. 1 Pat. L. T. 697 : 62 1. 
C 185 • 22 Cr. L. J. 489. . , , 

—the officers of tbe Crown in the majority of cases are bouna 
to be either Hindus and Slabatnedans and if parties to 5**®. k* 
allowed to choose their courts on a comoiunal basis It would not o 
possible to please them all 84 Ind. 0. 719 : 22 A. I« J. 1103. 

—stay of execution of sentence pending appeal to the rnry 
Council. 28 0 W. iV. 377 . 39 C I,. J. 1 ; 83 I. C. 580 P. C. 


Order of cost of Adjournment. 

a Magistrate has a discretion to require from the accused 

tbe costs of an adjournment, when he is not entitled to the 
ment asked for. 9 C. W. N. 18. 28 A. 207 - 2 A. L. J 831 ; A. W. 
1905, 256. 20 P R 1904 

where the accused was absent and was not represented oy 

any pleader or counsel and tbe adjournment of the case was alto- 
gether necessary since the court could not proceed, costs of 
ment could not be awarded on tbe accused. 6P. it. 1906Cr. : 114 “• 
L. R. 1907 : 4 Cr. L. J 78. lO Ind. C. 151 

when one of the accused is not present and an adj'ournmen 

is necessary the complainant cannot be ordered to pay 
adjournment for his failure to produce evidence. 94 !• 0. 140 : ly- 
Lah. 407 : 27 Cr. L, J. 572. 

—the court may award cost as a condition precedent t 
adjourning a case and make the same payable by tho 
whose benefit tbe case Is adjourned, 28 A. 209 : A. tV. N". 1905, . 

(note). 2S A, 207 : 2 A. L. J. 831 : A. W. N. 1905. 256, 9 A. I*. J- 1'^' ' 
14 Ind C, 652 : 13 Cr. L. J, 268, 1902 A. W. N. 59 Diss. 

the words "as it thinks fit” empower tbe criminal courts t 

allow tbe cost of adjournment. 20P. R. 1904. .f 

— where an adjournment Is granted solely at the instance 
the complainant he should pay any costs which may be incurred d> 
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S. 344. Order et ceit of Adjournment— rorifJ. 
the accuKcd Dut where the n^o^eciition 1< conijucted b)* the Police 
for wboie conTcnicncc an Adioomment iaRranted no order of coit 
ibould bo made. SI Ham. L. II. 3b0 : C6 1. C 991 : S3 Cr L J. 33S. 

Remand 

tbo Kec. contemntatea remaad to jail and not to Police 

custody 25 B. 32 p. 34 

the detention of an accused und<‘r trlnl i< not intended to 
be penal, but its object is to secure attendance The gravity of the 
offence and tome evidence of Its perpetrntton by the accused will, 
however, justify detention. 3C C. 174. 

CO remand without a bearing can last fora longer period 

tbanlSdaya. SB H C. H Cr.31. 

—if a person is accused of non. bailable ofTcnca then, unless he 
considers that there are no reasonable grounds fur believing him to be 
guilt>. M must refuse hail, thuugh be nia> be certain that the 
accused will stand the trial 3C C ICb 

-It IS the right of an accused to demand that tbo chnrgo 

against him should i)C tried without any unrcisunablo delay, 3C U. 
KiG. the M. must express clearly on the record tbe reason for tbo 
delay. C 51 G3.36C 174. U5I.9S. 

— B 16? relates to remand on perusal of Police diaries wborcdB 
this sec relates to remand when suOIcieot evidence has been 
obtained 36 C 1G6 

a remand of accused for further conression is bad 3 
Weir 414 

—if the offence is bailable, tbe accused ought to bo admitted 
to bail. SC.W'.N 779. 3G 0.174, IOC W. N 1093 

For other cases see "bail and batlbond." 

Revision. 

the H. C. will not ordinarily interfere if tho court exorcising 

judicial discretion refuses to act under s. 344, 50 51.639, 1937 Mad. 
778, 28 Cr L. J. 812. 104 I C. 252, 1927 51. W. N. 672. 

S, 345. (Compounding offences ) 

B. — By the amendment o/ lasj a case under sec has been 
made eompoundable and the cases under ss, S43, .‘>40, 357. 403, 417, 413, 
410, 4£0, 451, 4S3, 4SS, 486, 494, and 609 / P, C have been made corn- 
poundable With the permission of the court. The additionvf sub'Sec 
(S‘ A ) has set at rest the controversy as to the pouer of the H C acrinjj 
in the exercise of its power of revision to allow the compounding 
D > D 21A.L.J 338 . SiCr.L.J. 

. C. IP, iV 1071 17 Cr. L. J. 

• • ■ 39 if. 604, 53 A. 153. 3 Pat 


When a ease can be compounded. 

——under 8. 345 Cr. P. G. a case may be compromised atony 
time before tbe sentence is pronounced. "«45 C, 816 . 22 C. W. N. 744, / 
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S. 345. When a case ean be compounded — 

H2I. C. 562i 29 Cr. L J. 1058; but a M. acts tigMlr iorefosins 
to permit an attempted compromise at slate etage of the case as 
regards offences someoftrhlch were compouodable and some not. 
31 Bom. L. R. 769 : 1929 Bom. 375 ; 1929 Cr. C. 322. 

a compoaittoQ made before the case comes into court is 

just as much law/uJ under s. 315 Cr. P. C. as are made after the csss 
comes JDto court. 41 M. 685. 

compounding of offences mentioned in the first pait of 8. 345 

Cr. P C is Jairfui even if it takes place before any complaint is filed 
in court and once a composition Is made It has the effect ofau 
acquittal so as to bar the trial. 41 if. 6S5. 

an offence of wrongful restraint is compoundable by the 

person restrained even prior to a complaint, 49 4. 434 r 101 LC. 
671 . 1927 All. 375 • 28 Cr. L. J. 495. 

—when an appeal Is preferred from an order of conrictioo 
under s. 325 and during the pendency of appeal the parlies coo* 
promise, the compromise should be given effect to by the appswt® 
court. 55 0. 119J . 115 I C. 528 ; 1929 Cal 96 : 30 Cr. L. J. 4S4. 

— *caae can be compouoded even if aent up by the Police, 3 t/- 
W. N. 548. 10 C. 551 


Who ean compound an effeneo. 

—an agent who lodged the complaint may legally and*ff?c‘ 
tively compromise the case. 1924 A. 77g t 83 Ind. 0. 658. 

—only the person to whom the hurt is caused and not toe 
complainaut, can compound the case, even if the former is dead. > 

Weir 418. 31 A. 606, 37 A. 419 

when a woman is defamed by the imputation of unchastity 

J *1.. 1. -1. , compJaiut being aggrieved under *• 

1 . . oouseut of the husband or 

b the offence under s. 345 Or. 

!■ ' ..... 

the only person that can compound an offence of abduction 

is the husband. 74 Ind. C 444, 24 Cr. L. J. 780. 4 Lah. L. J. 488 

a complainant can only compound the offence commits® 

against him and not any offence committed against others joiow 
with him. 27 C. W. N, 168 . 37 C, L. J. 254 s 73 1. C. 323 : 24 U. 
L J. 578. 

if the offence is compoundable one, then even if^bo graii- 

fication Is offered to a person who has no right to compound, 
immaterial 8 L. B. B. 48. 


Compromise by minor, — Sub-sec. (4). 

_ a minor oompiainaDt cannot compound an offence. 17 

R Cr 1891. ^ 

a compromise made by the lawful guardian of a 

acting bona fide for his benefit cannot be aet aside except on pr®® 
^of fraud. 2 Weir 631. 25 A. J6S, 8 Bur. I,. R. 96. 13 P. B, Cf. 1885. 
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S 34B. Permittlen of court. 

—It If a fsrtat pUy when pirtir* who are arparentljr nearly 
related to one another laeceed in patching up their quarrelt, that 
the ilaciitrate ehould not do what he can to reatore peace and good 
will. S6C. W N.536: 33 C. L. J. 353. 

—where the aceuied were forwarded to the Magistrate on a 
Police report under ai. 355 and 51! I. P. C. but the crldence recorded 
disclosed an ofTence under a 14S the 5!aglstrate could not permit 
the complainant to compound the case. 4 Dorn. L. K. 718: 34 
P. W. R. 1907 : 11 P. R. Cr. I907. 

an offence under a- 345 (5) Cr. P. C. cannot be compounded 

without the permission of the court before whom It is pending, 1928 
Lsh.239 ;9 Lah. 400: 109 I. C COl s 29 Cr. U J. 585 : 29 Cr. L. J. 
510.41 M. CSS ^e/. OK. 39 if. 916 As/. 

the Magistrate acted rightly In refusing to permit an 

attempted compotliion at a late atsgc of the case as regards 
offences some of which were compoundablc and some not 31 Bom. 
L. R. 789 . 1929 Cr. C. 322 : 1929 Bom. 375. 

no sanction of tbo court is necessary In compounding an 

offence after the conriction has been aet aside on appeal 3 A. L. J- 
523 : 1906 A. W. N. 200. 

—the permission to allow withdrawal la a judicial act. 
Rataolal 92. 


Whan tha Court la bound to allow oempremlsa. 

—•the M. has tbo discretion to allow compromise. Unless 
the offence is so serious that punlsbineot is obsolutely necessary 
the 51. would well exercise his discretion in allowing composition 
of the offence. Where the M. refused composition without sufficient 
reason the H. C. in rerlf ion enforced tbc compromise. 65 1.0.437: 
1923 Lah. 138. 

■-'■where a compoundable case Is compounded, the ifagistrate 
cannot conelct the accused of an offence disclosed by the evidence. 
2 Weir 418. 1 L. B. R. 349. 4 Bom. L R. 718. 

—when a case U compromised the 51. cannot proceed with the 
case 112 I. C. 562 29 Cr. L J 1058 

when the parties put io a petition of compromise, a Magis- 
trate IS not entitled to call for further evidence to prove it. 
16 Cr. L. J. 88. 

the ifaglstrate cannot prevent compoaltion of compound- 

able offences. 10 C. 551. 1884 A. W. N. 256, 1883 A W. N. 245. 1886 
A. W. N. 167. 

a ilagistrate is not prevented from taking steps under s. 

345 Cr. P C. in cates in which a breach of the peace has been 
committed and the parties acting privately had compounded the 
offence. 26 A. 202. 


What amounts to compounding a ease. 

— mere signing of a ntuefuHka does not amount to a composi* 
tion of case. 90 I. C. 666. 49 M. L. J. 544 ; 26 Cr. L. J. 1591 : 1952 
M. W. N. 753. / 

f 
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S> 345 What amounts to compounding a case — conid 

when a letter of wUhdrawai was given to the accused on 

his offering unconditional apology it was a confession of the case 
and could not be proceeded with. 45 A. 145 : 74 Ind. C. 263. 
Reference to arbitration. 

— 1 it iSi-. — « — .."(Jef s, 427 and filed a 

opposite party agree- 
lut the opposite party 
fieid that the agree- 
. * ot a final settlement 

of the dispute which the court was bound to accept ; the case was 
not taken out of the jurisdiction of the criminal court. 42 C. t. J. 
139 j 90 I. C. 544 - 26 Cr. L. J. 1584. 

Effect of eampromise.—sbb-sec. (6). 

the effect of compositioo of a compoundable offence 1® 

immediate acguittal of the accused and once a composition has heeu 
effected the eompiainaot C40DOI be permitted to withdraw from it. 
81 Ind C. 346 (Lahore). 45 A. 145. 

—composition la valid as soon os it is made and it has th® 
effect of an acquittal though one of the parties resiles from the 
comproDijse end no statement or petition is filed by the 
court 39 M. 946 . 16 Cr. L J 80l. 1$ Cr. L. J. S59, 33 0. L. J- 226, 
3 C, W. N, 332, 41 5f. 685. 

•——composition of aa offence under s 345 I. K G has the effec 
of an acquittal, but not so under 8. 253 and therefore, tbe discharge 
IS no bar under s. 403 to a retrial. 24 C 528 : 1 C W. 1^. 370. 

-—a case under a. 323 I P C. was compounded and the accused 
was acquitted, subsequently tbe wouoded man died ; there was no 
bar to bis retrial 36 A. 4 

' where a complaint by wife for cheating husband « 

compounded by her that composition does not bar a subsequent 
complaint by busbaad agjiast tbe same accused. SIB 512: l“-‘ 
Bnm. 410 I 29 Bom. L. R. 718 . 102 I. C 549, (21 C. 103, 3T Bom. 
339) Bel on. 

tbe compounding of an offence with one pr more of several 

accused has not the effect of acquittal in respecn of the remaining 
accused. 94 1 C. 144 : 1926 Lab. 424 : 27 Or. L./J, 576, 45 B. 346. 
43 A. 583. 41 M. 323, 7 a W. IT. 176 Diss. and aiso^see 67 I. C. 593 ; 23 
Cr.L J. 432. j 

—no adverse inference against an accused ought to be dravm 
from criminal proceedings which terminated in ooropromise. 

W. N. 238. 

composition of a criminal case does not mean hushing up 

the matter. 1929 Pat. 512 : 1929 Cr. C. 272. 

Coinpromiae does not bar charge under a, Sll I, P. C. 

tbe plea that original cha^c ias been compounded is 

answer to a charge under a. 211 I, P. 0. 11 C. 79. 
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S. 346. effect of eempromlsA by ■4nie of th« accused. 

cate nay t-e corapromiieJ with some and proceeded acaiost 
otberi. Sll.C. t2: ]CS. L. R 149 :2C Cr L. J. 233. 

when tbere arc aereral joint complamanti. one complainant 
can compound the ofTence committed acaintt himself but not the 
offence cocntnitted attaioit otbera. 27 C. W. N. 1G3 : 37 C. L. J. 254 : 
73 I. C. 3:2. 

composition wIlli one aceuced docs not mean ccQulttal of 

another 45 H. 34C and 43 A, 583, 41 M. 323 foil., 7 C. W. N. ITC dtst. 

— ^compromise of an ofTence with one or more of several occused 
persons has not the effect of acquittal In respect of the remaining 
accused between whom and the complainant no compromise bas 
been effected 94 I, C. 141 j 1920 Lah 424 27 Cr L- J. 576. 

—in a ease of assault against several accused, composition 
with one amounts to the whole offence being compounded. 67 I. C. 
592 : 23 Cr- L. J. 432. 


Effect of compromise of some of the offences. 

-^wbere an accused IS charged under as 325 and 147 I P C« 
and tbo former charge ts compounded the charge under s. 147 doea 
not ipso /ocfo lapse. 86 I. C. 62 . 26 Cr. L J 6S‘C:26Punj L. H 35. 

~~in case of joint complaint witb reference to distinct and 
independent transanction coniposit.on witli respect to offence rela* 
ting to one transaction does not operate as acquittal nith reference 
to the other. 1930 All. 92 . 1930 A. L J. b5 120 I. C, 117 30 

Cr L J 1149 1930 Cr C 81, 


Proof as to the fact of compromise. 

—when one pariv alleges composition ond the other party 
denies, the Magistrate Is to take cTideoce concerning the factum of 
composition. 39 M . 94G, 41 &I. 685. 

where an accused person alleges thot an offence with which 

he is charged has been compounded 80 as to takeaway the jurisdiC' 
tion of the Cr. Court to try it, the onus is on him to show that there 
was composition valid fn law. 21 C. 103 

the onus is on the accused to show that the compositon is 

valid in law 21 C. 103 


-Compounding an offence supposes an agreement similar to 
that under the contract Act. 

—compounding as offence supposes an agreement bv which 
the parties have settled their differences and implies that the 
prosecutor bas received some consideration or gratification for 
dropping the prosecution. Itisaimilarto an agreement under the 
Contract Act. 21 C. 103. 

" but a lawful! composition may be effected without the 
passing of any consideration. 9 P. R. 1896, 10 Cr. L. J. 228 

Admission of evidence of negotiation of compromise, 
—admission of evidence of negotiation of compromise which 
tended to show that the accused had admitted bis guilt, Is bad and 
vitiates trial. II C. W. K. 26 (note). 
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S. 34S. Compromise cannot be withdrawn. 

a petition of oomproiaise once filed cannot be withdrawn 

and the Magistrate should accept the petition. 3 C. W. K. 33^, 3C.. 
W. N. 548. 7 C. W N. 176. 

the effect of composition of a compoundable offence is the 

immediate acquittal of the acouged and once a composition has been 
effected the complainant cannot be permitted to withdraw from it. 
811 C. 346 (Lahore). 45 A. 145. 

Compromise of non-compoundable offence. 

coraproinise of non-compoundable offence is against public 

policy and so the terms there-under or any bond in cansideration 
thereof, cannot be enforced. 16 C. W If, 854. 18 0. W. N. 192 (note)» 
19 C W N 383, 20 C. W. K. 760. 

it may be compounded with the person aggrierod and a 

contract may be entered into with him 37 M. 3S5. 

when the compiaint Is both under compoundable and flon- 

compoundable as hut the accused is summoned under compoundable 
sec. it may be comproailaed. 20 C. W. N. 44 (note). 

compromise of case under sec which is compoundable with 

the leave of the court IS valid when it is made with such leave; »> 
does not matter If the complaint mentions soma other nos-compouno* 
able offence 20 C. W. N. 946. . . 

— — the M. must give effect to the compromise though of 
mistake he bad raeotiooed a noo'oompoundable offence in the 
summons of the accused. 2 P L.T. 602 . 

—the court cannot, on the presentation of the petition o» 
compromise, alter the charge to one which Is noD*oompousdable. 
16 Cf. L. J. 81 r. B. 

Order under s. 350 Cr. P. C. cannot be passed. 

—'in case of compramlse compensation order under 8. 350 Cr. 
F. C cannot be passed. 10 Bom L. R. }056, 19 P. R. 1883. 

S. 346 Procedure Of Provincial Magistrate In ease 
which he cannot dispose of. 

this sec. does not apply to a case in which the Magistrate 

is competent to make a valid committal. 7C W. H, 457. 

no court can clutoh jurisdiction by improperly ignoring 

facts of aggravated character. 2 Wetr 421. 24 M. 675. 

nor can a M. spilt up an offence into its component 

for the purpose of giving himself jurisdiction. 10. L. R 434, 29 0. 
409, 11 C, 236, 4 0. 18 ; 3 0. L. R. 44, U. B. B. 1897-1901 vol. 184. 

—but if the same facta disclose an offence which is triable by 
the M. he is not Incompetent to try tbat offence merely because the 
same facts disclose a more serious oETence. 24 M. 675 

“—a M. who has no jurisdiction to try a case cannot discharge 
the accused under s. SM Or. P. C. but should proceed under this eec. 

2 Weir 323. 

— — the submittal under this sec. is not prococdlng in the 
of commitment and the superior if, cannot return the case with 
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S. 34S. Pr»c»4ur« of Pravlnelal Maolttriit* In which 
h* cannot dUpeao 9f—co*td 

direction to rrepare charge under a particular ace. 4 51. 327, Rat. 
Un. Cr. <99 

— the M. to whom the cate la aent under tbie tcc must take 
fresh CTldence and tr^ </e noio, 17 L. W 247 : 72 I. C 525, 25 P. R. 
Cr. 1905 : 3Gl P L R. 1905. 14 W. It Cr. 3. 4 if. 327. U. 0. R. 1897- 
1901 \'oI. 185. the eonirnt of the accused cannot ditpeote trilh thla 
procedure. 91 P L. R. 1905 : 2 Cr L. J. .369 : 25 P. R. 1905 Cr.: 17 L. 
W. 247 ■ 72 I C 525 contra. 12 C. W N. 136 : 6 Cr L J. 429. 

—Proof of previous conviction (a a matter of conilderatioa 
under this aec. 1894 A W. K 200. 

— ~wbere a cate Is submitted bp a Sub^ifaglatratc to a Sub* 
divisional if, under a 346 his jurisdiction determines and the latter 
cannot send the ease back without tekiog anp action. 1922 .if. 3V'. 
N. 641 : 31 if. L. T. 365 ; 69 1 C 438 . 23 Cr. L J. 710. 

—but it has been held bp the F R of the same 11 C that 

where a ease under a. 148 I. P. C la referred bp a second clast M. to 

the Joint ifagittrate under t 3t6 < 1 ) Cr. P C. the latter can 

transfer the cate to the Taluk Magistrate for dispoial, 1930 if. 
W. N. 493 • 59 M. L J. 308 1930 Mad 76V. F. B. 

——evidence taken bp one M it not evidence in a trial before 
another M, unless tome provision of the law ezpressip makes >t to. 
Even the consent of the parties will not do 17 L. W, 247 : 72 I. 0. 
525: 24 Cr. L. J. 4l3. 

—the word “evidence" in e 346 means all acts and statemeota 
which have been disclosed bp eneuirp and Is not restrioted to depo- 
sitions recorded bp the M. 100 I. C. 992: 19Z7 Mad. 591 : 23 Cr. L. 
J. 381 

when a M. directs under a. 202 Cr. P. C Inquirp bp another 

M. or police ofGcer or other person, he does so in the course of his 
own Inquirp Into the evidence 100 I. C. 992 ; 1927 Mad. 591 : 28 Cr. 
L. J. 384. 

S. 347 Procedura when after commencement of Inquiry 
or trial, M. finds ease should be committed. 

this section is couched in qenerai terms and gives the M. 

verp wide powers. 1925 Rang. 207 ; 89 I 0. 525 : 26 Cr. L. J 1389. 

8. 347 cannot be read as subject to sec 205 so as to render 

it imperative oa a 5f, after be decides to commit the case in the 
Sessions, to allow the accused to cross examine the prosecution 
wlt^ness to call witness for the defence. The M. is justified 
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S. 949. Pfoetdure when tVi> eannot pass sentence sufficient* 
ly severe — conid. 

-when a M. sends up a case he is merely empowered to record 

his opinion that the accused is guilty and ought to receive a punish* 
meet different in kind from or more severe than that which he can 
inflict. But his finding of guilty of such offence is a surplusage ano 
cannot affect the finding of the trying M. and may be treated as a 
nullity without a formal order quashing the same. 52 B. 456 : 19^3 
Bom. 240 ; 111 1. C. 664 ; 29 Or. L. J. 904 s 30 Bom. L. B 620. 

-the superior M. cannot send back the case to the referriog 

M. on the ground (i) that the referriog M had power to pas* 
adequate sentence, 2B A. 344, A W. N. 1904, 42 tH) that the 
referring M should commit. 9 M. 377. lO B 196, Rat. Un. Cr. 22-. 
479,998 (.contra, 14 C. 355.1 M. L. J. 252), (iU» that the referring 
5f. should take the defence of an accused. J L. B. R. 279 : 5 Ca 
L J 416. nor can be send the case for Inquiry to another .\f.. 4 
233. 6 W. H. C ft, Ap. 2. 1905 U. B. R Cr. 33 * 2 Cr. h. J- 464 P. C, 
nor can he quash the proceedings of the referring Af. and order 
retrial by another competent if. 14 P. R. Cr. 19U0. 

—but he can send back the proceedings when be considers the 

• • *• . send up tbs 


• • ion that the 

er the whole 

e to the proper authority ; 35 0. 1093, be cannot submit the case 

. _ J ft. court of 4PP®®‘ 

accused under s. 106. 

1905, 6 P. B. 1907, 7 P. K- 


—■jurisdiction to deal with proceedings under b. 349 was 
conferred upon Dt. AIs and Sub-dirisiooai Ms and upon no other AIs- 
16 Bom. L. R. 598 : 38 B. 719 . 28 lod 0. 321 • 16 Cr V. J. 273 

the AI. to whom the case la referred may pass such fios* 

■orders as he thinks fit. He cannot in bis turn send it bach to 
•another. l9l2 A. W. Jf. 16 : 36 AI. 470 ; 13 Ind. C. 110 : 13 Cr. L. J- 
16, U. B. R. 1905 Cr. 33 ; 2 Cr. L. J. 464. P. C. 

—when a second class Af. sent a case to the joint M. as be 
•thought an order under 8. 106 Cr. P, C was necessary andthelattet 
passed the order, while he sent the case back to the Af. for trial tne 
•order was without jurisdiction. 74 I. C. 446 : 24 Cr. L. 3. 764. 

S. 350. Conviction or commitment on evidence partly 
■recorded by one M. and partly by another, 

Applicability of the see. Sub sec. ( 1 ), trial by auccessor, 

this sec. Is not ilmited to cases In which Ms. succeed 

other but to transfer of the Case from one M. to another. 3^ y 
457 J 12 0. W. N. 416, 20 C. 870, 3 A. 365, 32 M. 218. /ol. 23 0. 19\- 
13 W. h. Cr. 40, 14 W. R Cr. 3. 19 W. R. Cr. 28, 24 W. R. Cr. 53. 1* 
A. 316 Dist.. 1889 A. W. N. 130 nof/of. 17 O. P. H. R. Cr. 159. 
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S. 350. AppllestilMty et th« ppe. Sub.pto. (I), tflal b/ 

■ uoc*t*or«-cn)i(<y. 

■ — on giroeral principle Jodgment mutt bo delivered bjr the 
Judge who bat beard the evidence. S3 C, 191, S3 \V. R. Cr S9. 

— ~tbc Cl (a) of tbic tee. read along iri(ha.ll7 Cl. (tl applloa 
to a cate under a. 107, ISSO Af. W. N. S8U F. B.,i 0 L K. -(52, 23 
W. R. Cr. C!. 24 W. R Cr. iS. 

——tbit ace. applies to a. 145 proccedingt ; 5 Pat. L. T. SS7 : 
t6 I. C. 25 : 25 Cr. L. J. 89. 13 C. W. N. 420 : 9 Cr L. J. 278, and to 
oommitaicnta. 31 AI 440 

m a proceeding under a. 145 Cr. P. C a de nofo trial Is oot 

uecestarj' on tranifer of M 37 C. L. J. 128. 

•^tbe provitiona of tbia eec. apolT to an Inquiry under a. 247 
of the D. P. ifuQlcIpality Act 1925 All. 245, 81 I. C. 139 s 25 Cr. L. 
J. 651. 

—this aee applica only to Afa nnd oot to Sesiions Judges, 
^ C. L J. 59 : 8 Cr- L J J21, 26 B. 50 • 3 Bom. L R 558. 7 C. P. L. 
R. Cr. 1. 3 Af, 112, 23 W. ft. Cr, 59. 21 W. ft. Cr. 47. 1864 W. R. Sup. 
32, 20 P. R. 1870. 

— -tbu aeo does not apply to Benebet of Mt. 23 C. 194, 12 0. 
358.20 0.870. 18 Af 394. 

.—it does oot apply to further inquiry directed under a. 437 
■6 A. 867, ^ Bur. L. R 198. 16 Af. L. J 303 : 27 M. L. J 589 ! 1914 
M. W. N. 6<6 : 15 Cr. L. J 673 : 25 Ind. C. 1001, 

It doee net apply to cases withdrawn under s. 528 U. S. R. 
1897—1901. Vol. 1. 87. U. B R. 1912. 149 i 14 Cr. L. J 175 t 19 Ind, 
0. 175 DiSt 2(1 C. 870. 24 W R. Cr. S3 fie/. 

—this sec does not apply wheo tbe judicial designation and 
the local jurisdiction of tbe Al. are changed but not his Afagisteriai 
power. 22 Af. 47. 

tbe provision of this aec. applies to summons cases as wel! 

.as to warrant cases, but the accused will lose bis right if he does not 
-ask for this at the time when tb* proceedings are commenced by tbe 
succeeding Alagistratea. W I. C. 340 s 25 Cr. L J. 1380 ; 10 O. & 
A L R. 1017, 48 AI. 511 /of, 

proceedings in a warrant case before a charge Is framed are 

•merely an inquiry and not a trial and at that stage the Af is noi 
bound to adopt tbe procedure laid down in s. 35 ip (1) (aj Cr P C. 
■46 AI. 719 : 32 AI L. T, 81 ; 71 1. 0. 608 ; 24 Cr. L. J. 192 

— -this Code makes no provision for delivery of judgment 
*written by tbe AI who beard tbe case after he had ceased to have 
jurisdiction in the District. SO C. 664 : 38 C. L J. 202. 

— this sec, would under certain circumstances give the 

, -'*1 .... case on evidence recor 

' . . not give bim jurisdiction tc 

■ ■ ■ . cessor. 50 0. 664 : 38 0. L. J 

s ■ . 43 C. L J. 100 : 93 I C, 70 

-where a 2nd class U. after examining nine proseoutioD 

witnesses m chief submitted tbe case to the B. D. M, on tbe ground 
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5. 350, Applicability of the see. Sub«see.' (1)> trial by 
successor — contd. 

that the offeoce appeared to be ooe not triable by him and S. D. 
referred the case to a first class AL baring jurisdiction, the latter 
could not legally consider the evidence recorded by the 2nd class 11. 
55C. 65 : 47 C. L. J 122. 

■ when a case js remanded fay the appellate Court and the 

trial court is transferred the netr Judicial Officer should try the 
case de novo. 37 L C. 645 : 27 Or. L. J. 1125 : 1927 Pat. 5, 25 C. 
863 fie/ on. 

a judgment may fao signed and dated by the successor in 

office 10 O. & A L. R. 1101 1 11 O. L. J. 725 ; 81 I. C. 899, (40 M. 
104, 7 M. L. J. 197) /b/. 72 I. C. 953 

—in the absence of a demand for a new trial it would be m 
the discretion of the M's successor to date, sign and pronounce his 
predecessor's judgment. 40 M. 180 : 17 Or. L. J. 65. 

when a M. is transferred after part hearing of a case and 

his successor grants de noto trial of the case, the transfer of ^7" 
the Dt. II. to the transferred (original) If. with a view to avoid a 
de noto trial cannot empower the latter to begin the case from where 
he left 85 I. C. 254 ; 1925 Mad. 174 ; 47 M. L. J. 92f> : 20 L. W. 
847. 53 I. C. 820 /o/., 99 I. C. 55 : 1927 Mad. 51 r 28 Cr. L. J. 23. 

•—where a M. recording the statements of tbe accused i* 
transferred and bie successor acting upon those statements 
the case to tbe Sessions, the statements are rightly admitted. "4 
I. C 403 : 1926 f,ah. 271 • 27 Punj h. R. 535. 

—when a Beach consists of three Afagistrates and one alone 
is present on all hearings sitting sometimes with one and sometunee 
with the other and sometimes with both the trial is bad though the 
quorum consists of two. 1928 Oudh 212 • 29 Cr. !». J. 3l0 : 107 I. 0. 87a 
Trial, meaning of 

the “trial” means the proceeding which commences wbea 

the c.ise is called on, with the M. oo the Bench, the accused on the 
dock and the representative of tbe prosecution and for the defence, 
if the accused be defended, are present in court : the proper tune 
for the accused to ask for tbe re-summonlns or re-bearing of tb® 
witnesses under this sec is as soon as the trial commences bC'®ff 
the second M. 25 O, 863 : 2 C. W. N. 465. 14 Cr. L. J. 230 : 19 lod- 
326 : 9 N. L. R. 42. Expl. 3 P. B. 1903 Cr. Dis. 

a preliminary inquiry into a case exclusively triable by 

S. C. is not before framing charge ‘'trial’’ and when such an inquiry 
is transferred the accused is not as of right entitled to de novo tria • 
32 M 218, 14 P. B. 1903. 

De novo trial, meaning of. . 

t/c noto trial means a new trial from the beginning of 
case. Tbe object of granting <fc noTO trial is to enable the Af. wa 
hoars the case to see the way in which the witnesses give evidenc 
before him to mark their demeanour and thereby to be in a po**/'? , 
to judge of their credibility. 1925 Af, W. fi. 652 : 49 Af. L. J. 4z4. 
20 Cr. L. J. 1590 ; 90 I. O. 668- 
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S 350. Trial. Mtaninfl et— (coftltf.) 

leave to the accuied ont/ to cross czamiae the 
prosecatioa vriinesses !• not dv aoto trial, above eaee. 

— >ln ease of de novo trial hf a M. to whom the case it 
transferroj if a witocts is dead and caonot be resummoned at the 
instaoecof the accused hit previous evidence is rightly admitted os 
a SSoftheEvi Act is In do way afTected bye. SSO. 8 Lab. 570, 3 
Lah. 115, nol /of. 

— >whcre the successor of a transferred of. graota de novo trial 
even when the case it transferred by tha Dt S{. to the transferred 
51 with a view to avoid the de nova trial the latter cannot avoid 
to try the case de note. 83 I C. 254 : 19JS Mad. 174 . 26 Cr. L. J. 
510 • 47 JI L J. 926 

Clause (a). Right of the accused to demand re-hearing. 

this sec. gives the accused who is tried by a Magistrate to 

whom the case U transferred the right to demand that the witnesses 
or any of them be summunod or re-exaenmed. Hut this right may 
be waived by the accused 107 I C. 160 : 29 Cr. L. J 229 : 9 
A. I. Of. R 486 

de Dovo tria] cannot be demanded by the accused simply 
>,1.1 .ji. L 7redeces8or. 

* the pro* 

t .* * ' enta made 

, " . Its cannot 

• < • 826 : 23Cr 


<*— this sec. confers a right on the accused to demand and does 
not actually prescribe that the M. shall asic the accused, so where 
there was no demand or refusal but only an omission to Inquire 
from the accused whether be wished to exercise the right the 
accused bad not been materially prejudiced, nor was a failure of 
justice occasioned and the error was cuiable under a. 537 U. B. K. 
1912, 149 ; 19 Ind. C, 173 : 14 Cr. L, J. 175, U. B. R. 1897-1901 vol. 1. 
87 Ref. 6 P B. 1884, 3 P. R. 1903, 21 W. B. Cr. 12, 13 C W. N. 550 : 
10 Cr L J. 492 

- -where some of the prosecution witnesses are re-summoned 
and re-examined on the demand of the accused the complainant 
cannot insist that ali the prosecution witnesses should here-sum- 
moned and re-examined and that there should be a de noio trial 
from the beginmiig. The Cr. P Code does not compel the M. to go 

the accused wants 
317 : 20 L. W.916. 

nesses re-ezamiaed 
layment of any fees. 

- -where a 51. recording some evidence is transferred and the 
accused claims de novo trial and the prosecution witnesses appear 
but the accused remains content with their cross examination the 

36 
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S, 3S0. Clause (a). Right of the accused 
nearing -{conld J 


to demand re< 


viu . ioou • ' • 

“> HemanJ re-examination of 

onH proseciition witnesses are suairooned 

S^not'mw th «f ‘te oocosed the complainant 

mned “ *?' proseenlion tr, messes should be re-sum- 

frnm ihfhi "“""I'i lee d. norotcal 

on re P- Code does not Compel the AT. to go 

tado'^^ w Jr noither he nor the accused wants 

to do ao SO i, tv . 816, (52 I. 0. 698. 53 I. C. 820, 65 I. 0. 826) J>ist. 

Irale'fn "‘slpe 'ourt Or Dlslrlot Magis- 

irate to set aside conviction. 

not aiwT-nlf n®®' ® right On tho accused to demand and does 
Jherfw, 'I*'' *1® occussd, 80 where 

/mm lot only an omission to maoite 

aTonsoS^Ln "I**''®'’ h®, wished to exercise the tight, the 

instmf .a l®=“, mnteriolly prejudiced, nop was a failure of 

ISO to r A ermtwas curable under a. 537 tl. B. E 

« P •I’S •'• I’S. C. B. B. 1897-1901 /01. 

the ^u“L''‘r “»‘.«"t® the defect due to the violatioo of 

SeSness" osTssr 

aside'fc'lhe'*s.,SsHn“"V.‘‘nv ‘I® oou/iction willbesel 

fll". Sr6,'f2® atfVs^t KTv/'nIIo*"- ” 

C. cured by waiver of the accused. 12 

oaisTlTtv proviso (b) set aside a conviction 

s.aye“d'-;r;oL"iSd •» p-®«®-'"«® 

procedure laid down in this section does not apply to 

?isr.. iu"bm“t7d'lnm^*f..'®.'.-"'3-f®"=..^ K- <’•■ ?»d when the 

convict the £ • . ' . ’ 

altbouRb t.ho • 

F. n.25. 19C . , ■. ■ 

trial which e* ' . ' 
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S. 350. 5ub»iectlon (3). Ctleet of tmnsfor of eat*. 

Sul) lec. (3) ha« Ix'cn itdifcd to nmoTc the confl.ct of oplnloQt &t 
to Ihe qorAtion whothcr IUf sub ore. iH t<» transferor 

rs'ics or i« confined to transfer of .Maeistratn only. The amencJmrnt 
has upheld the decisions which held that this secsion currrs 
cases where rroceedinRs are transferred b> recllon 5SS from the 
Court of one M to that of the other because as soon as n case Is 
transferred from one M to another the former cciscs tn exercise 
jurisdiction wiihm this section 39 C. 7dl. 35 C. 457,21 C. \V. K 
755. 3’ M ai*^. 40 A 307. 36 A 315. 2i Cr. L. J. 52 (Pat.). 1 P. L. T 
679 2ilCr L. J 41 (.Sac.) 20 Cr L J. 496. 12 liiir L T. 55. 1926 U. 
B K. 2nd <ir loSConfra. 12 C \V. N 14». 12 A. 16,14 A 316. 1989 
A. \V N 130. 1 N. L. a. 187. 1 L. H IL 3UJ. 

S. 350 A ehangea fn eonstitution of Benches. 

N. B. 

T^m aecfioa 5o» been neiclu tnlro^uetd 'jtiiiiQ tffect lo the law at 
laid down by the f/igh CVurfs 

the case must bo decided by the sune Bench which heard 
the evidence and the arittlments 20 C 870. 23 C 104, 12 C 558, 30 M. 
304. 41 A. 116. 2Lah. 237. 

—where of the three Bench Ms only oae was present 
throughout the proccedinRS. the trial was bad 93 I C 255 . 27 
Cr. L. J. 463 : 1926 Lah. 301 

—the following are the cases where the absence of some 
member of the Dench during trial was held to vitiate the trial, 
36 51. L J. 362. 23 Bom L R 833. 41 A. 116. 1902 A. W N. US. 16 M. 
410. 44 M 400, 13 C L R 212, 8 L 0 R 463. 13 S L. R 166. 13 C. L. 
R. 212. 22 Or L J. 511 1922 P. L R. 1. but^ where only two out of 


to the quorum but were preseot at the time of the coaimeoeement 
of the inquiry were not on the Bench at the time of decision, the 
trial was not bad. 3 K. L. R. 67. 

S. 351. Detention of offenders attending court. 

this sec. IS self'ooatained aod quite Independent of the 

■provision of secs 190 and 191. 5 N. L R. 113 10 Cr L. J 303, 3 C. 

W. N 279 (note) 

—when a 51. takes cognizance of an offence against a 
witness in a case pending before him upon facts disclosed by the 
evidence of another witness, he does so under s 190 (c) and not 
under this sec. 1 C W. N. 105. 

5 352. Courts to be open. 

——hearing of cases In camera, 17 C W N 187 (note) or at 
private residence of the M. 10 C. W N. 1062, was condemned. 

this section does not necessarily make a trial in a j'ail, 
invalid, but it is undesirable to hold trials In a jail because It is 
difiicuU to get counsel to appear in jail. 1917 P. W. R. 21. • ^ 
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S. 952. Courts to be operi.~(contd.) 

a police officer who baa iaTSStigaied into a case should not 

fco allowed to be preaant during the recording of confessiou by the 
M. 1885 A. W. N. 221. 

Gbosha woman should be examined behind pardah at a 

private place. 2 Weir 432. 

S. 353, Evidence to be taken in presence of accused, 


— 'the ooDVjction is bad if the witnesses are not examined in 
presence of the accused. 2 N. W P. H. 0, B. 49. 

“evidence for the prosecution as weil as for the defence is 

included in the words “ail evidence," so witnesses on both sides must 
be examined m the presence of the accused and the irregularity 
cannot be cured by s. 537 IT. B. R. 1912 4th Qr. 152 : 14 Or. L. J. 281 : 
19 Ind. C. 719. 

where m the absence of exceptional circumstances justi^* 

mg the same as lud down in this section certain witnesses were 
examined in the absence of the accused the trial was vitiated, the 
fact of the accused's Mukhtear having taken no objection and his 
cross-examining the witness is immaterial. 1928 Fat. 143 : 6 Fat. 
691 : 10? 1 C. 530 : 29 Or. L. J. 260 : 9 Pat. I,. T. 327. 


■— PardtiaaaAin lady may be examined screened from the 
direct View of the court and the accused, 41 P. R. 188?. but the 
court must take precaution to secure her identity, 2 Weir 432, 
«he has the right to be examined on commission 4 C. 29. 12 A. 69. 
even if she be the complainant 2 Weir 659, 10 P. R. 1896. eonfro. 
5 A 92. 

'—a J^ardartasMn accused of good position should not or^’ 
□arily be compelled to appear in person in the first instance. 5r. 
W. B. 1909. 9 Cr. L. 3. 158. 


it is irregular to import into a case the evidence given 

another case by merely reading over a deposition tea witness sod 
asking bun if it was correct. 12 W. R. Cr 3:3 B. L. B. Ap Cr. 
20. 1864 W K. Cr I. 38. 1 Bur. L. R, 399, 24 W. R. 14. but where 
this Was done at the request of the accused's pleader and the 
accused waa not pceiudiced H- C. did not luteiCete. 13 W. E. Cr 40, 
9 A. 609 


—it is i/iegal to convict an accused on evidence taken in 
connected trial although the accused consented to such a procedu^ 
as the provisions of this section are not complied with. 104 I. 

91 : 28 Cr. L- J. 771 : 1927 Lab. 78L 

——It 18 improper to take deposition in one ease and bare them 
copied out and used in suotber caso and such a course should cot 
bs adopted in trial of criminat cases. 27 0. W. N. 93. 

the H. C. has power under this sec. to dispense with the 

attendance of an accused in the Sessions on the ground of hit m* 
health 14 Bom. L. R. 23C : 15 fnd. C. 96, 13 Cr. L. J. 464. 

' — dying declarations most be recorded in the presence of the 
accused, if not So done It must be proved by person bearing theta. 
SC.211, 6C. W. R. 72. 921. 
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S. 353. Cvidene* to bo takon In praienoo of aoeuiod. — {fonid ) 
——in a trial of two eron-comrlalDti wben the protecutloo 
CTidence in each i* taken aa the defence evidence ]n the otber.lt 
atnounta to leitlnc In evidence in the abicnce of the occuied and 
violates ■ 3S3 Cr. I*. C. 4 Lah. 374 

—this aec and t. SEC (2) taken toitetber contemplate caacs 
where the whole trial including the dellverf of Judgment in 
cates where the sentence imposed is one of fine only can take 
place in the absence of the accused. 1930 Mag. Cl : 31 Cr. L. J. 
284 : 121 I. C 651 s 2S N. L. H. 50 : 1930 Cr. C. 149 

S 355. Raeerd in summona catea and in trials of 
certain effeneea by 1st and 2nd class Ms. 

——this see. does not apply to offences under s 361 cl (b). 102 
I. C, 345 r 1927 Bom. 426 : 28 Cr L J 537. 

s. 355 merely presertbos a briefer record m summons cases 

and other cases which may be tried summarily, when tbev are, 
as a matter of fact, tried regularly. 3 L B R. 3 . 2 Cr. L. J. 375. 
12 Cr. L. J 280 10 Ind C 921 4 Bur. L T 11'/. 

-^the il's records in summary trials however brief, must 
show the necessary mgredieots of the offence charged. 6C. 579, IS 
B.97.91 A. 375. 

—there is no provision in the Code as to the laoguage lo wiiioh 
metaoraadum of the substance of the evidence is tu be recorded. 
19 51. 269 ; 6 5f. L. J. 134 i 2 Weir 433. 

—in summons esses reading over of the recorded deposition 
is not prescribed. 2 Weir 433. 

—the if. should add a few apt words to make it apparent 
that the deposition has been taken in presence of the accused. 
10 A 174. 

——destruction by 51. of the notes of the evidence in a non- 
appealable case is bad. 48 C. 280. 21 Cr. L, J. 299 approved, 

a. 355 does not require that the evidence of witnesses should 

be read over to them m a case triable summarily 65 I. C S52 . 23 
Cr. L. J. 120. 

—when a M trying a warrant case summarily takes down the 
substance of the deposition of each witness but does not sign the 
record the procedure IS illegal vitiating the trial. 3 Pat. L 'I'. 322 : 
651 C 546 : 22 Cr. L. J. 114. 

8. 355 does not require that the evidence of witnesses should 

be read over to them in a case triable summarily 1 Pat L. K. Cr. 
159 : 1923 P. 157. 

S. 356. Record In other cases outside Presidency towns. 

—omission to record the evidences in the manner prescribed 
by this aec. is material error, 20 W. R Cr. 14 : 11 B. L. R. Ap. 5, )9 
Cr.L J.235(Pat.), 1891 A. W. K, 145. 1890 A. W. N 164,I7a. L. J. 
1146. contra., it IS not an illegality which would vitiate the trial. 6 
O. C. 73. 

omission to make memorandum of statement of witnesses is 

a mere irregularity. 1928 Oudh 112 : 106 I. C. 582 ; 29 Cr. L. J. 70. 
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' S. 356. Rocord In other cases outside Presidency 
towns. — contd. 

when the court convicts the accused on bis own plea non- 

compliance with the sec. does not vitiate the trial. 2 C. h. it. 317. 

provisions of sub-sec (1) are imperative and those of 

sub-sec (3) apply only to cases in which the evidence are recorded 
in the M’s own hand, 42 C 381 . 19C.W, N 124 ; 16 Cr. L. J 192. 

teatimonv of the medical officer must be taken fully. 

specially m a murder case. Rat. Un Cr. 793. 

N 8. — Provisions have been made by adding CJ. (2 A ) 
by the new Aniemling Act. as to the recording of evidence given in 
any other language, not being £ngliah, than the language of the 
court. 

this sec prescribes the manner in which evidence is to be 

recorded in warrant cases 41 C L J. 332. 

the provisions of e. 14> are of a quasi civil nature and the 

procedure proscribed m s. 3S6 applies for taking evidence in such 
cases. 1925 Oudh 286 

where there is discrepancy lo a material part of the cTidsao^ 

of the principal prosecution witnesses between the record m the 
Ternacuiar in which the witness deposed end the record in Eng'ieO) 
the accused is entitled to tbe benefit of doubt created thereby. 24 Cr 
I... J. 624 (Lab). 

S. 357 Language of eecord of evidence. 

——the authority conferred on ao officer under the sec. Is 
personal and local. S M, H. C R Ap. 9. Where the AT. under the 
belief that the authority given to bun m another district to record the 
deposition in his own baodwritiog still remained in force, comnd^teo 
the accused for trial the M’s proceeding was irregular but the 
commitment was not set aside as tbe accused was not prejudiced. 
2 Weir 434 

——the plea should be recorded lo tbe language in which it 
conveyed to the court. 5 C 8Z6. 

when tbe court js composed of more than one Judge, 

signature of only one judge is sufficient 1928 Lab. 125 : 29 Pool 
'L R. U -1071.0 100 ; 29 Cr. L. J. 212 

S. 359. Mode of recording evidenee under ss. 3 S 6 and 
357 

—it is not compliance with the law to record a more or lesJ 
accurate paraphrase of tbe evidence. 11 Bur. L. R. 8. 

this evidence should ordinarily be taken down in the first 

psrson exactly as spoken by tbe witness. 15 W, B. Cr. 36:SBb. 
B Ap. 21. 

S. 360- Procedure In regard to Such evidence wh*" 
completed. 

Scope end application of this section. 

—this sec. was enacted not only to protect the witness but 
also the accused. 41 C. L. J. 224. 28 O. W. N. QfiS 


-citiuiSAL rnocrDunr couk. 


S 360 Seep* end application o( the gectlon.— (ronM.) 

}>ijt II hi* liren b«*l(J b% tite Council Ihnt the object 

of readme oerr the ijop.wlti mg to the scctited ii to obtain an 
ac'iiratr rrcii-d fro t'le witnew of wbil hr really mean* to gny 
and tci ei'e hii*i an l•,>|><>rllinlly of correctine the wordt taken dovn 
and It i» n.a t.. e>i«ble ihr aecused or hit advocate to lugectt 
correviicns tl ( W S 271 45 C L J 411 If'O J C 227. 8 I‘. L. T. 

is'i IU2: 1* C 41 2'i »..in L R. 259 192: W N. 103 : 2S Cr. L. J. 

2S'i P C 

til' i nf the aec i« to epitire the accuracy of tlio record. 

41'' 1 I 221. ti I'at L T 491 86 I C 9S1. 28 C, W N, 96«, 51 C. 1. 

5i> (• '.f,-, 42 <■ 24". 2SC 119 

— -thi re IS lu thinit in the aection to reipilre that the deposition 
should lirxt 'ic read over as recorded in KneUth and should then 
be translated into the lanKuago In tvhicli the witness has deposed. 
46 (. I. J 36S l"6 1 C 5r».29(:r L J 49 1928 Cal. 27. 

provisions of sec 360 are applicahle to proccedlOBS under 

s 117 Cr I' C 41 C L J 35; 1925 Cal. 720 62 C G33 : 88 I. C. 

s5$ 

the proMsmos uf $ 360(l)are not applicable to proceedings 

under Chapter XII as parties to proceedings sfs not ’‘accused." 
4l C I. J 35T, 49 C 187 34 C L J 125 cfjjjcnii’d /rom, eonfro , 6e/ow. 

by tbe terms of s 35C Cr P. C the evidence taken In pro* 

ceedings under Chap XII has to bo recorded under tho provisions 
of this sec Accused in sub'Sec. (1) means a person over whom tbe 
criminal court IS exercitiog jurisdiction ,‘i2 U. 437 : 29 Cl. W. 

474 86 I C 978 . 41 C L. J. 357 : 1925 Cal. 1040 : 3 Pat L. T. 291 : 
65 I C 557 23 Cr L. J. 125. 

— depositions need not bo read over to the witnesses in the 
presence of tbe accused in tbe case of an eoouiry under s. 107. 52 C. 
•068 89 1. C. 976 s 1925 Cal. 910. 

— . 1 .. . ..r ten - ._i_ * . , j jjgg under 8. 1 10 Cr. 

PC. . - ’ 2b Cr. L. J. 1233. 

— ■ 8. 360 applies to Chap. 

VIII 0 

parties to a proceeding under Chapter VIII are not 

“accused “ 50 C. 958 : 39 C. L. J. 75, 1925 Cab 720 

parties to a proceeding under a. 145 fall within this sec. 41 

C. L. J. 479 : 29 C. W. S. 701 : 52 C. 721 : 88 I. C. 714 : 26 Cr. L J. 
1194 : 1925 Cal. 822 F, B. 

—tho provisions of sec 360 apply to proceedings under s. 145 
Cr. P. C to this extent at 5esf that as the evidence of each witness 
IS completed, it must be read over to him. 29 C. W. N. 701 : 41 C. 
L. J 479 F. B. 

——the provisions of tbia sec. should be complied with in an 
•Inquiry under a. 476. 18 a W. N. 1242 : 15 Cr. L.J. 483: 24 I. C. 
571. 

this sec. does not apply to the examination of the accuse') 

12 W. R. Cr. 44 nor can tbe aecBsed take objection that tbe 
did not understand tbe language,^ 7 C. L. R. 393.^ 
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S. S60- Deposition shall be read over to the witness in 
presence of the accused. 

the sec. 19 mandatory, the depositioo of witness must he 

read over to the witness in iTresence of the accused, no practice to 
the contrary can alter the plain words of the Jaw. 23 0. W. N. 868 ; 
83 I. C. 905. 14 0. \V. N. 82 f 36 C, 955. 49 M. L- J. 421 ; 22 L. W. 339 : 
6 Fat. L. T. 73 : 4 Pat. 231. 86 J. a 996, 43 C. L J. 585 ; 30 C. W. N. 
644 : 1926 Ca) 157 : 92 I. O. 887 : 27 Or. L. J. 375. 52 0. 152 : 41 C. L- 
J. 224 J 83 I. C. 95 : 26 Cr. L J. 201. 

the reading over of the depositions of the witnesses at 

the close of the day is not warranted by this section. 30 C. W. N. 
644 : 42 C. L. J. 585 : 1936 Cal, 157 ; 92 I. C. HS7 • 27 Cr. L. J. 375, 
53 C. 129 • 1926 Ca! 563 ; 94 1. C. 367. 27 Cr. L. J. 638. 

an omission to comply with a. 360 is an ilJegality whi^ 

vitiates the trial and cannot be cured by a. 537. 41 C. L. J. 234, 41 C. 
L. J. 352. 28 C W. N. 968, 28 C. W. N. 119 : 38 C L. J. 281, 30 C. W. 
N. 644 : 42 C. L J. 585 • 19>6 Cal. 157 ; 92 I, C. 887, 27 Or. L. J, 375. 
49 M. 71 : 1925 Mad 1206. Contra. It Is a mere irregularity curabie 
by a. 537. Cr. P. C in case such procedure does not cause a failure 
of justice. 1(12 I. C. 772 : 28 Cr. L J 596 5 1927 Ali. 757. 1927 All. 
755 : 102 1. C. 782 s 28 Or. L. J. 606. 102 f. C. 210 t 28 Cr. L. J. 514 ; 
1927 All 764, mere non. compliance with the provisions of this sec- 
tion does not vitiate the trial uole3<i it results in the failure or 
Justice. 31 C. W. N. 691 : 1927 CaJ 575 1 28 Cr. L. J. 751 : 103 1. 0. 
799. 95 I. C. 937: 1926 Rang 78. 

— •'-but it has been held by (be Privy Council that it is danger- 
ous in erlmmal cases to accept equivalents and except in oases 
where reading over to the witness would be absurd as for exaoipls 
with a stone deaf person, s. 360 should be complied with. Where 
however the accused did not understand either the language of tbs 
court or of the witness and there was no prejudice to the acoos^ 
the non-compliance with s. 360 was a mere irregularity. 31 C. W. N- 
271 • 45 G. L. J. 441 • 100 1. C. 227 : 8 P. L T 185 : 1927 P. C. « r 
29 Bom. L. R. 259 : 1927 M. W. N 103: 28 Cr- L. J. 259 P. C. 

——the evidence may be read over to the pleader of the accused 
while the latter is temporarily absent. 46 C. L. J. 368 ; 1928 Cal. 27 : 
106 I. 0. 545 • 29 Cr. L. J. 49 

the evidence of a witness Is ordioartly completed when h® 

’ ■ ■ • ' • ' • ■ . . • • anj jf necessary re-cramiO®“; 

: ■ of each witness is completed 

■ ■ 1 deposition Is completed on ® 

■ ■ ■ was read over on a subsequeut 

day and there was no failure of Justice non-compllanoo with the 
provisions of the sec. was cured br a. 537 Cr. P. C., 33 O. W, N. •* 
1929 Cal. 390 : 1929 Cr. C. 26 •• 122 I. C. 209 . 31 Cr. L. J. 373. 

omission to Interpret the evidence to the witness does 

vltlalo the trial. 7 C. 393, 8 W. B. Or 63. J7e/. 

—where there was an endorsement In the following 
“read out to the witness and admitted by him to be correct”’ and the 
contention was that s. 360 was not complied with, held that under 
the section It is not necessary that the deposition should be read 
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S. 360. Oeppaltlon thalt b* read evaf t« tba wllnat* In 
pr«*enea of tha aeeuaad 

over within tbe Aparin? n/ (Se and do objection bsrInR been 

taken at the earliett ataee there waa do ground for Interference In 
revision. 99 I C. 109 : 1927 Pat. 100 :29Cr. L.J. 77 • 8 Pat L. T ICC. 

——where the M. who recorded tho coofesiion of the accused 
waa examined as witness and bla deposition was read by himself 
and was not read over to him in the hearlngof the accused held, that 
the deposiilon was legal evidence. 91 I. C. S94 * 5 Pat. 6) : 192& 
Pat.2J2 27 Cr. L.J. 481. 

but it has been held by the Calcutta High Court that it is 

not a sudiclcnt compliance with the section that a witness reads his 
deposition himself and admits it to be correct 87 I. C. 1(3: 1925 
Cal 1120 26 Cr. L. J. 951. 52 C 431 29 C. W N 650 88 I C 602 : 
26 Cr L. J 1178 : 1925 Cal 762. 

It IS also not sufTieient compliance where the deposition la 

read by a witness himself end is explained by the S J to tho .iccused 
but not In tho presence of the witness 29 C W. N. 576 1925 Cat. 
7x9 : 87 I. C 8J3 26 Cr L J t(*09. 

—not reading over the deposition to tho witness before b'S 
signing IS not such an irregularity as to make the evidence load, 

inissible. 5 Pat. L T. 237 76 1. C. 25 : 25 Cr L J 89 

—while the deposition of one witness >s read over the court 
should not examine another witness 2 Weir43S 11 Bur L R. 8 
—It IS not proper for a M. to etamioea number of witnesses 
and ask them to be in a room aod then have the deposH ions read 
over to them at the end of the day's work. Such procedure vitiates 
the trial 22 L. W 339 : 49 M. L. J. 421 • 90 I C. 659 : 1925 51. 
W. N. 759 s 1925 Mad. 1206 

there is nothing in s 360 Cr. P C. to indicate that a M. 

should record that the deposition was read over in the presence of 

the accused though it is much better to do so In order to prevent 
complaints as to hia not baviog done so. 4 Pat. 438 : 86 I. C 91 ; 
26 Cr. L. J. 927 6 Pat. L T 493. 

where this sec. has not been complied with in the committal 

court the proper procedure is to send the case back to the committal 
court and have the defect In procedure cured by re-calling the 
witnesses wbo<e evidence was not read over to tnem id presence of 
the accused. 29 C. W. N. 69S* 88 1. C 1052 26 Cr L. J 1276 : 
1925 Cal. 928. 

an omission to comply with the provisions of this sec. In 

recording the deposition bars such dcpoaitloD to be used as evidence 
iD'any subsequent proceedings (here trial under s 211 I. P C). 
1928 Cal. 271. 

Sufficient compliance with the section, what Is and 
what is not. 

— — It is not sufllcient compliance with tbe sec. where the 
deposition Is read over by a witness himself and is explained by 
the S. J. to tbe accused though cot in the presence of tho witness. 
29 C. W. N. 526 : 1925 Cal. 729 : 87 1. C. 833 : 26 Cr. L. J. 1009. 
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S. 360. Sufffelent eompiiance with <he section, what 
and what is not. — (cORle^.l 

‘•“—it is not sufficient compliance with the provisions of sec. 360 
that the witness read his deposition himself and admitted it to be 
correct. 29 C. VV. N. 650 s 53 O. 431 : 88 1. C. 603 : 26 Cr. L. J. 11"8 • 
1025 QaI 783. 8? I 0. 103 ; 26 Cr. L J 951. but see 93 I. C, 884- 5 Pat 
63 : 1926 Pat. 232 : 27 Or. L. J. 484, 

the sec IS complied with if the deposition is read over to the 

witness in presence of the pleader for one out of twenty-seven 
accused, a deposition so read over is admissible iq evidence against 
the Witness in a case of perjnry. 36 C. ^8. 

— — the evidence may be read over to the pleader of the accused 
while the prisoner is temporarily absent 46 C L.J.36S. 

• where the deposition waa banded over to the witness to 

■read n over himself the sec. was not complied with. 18C. W. 
1242 • 15 Cr L J. 483 • 24 ind. C. 571. 

reading over deposition of witnesses while the other wit- 
nesses are examined is not sufficient comphaoce with sec. 360 and 
J commitoient to the Court of Sessiona is bad. 41 C. L. J- 393. 26 Cr. 
L J 1267 ; 1925 Cal. 933. 52 C 499, 88 J C. J043, 87 J. 0. 840. 26 Cr 
L J. 1UJ6 (0). 52 C 499 : 8S I.C 733 i 26 Cr L. J. 1213 : 1925 Csl. 
831. 

F'or other cases sec abate. 

Correction of deposition. 

——the deponent may correct his depositioo. 10 0. 937, 18 W- 
S. Cr. 57, 13 W K. Cr 17. 

Conviction of perjury. 

—a witness cannot be convicted for perjury before a criniinsl 
■court if his deposition was not read over to him m the presence ot 
the accused or bis pleader, nor auefa evidedee is admissible le 
evidence 12 C. W. N. 845, 28 M. 308 fol. 

— —but the deposition, of a witness not read over is adoJis*'°'® 
under s, 145. £vi. Act. to contradict the witness at a aubsequeat 
trial. 104 I. C. 100 . 1927 Pat. J1.S : 6 Pat. 478 ; 28 Cr. L. J. 77-- 
f^evision^l power. 

where the point is raised in revision for the first time fba^ 

the provisions of the sec, were not complied with, but it is not stated 
whether it was so with respect to all the witnesses or some 
the H. C. would not entertain the objection unless the accused wa* 
prejudiced. 6 Tat. L. T. 154 ; 86 I. C, 459 : 26 Cr. I*. J- " 
J925 pat. 414. 

where a large number of witnesses were examined 

■complying with the provision of the sec. and a reference was niadei>7 
the Court to the H. 0. to quash the proceedings and start a de 
trial and the accused objected, held that the proper order ,, 
send back the case to the committal court and have the 
cured by recalling the witnesses. 23 C. W. N. 698 : 1925 Cal- ' 
88 1. 0. 10,^2 : 26 Cr. h. J. 1276. 
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S. 361. Interpretation of evidence to accuted or his 
pleader. 

it n rufSclrnt If th^ prisoner Is made to undrriland whnt 
the docutnCDt IS and for nbat purpose il i< used 15 W H. 
Cr. 25 

If evidence is Rlveii In l-sRcusse not understood bv the 

accii'.rd or his pleailer It Is under this section to be interrf^leil into 
their lanRuape while under s. J60 it is to he interpreted to the 
wUnrs* Ml hi-, own lanRuage 31 C W S 2*1 4>C L J -III- lUO 

I C 2JT fi I* L T IKS* I9JT I* C 44 29 Horn. L U 259 . 1927 M. 
^Y N. ICi3 28 Cr L J 259 P C 

if the accused appears hy a pJeadcr who underst.mds the 

lanpuape m which the evidence is eiren by the witness, the 
omission to interpret the evidence to the accused is not n material 
defect 21 W H 50 Cr 

the first two paracraphs are not mutually cxclusire. 

An accused person is often in much better positiuii thuQ his 
pleader to follow tbc drift vf the evidence, so he should be kept 
Informed of wh.it it being «&td But if there be no failure of 
justice non-compliance with the see. is mere irrcKulanty not vitiat- 
ing the trial. 1930 Mad. lt.6 1929 M W. N 898 1930 Cr. 

C. 186 

S. 362. Record of evidence in Presidency M’s courts. 

Th\a sec has teen amended. 

~-a 3f must comply with tho provisions of sec. 362 (11 and (2) 
when be deals with a case under s 457 read with sec 511 I. P. C., 
and passes a sentence of one year's rigorous imprisemmont, though 
the sentence 1$ to be served m the Dharwar Juvenile Jail. 85 I. C. 
134 : 25 Cr. L J. 454 . 1925 Bom 147 . 26 Com. L R. 1232. 

the Presidency M is not bound to record the evidence of 

witnesses though it is desirable that ho should keep some record 
of such statements 33 C 1036 • 4 C L. J. 408 4 Cr. L. J. 363. 16 C. 
799 /7e/ 9 C L. J 439 : 13 C. W N. 318 Dts 

in cases where the P. M makes reference, he is not absolved 

from the duty of recording evidence though it is not necessary that 
he should provide the H. C with the same materials as in a case 
-from a 5foffu8il Magistrate. 13 C. W N. 318 10 Cr. L. J 122, 

30 A. 334 

' ' ' lary with the P M. to 

■ ■ ' 9 This hns been given 

• •• a of all material facts 

* ■ ation m chief or cross* 

S. 363. Remarkarespectlng demeanour of witness. 

8. 363 empowers a M. to record such remarks, if any, as be 

thinks material respecting the demeanour of such witness whilst 
under eraminatlon. Where the M. noted in the deposition that 
•the witness had not spoken the truth it was a ground for transfer 
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S. d63> Remarks respeeting demeanour of witness.— 

[contd.) 

of the case. 29 C, W, N. 316: 85 I. 0. 708: 1925 CaL 480: 

Cr. L. J. 852. 

this sec. makes it iocambent on the M. to record remarks 

which he may consider material on the demeanour of the witoessM 
but be cannot make and record any remark about the subatance 
of the deposition of witoesses, 1928 Lab. 975 ; 30 Cr. L. J. 129:10 
Lah.778: 113 1. C. 321. 

judge may note the demeanour of witness. 2 Weir 435 

—the appellate conn should gire due consideration to 
strong notes of the original courts as regards demeanour of th®^ 
witness; where the evidence ia all oral audits credibility is a mere 
matter of opinion the opinion of the original court must he treated 
as conciusive. 125 P. h. R. 1914 : 27 P. W. R. 1914 : 15 Cr. L. J. 203; 
22 Ind. C 987. 97 P. W. R. 1304 : 1 Cr. L. J. 781 s 7 P. W. J204 
Cr. Fol. 


S. 364. Examination of accused how recorded, 
—where the eiaojinaton of the accused was not intbereoot^ 
and the order.sheet contained the following remark ; “the acewseo 
declined to make any etateroent in the court and on being askeu 
whether they could adduce evidence they replied in the Begatlve, we 
provisions of s. 364 were Violated «nd the trial wvis riHated 
403 . 41 0 L. J. 50 : 86 I. C. 345 . 1925 Cal. 575 : 26 Of. L. J. 761. 

—a record of a dying declaration in the manner provided W 
s. 364 is obligatory as its absence may serioualy prejudice 
accused. 52 C. 446 • 88 I. C. 860 ; 1935 Cal. 821 : 26 Cf. 
L. J. 1244. . 

—all that a court has the right to do under this sec. is to asK 
the accused person to explain the circumstances which appear 
evidence against him ; where questions were put which 
statement of a confessional nature such examination was whol'y 
inadmissible. 15 C. L. J. 323 14 Ind. 0. 667 ; 13 Cr. L. J. 283. 

—where the M. instead of asking separate questlooe P':* 
accused a long composite question, the examination of the accuse® 
was irregular and not >o accordance with law. 103 I.C.8i7:l“- 
Lah. 650 : 28 Cr. L. 3. 767 

this sec. authorises the Magistrate to put questions to the 

accused in order to enable him to explain any evidence produced 
against him during any enquiry or trial. So no question 
put to the accused before the enquiry is commenced. 1930 Lab. 45* • 
123 I. C. 540 ; 31 Cr. L. J. 533 : 1930 Cr. C. 558. . 

the abacaco of the question put to the prisoner does a® 

• ,» 1.1- t* «.. • ....{.JJ J In arfV way 


an accused who refuses to aign statement docs net coium** 
an offence under s. 180 I. P. a 39 A. 399 : 18 Cr. L. J. 559, 
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S. 364. Examination of aeeuaad tiew paeordcd.— (conft/.) 

—a p<>rioD oRalsit whom no procefi bai been iisucd Is not an 
accused 3! C. 10S3 

lor other easei see, '‘Heeordfff of eonfeiswn.” 

S 366. Mod* ol doMvopInp Judgmant. 

What lx Judgmant. 

* ^—judgment means the expressloo of tba opinion of tbo Judgo 
or M. strived at after due consideratloo of tbo eeldcnce and of the 
arguments SI C. 121 p 127. 

Whan and haw and br whom Judgment shall be dallverad. 

irAo con pronounce the judgment. 

under this see. it is not necessary that tbs Presiding Oflicer 

vrritiog the judgment should be tbe same person who is required 
to date, sign and pronounce it. In open court, 18 M. L. J. 197 ; 7 Cr. 
L. J. 4S9. a successor may pronounce judgment of tbo predecessor 
adopting It as bis own, 41 M 108 t 1 Cr. L 3. 16G 

S C 192 Oudb. 

. • I • 242. A W. N. 

, ^ ' *• ' . want of complete 

judgment In writing may be cured by s. 537 ns provided in Bub*see- 
tlon. (4). 23 C. 502. 43 51. L. J 369 . 1922 if \V. N. 579 F B. 
DeUiered in open Court, 

— >tbe judgment must be delivered m open court 21 C. 121, 13 
W. R. 209, except under epecial clrcumetanccs 1 Bom L R. 117 i 
25 if L J, 415 . 14 il L. T. 313 : 1913 M. W. N. 86i : 14 Cr. L. J 
595 Re/ 

Without delay. 

judgment should be delivered without undue delay. 5 C.P. 21. 

Jn pretence of accused 

tbe Judgment should not be pronounced in the absence of 

4be accused. Rat Un. Cr. 325. 

Legality of sentence without Judgment. 

—to deliver a sentence before writing reasons for tbe decision 
ia a procedure neither contemplated nor permitted by this and tbe 
following secs. 5 8 L. B 131 : 12 Ind. C. 968 : 12 Cr. L. J 610:21 
•C. 121,23 O;50, 20 C. 253. 

the omission to write a j'udgment before an accused Is 

eentenced is only an irregularity curable by s 537 unless there has 
been a failure of j'ustice. HI I. C. 193 : 25 Cr. L. J. 705 
Effect of loss of record. 

—this sec only Imposes the condition that the judgment 
abould be pronounced ID open court and imposes a few other condi* 
tions, but they do not include tbe condition that the record should 
not have been lost, or that if only a portion of the judgment, 
relating to sentence only is pronounced, the conviction is illegal. 
14 M. L. T. 317 : 25 M. L. J. 445 ; I9l3 M. W. N. 863 : 14 Cr. L. J. 
595 : 21 Ind. C, 467, 38 M. 498. 





Si 364, Effect of loss at record, — {conld.) -• *' ' 

in case a judgnJcnl h&s been lost, the appropriate course 

for a 3 udge IS to re-write tbe iiidgment from rnetnory and fromtos 
materials on record and place it on record, 38 M. 498. 

S. 367. Language and contents of judgment. 

Written by the Presiding Officer, etc. 

■ ’ ' ‘ ■ ■“ ‘ " and in tbe hand-writmg of 

A. 242, but where it was 
the procedure was held a 
. . J 411. 

N. B. This point has been made clear by the recent amendjneDt 
which provides that tbe judgment may be written ‘•//•nm 
tion of suefi Preaiding O^cer'’ and “where ft ts not unClen by 
presiding Officer with his own hand, every pays of such jacp'”*'* 
shall be signed by him." r *i,o 

where the chairman of the Bench of Ms, differs. 

majority should be asked to write the judgment. 91 1. 0. 394 : i9' 
Mad. 34 27 Cr. L. J. 90. 

•—judgment written and signed when Presiding M, was 
leave IS DO judgment. ISCr.L. J, 10. - ♦ » me ?3 

—the defects cannot be cured by e. 537. 1 Bur. I/. J- 
I. 0. 328 . 24 Or L. J. 584. . i. » was 

•—where the judgment was pronounced In open court Mt w 
not signed by the M. the omission was an irregularity which c 
be cured fay a. S3? Cr P. 0. 7 Bang. 370. 47 A. SUM . 

the provisions s. 367 Cr F. C. are mandatory, A juog 

meat should be signed at tbe time of pronouncement and no su 
stant/dl alteration or addition such as statements of points of cet 
mination and the reasons for tbe decision can be made after « 
very 11 Pat L. T 195 122 I C. 531 : 31 Cr. L. J. 416 : 1330 CM7. 
90 1930 Pat. 14S : 8 Pat. 904 
Language of the judgment. 

under this see. judgment should be written in the JangUSS'^ 

of tbe court or in Saglisb. 4 C. f, J. 232 : 4 Cr. L. J. 162. 

Contents of judgment. 

Particulars. ... 

tbe j'udgmcnt must contain sufficient particulars. 

Cr. 833, so as to satisfy the appellate or revUioaal court that to 
case has been examined from every aspect. 93 I. O. 211: 1926 A 
318: 27Cr. L.J.449. ^ „ 

it must clearly Indicate that the court duly considereu 

evidence. 1 C. VV. W. 169. ' , n. t c 

it must discuss the facts or tbe ground of appeal. 91 

690 : 27 Cr. L. J, 114. 

findings should hr on all charges. 13 W. R. Cr. 50. • 

— the common object must bo apecified. 35 C. 718, 30 0. 15 ' 
——In a case of rioting with common Intention of taK 
possession of complainant's land, possession must bo decided. 53 
471 : 9C 1. C, 527 j 1926 CaL 945 : 27 Cr. L. J. 975. ’ • 
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5. 367< CentvniB et ]wdgm*nt.^fon/(f.) 

the judenent alinnld be cirar. •>«temallc and ilraightfor- 

ward. 14 C W. N. 23 (SmcK 

' ' — it aliould not be ba^ed {lartl)* unm orldmce and opinioni 
formed In another crinunal caae. 11 C. W, N. 15l tnote) 

though in case of aamming up tho Judge i« not to record a 

judgment but <inlj- to record the heads of the charges to the jury that 
charge must conrey suRlcieot information to the appciltiie court 
as to the explanation of the law by the Judge nnd about important 
Questions of /.ict 30 C W N C53 ; 43 C L J SST; 96 I 0.270; 

1926 Cal &95 27 Cr. L J. 956, 91 I. C 225 2" Or L J. 49. 

there wa* su/Iiclent compfuoce iiltb tho law where the 

Judge's record of the charge was as folioHS "fs 361 and 366 I P C. 
read and explained to the Jurors '* 9 Pat 14S 1930 Pat 243: 1930 
Cr. C 511 
.ffcasonr 

—when the M. has given strong and legal reasons for his 
conclusion, his omission to refer to mmuto •letails uf* the case does 
not Titlate the judgment. Tl I C. 597 • 24 Cr L J Ihl 

— -where in a joint trial of ofTencea triable by jury as well as 
assessors the Judge in writing the judgment with regard to the 
charges triable by himself with the assessors merely referred to 
the charge to the jury without giving any reasons for agreeing 
with the j'ury there was no eufficleot compliance with tho require- 
ments of this aection lo respect of offences triahlo with the aid of 
assessors and the judgment was therefore defective. 97 J. 0. 749 : 

1927 Mad. 56 27 Cr. L J 1164. 

—where the etatetnents of the points of determination and 
the reasons for the decision were not prepared until three weeks 
after the pronouncement of the judgment in open court the provisions 
of this eec. were not complied with. 11 Pat L. T. 195. J22 I. C. 
531: 31 Cr. L J. 416: 1930 Cr. C. 90: 1930 Pat. 148: 8 Pat. 
904. 

Punishment. 

the judgment most specify tho punishment. 1884 A. V,'. 

N. 219. 

—the offences must be specified in the judgment with the 

^ x> R. 21.35 C. 718 

• • • evidence of murder, capital 

• • Cr. 33, even if the accused 

' ’ • .regnant. 15 W. R Cr 66; If 

such sentence is not — — » w- ifir^ w. 

R. 27, and in case of ! 

L. B. R 111 ; 3 Cr. ' 
determining the eente.,.. 

although in cate of deliberate murder the major sentence 

shall be generally imposed, the sex ortho tender age of the accused 
would be a good ground for passing a lesser sentence. 96 I. C. 507 : 
1926 Nag. 461 : 27 Cr. L. J. 955 
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S. 367. Contents ol Judgment. — {conid.) 

— ~druQkenne3s is neitber a defeoce nor a palliation and Is not a 
reason for inflicting a sentence of transportation for life instead of 
death sentence unless it amounts to unsoundness of mind so as 
to enable iasanity to be pleaded or it establishes incapacity lathe 
accused to form the intent necessary to constitute the crime. 95 1. 
C 284 ; 1926 Lah. 428 : 27 Cr. L. J. 76i ; 7 Lah. 141. 

where the accused is conricted of an offence punlshahlo 

with death the fact that he murdered his victim to escape /r<^ 
custody IS no ground for inflicting lesser sentence. 1 C 4 I. C, 656: 
1927 Oudh 352 ; 28 Cr. I. J- 860 ; 4 O. W. JT. 754 

Omission to write Judgment before sentence. 

the omission to write a judgment before an accused is 

sentenced is only an irregularity curable s 537 unless there has 
been a failure of justice. 81 1. C. 193 : 25 Cr !<■ 3. 705. 

Defect In judgment. 

the defect in judgment cannot be cured by explanation sub- 
mitted to the superior court. 7 C. L- J. 238 ? 7 Cr. L. 3 312. 

— ~wh9re the charge to the jury read with the subsequehi 
order composed a good judgment in Jaw it was valid judgmeat 
though the order itself was incomplete. 1930 Ct. C. 153 : 2231. 
851 1 31 Cr. L. J. 599 . 1930 Oudh. 57. 


Judgment of Anpeliate court. 

an appellate judgment like that of the original court abouli^ 
contain the points for determination, the decision thereon and the 
reasons for ibesame. 81 I C. 437: 1923 Lab 344,981.0 716: 192? 
Nag. 8S : 27 Cr. L J. 1404. 92 I. 0 855 : 1927 Or. h. J. 343 : 1925 
Sind 275, 107 I. C. 665 ; 29 Cr. L. J. 270. 

s. 424 Cr P. C. read wub a 367 Jays down what the content* 

of the judgment of soy appellate court other than s H. C. should 
be Tho j'udgment of the court of appeal should be such that th* 

B. C , as a Court of Revision rosy on looking into the judgment be in 
a position to j'udge for bimseif what the case was and how far the 
court of appeal has considered the evidence. 39 C. L J. 117: 811. 

C. 820 : 25 Cr L. J. 1041. I92J Lah 314, 

tho judgment of the Appellate court must clearly indicate 

that the appeal has been properly tried and the points urged 
bare been duly considered and decided. An Appellate court fads 
to discharge Its duty if ft writes a judgment which cannot he 
Allowed without reference to the judgment of the trial court. 19-3 
Lab. 863 ; 110 I. C. 449 ; 29 Cr. L. J. 705, 2 Lah. 308 Ref. 

.c, .. — 1 . — VI- 1 . > 1 .. .. . )f of/g}[jal jurisdiction Je 

. . • : • L. R. 3 A. 9 Cr. 

■ ■ . - • ndopoodent and not suP" 

; ■ ■ : . . . r court, the case of e.i®h 

L 0. 177: 1924 Lab. CSO. 

1 .. ' ' . • s .0 case on merits. 

■ ■ * : . • : -■ . ot actually raised at the 

suVuiiiig ui si’peui. ax O. laj. 
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S. 36T< Judgment of Appallato CauPt'—^nfif. 

——it is (uffieicnt if the appellate court hai appreciated the 
poiati which the prosecution had to catabiiah and ezpretsed oplnlcoa 
thereon. 20 C. 35i, 19 A 506 F B. 

^—reasons for diamisstop an appeal abould becivan. 17 A. 311 
F. B, 11 a W. N. i33 (note). 7 C. W. N. 30. 9 C, \V. N. 23 motel. 5 
M. 11. C. R. Ap 12. an. 1I.C.R Cf. 101.S3C 420, 22 C. 211, 13 C. 110. 
11 C 419 8 A 514. 1885 A. W. N. 239. 15 B. ll. 

Effect of non>eomplianee with tha provlalona of the aeo. 

every kind of tnegalsttlty it oof cured by a. 537 Cr. P C. 

Failure to comply with the mandatory provisiona of thU sec is 
material irregularity vitiating tha decisions tpeeially where there 
is failure of justice. 1930 Bom 163 1930 Cr C, 487 : 32 Bom. 
L. R 353. 

S. 369. Court not to alter Judgment. 

N. B. The amended $ec has Umited Ihe pouer of Ihe 1/ C. 
tchile the tcordtnga of the old see admitted of the inlerprefnrion 
that the H. C. had unlimited pjucra to otter or ret leu its judgment 
—there IS DO inherent power of a court to revise a judgment 
once pronounced. 39 51. 136 F. B. 

the court cannot add or alter ofter it has signed nod 
pronounced the judgment. 10 C W. H 1062 4 C. L. J 210 * i 
Of. L. J. 4>5. 1. 0. W N. 891 • 10 0. & A. L R. 1325. 14 C. 43. F. 8., 
46 51. 283. 10 B 176. 7 A. 672. 23 W. B.49, 23 B. 50. 1916 P. R.25. 

— >lt IS specially irregular when made in the absence of the 
accused aod without notice to him. IOC. W. N. 1062. 12 Bom. L. 
R. 521, 19 Cr. L. J 225 (Pat.) 

-as soon as the judgment is signed jt becomes final and this 

court la functus oJTicio 4ad hae no power to review its own judgment 
on the ground that there has been no formal order issued by the 
court or communicated to the lower court. 911 C. 1001) : 1926 5[ad. 
420 : 27 Cr L. J. 181 : 1926 il. W. N. 147 . 50 M. L J. 51. 

where there IS jurisdiction the judgment of the H. C. is final 

as soon as it is signed and thereafter the court has no power to 
review or alter that decisfoo 47 M. 428 : 20 L. W. 18 : 1921 M. 640 : 
46 51. L J 456, (14 C. 42 F. B . 10 B 176 F. B.. 23 5l. L. J 371, 46 C. 
60. 46 M. 333) /oi (2 Weir 275, 74. 672), fief 22 C. W. N 168 doubted., 
45A. 143. 4f> 51, 382, 38 A. 134, 44 M L. J. 27. 

where the H. C, has dismissed a criminal case for default 

and on the merits, the court can bear the case 69 I. C. 638 23 Cr. 
L. J. 750. 

' ' — the H. C, like the lower courts, can review its judgment 
before it is signed. 33 C. 828 : 7 C, W. N. 7 (note), but the Allababad 
E. G can review its judgment after it is signed but before it is 
■ 4 ” ~ iplete until it is 

• , judgments under 

<' , , , , > • ■ principle applies-' 

• • ■ . . . 22 B. 948, 


37 
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S. 369* Court not to aifsr Judgment — contd. 

ao order under Chapter XIZ is in the nature of ajiidgmen: 

and a Magistrate having passed an order under B. 146 eannol altei 
Jt and pass an order under s. 147 instead. 16 0. 0. 192, 19 Ct. L. J 
225 (Pat). . 

a hoal order in maintenanoe proceedings (a. 48S Cr. F. C-) 

in effect a judgment and the M. cannot review a final order passed 
10 such a proceeding. 21 O. W. H. 314 


defau 


ee. i . 
merits 

46 0. i. , , . ■ 

1 N. L. It 18 

so also an order directing Issue of process under « 

Ci P. C. is not a judgment and the if. can reconsider that order ana 
cancel It 27 C, W. N. 651. 

—•an order dismissing a summons case for dcfsuH 
appearance under a 247 Is In the nature of a judgment aod a «• 
oauaot revive the case once dismissed for default. 4 C. w. J** •®' 
but the M can rehear a warrant case in which he has discjisfC” 
the accused person under s 253 or s. 259 Ct. P, 0 , 29 0. 726, 28 
€52: 7 0. W. N. 527. 28 M 310. 

—according to the Madras H. C. an Appellate ‘Court c»o 
rehear an appeal summarily dismissed for default of appear*^® 
of the pleader. 7 M. H. C. ft. App 29, contra. 4 D. 101. 

—where the Session Judge rejected a criminal ®PP®®j 
the ground that It was time'barred be cannot subsequent!? aaini 
the appeal. 19 B. 732 : 6 Bom L. R. 360. 

after passing a judgment and signing it the M. cannot ere 

alter the date from which the sentence is to run. Batanlal 801 

the Judgo cannot adds note to his judgment in order to 

throw a doubt on the conclusion arrived at on evidence. 2 A. 33. 

wbeie the judge tried the accused on the first charge 

and convicted him, subsequent prooeedings with refereo*^® 
previous conviction are not valid as be cannot review or alter to 
judgment 42 B. 202, 

——whore the accused obtains a judgment of acquittal under *• 
247 Cr. P. C. by tncaos of fraud on the court, the court 
cancel the judgment of aeqaittal on proof of fraud. 38 Af. 1028. , 

where a Sessions Judge lo ennulling a conviction on *PP* 

omits to order a retrial be Is not precluded by this sec. “O 
passing such an order aubsequeatly as It does not amount 
alteration of judgment. 3 51.48. 

—where a M. In disposing of h crlmiual appeal accidents ? 
omits lo pass an order under a. 520 Cr. F. 0. be or his success 


may pass the order subsequently. 43 M. L. J. 87. _ 

—where a if, makes an order under s. 145 Or. P. 0. wjtb 
any direction as to costs he may do so subsequently. 47 0. 974. 
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S. 360. Caupt flat to oltor Jtidgmont— confd. 

an order for further Inqairjr doea not amount to a rcrlcir 
of the order of difmitsal ordlsctaarsc. SS C. lOS. butaeo S Dur. L. 

T. 37. 

S. 370. Preaideney M*s Judgment. 

thia Bcctlon requires that the Presidency M. should only 

record certain particulars and in case of cooTletion and aentenco 
of Imprisonment or fine exceeding Ra. 200. a brief statement of the 
reasons for the conTlction. Failure to comply with the section 
strictly would constitute a mere Irregularity and not an Illegality 
if It be of no real importance. 30C. W.K.983 : 1937 Cal. 1109: 
97 I. C. 651 : 27 Cr. L. J. 1131. 

DO hard and fast rule la contemplated as to bow that should 

be done. Where the word "deoies" had been written la the column 
probably because the accused aimply denied haring committed the 
oSence the entry was held to be auflicient. 56 C 1067 33 C W. N. 

513 5 19 C. L J. 261 . 115 I. C. 601 • 1929 Cal. 406 s 1929 Cr C. 30 : 
30 Cr. L J 526 

—in petty cases tho decision of the Pr M. may bo written 
shortly. 14 C. 174 

* in summary trials the reasons 
• C. 272, 8 C W N. 587. 31 0. 

68 I. C 826 . 23 Cr. L. J. 603, 

in ease of sentence of imprisonmeDt a brief statement of tho 
records of conrlction should be recorded. 27 C. 461. 

If the 51. omits to record the reasons tbs defect is not 

cured by s. 441. 46 51 253. 

brerity afaould not be such as to tend to obscurity. 31 A. 

189, 21 C. W. N 138 (note). 

where a substanCire sentence of imprisonment is passed. 

the Honorary Presidency M. must record the reason for the 
conTlction. 46 M. 185 ; 44 M. L. J. 84 : 71 1. C. 213 . 24 Cr. L J. 84. 

a conTlction should be act aside if the cooTiction-sheet 
does not contain any record of the examination of the accused 
under i • • ion for the convic- 

tion 

— a person without 

giTini • e the H C should 

interl 

S. 374. Sentence of death to be submitted by court 
of Sessions. 



• in a reference under this section It is the duty of the 

II. C. to be satisfied that the finding of fact fs justified by the 
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S. 374. Senfenee of death to be submitted br covft of 
Sessions— contii. 

evideace on tbe record although the jarf have been unanimous in 
coDTjoting the accused for murder. 30 0 W. N. 166 : 92 L C. 390 ' 
27 Cr. L. J 378. 

——death sentence passed by the Segsioa Judge on the unani- 
mous verdict of the jury was set aside by the H. O. on the ground 
that the prosecution evidence could not be belieTed and confession 
was not genuine 32 C. W. N. 702 : 29 Cr L. J. 833 : 111 I. C. 3S5. 

tbe law naturally makes /ull provision for the undoubted 

fact that 3 capita] sentence differs from all others in being irrevoc- 
able after it has been carried out and if the matters to be consi- 
dered under s. 4J3 are left out there « nothing fu/e for considersticu 
under s 376 except the one matter whether the certainty of 
is sufBcient in excess of the miaimum certainty required by s ” 
the Evidence Act, to remove the danger of the carrying out of the 
sentence on an lanncent person. 95 1. C 59:1926 Nag. 36S : 27 Cr. 
L. J. 731. 

in a case of reference the questions of n^isdirectioa ate of 

less importance because the H. C. has to come to an iadepeodeDt 
conclusion as to the guilt or innocence of tbe accused indepen- 
dently of the verdict of the jury or tbe opinion of tbe Session* 
Judge. 47 0. L. J 240 : 32 C. W N. 345 : 109 I. C. 482 : 29 Cr. L J- 
546 ; 1928 Cal. 430 . 10 A. I. Cr. B. 259. 


S 376. Power to direct further enquiry to be made or 
additional evidonee to be taken. 

—tbe H. C. can under this section take further evidence and 
’,25B.16S, andcanlospenl 
1911 P. W, B. 16. 

H. O. can dispense wlin 


‘nee what could be use 
at all events for the purpose of discrediting the witnesses when the 
discrepancies in tbe testimony of those witnesses have been propetif 
dealt with by the trial Judge 44 C. 876. P. C. 

S. 376. Power of H- C. to confirm sentence or annu* 
conviction 

the H. C will not generally allow the verdict to be atiacke<5 

arbitrarily. It is neecssaty that the convict must ehow 
fane that the verdict fa unsupported by evidence. 15 S. L- *'■ 
103 F. e. ■ 

-—the fl. C. is bound under 
as tbr law of the cuss although th 
Qfthe jury. 19 W. R. Cr,57,SC. 

but this rule will not apply In hearing the 

co-accused not sentenced to death, along with reference under • 
374, In ca«e of person sentenced to death. 2 0. W. N. 49. , 

the H. C. may nlso consider whether the conviction *** 

by a court of competent jurisdiction. 2 A. 218. 
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S. 376. Power ef H. C. te eonfirm eentenee er ennut eon* 
• letion— conM. 

—where there wae the chance of decapitation owice to an 
aperture in the neck of the convict communicatinc with the larynXi 
2 C L. B. 215. and where the capital ienteaee have been liunp over 
the head of the cuiivlet for alx montha owing to the delay in the 
H. C. 17 C \V N 1213. the H C. commuted tho ■entcnrc of death 
into one of tranaportation 

the H. C. may convict for minor offence. 1913 P. U. 8,' 

contra. 1 R 639. 

the H C. ordered retrial when further evidence was neccs- 

aar)'. 6 C< W N. 921, and when the accused was undefended 19 C. 
W. ^.556 

S. 376. Procedure In cate of difference of opinion. 

it is the duty of the third judge to express and act upon the 
opinion at which he has himself dehniteu arrived 18*7 A. \V N. 
125, 1886 a. W.N 275 o.errtifed. 

S 380. Procedure in cases submitted by M. not em. 
powered to act under s. 562. 

—.where proceedings are submitted ti> Drst class M under a. 
568, and he passes sentence undvr this sec tho cnnction must for (be 
purposes of appeal, be considered to ba within tho meaning of aeo 
403 and the order is appealable to tho S J 1C Cr h. 3. 738. 

S 382. Postponement of capital sentenee on pregnant 
■woman. 

.—the fact of the accused being a pregnant woman is not 
aul^cient ground for commutation of sentence 15 W. R 66 

the H. C. alono can poatpone the execution of capita] 

sentence conferred on woman found to be pregnant 2 Wcir 411. 

S. 383. Execution of sentence of transportation or 
imprisonment in ether cases. 

— -the Judge convictine the accused must pass sentence on 
him at ODce. be cannot adjourn tbe passing of sentence for an inde- 
finite period 14 Boni L K 144 

the sentence should commence from the time it is passed 

unless there is some lawful reason to order it to commence at some 
future period 12 W. R Cr. 47. 

.—admitting the accused to bail for appealing does not make 
tbe sentence one to commence at future date and does not make it 
Illegal. 7C L R 393 12 W. R 47. 

a sentence of imprisonment until tbe rising of tbe court is 

legal. 9 H. W. B. 1907 : 5 Cr. L. J. 217. 7 Cr. L. J. 153 i 4 L. 
B. R.152 

the commencement of the sentence cannot be antC'dated. 

1907 P. W. R. 9 

it is illegsl to coofioe a person in a jail other than that 

mentioned in the warrant, ll C 537 and a jail does not include a 
police lock-up. 7 L. B. R. 6J. 


582 


CRIUINAI. PBOCBOURE CODE. 


S. 363. Execution of sentence of transportation or Imprison* 
ment in othere eases—conttf. 

the H. C. should send the accused to the jail in which h6 

would have been confined by the Court submitting the case. 

29 C. 286. 

5. 384. Direction of warrant for execution. 

separate warrant should be issued in case of each prisoner. 

•8 C. 644. 

the warrant of imprisonment must be signed by tbe M. 

and the signature should be affixed by pen and not by meani of a 
stamp. 6 M 396. 

it IS illegal to confine a convict in a jail other than that 

mentioned lU the warrant H C. 527. 

the period of imprisonment should be definite. 8 C. 641. 

S. 386. Warrant for levy of fine. 

The whole section has been redrafted. 

-~-~the Words “belonging to" include the share of the offender 

m a Hindu joint family estate. So a maiutenance order unaer *' 
488 Of. P, C. can be executed against the pioperty belonging 
the offender even if such properly consists of a share In a joiflt 
family. 49 B. 906 : 27 Bom. L, R. 1363 : 94 I 0 604 : 27 Or. L. 5* 6^* 
1926 Bom. 103 . 

-“-the immovable property of an agriculturist can be 
and sold m execution of an order passed under this section. 99 
0.310: 1926 Bom 582 : 28 Bom L. R 1231. , , 

—•under this see. and 8 16 of the Punjab Land Aheoatlon Ac> 
the laud belonging to a member of an agricultural tribe cannot bf 
sold in pursuance of a warrant issued by a Af. to the Collector acC 
sent to the nearest Civil Court for execution. 1939 Lab. 66< '• 
119 I. C. 227 : 1929 Ct. C. 212 • 30 Cr. L. J 1006. . 

^before tho issue of warrant the court should have senteuctn 

the offender to pay a fine. jO Pat. L- T 124: 116 I. C. 524: Sb 
Cr. L. J. 635 : 1929 Pat. 108. 

S. 390. Execution of sentence of whipping. 

—it should not be postponed. 26 M. 465, Rat. Un. Cr. 906, 2 
IV. B. Cr. 72, 6 Af H C. K Ap. 38 

it cannot be said that tho sentence of whipping 

executed on the very day that tho senteur-.e is passed. Where tn* 
sentence of whipping was passed late In the day and the next daS 
was a Sundaj'. it coaid be executed on the Ufonday. 1928 Bom 138 • 

30 Bom L. R 389 ; 29 Cr. L, J, 573 • 109 I. C. 509. 

$.394. Execution ot sentence of whlpplno In addltl®" 
to Imprisonment. 

the sentence of whipping may bo postponed unHM5da>» 

from tho date of sentence or until eoiifirtniition of the srntence 
appeal but not till after tho term of Imprisonment has 
6M. H.C n. App. 38.4 Dorn. U R 436 929.7 .M, H. C. R- App- 
1881 A. W. N. 138 Rataalal 803. 20 W, U. 72. 
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S. 39t. Cxaeutlen af aantanaa at whipping In addition to 
* (mpplaonmant— conli^. 


tbe whipping nuit he carried iato efTcct oi loon aa practin 
cable after the expiry of the time apecified in the lectloa. nataalal 
136. 

—a double •eateoce of nhippiag cannot be passed. Hatanlal 


when a scntenee of leas than three months Is awarded, an 

additional sentence of whipping is illegal. S Dom. L B. 54. 

S. 393. Senteneo of whipping not to be executed by 
Instalmentii excoptlona. 


sentence of whipping passed on a person who is already 

under the sentence of death It illegal. IM 56 

—the proTisioQ of sec. 593 (6) against whipping refers to tbo 
1 .L. gpg makes 

, ■ • • persons who hare 

. hva years. 3 Lab. 


— -a person sentenced to 7 years' rigorous Imprisonment cannot 
be sentenced to whipping m addition. 1919 1' It 50 

a person who is sentenced to two difTercDt eases and the 
puDiibnicnts collectively exceed tbo term of seven years cannot bo 
punished with whipping. 1201 C. 697 f930 Bang. 13s : 30Cr. L. J. 
176 : 1930 Cr.C. 305. 

'-^a sentence of whipping cannot be enhanced by the Infliction 
of an additional number of stripes. Itatanlal 537 

S. 395. Ppocedure If punishment cannot be inflicted 
under s 39^ 

"wholly prevented” refers to sub see. (1) of s. 394 and 

"partially preveated'' refers to eub*sec. (2) of that section 31 M. 84. 

——■the only court that can reTise the sentence is the court 
which passed the sentence, 1889 P R. 10 but the words “the court 
which passed the sentence” do not mean the same oflicor who 
inflicted the sentence. 1901 P. K. 33. 

the court can revise the sentence of whipping by awarding 

solitary confinement in lieu of whipping. 1899 P. R. 14 

the imprisonment which the court can award under this 

section must not exceed the term which the court is competent to 
award. 2 Weir 449, 1091 P R. 11. 21 25 

S. 396. Execution of sentences on escaped convicts. 

this section contemplates that the severer sentence must be 

undergone first. Ratanlal 965 

— —the word sentence includes an order of imprisonment 
passed under s. 123. liataolal 774 contra-, 2 L. B. R 73. 

S. 397. Sentence on offender already sentenced for 
further offence 

—there was dispute as to whether the section included imprison- 
ment, awarded under a 123 for failure to give security, this has been 
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S. 397. Sentence en offender already sentenced for further 
offence — contd. 

Vet at rest by the new amendment which runs thus : — “provided 
further, that where a person icko has been sentenced to imprisonment 
bp an order under sec. JS3 in default of furnishing security »», 
whilst undergoing such sentences, sentenced to imprisonment for an 
offence committed prior to the making of such offence, the latter 
sentence shall commence immediately" And the amendment has also 
'provided that the sentence will run concurrently. 

it is competent to a M. in British India to pass a sentence 

of an otFeoce committed In India, which should take eS^ect after 
the expiration of the sentence which the accused is undergoinB 
foreign territory. 20 M 444 

when a person was convicted in two distinct trials by two 

different courts, and on appeal the conviction in one of the oases 
was set aside, the imprisonment undergone should be reckoned as 
imprisonment under the sentence not reversed. 2 Weir 450. 

an order under this sec. is not apart of the judgment, so 

It can be made after the judemeat la signed. Bat. Uo. Cr. 591 : ^ 
W. B 16. 

— concurrent sentences on separate trials on the same day 'S 

legal 3 Bur L. J. 32 25 Or. L. J. 1310 : 82 I. C. 478. 

—when the accused ate sentenced under as. 457 end 411 
they are sentenced with other accused under s. 401 oftbel.r.V' 
on the same day m separate trials, the sentences can be ordereo 
to run concurrently 95 I C 471 : 1926 Keg 426 . 27 Cr.L.J. SOI* 

S. 399. Confinement of youthful offender In reforma- 
tories. 

——period of detention in the Roformatory School should be a 

definite period, and that the alternative period of time expressed io 

the words "or until he attains the age of eighteen years” should be 
deleted, 15 Bom L R 306; 2 Bom. Cr. C. 57 ; 19 Ind. 0. 512: I* 
Cr. L J. 256. 24 M, J3 Fof 

S. 400. Return of warrant on execution of sentence 
—where in respect of the offence under a. 411 I. P. C. 
accused has been convicted by the Courts of a Native State, bs 
cannot on the same facts again be convicted in British India. ‘S 
I. C. 939 : 24 Cr.L.J.715 

S. 403. Persons once convieted or acquitted not to b* 
tried for same offence. 

Scope of this section. 

—this section amplifies the well known maxim “Nemo 

tirori”. This vfmeipio does not rest on any doctrine of estoppel “ 

embodies the woll-cstabllshed rule of common Jaw that a inan o' i 
not bo put twice In peril for the same offence. 29 M. 126 F. •* 
1928 Hang. 253 j 6 Bang. 3b6 ; 111 I O. 850. 

— tfao wording of this section is very wide and the JurlsdlcH 
of the court does not merely refer to the character and statu* 
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■S. 403. Seop* o( thi* avetion— ronfJ. 

the court to try the ofTcnca but alao to wnnt of jurisdiction on the 

(rrounds ai shown by 111*. ( f) and {g). 95 I. C 929 : 2" Cr. L. J. 849 j 
7 Pat L.T. 3S3 - 1926 Pal 392. 

under thii eec. on the tame facts a plea of “autrefois aeguit” 

cannot he custained for a different offence unless the requirements 
of a 403 (1) are fulfilled. Conversely the plea in similar ctreum* 
stance cannot be defeated except under sub-sec. (3) )02S Rang. 252 : 

« Rang. 3i.6 111 I. C 850 

the accused can a et up the pica of “autre fois acquit'' at any 

state of a proceeding and the real test to determine if he can suc- 
ceed on the plea is whether the evidence Is the same in both 
the cases. 1923 Pat 577 ; 1101 C 792 ; 19 Cr. L. 5. 760, 117 1. C. 
625 : 3uCr L J 806 : 1930 Cr C 2 1930 Pat 26 

the principle of ■•flurre/ois acquiP' dots not apply to fresh 

prosecution on facts wholly different from these of previous prose- 
cution. U'6 1. C 339 29 Cr L J 3 29 Pun) L. R. 52. 

^‘Trled by a court of competent Jurisdiction foe an of- 
fence " 

—this see refers only to a second trial and bars it, if it coined 
vrithm its terms. It docs not affect the powers of courts of appeal 
or Revision, as those proceedings are ooly a continuation of the 
earae trial. 23 C. 975. 27 C. 172.22 C 377. 

this see. does not apply to proceedings under s. 107 an 
order under 8. 107 IS not bad because a previous order under s. i45 
was made relating to the same dispute. 36 M 315 

-^a dismissal of previous application for maintenaDCO is no 
bar under this sec. to a second petition. Bes Judicata does not 
bar any proceedings by general principles but only by special 
enactments as contained in sec 12 of the C. P. C. and s 403 of the 
Cr. P. C. 14 Bur. L. R. 259 4 L. B. R. 337 : 9 Cr. L J 21. 

order of acquittal in a case where there was no complaint 

by proper person is no bar to a subsequent trial when the complaint 
is lodged by proper person. 31 A 317 : 6 A. L. J. 262 : 9 Cr. L. J. 
526 : 2 Ind C. 219, 9 A. 134 F. B. Be/.. 17 Bom. L. R. 678 16 Cr. L. 
J. 657 : 30 Ind.C. 641. 

the order of acquittal in a regularly conducted case would 

be a bar to further proceedings even though no forms! charge had 
been framed. 3 A 129 

" — to apply this sec some final order of conviction or acquittal 
must have been passed in tbe previous trial. 5 B. 405. 

it is only when an accused has been “tried” and acquitted 
of an offence that the immunity arises. 30 C W. N. 382 : 43 C. L. 
J. no : 95 L C. 79 : 1926 Cal. 691. 

—in a summons case when the accused appears and answers 
to tbe charge he is said to be ‘'tried*' although the case is dismissed 
owing to non-appearance of the complainant. 2 Weir 457, but the 
acquittal in a summons case is no bar in regard to an offence triable 
only as a warrant case. 18S6 A. W. 14.260. 
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5« 403, "Trial by a court of competent jurisdiction for an 
offence" — contd. 


where in a Bummons case ft** *- 
on the date of beating oor does the 

being served upon hicn and an order -vo, iilsu 

prosecntlon is barred. 5 Pat. L T. *« . 43^4 Pat. 140. 34 il 258 
fot. 36 M. 315 D«sf. 

an acquittal under s. 247 Cr. P. C. bars a further trial. S3 C 

W, N. 260 ; 49 0. L J 119 : 116 I. C. 174 : 30 Cr. L. J. 585 : 1929 Cal. 
189. 

if the trial is void ub'initio for want of junsdiction in the 

M. it cannot be called a trial and a discharge by the appellate court 
■without an order for trial by the proper court does not bar fresh 
proceedings in proper court. 29 C. 412 P. 414, 31 A. 317, 6 W. R. Gr. 
13, 23 B. ill, 3 M. 48, 8 B 307, so a dismisaa! for want of necessarr 
sanction is no bar under this sec. 24 if. 337, 22 B. 711 

subsequent charge being with respect to an offence which 

the first M. couM not try. the previous acquittal was no bar to » 
subsequent proceeding. 18 Cr. L. J. 643. 23 C, W. N, 518 : 29 0. L. 
J. 30. 19 Cr. L J. 388. 48 M. L J. 490; 48 W. L. J. 4S0: 88 I. C. 
31 : 26 Cr. L J. 1087 : 1925 Mad 711. 

-—where the Bench Magistrates had no jurisdiction to deal 
with the offence of adulterv. an acquittal by them wae no bar. 1935 
Bom. 530- 30 Bom. L. B. 1435? 53 B. 69: J23 1. C. 70: 30 Cr. L. J. 5^- 
—acquittal on the ground that tb© requisite sanction had not 
been obtained does not bar a second trial with sanction. 39C. w. P* 
382 • 42 C. L. J. UO • 95 I. C 79 • 1926 Cal. G91. 7 P. L. T. 3S3 : 95 
T. C 929 ; 1926 Pat. 302. 94 I C 897 • 1926 All. 231 ; 27 Cf. L. J. 705. 
37 A. 107, 1929 All 940 : 1929 Cr. C 668. 

—subsequent trial with respect to the same facts is barred 
even against other accused who were not tried previously, 7 0. W’. N. 
493, 4 C W. N 345, but If there are certain additional facts before the 
court, ascertained subsequent to the acquittal, subsequent trial 
against other accused is not barred lOO. W N, 1031 : 4 Cr. B.J. 173. 

a person acquitted of an offcooe under B 193 1. P. O. cannot 

be proceeded against under ss. 467 aod 471 read with s. 120 B. I. P- G* 
on facts wholly inseoarable from the facts of the prior prosecution. 
3O a W. N. 334. 1926 Cal 450; 87 I. 0. 847 : 26 Cr. L. J. 1023. 

—several Police constables were conv'"*’''* ? 

them were previously — ' I 

CO-''" 

of 

tre 


acr,,^»Leu 
366 I. P. C 
C. had no ) 
he had jutl* 
B. 366 was t 
10 Pat. L. 7 


i 


m : UO I. c. 79* • 
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S.403. ••Trltd.” 

Ibn word '’tried'* does not oecctfiirllr mean any decision of 

the case on the merits 99 I C 855 2S Cr L. J. 183 

a trial commences not from the moment the accused Is 

Berred with 'ummons but from the moment he appears in court on 
the ease bring called 99 I C. S5S SS Cr. L J. 183. 

m a kummons case when the accused appears and answers tn 

the charge he is said to be *‘tried * although the case Is dismissed 
owing to non-appearance of the complainant. 2 Weir 457. 

“While such conviction «r acquittal remains In force.” 

when the judgment or order Is set ailde In Appeal or RevI* 

Sion proceeefings and the trial is annulled, this will not prevent the 
pnsoner being again pul on his trial. 7 W. R. Cr. 2, 19J9 Cr. C.131 ; 
1929 All 710 . lil I C 248 . 31 Cr L. J. 230. 

nhen the previous proceeding is quashed for Irregularity It 

IS no bar under this see 13 W. R Cr. 42. 2 \V. R. Cr. 10, 2 Walt 307, 
Rat Un Cr ^9 



61. 27 Or L J. 733. 

where conviction under 8.^29? I. P. C. for entering a 
Mshomedan graveyard and cutting a tree was set aside by the 
appellate court the accused could not be prosecuted for theft on the 
same fact. 96 I. C. 875 : 27 Cr. h. J. 1019 s 1926 Lah. 639, (48 0 78, 
3I C 1007, 40 B. 97) Cons. 

' Acquitted.” 

the omission to frame a charge does not amount to an 

acquittal of an accused of an offence under this section. 94 I. C 
359 . 27 Cr L J. 615 

—where the M stated that be did not frame a charge under a 
particular section that was tantamount to a discharge of the accused 
from that offence and not to an acquittal. 1929 AH 940 : 1929 Cr. 
C. 663 1‘20 I C. 121 • 1930 A. L. J. 218. 

"Fop the same offence, nor on the same facts for any 
other offence &e.” 

there is no provision of law which prevents a M. from 

taking cognizance of an offence because another M, had previously 
taken cognizance The law prevents a person being tried twice for 
the same offence and multiplicity of trials can always be prevented 
by the secs, providing for the transfer of cases. 50 C. 482 : 37 C. L. J. 
327 : 73 I. C. 934 

8. 308 Cr. P. C. did not affect the construollon of e. 403 ; sec. 

402 shouid not be construed with reference to the £agii'sh law 
relating to criminal pleading. atot« ease. 

—a bar under a. 403 operates not only where a person has been 
tried for an offence and convicted or acquitted of It and is sought t 
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S, 403i **For the same offaneei nor on the same facts far 
any other offence 4.e.*’ — contd. 

be tried again for the same offence, but also where he is sought to be 
tried on the same facta for any other offence for which a different 
charge from the one made against him might bare been made on 
the same facta under a. 23fi. or for which he might have been 
convicted under s. 237 Cr. P. 0. 36 M. 308: 24 Al. L. J. 463:43 
M. L. T. 360 : 19 Ind. C. 310 : 14 Or. L. J. 214. 48 AI. L. J. 490, 107 
I. C 766 : 29 Cr. L J. 282 t 1928 Lah. 332. 

in a charge of cheating, the complainant must disclose all 

the evidence of deception at the ffrst trial ; different cases cannot be 
instituted each being based upon different evidence of deception. 
99 I C. 1035 : 192? Mad 444 : 28 Cr. L. J. 235. 

to be a bar under this sec. the offence must be the same. 

7 W. R. Cr. 15. 23 C. W. N. 543, 599. 

“—want of evidence in the previous case cannot limit the 
operation of this sec. 24 M. 284, 1 Bur. L. R. 15, 3 B. R. 253 : 5 Cr. 
L.J. 412 

—acquittal of an offence under s, 493 3. P. 0. bars prosecution 
under ss. 467 and 471, read with s. 320 I. P. 0. on facts wholly Insepar* 
able. 87 I C. 847 • 26 Cr. L. J. 1023 (C) , _ _ 

-—separate trials and convictions under ss. ISO and 323 L P. 
were not barred. 86 I. C. 64 : 1925 A. 299 ; 23 A. L. J. 8. 

——trial under 8 t21*A. for conspiracy bars a second trial under 

88. 302, 120-B, on the same facts. 82 I. C. lt>9 : 25 Or. L. J. 1241 : 19w 
Lah. 157. 

— an acfiuittal under e. 247 Cr. P. C. operates as a bar under 
this see. 4Pat-L.T. 15: 74 1.0. 719. .. 

different charges of theft and mischief arising out of the 

same facts arc barred. 8 Af. 296, 1 Wcir 497. 

an acquittal under 8.160 3. P. C. is a bar to a subsequent* 

trial under, s. 61 (0) of the Bombay District Police Act. 106 1. tl. 
216 5 28 Cr L. J. 1032 ; 9 A. I. Cr. B. 187. 

where the accused was convicted for contempt of court for 

beating another in the presence of tbe Magistrate, subsequent charge 
on tbe same facts for an offence under a. 355 3. P. 0. was valid e* 
the Presiding Magistrate was incompetent to try tbe accused for 
that offence. 117 I. O, 625 { 3P Cr. L.J. 800 ; 1930 Cr. 0.2; 1930 
Pat. 26. . 

where a person was acquitted of offences under es. 3S0 ana 

411, be could not bo tried under 8.54 A. of the Calcutta Police Aol 
In respect of the same act. 22 C. W. J4. 199 : 45 C. 727. 

where the goods which formed the subject of a charg* 

underss. 407, 411 and 414 I.F. 0. and ofa charge undcrs.Sld. 
Calcutta Police Act were identical, the accused Bbould have been 
tried for all these offences at one trial. 1928 Cal. 240. 

—prior conviction for rash driving under s. 5 Afotnr Vehicle* 
Act bars a subsequent proBeeutlofi for causing griveous hurt 
under «. 279 I. p. C. aG A. L. J. 160 1 107 I. C. 687 s 20 Cr. L. J. 2<1 • 
1928 All. 191. 
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S 403. “For the seme offenoe« nor en the same facts for 
any other eflonos &e."^conf(f. 

prior conviction for asiault committed bp the accused, 

under the llaitway Act bars subsequent prosecution under n. 323 
I. P. C. for the same offence 33 O W. N 943 : 1930 Cf. 0. 12 : 
1930 Cal 60 

an acquittal for an offence under s 324 I. P. C. docs not 

bar a trial for an offence under the Arms Act. 53 B. 604 : 31 Bom. 
L. B. 536 1929 Uom 2a3 : 30 Cr L. J. 1059 

unless order of acquittal under s. 147 I. P. C. Is set aside no 

order of further inquiry into an offence under s. 323 I. P. 0. can be 
passed. 5 C W N. 72. 

when the common object In both the offences was the same, 

a second trial under a different sec. was barred 17 C, W. iJ. 948. 

—an acquittal on a charge of abduction of a woman does not 
bar a subsequent trial for subsequent detention of the woman, 4 Lab. 
L.J. 488 

—conviction under a. 160 1. P. C. was bar to a cooTiction 
under a. 323 I P. C. 47 A. 3S4 : 1925 Ail. 299 : 86 I. C. 64 . 26 Cr. 
L. J 688. 


— ~but an acquittal or coDvIctioa on a minor offence is not a 
bar to a trial on a major offence. 7 JU. 557, 5 Bom L R, 125, Rat. 
Un Cr. 337, 3 P. R 1901 Cr . 7 P. R. 1912 j 39 P. W. R. 1912 Cr. : 13 
Cr L. J. 74S j 17 Ind C. 54. 23 C. W. N. 518, 20 Cr. L. J. 43. 

when an accused is summoned for one of several offences 

alleged against him and 18 acquitted of tbe offence for which he is 
charged no fresh process can be issued against him in respect of tbe 
other offences alleged. 2 C. L. J. 622: 3 Cr. L. J. 115 (15 C. 608 : 
29 C 726) Dist. 

an accused was tried under as. 366, 368, 376 I. P. C. and was 

acquitted On complaint of tbe husband the accused could not be 
tried under s 498 on the same facta. 16 Cr. L. J. 657. 

a conviction for an offence Tinder s. 160 I. P. C. on prose. 

cution initiated by tbe Police against both the accused and the 
complainant in which both were fined does not bars prosecution 
of the accused for offences under as. 323 and 1471. P. C. on tbe 


but where the Jt. Dr. escaped from the custody of the 

Amin after arrest and upon the complaint of the degree-holder 
tbe accused was acquitted on the ground that the complaint was 
incompetent the acquittal was a bar to a complaint by tbe 
58 M. L. J. 579 : 31 L W. 7S5. ■ 
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■5. 403. "For the i»me offenee, nor on the aame facts for 

any ether offence &o," — C(mtd. 

•— when the accused was charged of offences under ss. 
211 and 5(10 1. P, C. and O'aa oonWeied under s. 500 subsequent 
proceeding under b. 211 I. P. C, was not maintainable. 1929 Ab. 
899 ; 1929 Cr. C. 491 : 119 I. C. 575 . 1929 A. L. J. 1056 ; 51 A. 977. 

When the facta are different. 

w^here the facts are different subsequent trial is not barred- 

Sl C. 1007, 1905 A. W. N. 238 ; 2 A L. J. fa73 : 2 Cr. L. J. 790, U 
Bom L. R. 226 

Any other offenee for which a different charge might 
have been made etc. 

a bar under a. 403 operates not oniy where a person bs^ 

been tried for an offence and convicted or acquitted of it and i 
sought to be tried again for the same offence, but also where he » 
sought to be tried on the same facts lor any other offence for wbieh 
a different charge from the ooe mad# against him might have been 
made on the same facts under 8.23$, or for which be might hsje 
been convicted under a 237 Cr. P. C. 36 W. 308 t 24 51. L. J. 493 • 

M. L T. 360 : 19 Ind. C. 310 : U Cr. L. J. 214, 48 M. L. J. 490, 

—— 8.403 protects an accused oniy against a trial for murder 
and any other offence for which a different charge from 
made against him "might have been made." 18 C. W. N. 723t 41 
1072 : 15 Cr. L J. 460 . 24 Ind. C. 340. 

—if the accused had beeu charged with murder alone a 
of not guilty would have protected him from another (rial for eulpehle 

homicide and where he was acquitted of culpable homicide he vroula 

be protected from trial for any offence involving hurt 5 but where a 
charge was made the case fell outside the provisions of the 
dealing with cases where it might have been made. Under the 
facts of the case the accused was not being tried again but was. for 
the purposes of sec. 403, being tried oa the original Indictment and on 
bis first plea of not guilty, ahore caae. 

where a person has been tried for a apeciSc offence and ha* 

been acquitted, his acquittal is conolusive and it would heav^ 
dangerous principle to regard a judgment of not guilty as not fuUf 
establishing his innocence. He cannot be subsequently charg^ 
with conspiracy of which that offence is alleged to form a part. 38 1- 
.‘)59. Sp. B. 

trial and acquittal of an accused on a charge of crioiin®| 

breach of trust is a bat to subsequent trial for falsification^ 
account as the charges were virtually the same. 49 C. 934 : 7*1' 
■C. 973. 

—conviction for an offence nnders. 91 (B) of the Compel'®® 
Act does not bar a Bubsequent trial for criminal breach of tins* 
on the same facts in aa*mnob ae no alternative charge 
possible in the proceedings under 8.91 ( 8 ) of the Companies Act- 
118 I. C. 650 : 11 Lah. L. J. 384 s 30 Cr. L. J. 954. 
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S. a 03. Anjr ether etfenee for which a dltfarant chars* 
misht have b*«n made ate.^ — eontd. 

— »the acciuUtalafa prraoo one charso of abdoctioD doci oat bar 
8 trial for dctainiui; the same prraon. 74 i. C. 444: 24 Cr. L. J. 760. 

(There a period It charged with forgery and Ita abetment 

and IS acquitted he cannot afterwards tried for an ofTeoc* under 
». h2 Kegiitration Act. 1 Hang. 229, but preriout acquittal for want 
of sanction does not bar such subsequent case. 54 1. C. 142. 

an accused acquitted of an offeoco under a. 274 l.l’. C. cannot 

again be tried for the same ofleuco OQ the tame facts. 1923 A. 360. 

— -where the proieeutlou in respect of gross sum misappro* 
priated nut withdrawn subsequent prosecution for the misappro- 
priation of specific sum within tbo period covered by the previous 
charge IS not barred. 5U C. b31 27 O W. N. 578, 33 C. L. J. 266 : 76 
I C. JlO 25 Cr U. J 156 

where the prosecution was fully aware of the gross sum 

misappropriated and instead of proceeding against the aeeused for 
the entire amount elected to proceed on some of the items and 
subsequently iauoched a eecood prosecution for cruntoal breach of 
trust regarding certaio other items the second conrietlon was not 
illegal though it was not desirable to launch different prosecution. 49 
0. L J 378 J3 C W. N. 454 : 1929 Cal. 457 s 1929 Cr. C. 9l ; 57iO. 17. 

— where a person is found to be in possession of, on the same 
date, of several articles of stolen property and Is tried in respect of 
50 of evidence that the 
. * . . fresh trial with respect 

• . . . d7C. U J. 526 : 27 0. 

——a person convicted under a. 411 I. P. C. In respect of certain 
property stolen on a particular occasion cannot be tried on for an 
offence under s. 414 J. f. C. in respect of some other property stolen 
on the same occasion from the same person. 28 A. 3l3, 15 A. 317. 

—•where tbe accused was first tried on a charge of abetmest 
of forgery of a document under ss. 467 and 409 and was acquitted 
by the court, he could subsequently be tried in respect of tbe same 
-document, for using as genutue a forged document under s. 471. 17 
Bom, L. h. 881 ; 3 Bom, Cr. 0.93 : 40 B. 97. 

where tbe accused baa already been prosecuted in respect 

of part of tbe properties and convicted or acquitted he cannot be 
again put on his trial In respect of another lot of tbe properties 
though these may have been tbe subject-matter of different theft. 
5 Pat. L. T. 319 : 81 1. C. 226 : 25 Cr. L J. 738 (15 C. 511. 15 A. 317, 
27 C. W. N. 554, 8 C. W, N. 1027.) Jie/, 

a person acquitted in a case under s. 427 (mischief) cannot 

be tried for an offence under s. 147 (rioting) on the same fact 
19 L. W. Jl : 1924 M. W. N. 153 ; 25 Cr. L. J. 244 : 76 I. C. 708. 

an accused tried for ao offence of abetment of theft and 

acquitted cannot be tried again for receiving stolen property as he 
could be tried for the latter offence at the first trial. 26 Bom. L. R. 
-440 : 7 Bom. Cr. C. 160 : 1924 B. 448. 
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S. 403. Any otKOf aflenca for which a different charge 
might have been made ete. — contd. 

~-*tbe accused nbo bas been once acquitted is entitled to pro* 
duce the order of acquittal lo order to plead under tbls seo. and the 
frying court cannot question tbe competency of the court wbicb 
passed such order 8 A. L. J. 1129 . 12 Ci. L. J. 575 : II Ind. C. 839. 


Sub-sec. (2) "Distinct offence for which a separate 
charge m Ight have been made." 

- — “distinct offence*' means ao offence ontirelf unconnected with 
a former offence charged. 1928 itaog. 252: 6 itang. 386: IIX I. C. 850. 

A previous conviclioo for being in possession of counterfeit 
coins under s. 213 /. P. C does not bar subsequent trial under s 
210 I F. C for passing other ooios knoiriag them to be counter- 
feited as they are distinct offences JlO. 10u7. 

—an accused may be tried on a charge of abetment of 
forgery of a document and again for usiug the same document as 
genuine. 40 B. 97. 

— -the coDViction for an offence under s. 352 I. P. C. is no 
to a separate charge under s. 147 I. P. 0. 4 P. L. W*. 21. 

—separate cnarges for offjnces constitutiog a eiugle transac- 
tion u not barred by this sec A. \7. N. 1905, 238 ; 2 A. L. J. oiJ t 
8 Cr. L J, 790. ^ . 

—•an acquittal under 8.400 I. F C. dees not bar the trial 
under s. 395 I. F. C 1 Bom. I> R. 15. 

— — irhere oeream persons carried off a woman after beatieg 
the inmates of the house and on the firat trial were charged 
452 and 325 IPO and convicted, they could be tried for abducHoo 
under s. 365 I. P, C 2 A L. J 2. . 

—where tbe accused threatened three persons (witnesses! 
the trial and conviction for tbreateniog one does not bar a secona 
trial and conviction for threatening the other two. 9 W. K. . 

——where the two offences are quite distinct and are commitj®^ 
against distinct persons s, 403 is uo bar to a second trial. 1929 Ab- 
940 ; 1929 Cr 0 668; 120 I. C. 121 : 1930 A L.J. 218. 

where two persons iasUtuted a joint complaint against an 

accused but the transaction oat of which the complaintg arose wef® 
different and independent and separate complaints ought to have bean 
presented and one of the complainant compounded the case with the 

‘ ; Uoialingairy. 

1930 A. U3. 


1930 Ail- 
A. 129J M- 


where tbe complaint was under ss. 352 and 504 1. P- C- 3° 

process was issued under s. 352 only and tbe M. acquitted to 
accused of the offence under that section, but ordered process t 
issue under s 5o4, held that the re-triaJ was not barred. 20 Cr. 1^- * 
43 (Cal). . ^ . 

conviction under the Excise Act. does not bar subseq“® 

trial under the 'Aferchandiso Alark.Aot. . 23 C.. 174. ./ ... 
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S. 403.— Sub«tec. (3l— OI»f«r4rtt offtne* cenatitutttf br 
conaequenc* happening SHbaaquantly, 

—where certain [wHce conatablea were firil tried fjy wrongful 
confinement under a 3t2 1 P. C and were acejuilted they eonld be 
aubsequeni I)' con\ icted of noting under a 14? I. P C. 4H C. 74. 

— ^where in a eaae of criminal breach of truet the aubjeet rnaiter 
of the iubae<)Ueni charge la not included in tha aubject matter of 
the prerious charge tor the aame olTenee, the •ubae<]urDt trial la 
□ot barred 30 C oJi 

but a peraon acquitted of an ofTenee under aa. SOI and SOS 

I. P C cannot be triad again for an ofTcncc under a. tiC 1. p, q 
baaed on the airue fjeta 10 C N. Sl8. 

conviction of an offence under a. 379 1. P. C. for haring 

tag o awaj opium from an opium factory doet not bar a aubacquent 
prosecution tor an offence under 8 9 CL (c) of the Opiuta Act ; the 
aame facts us the facta to be proved for an olTenee under the Opium 
Act were quite diatiQct. 48 A. 436: 1936 All. 404 : 27 Cr. L. J. 767 1 
96 I C 287 

acquittal under a. 160 IPO- bare a aubsequent trio) under 

a. 61 (a) of tue tlombay Oistriot Police Act 29 Bom. L. R. 1(78 1 
193? Bom. 639 

— ‘trial and eonrietton under a. 68 of the Calcutta Police Act 
of 1366 bars a fresh trial under a 103 (iv| of the Indiaci Merchant 
Shipping Act. 1913 31 G. W. N. 193 : 99 I. C 1033 : 192? Cal. 224 : 
28 Cp L.J 283. 

the new facta or oircumstaoces must bare occurred since 
the eonvictioo or acquittal at tho first trial. 36 A. 4 t 1901 P. R. 3, 
and must be such as to indicate a different kind of offence of which 
there could be oa coavictioo therein. 8 Bar. L. T. 129. 

but if the new facts or coosequeneea were known to the 

Court at the time of first trial a aubsequent trial for an offence 
constituted by those new facts would be barred. 9 K. L. R, 26. 

but where tbc second offence Is not completed till the 

acquittal m the first trial, second trial is not barred. 4 Bom. L. K. 57 


Siib>see (4) — "was not competent to try." 

this expression means "bad not the jurisdiction to try,” ao 

when an accused IS acquitted by S. J. aided by assessors he cannot 
Bubsequentfy be convicted by the 8. J. and a jury. 24 if. 641, 

the worda "competent to try" are equivalent to "in a legal 

position to have tried and acquitted or convicted," that is to aay. the 
words refer narrowly to the legal position of the court at the time 
of the former trial in relation to the particular offence committed and 
not broadly to the class in generaL 117 Z, C. 625 ; 30 Cr. L. J. 806 r 
1930 Cr. C. 2 : 1930 Pat. 26. 

second prosecution on the same facts is cot barred if the 

court by which the accused was first tried and acquitted was not 

.. »■_ .u„ _ .1. eotly charged. 48 M. L. J. 490 s 

id. 711. 18 Cr. L. J. 613. 23 C. 

388. 117 I. C. 267 j 30 Cr. L. ^ 
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S. 403. — Sub'sec. (4) — *'was not competent to try"—contd. 

where the accused waa proceeded agaiost first on a coi»- 

plaiat for an offence under s. 173 1. P. C. and subsequently for an 
offence under s. 174 I. P. C. on the same set of facts, but both the 
complaiata were dismissed under B. 248 Cr. P. C. a third compiaiot 
was sustainable on the same set of facts for ao offence under s 174 
I. P. C. at the instance of a proper pacty. 52 B. 257 ; 30 Bom. h. R- 
380. 109 I. O. 481 : 1918 Bom. 143 : 2» Cr. L. J. 545. 

a 403 refers to tbs character aod status of the tribunal when 

it refers to competency to try the offence as shown by ills (0 And (e). 
A sanction under 8 195 is not a condition of the competency of the 
tribunal , it is only a condition precedent for (be institution of pro- 
ceedings before the tribunal. 36 Af. 308 : 24 Af. L. J. 463 .* 19 1. 0. 31. 
Explanation. 

the Code is exhaustive on the subject of autrefois aegmt 

and it is not permissible to add to its provisions. 31 M. 543; but 
aubramanya Ayyar, J. in a dissentient judgment is of opinion that 
rbis explanation does not bar resort to s plea analogous to atttre/ot> 
aeguit in cases when such plea ought to he aii6wed on grounds of 
justice. 29 Al. 126. F. G. 

— s. 4U3 embodies the general rule which aflirms the vshoity 
of pleas of autre/ots acquit and nultefots coni icf, subject oBiy to 
the exception specified to it. Where s prosecution is withdrawn 
after a charge has been framed and it results in an order of 
made under s. 494 Cr. P. C.. that is a valid acquittal to which s. 4(1X 
applies. 9 N. L. R. 26 t 18 Ind. C. 887 t 14 Cr. L. J, 135. 40 M. • 
19 Cr. L J. 501. 

an order under s. 249 stopping the proceedings of a trial has 
been specifically included by the explanation from being an orderot 
acquittal. 19id P. K. 9, 4 fi. L. B. A. 0. 1. , . 

a stay of trial under s 240 does not amount to acquittal- 

1889 A W. N, 8. 

s. 403 has DO application to a case in which the accused le 

discharged. 17 A. L J. 867. 

a M. is competent to rebear a case when the accused J® 

discharged. 28 0. 211. 652 F, B , 29 C, 726 F. B 1C. W. 17- 4^’ 
(4 C. W. N 26. 46). Diss. 

an order under s. 494 (a) is an order of discharge of the 

accused and under the circumstances of the case fresh compi^‘°‘ 
was not barred. 1924 P. 797. . 

when the prisoner is released by the appellate court on tne 

ground of illegal or irregular procedure in the Lower Court, 

IS not barred. 13 W. It. 42; So also when the prisoner is 

on the ground of want of jurisdiction of the Lower Court. "9^. 

412. 3 if. 48. 

when a person is discharged under s. 119, fresh proceet^j^S* 

may be drawn against him. 33Af. 85. 

an order of discharge under a. 333. on a nolle prosequi 

bat to fresh proceeding. 16 C. W. H. 983, 
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S. 403. explanation— 

but althoupn a •(‘cond complaint !• eatertalnablo stilt unless 

very stronp Kfounds arc shown (ic, ditcovery of new facts cto)a 
person who has been once discharged should not be harassed on tho 
same charge, lb Cf L J. 329 lM.J 
Power of the H C to oetfee retrial. 

this sec li no bar to the power of the H. C. to order retrial 

as that IS ID cuiitinuation of the oriRiual trial, 37 51 119 : 23 Ind. 
C 757 Utr L J iHf. 34M 545,21 if. L. J. 805, 10 JI. L. T. 6$. 35 
M 243, 23 C 975. 21 G 377. 12 Cr. L. J 2C9. 

S 404 Unless otherwise provided no appeal to He. 
When appeal doea not lie. 

the Local GoTernenent and not the IT. C. can appe.il against 

acquittal. 6 C L K 213. 19 W. K 55. 14 if. 3C9, 3 B. 150. 22 G 164. 
Buch appeal lies only to the M. C 20 C 633, 2 C, W, K. 256 (note). 

the GoTernmeot should sparingly use tho power given by 

a 417 Cr r. C 26 Bom. L. It. 113. 21 B. iu54. 

—’toe U C. will not eveo revise tbs order of acquittal except at 
tbs instance of the Local Qoverumeot. 15 B. 349, 6 C. L. B. 245, 5 
N. L. R. 4. 15 S. L. R. 171. 1 L B. R 356. 

—only the Public Prosecutor can fits an appeal under s. 417 
Cr. P. C, and a Legal Remembrancer is a Public Prosecutor witbln 
this 8. 23 C. W N. 96. 46 C 514. but not of other province. 
41 C. 425. 

the Local Ooveromeat basso right of appeal against an 

acquittal in a case tried by jury when the questions Involved are 
pure questions of fact. 26 C. W. N. 558. 10 C. 1029, 16 A. 212 : (1894) 
A. W, N. 49, 91 W. R. 55. 14 M. 363. 22 C. 161, 18 0. W. N. 666, 21 A. 
122, 1 Cr L. J. 1022 . 2 L- B R. 303 Jffe/. 17 C. P. L. R. 75 Diss. nor 
against an interlocutory order. 16 B. 414. 

It 18 not open to the Government to appeal to the High Court 

on the ground of the Sessions Judge's refusal to add new charges 
16 B. 414. 

an appeal by Government should not be entertained when 

the judgment appealed from Is based on facts, and conclusions of 
tbe Court are such as may reasonably be arrived at upon the facts 
found. 16 A, 212, 21 A. 122, 7 P. B. 1904, 2 L. B. B. 303 : 1 Cr. L. 
J. 1022. 

all sentences psssed by the Deputy Commissioner of the 

Sontbal Perganas are final. 17 W. B. 11, 12 C. 536. 

no appeal lies from the order of a Magistrate fining a 

defaulter under s. 25, Income tax'Act. (Act IX of 1869) 14 W. R. 71. 

an order passed under 6.31 Court Fees Act, directing the 

accused to pay court fees is not appealable. 20 C. 687. 

appeal does not Be from an order undera. 22 of tbe CattJe 

Trespass Act awarding compensation. 15 C. 712, 11 if. 3S9, P. B. 
224 of 1884.19 M. 238, 10 B. 230, 11 M. 359, 3 N. W, P, 200. t' 
0. 712. 
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S. 404. Unless otherwise provided no appeal to tie. When 
appeal does net fie — eontd. 

no appeal lies from an order of a Judge directing prose- 
cution undef s. 4l of the Presidency Magistrates Act. (IV of 1877) 

2 C. 466, 5 B. 85. 

B. 4li Cr. P. C. does not allow an appeal in the case of 

conviction by a Presidency Magistrate where the sentences ate sir 
months’ rigorous imprisonment and fine of Rs. 125 or 200 or in 
default a further period of three months' rigorous imprisonmeot. 16 
C. 799. 20 B. 145. 2 M, 30. 

no appeal lies to the Sessions Court from the order of the 

Jleputy Magiatrate refuaing to recall the witnesses for the prosecu- 
tion for the purpose of cross-examination. 19 W. K. 53. 

-—no appeal lies from an order restoring possession of immov- 
able property under s 522 Cr. P.C.. 25 C 630:2 C W. N. 225. 27 4. 
415, 29 C 724, 30 C 69i>. 7 C. W. N. 634. 34 0. 347. 5 C. L. J. 44. 

appeal against the trial of jury lies on matters of law only. 

21 0. 955, 39 A. 358. 23 C. W. N. 661. 

—00 appeal lies on mattera of fact when the accused insteso 
of being tried with the aid of assessors is tried with the aid of /utf* 

3 Bom. L. R 218. 25 B. 680, 35 B. 423, 11 Bom. L R. 350, 26 M. «43 
2 Weir 463. 25 B. €96. 25 C. 555. 3 Bora. I.. K. 278 conlra. 3 C. 765. 
24W. R. 30. 

-~-ao second appeal lies to the High Court where the appeJiaie 
court, under s. 428 Cr. P. C. takes additional evidence and disposes of 
the appeal. 27 C. 372, 4 C. W. N. 497. , , ^ 

—no appeal lies to the Distriot Judge from an order to /ursis“ 
security, affirmed by the Sessions Judge on reference. “• 

23 of 86. 

——when the Sessions Judge and assessors find the accuse^ 
guilty on hie own pleas, there »« DO appeal 5 W. R 52. 

In a case in whicb no appeal lies the proper course is to 

make an application for revision 1893 A. W. N. 147, 

the question as to the admissibility of evidence is a matter 

of law. 27 B 626. 23 C W. N. 661. 25 C. 220. 2 B. 61, 19 B. 749. 

S. 405 (Appeal from order reieeting application tor 
restoration of attached property}. 

——the expression "court to which appeals ordinarily he" iumds 
that the court to which appeals lie in the mafority of cases, i* 
B. 438, 

an application under s. 89 by an absconder for restoratio° 

of the property cannot question the legality ot the pcoclsuiatj®” 
Issued under 5. 87 foA Ad appeal lies under s, 405 from an oroe 
rejecting it 32 P. R 1019 Cr. : 54 1, 0, 954 : 21 Cr. L. J. 210. 

S. 406. (Appeal from order requiring security for 
behavlour)- 


■all!/ 


... B. the changes introduced hy the amendment are pnnem 

three, (/) Under the old sec appeal was allowed onltj in good behox 
our cases, now appeal lies from o» order directing security to keep 
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S. 406. (Appeal from ortfar roQuirlng security for good 

behaviour)— ciwfd. 

penct. is) { ntkr the Ud lav «o appeal icculd lie from the o^der of 
the Di. M OT Pry M riirecUng eeeurtty but nnw appeal Ites from the 
order of any M '.t) I nder the o/d tav appeal lay to the Dt. if, and 
noie.eTci-pt under spectal nottfieation by the Local f7ofern«enf an 
appeal u,ll urdinarily he to the S. C. and from the order of the Pry, 
a tuthell C Thua the amtndmenia hate set attest the eontroier- 
tial points 

the Rccond proviso clearly lays down that the moment a 

reference is made to the Court of Sessions under s. 123 it operates as 
a bar to an appeal and this principle was recognised under the old 
law. 23 Cr L J. 454 (Lah K 

in an appeal from an order under s. 107 Cr. P. C. the 

appellate court can order retrial. 48 A. 501 : 1926 All. 403 : 27 Cr. 
L J 945 ; 96 I. C 497 

S. 407 (Appeal from sentence of Magistrate of the 
second or third class) 


—if a second class M. while bolding a trial is mrested with 
^rst class power be will be deemed to bold the trial as second class 
M 4 L B R 239. contra. 99 l.C. 62 : 1927 Lab. 138 : 23 Or. L J. 
50. 104 I C. 109 1 1927 Lah. 398 : 28 Cr. L. J. 781. 101 1. 0. 602 : 1927 
Bom. 366 : 28 Cr. L. J. 474. 53 M. L. J. 733 : 1927 if. W. N. 669: 39 M. 
L T 497. 

when part of a trial was held by a M. with second class 
powers and part after be was vested with first class powers, the 
proper tribunal for bearing tbe appeal is the Sessions Judge and not 
the Dt M. 86 I. C. 978 ; 1925 Pat. 472: 26 Cr. L. J. 914: 6 P. L. T, 
554 

an appeal from a Bench of Magistrates invested with 

second or third class powers will lie to tbe Dt. if. 9 IS. 36. But when 
such Bench Is Invested with first ciass powers though consisting of 
second or third class Magistrates, appeal will lie to the S. J. 9 C. 
96, 9 M. 3G 

a Dt. M. may delegate the work of hearing appeals but not 

■that of revision. 2 Bom. L. B. 536. 

tbe Dt. M. after transferring an appeal to a sub-divisional 


I bound to examine the 



tbe sub-divislonal M. hearing an appeal under this 

should give notice of appeal to tbe Dt. M. under sec. 422 Cr. 
24 Bom. L. R. 1150, 46 3f. 11& Omission to give notice 
illegality. 73 I. C. 812 : 24Cr.L. J. 700 ; 1923 B, 74. 
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S. 407. (Appeal from sentence of Magistrate of the second 
or third clas$) — contd. 

an order under s. 520 ia a consequential order which an 

appellate sub-divisiooal M. can pass under a. 423 Cr. P. C. 46 Al. 115 : 
71 1. C 514 . 24 Cr. L. J. 162 : 32 M t,. T. 104, (30 JI. L. T. 251. 31 
M. L. T. 365) Jie/., 46 AT. 162. 

S. 408. (Appeal from sentence o1 Asst. S. J. or M* of 
the first class ) 

a person convicted but released on probation under a- 562 

is said to be “convicted” tvitbin tha meaning of this sec. and can 
appeal. 29 C W. N. 151. 1904 P. R. 24. 1917 P R. 20,18 P. W.R 
1917, 38 I C 961, 18 Cr. L. J. 401, 37 A. 31, 

if a M. of the 1st class passes an order under s. 663 suin- 

marily, an appeal lies to tbe S. J. 46 A. 828 : 21 A. L, J. 751 : o- 
1. C. 172 p 

an appeal lies against an order under s. 562 cl 11) Cr. r. u 

961. 0.121' 28 Boro L R.67J; 27 Cr. L. J. 873 j 1926 Bom 38?. 

——appeal lies from an order of compensation and rcpajuientot 
£oo &o. passed under a. 22 Cattle Trespass Aot 1871. 23 Bom U 
836 : 63 1. C 160, 22 Cr. L- J. 625. 29 H. 517, 46 B. 58. ^ ^ 

-—a Dt. M. bavici; special powers under s. 30 cannot o 
re/ereuce of a case under a. 349 pass a sentence of five 
imprisonment and an appeal will lie to tbe S. J. and not to toe n- “ 
4L.B B.S3. , 

——an appeal against the sentence of a first class M. exerei* s 
enhanced power under s- 30 Or P C. does not lie to tbe S. U. 
to tbe Chief Court under s 408 (5). 5 P. R. 1916 r 122 P. L. R. 

35 I C 171 : 17 Cr. L. J 299. 17 M. L. J 248 Re/. . ... 

—where a 2nd class M after commenciog the trial is „ns 
with the powers of a first class M. an appeal agaiast the convict' 

to tbe Dt.Af. 99 1 C. 82; 19£,i'f°, 
1927 Lab. 398 : 28 Cr. L J- '81; 

.. J 474. 53 W. L. J. 733 : 39 M. J; \- 

' • 106 I. C. 583 : 29 Or. L J. 71 ; tS'* 


——whore tbere were two Sessions Pivisioos in a district, 
appeal from a sentence of tbe Ot. Aj. lay to the Sessioos 
within whose iurisdiction tbe Headquarters of the M. were 
irrespective of the place where tbe offence was committed. 
136,1918 P. R. 7. 


the 


— the sentence of imprisonment exceeding .“ifoia 

>>iuv, so means the substantive sentence of imprisonment apart " 
any sentence in default of fine. 1918 P. R 19 : 33 P. W. R. l94o .. 
I. C. 518 ■ 19 Or. L. J. 742, (1 L. B. It S7, 2 M. 30 . 16 C. 799. 20 B. 

6 C 624) Re/. , 4 - to 

when an appeal is filed from tbe Assistant Sessions 

the 8. J. when the former has been promoted to the position oi 
8. J. the proper procedure would be to send it to the H. v . 
postpone its hearing till the return of the permanent incum 
3 P. L. J. 192 : 5 Pat. L. W. 24 ; 44 I C. 970 : 19 Cr. L. J. 442. 
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S 408. 'Apoeal from lentence of Asst. S. J. op M. of the 
first class 

concurrent *rnt<*ncp« cannot he aRcrpRatcd tneciher to r»We 

the f>Tum of M- 1. J «5 A l'»l : II Cr L. J. Ill : 18 I. 

C erd. 21(' I. J sn to**! I*. R 25, M. n Dom L. R. 544 

whnro .m A-st S. J parses *cntcneca c.ich of wliich ia four 

years or under in j (hPv are ordered to run concurrently the appeal 
lies in the J and not to the II C. 23 C 1. J. 595 : 31 I. C. SSS ; 
17 Cr L I 26j 

— — a1ht» •PTcral persons are tried jointly hy the Asst. S J. 
and Rome .ire sentenced to o*er four years imprisonment and some 
to less a period an appeal by the l.ttter alio will lie to the H C. 
and not to the S J. 47 U L .1 24H - 43 M L J. 56\. orerruUed. 
13 A L J 272 28 I C 737 even if the former did not appeal. 37 A. 

471 3'i I. C 15<4 1916 I* H 5 

■ ■ w here the total term of imprisonment to which the accused 
has been sentnnoef either bv an Asst. S J or hy a 5f. empowered 
under ■ 39 docs not et red 4 years m iti ai;creRate. the appeal lies 
to the Sesiims Judge i03 I C “08 • 2027 Nag. 255; 28 Cr. 
L J 672 

—where an Asmtaot Sessions Judge sentences some of the 
accused to less than four years’ imprisonment and others to more, 
all the accused can appeal onlv to the H. C . 1926 All 160 t 34 A. L. 
J. 151 27 Cr L. J 175 : 91 I. C 959. 

where the accused was convicted by a Dt. M. under s 124 A. 

I P C. and sentenced to twoyeare’ imprisoDment and under a. 153 
A I. P C and was sentenced to one years’ imprisonment, two 
• . ^ . J » . .J.. 1 .. ---tence under 

'* amountins 

. . _ ition. 961. 

if an appeal is presented to the S. J. instead oftotheH. C. 

the proceedings before the former is void under s. 530 (r). 2 Rang. 
386 . 1925 Rang. 39 

■ — a Court of Sessions m British Baluchistan can hear an 
appeal as the Criminal Procedarc Code prescribes because a Court 
ot Sesaiotts In British Bafnebistan faas the same powers over the 
European British subjects and other persons as are held by Courts 
of Sessions in British India. 1929 Lah 187; 118 I. C. 438: 30 Cr. L. 
J. 918. 

s. 413 is an exception to the general rule laid down In s. 408. 

33 A. 510 • 8 A L. J. 524 ; 11 1. a 253 ; 12 Cr. L. J. 389. 

S. 409. (Appeals to court of sessions how heard). 

Ik., — T .jj.. — ■'—this sec. transfer an appeal 
'• • 1 isfcr it to the Asst. S. J. for 

' ’ . i of the Code an additional 

Sessions Judge has jurisdiction to hear appeals. 19 I C. 195 : 14 
Cr. L.J. 195. 
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S. 407. (Appeal from sentence of Magistrate of the seconrf 
or third class) — contd. 

——an order under s. 520 is a consequeatiaJ order 
appellate sub-divisional M can pass under s 423 Cr. P. C. 46 5' 115 ' 
71 1. 0. 514 : 24 Cr. L. J 162 : 32 M L. T. 104. (30 M. L. T. 251. 31 
M. L. T. 365) Jief., 46 M. 162. 

S. 408. (Appeal from sentence of Asst. S. J. or M. of 
the first class ) 

a person convicted but released on probation under s. 55« 

Is said to be "convicted” (vithin the meaning of this sec, 
appeaJ. 29 C. W N. 151. 1904 P. R. 24, 1917 P. R. 20. 18 P. \V. K 
1917. 38 I. C. 961, 18 Cr. L.J. 401,37 A. 31. 

if a M. of the Ist class passes an order under a. 56- su - 

manly, an appeal lies to the S. J. 46 A 828 ; 21 A. L. J. 751 : o- 

an appeal lies against an order under a 563 cJ 

96 I. C. 121 . 28 Bom. L B. 671 : 27 Cr. L. J. 873 ; 1926 Bom 3S2 
——appeal lies from an order of compensation and b 

fine &c,. passed under a- 22 Cattle Trespass Act 1871. 23 Bom. i'" • 
836 : 63 1. C. 160, 22 Cr. L. J. 625. 29 M. 517, 46 B. 58. ^ ^ ^ . 

—a Dt. M. having special powers under s. 30 
reference of a case under e 349 pass a sentence of nve ^ 
Imprisonment and an appeal will lie to the S. J. and not to toe a 

•—an appeal against the sentence of a first class M. ®**J®**u°f 
enhanced power under s. 30 Cr. P C does not He to the 
to the Chief Court under a. 408 (6). 5 P. B. 1916 J 122 P. L. B. l»‘®- 
35 I. C 171 : 17 Cr L. J 299. 17 M. L. J. 248 Ref. ^ 

wherealod class M.afte 

with the powers of a first class M 


I.53M.L.J. 733:39 51.^ - 
■ ■ ■ ■ , • I. C, 583 : 29 Cr. L J- 71 : 1^*® 

Mad 55, confro 4 L- B. R. 239. j * • t an 

——where there were twe Sessions Divisions in a ^ 

appeal from a sentence of the Dt. if lay to the Sessions H',’* ^ 
within whose jurisdiction the Headquarters of the Af. were si 
irrespective of the place where the offence was committed. 

136, 1918 P R. 7. . jbe 

the sentence of imprisonment exceeding four 

_ — .u- of imprisonment apart I ^ 


8 P. P. 19 : 33 P. W, B- 1^^^ 


57, 2 M. 30. 16 C. 799, 


;0 B. 1*5- 


i> o OA4J .ne/. Tn,?ffoto 

when an appeal is fifed from the Assistant Sessions Jn s- 

the 8. J. when the former has been promoted to the posiHon 
8. J. the proper procedure would be to send it to the H- 
postpone its bearing till tbe return of the permanent Inou 
3 P. L. J. 192 : 5 Pat. L. W. 24 { 44 I a 970 ; 19 Cr. L. J. 442. 
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S. 408. 'Appeal from eentence of Atst. S. J. or M.eftho 
tirmt classi -rontil 

— eoncurront •'•otence* cannot be aecresated toeelher to rah© 
the f.Tum of appetl 1 »• L J 13^ 15 A l.'it : II Cr L. J. Ill : 18 I. 
C. 679. 210 \. J 51i 19iH P. R 25.85. 11 Bom L. R. 544 

nhoronn Aktt 3. J paaaea aenteneoa each of which Is four 

years or under ani the\ .are ordered to run concurrently the appeal 
lies lo the S J and not to the H. C. 23 C L. J. 595 : 31 I. C. 9S6 : 
17 Cr L J 263 

— — «her« sereral person* are tried jolnlly by the AsJt. S J. 
and some are sentenced to over four years impruonment and some 
to less a pprtoJ, an appeal by the latter also will lie to the H C. 
and not to the S J. 47 \f. L J 24H - 43 L J, 561, otrrrul/ed. 
13 A L J 272 - 28 I C 7i7 even if the former did not appeal. 37 A. 
471 • 3'1 I. C 158 1916 I‘ l{ 5 

where the total term of imprisonment to w hich tho accused 

has been sentenced either by an Asst. S J or hy a 5f. empowered 
under a 30, docs not ex ecd 4 years in its BRereitate. the appeal lies 
to the Sessions Judge. 103 I C 208 : 1927 Nag. 255 s 28 Cr, 
L. J 672 

—where an Assistant Sessions Judge sentences some of the 
accused to less than four years* imprisonment and others to more, 
all the accused can appeal onlv to the H. C . 1926 All 160 x 24 A. L. 
J. 151 : 27 Cr L. J 175 : 91 I. C 959. 

where the accused was convicted by a Dt. M. under s 124 A. 

I P. 0. and sentenced to two years* imprisonment and under s. 153 
A I. P C. and was sentenced to one years’ imprisonment, two 
sentences must be aggregated and considered as one sentence under 
8 35 (3) Cr P 0 and appeal will lie to the H. C., 38 C. 214. 

when a first class M. passes two sentences of fine amounting 

in the aggregate to over Rs 50, appeal lies under this section. 96 I. 
C. 270 : 1926 Bom 410 : 28 Bom L. B 668. 27 Cr. L. J. 926. 

— if an appeal is presented to the S. J, instead of to the H. C 
the proceedings before the former is void under s 530 (r). 2 Rang. 
386 : 1925 Rang. 39 

a Court of Sessions in British Baluchistan can bear an 

appeal as the Criminal Procedure (^de prescribes because a Court 
of Sessions in British Baluchistan has the same powers over the 
European British subjects and other persons as are held by Courts 
of Sessions in British India. 1929 Lah 187; 118 1.0.438: 30 Cr. L. 
J. 918. 

8, 413 is an exception to the general rule laid down In s. 408. 

33 A. 510 : 8 A L. J, 524 ; 11 1, a 253 : 12 Cr. L. J. 389. 

S. 409. (Appeals to court of aessions how heard). 

c-on — T..»_ t transfer an appeal 

■ •' • isfer it to the Asst. S. J. for 

' ' . I of the Code an additi 

Sessions Judge has jurladiotion to hear appeals. 19 1. C. 

Cr.L. J. 195. 
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S. 410. (Appeal from sentence of Court of Sessions). 

if a S. J. imposes a pnnlsbineDt of fine in a summary way, 

for insult to hitSi the accused Is said to be cooTicted and appeal lies 
to the H. C. 4 M. H. C. R. 146. 

— ' ‘may appeal" does not mean that it lies at the option of the 

H. C. to entertain the appeal or not. 1891 A. W. N. 48. 

the question whether a atatement made to a police officer 

in the course of an investigation comes under sec. 162 or is made by 
way of complaint under 8. 154 is one of fact. 1930 Cal. 130 : 1930 
Cr. C. 130. 

S. 411 (Appeal from sentence of Pry. M .) 

— — tbe word "imprisonment” in the sec. means a substantive 
sentence of imprisonment and not the imprisonment in default of 
fine. 2 M 30, 16 C. 799, 20 B. 145. 

—one day’s simple imprisonment and a fine of Rs. 150 does not 
make the sentence appealable. 3 1.0 2SS. 

a sentence of sue months and fine not exceeding Rs. 200 or 

in default another three oiootbs does not give a right of appeal 
SO B. 145, 16 C, 799. 

—concurrent sentences count as one, 17 0. !<• J- 329, 1? 

I. C. 531 

S. 412 (No appeal in eases when accused pleads qulityb 
——where a person has pleaded guilty and has been convlct^ed 
on such plea, be waives bis right to question the legality or bis 
conviction. 31 0. L. J 122 : 56 I. C. 851 ; 21 Or. L. J. 54? F. B. 

—if a plea of guilty is not recorded, a retrial should be by an 
appellate court, abote cose. 

when a plea of guilty is based on a mistake of law it shall 

not be accepted and it is incumbent on the M. to try the accused on 
merit, above case, 

-(per AVwhou/d «/) the principle of sec. 412 should ordinarily 

be applied in cases in which the appellate court is asked to exercise 
its revisioual powers, above case 

but it has been held by the Bombay H. C. that alfhough the 

applicant pleaded guilty to an offenoe in the trial court, it is op^ 
to him ill revision to contend that the conviction is illegal 9? )• ^ 
.^68 ; 28 Bom. L. B. 1023 : 27 Cr. L. J. 1148 : 1927 Bom. 67. 

when a M, passes an enhanced sentence at the request of 

the accused to make it appealable the S J. has jurisdiction to hear 
appeal. 13 Bom. L. R. 5(13 11 1. C. 586 : 12 Cr. L. J. 402. 

this sec. applies where the accused pleads guilty on s 

charge of previous conviction. 4 K. L. R. 163. 

the extent and legality of the sentence may bo cooaidere 

in appeal, 5 B. 85 and the appellate court must satisfy 

the plea of guilty was properly made after the nature ^ 

offence was explained to and understood by the prisoner. 22 B. 759. 
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5.413. (No appeal in patty eaaat). 

N B. Hj/ the amendment, a right cf appeal tf gtten againit 
conticttons by Dt M$. or Afe. of t!u fir$l elats iche'e they past 
tentences of imprisonment ettnfora period of one mon(A or Imj, o/jo 
agatnil the sentence of u-hipping 

order to pay court fee it not a lentence of (ioe added to 

impriionmcnt So C 687,16 M. 433, 39 M. 1S8, 1 Weir 734 contra, 
33 M 153. 5 M H C R App. 28 

no appeaf Ilea lo the S J. agaloat a aentenee of fine of Rs. 50 

paased bj a tirat claaa M. 9 I C. 310 9 M. L. T. 323. 

^order awarding compeoaatlon Jeaa than fifty rupees under 

the Cattle 1 reapaaa Act oot ^log fine it appealable. 46 U. 53. 

where a M. pasted an enhanced sentence at the request of 

the accused maklrg It appealable the S. J. should hear appeal 35 B. 
418 13 Bom. L K 550 : ll I C. 615. 13 Bom. L. B. 503 : 11 1. 
C 58b 

— the moment that aentencca are paased against each of the 
joint accixed the one case is split up into a number of caaea within 
the tneaiiuig of s 413 Cr P. C 40 M 59 • 31 M. L. J. 837 : 39 I. G. 
294. 38 A 395, 17 M L J 248 £».»f 5 B H. C. B. 24. 7 D. H 0. B. 35. 
fol 10 S L R 156 . 37 I C 56 : 18 Cr L. J. 72, 40 B. 105. 

the opening words of a 413. t’lr ''notwitbstaDdlng anything 
hsreliibeforo contained" aet aside any right of appeal which inight 
be held to have been created by as. 407 to 410. Hence a person who 
receired a aon*appealabte aentenee in the course of a trial with a 
person who received an appealable seDtenee, has no right to appeal 
agdinat his sentence in an appeal preferred by the other person. 
15 A L J 136 18 Cr. L. J. 546 : 39 I. C 690, 31 51. L. J. 837 foL 73 I. 
C 775 ; 24 Cr. U J. 679 : A. I. R. 1923 All. 609. 

—when dealing with the appeal of persona who bad received 
appealable sentences, the S J, is cc . , ' ’ ' •• •• 

made by persons who bad receive 

same case. He really deals with • • ' . 

him upon appeal by some of the 

L J. 297. 4 Fat. L J. 435 Ref.XbL.^ -w .. s.. I....! 

J. 170. 

S. 414 (No appeal from certain summary convictions). 

N. B. By the amcnefnient. certain sentences passed summarily 
tiz. imprisonment for three months or less or Khtpping which were 
non-appealable, haie been made appealable, 

order passed by a M. of the first class under a. 562 in a 

summary trial IS not appeaiale aa it U not a sentence of imprison* 
ment or fine but s 408 governs the case. 46 A. 828 : 22 A. L. J, 751 : 
82 I. C. 173 : 25 Cr L. J, 1244. 

—theft by Bailway watchman of a silver-topped atick from - 

1 - » • I , •«_ where on summaty 

■ 's rigorous imprl 

■ 30 Cr. L.J. 869 ;, 
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S. 415. (Proviso lo sections 413 and 414). 

asentenco of one day's imprisonment i.e., until the risb? 

fifty is a oombmed sentence which 

makes it appealable. S3 A. 510. 

to keep the peace" refers to an order under this 
j,«i, not under any other local law or to security for good 
behaTiour. 4 L. B R 359. 


S. 41SA. (Special right of appeal in certain cases). 


. . 0 remove the conflict of opinions ai to 

• as ivell as appealable sentences are 
lanctioQ to the cases reported is 4 P. 
. 297 }Pat.> 4 L B- R 354. 1916 P. R. 
■ieetiog the views expressed iq S4 M 
V n o-/'" 4 24 Cc. L. J. 679, 7 B. H. C. R. 35, 7 M. 

S. C. R. App 5. 16 M. L T 33. 10 8. L. R. 156. 

where an appeal lay oq behalf of the convicted person against 
whom an order under s. 562 (1) Cr. P. C. was made there was a 
right of appeal as regards the other convicted persons not so released 
f ~ ^ • 415 ct, P. 0. 29 C. 


Dtence on one accused 

may uu ayptuiauio sun an the accused have a right of appeal 11 
«ol °r others are appealable. 96 1. 0. 121 : 1916 Bom. 

382 ; 27 Cr. L J. 873 : 28 Bonr L. H. 67i, 
r prefer an appeal by virtue of the provisions 

Of 8. 449 Cf. P. C. was granted to one of two accused who were 
jointly tried and convicted by a Judge of the H. C., held, leaveto 

/innfial ehAftM Ka _ r\ . . ' .» .c. 


appeal should bo granted to the other also by reason of the 
provisions of this sec . 54 C. 52 . lOj I. C. 657 : 1927 Cal. 307 : 


28 Cf. 


L. J. 481. 

S. 4ir. (Appear on behalf of Govt, in case of accjuittalJ 
The Local Govt, may direct. 

——the H. C. cannot entertain appeal against the order of 
«quntal except at the iMtance of the Local Govt. 14 M. 363, 19 
245,22 0. 164. 85 I C 356 ; 1925 Pat. 321:26 


-this right to appeal against any acquittal cannot be taken 
away from the Govt as right to appeal against conviction cannot 
be taken away from any private persoa, 43 p R. 1917 : 43 1, C. 245. 
.» B •'5' Govt, should be sparingly 

y T f ° 26 Bom.L. R. 113. 9 Bor. 

^ Cf 2,”“ when there has been a miscarriage o* 


justice, 22 C. 164, 1897 P. B. lO 4 a 140 3 p t . t 296: G 7I-C.- 
506 ; 23 Or. L. J . 410, 16 A. 212, 19 cjr. 1. J. 987 (Lab }, or gross error 
J* 349 (Lah.) 1885 P. B. 29. 21 


ii T^r! ** /'• KV,^r"^I9,™Vw'.‘r.W; 

1 . C. 403, or wljoro it is biebly probable that the appeal nlU eofl 

Crfi! J.'iss”' S‘r 0 ro/' *’• *’ ”■ ** ' * 
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S. 417. The Leeal Govt, may direct— ronfJ. 

— the S J. or the DIttrIct Maclftrate cannot refer Much case 
to the H C 21 O C 4.6C L R 215. 42 .M 109 • 43 I C. 8J7 : 2l) 
Cr. L.J. 49. 72 I C 593 24 Cr L. J 413 1923 Lah 163 

a private person cannot present an appeal under this sec. 

nor can he apply In revision 14 M 363, 7 C 447,43 M. 109, contra. 
71 I.C. 602 • 24 Cr L J 186 

in a ci«e under a. i97 I. P. C. where the Local Qovt. is 

Interested and Is evidently not anxlonv to take any action and has 
therefore not appealed against a manifestly Illegal order of acquittal 
it IS open to a private party who feels Injured to seek interference 
in revision 71 I.C 603 : 24 Cr L J. 166. 

The Public Prosecutor la to present appeal 

the Local Govt can direct only the Public Frosecutor to 
file an appeal under this sec and the Legal Remembrancer is a 
Public Prose''utor within the meaning of this sec 33 C W N 96 : 
46 C. 544 : 49 I. C. 490 • 20 Cr L J 170 

—but the Legal Remembrancer of Bengal cannot be the 
Pnblio Prosecutor for Behar even by a letter of Bebar Govt, to that 
effect. 41 C. 425 18 C W N. 279 18 C L J 519 

—the mere fact that a person has been directed to present an 
appeal to the H 0 from an order of acquittal does not involve 
his appointment as Public Prosecutor for the purposes of the case. 
In such cases the statute must be strictly construed 18 C. W. N. 
279: 18 C L 3.519: 41 C. 425. 

"To The High Court ” 

the appeal lies to the B. C. only and not to the S J. or Dt. 

M, 20 0 633, 2 C W. N. 256 (note). 7 M. 213. 2G M 478. 

Appeal from an original or appellate order of acquittal, 

the Local Govt can appeal against the order of "acquittal” 

only and not against an interlocutory order refusing or altering 
charges. 16 B. 414 

the “acquittal" contemplated by this sec need not be 

acquittal upon all the charges 3 C 273. and withdrawal of complaint 
operates as an order of acquittal 19 W. R 55, 

cliange of conviction from s 353 I P. C to one under s. 

353 1. 1’. C does not amount to acquittal under s. 353 I P. C. 
hence no appeal lies. 1928 Lab. 230 s 111 I. C. 665 . 29 Cr. L J. 905, 
1927 Lab. 369 /of 

it is no ground for setting aside an acquittal that it is 

based at most on a doubtfnl weight of facts. 7 F W. R. 1916 : 32 
I.C. 833 • 17 Cr. L. J. 97. 

an appellate court in an appeal from on acquittal can not 

only find the accused guilty of the offence with which he was 
charged and far which he was tried and acquitted but also can con- 
vict an accused person of some other offence 52 B. 385 : 103 1. C. 
501 : 29 Cr. L. J. 403 ; 30 Bom, L R. S30 : 1928 Bom. 130, 1925 P. C. 
130 fol., 1925 Smd 105 .dpproterf, 1924 Bom. 246 and 19 B. 51. not fol. 
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S« 417. When the H. C. will and when it will not interfere. 

a court heaitates to iater/ere when an accused has been 

acquitted and it does not so unless there hss been a miscarrloge of 
justice 28 0. W. N.57&: 831. C. 631. 

the H. C, will not interfere with the order of acquittal eten 

m revision 1924 All. 624, 5 y. L. B. 4. 15 S. L. K. 171, 6 0. L. R 245, 
15 B. 349. b L. B. R. 356. 19 C. W. N. 184 ; 21 C. L. J. 53 : 42C 612. 
contra, 1 A. 139, 3 A 448, 2 8. L B. 25, 42 M, 109 : 48 I. 0. 817 : 20 Cf. 
h. J 49, 17 P. W B. 1918 ; 44 I. C. 751 ; 19 Cr. L. J. 399. 

the H. C. has jurisdictioQ to interfere on revision with an 

acquittal but it should ordiaarily exercise this jurisdiction sparingly 
and only when it is urgently demanded in the interests of public 
jaatice. 1915 M. VV N. 411 : 17 M. L. T 457 , 2S M. L J. 690 r 29 I. 
C. 830 : 16 Cr, L. J. 558. 42 M. 109 .• 48 2. C. 817, (16 C. W. N. 184) /ol . 
14 M. 363, 26 M L. 3. 160. 2 A. 448. 6 A. 484, 25 A. 128, 24 A. 346, 15 
B. 349. 8 C. 895, 23 C. 164. 5 C. L. J. 452, 7 0. W. y. 531. 11 C. h. J JI3* 
38 C. 786. 18 C. W. N. 1244, Ref. 

—where the question is not of public interest and the partis 
have a remedy ia Civil Courts, no interference with the order ot 
acquittal is necessary. 84 I. C. 641 : 26 Or. L. J. 337 

——the H. 0. wifi not Interfere unless the judgment of the 
lower court was wrong and perverse and without jurisdiction sod 
based upon obvious errors la procedure )8 0. W. N. 666, 87 I. 0. 506. 
3 Fat. L T. 396 ; 26 Puoj L. R 295, 99 I. 0 S7 : 28 Cr. L. J. S5 1 1927 
Lah. 178. 31 L. W. 716. 16 A 212. 16 Cr. L. J. 529. 

—where the question involved Is a question of fact and the 
‘Coding of acquittal wee arrived at by the unanimous verdict df 
the assessors and the Judge the H C. will j30t interfere unless 
It comes to the conclusion tbat the decision was one which bo 
body of sensible men could arrive at. 1929 Fat. 508 ; 119 J. 0. 901 J 
1929 Cr. a 268. 

the H. 0. wiH not interfere although the order involves irt®' 

gularities of procedure, 1928 Sind 176 : 114 I. O. 110 ; 30 Cr. I' 
J. 251. 

the H. 0, may interfere if the finding is clearly wrong on 

the evidence and unreasonable, whether or not the unreasonableness 
amounts to perversity, stupidity or iDcompeteoce. 102 I C. 49-? 
1927 Lah. 549 ■ 28 Cr. L. J. 586 ; 28 Funj L. R. 313. . , 

where there were some grounds to justify an acquit^* 

or even just a reasonable doubt supporting the acquittal the H- 
O, will not interfere. 31 L. W. 716. 16 A. 212. 16 Cr. L. J. 529. 

before interference the H. C. must be satisfied tbat to 

case is cooclusisely proved In the sense in which this has to be done. 
27 Funj. L. B. 197. 

in an appeal against an acquittal the accused starts wUO 

a double presumption in ins favour. (1) there is the rule that to 
accused must be presumed to be innocent and the prosecutio 
is to make out his case, (2) the accused having been acquitteo 
the superior court will not Interfere until the Crown eh® , 
conclusively that the Infercnoe of guilt is irresistible. 19-8 
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S. 417. When the H> C. will and when It will not interfere 

— confa. 

146 ; 29 Cf* L J. 301 : 6 Pat. 768 : 107 I. C 835, the onii» Is 
upon the prosecution to prore that the accused was cullty and 
lliat the decision of the court was wrong. The prosecution must 
stand or fall upon its own legs. 8 l*at. 496 : 1929 Pat. 491 : 1929 Cr. 
C. 213 10 Pal. L T. 838 

the reversal of a verdict of the jurr accepted by the 5 J. 

is not justified unless the misdirection to the jury has in fact occa* 
siouea a failure of justice. 26 C. W. N. 558, 64 2. C. 671 : 23 Cr. L. J. 
47 ! 1922 Pat 321, 45 .M. L J. 845. 

bofurc the Chief Court will Interfere with an acquittal the 

culpabiliiy of the accused roust be very clear and indubitable 461. 
0 294 • 19 Cr. L. J. 710 : 30 P W. R. 1918. 

order ezcluding evidence can be legitimately attacked m 

appeal against the order of acquittal 97 J. C. 1041 : 1927 Ibind 28. 
Procedure in appeal 

there ii no distinction in procedure governing an appeal 
* ‘rom a cooTiciioD. 20 0. W.N 128, 

Cr L. J. 17 : 17 C 485. 20 A, 459, 
: 19 B. 51.8 Pat 496 1929 Cr. C. 
T. 838 12l> 1 C. 634 : 31 Cr. L. 

J.I48. 

‘but the H C cannot consider grounds not urged by the 
Govt 19 D 51. 17 C P. L. R. 75. 

^—whatever may be tbe value of the judgment of trial 
courts which had tbe opportunity of seeing tbe witnesses before 
them and observing their demeanour no such reason can apply where 
tbe trial court convicts tbe accused and the appellate court 
acquits them In such a case tbe H C. ie in a better position 
to weigh the evidence than tbe lower appellate court and can interfere 
to set aside the lower appellate court's order of acquittal 1930 Cr. 
C. 4h3. 1930 Lab 403. U P. K. 1903 Cr. Dxi3„ (1927 Lah. 178. 1929 Pat. 
491. 7 P h. 1904) Ref 

—tbe sentence passed on appeal under this sec. runs from the 
date of the committal of tbe accused to jail. 6 C L. R. 349 

tbe appeal mutt be conducted on its merits as any other 

appeal and the onus is on the appellaut. 47 A 306: 1935 All 315: 
86 I. C. 52 : 26 Cr. L J. 676. 

Time of appeal. 

tbe H. C. refused to interfere where there was delay in 

prosecution which could not be understood. 1924 M. W. N. 543: 
1924 Mad. 768. 

■ -an appeal under this sec. must be presented within six 
months from the date of the order appealed against. (Art. 157 
L. Act ) 
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418 (Appeal on what matters admissible). 

N. B. Sub-sec. (S) newly added, has removed the anomaly 
under the former law that the H. C, acting under s. 674 could consider 
the facts of the case as regards the person sentenced to death but on 
an appeal of the second accused could only intervene on a point 
of law. 

Scope ol the sec. 

this sec. applies both to appeals by Govt, unfier s 417 Cr. 

P. C. BgaiQst as order ot acquittal as well as to appeals by convicted 
persons against convictions and sentences. 17 C. P. L. B. 75. 
10 C. 1029. 

Meaning of '‘Where the trial was by Jury. “ 

this expression means 'where tbe trial was in fact held by 

jury’ and not 'where the trial ought to have been held by jury.’ 
So where the accused was tried by a jury in a case which ought to 
have been tried with the aid of assessors, no appeal would lie except 
on d question of law. 25 C. 555, 23 B. 69S, 25 W. 6S0, 3 Bom. L. B 
27$, Sb M. 243, (Season S>tssenting), contra. 3 0. 765,24 W, }i 
18 W. B. 59. Ratanlal, 961. 

—-where the accused is tried by jury and there is also another 
charge which is tried by the Judge with the same jury as asiesaors, 
an appeal lies on a matter of fact 18 Cr. 1. J. 3l6 (M) 

—an appeal lies from tbe decision of a Judicial Commiseio^^ 
of Sindh bolding a Sessions Trial, when tbe judge has accepted the 
finding of the jury, 85 I. C. 706 . 26 Cr. L. J. 562 ; 1S»25 Siod. 
249 F. B 


Matter of law and fact. 

an appeal lies on matter of law only. 21 C. 955, 23 C. W. N. 

661, 39 A 348, and not on fact however absurd or perverse tfae 
verdict may be. 14 M. 36 The H. C. can go into tbe whole 1®°'® 
of the case when the judge does not agree with the verdict of tbe 
jury and submits the case to tbe H C. 9 A. 420. 39 A. 34S, 

tbe question as to the admiasibillty of evidence is a matter 

of Jaw. 23 C W. N 66l. 27 B 626. 2 B 61. J9 B. 749, 7 C. 268. 27 A. 
L. J.1261 : 1201. C.264 : 31 Cr.L. J. 33 : 1930 Cr. O. 4t): 1930 All- 
24. 


where the judge fails to place before the jury some impor- 
tant evidence in favour of the accused it is an error of Jaw suppw* 
ting an appeal. 44 C. L. J. 233. 

misdirection to the jury, 25 0. 230. 23 C. W. N 661, 27 A. 

J. 126V 5 120 1. 0. 264 : 31 Cr. L. J. 33 : 1930 All. 24 : 1930 Cr. C. 49* 
•or a non-direction by the Judge on »n important question. 27 B. 6* • 
ii? A. L J. 1261 : 120 J. C 264 ; 31 Cr. L. J. 33 : 1930 All. 24 ; 


Cr. C 40, 18 8 matter of law. 

m order to constitute misdirection the point omitted must 

be of such importance that ita omission renders tbe summing up 
unfair. 95 1. C. 385 ; 27 Cr. L. J. 785 : 1936 All 429. 
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S.4ie. Matter et law and fact — eontd 

an ap^al cannot be admitted on the limited Rround of 
sentence onlr however eoQTenleot and practical that courio may be. 
6 Pat. L. T. 381 4 Pat 2S1. 86 I C. 718. 

a restrictive order for admission of a criminal appeal is not 

contemplated by t 422 and most be deemed u/tr<i tires. The whole 
appeal should be beard and the appellant cannot bo restricted to 
■ any selected Rround of those specified In bis petition. 41 C 406 : 
18C. W N 147 . 20 l.C. 741. 

whore the Court admitted the statement made by a witness 

to a police officer roRarding an unimportant matter and the contra* 
diction was not vital, such admission of evidence could not affect 
the verdict of the jury and it could not be set aside, 42 C, L. J. 528 : 
92 L C. 439 1926 CaL 320 27 Cf. L J 263 

when in a trial by jury the accused was charged with both 

robbery and murder, the appellate Court must consider the case of 
murder separately from that of robliery and acquit the accused of 
murder if there is any doubt 98 I. C 475 i 1027 All. 108 : 27 Cr. 
L. J. 1355 

S. AtS. (Petition ol appeal) 

this sec. prescribes tbe forms and formalities of presenting 
an appeal, but s 420 deals only with tbe mode of presentatioa of 
appeal by the prisoner in jail. 13 A. 171, 1891 a. W. N 48 

'—a judgment passed on an appeal under s. 420 Cr. P. C. by 
an appellant who is la jail and a judgment passed on a similar 
appeal filed through counsel under s 419 both stand on the same 
-level. 90 L J 1 65 1 C. 612- 23Cr.L.J 148. 

—a petition of appeal containing a false statement does not 
make tbe petitioner liable to punishment. 12 Jif 451, but a petition 
•of appeal containing defamatory statements against tbe M. will not 
be entertained and it may be returned for representation after 
eliminating the scandalous remarks. IS B 488. 

— presentation of petition to an ofiicer of tbe court such as 
Bench Clerk or to one of tbe Judges, its member, is valid. 29 M. L. 
-J. 101, but depositing the petition in a box kept for tbe purpose of 
depositing papers for tbe Court is not proper presentation. 
19 M. 354 

• . ’ ' ’ presented by any person autho- 

, • nted in person and not trans' 

. ■ , •• 17. 19 M 354. 

It may be presented either by the appellant or his pleader, 

19 M 354, 15 M. 137 or by pleader s clerk, 20 M. 87. 21 M. 114, 
but not by a person over whom the pleader has no control 21 M. 
114, or by a pleader who bolds vakalatanama only on behalf of one 
of the accused on behalf of whom the petition was prepared and 
signed by their pleader. 2 Weir 476 But where tbe accused have 
•conflicting interests one making confession exonerating himself 
and incriminating the other it would be improper for one pleader 
to present the appeal on behalf of all. 1890P. K. 13 , 
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5.419. (Petition pf appeal; — eontd. 

•——a vakalatnama is not necessary for presenting a criminal 
appeal. A memorandum of appearance Is sufSclent. 45 M. L.J- 
683 : 18 L. W. 960 s 32 M. L. T. 224. 

in case of joint appeal the court may dispense with separate 

copies. 5 Bom. L R ?04. 

this sec. gives the appellate court power to dispense with 

a copy of the order appealed against, even aher the appeal has been 

admitted. 1939 Lah. 614 : 1929 Cr. C. 183 : 30 Cr. L. J. 235 : 

I. C. 61. 

5. 420 (Procedure when appellant in /all-) 

■ this sec. deals with the manner of presentation of appr^l 
by a prisoner in jail and docs not dispense with the formalities 
prescribed by 3 419 Cr.P.C. 13 A. 171. 1891 A W. N. 48 

every facility such aa pen. ink, paper and writer is to be 

allowed to the prisoner in jail 33 W. R. 69, 1 B. H. C. R. 16 and be 
will be heard giving to him or to bis pleader the notice of the date oi 
hearing. 2 Weir 472. , 

——when a jail appeal through the ofBccr'io-cbarge oftbeja» 
has been dismissed, no further appeal through counsel can be P”’ 
ferred. 44 A. 759. 46 M. 382. 44 A. 759, 24 0. C. 304 ; 65 I. 0. 612 * 
23 Cr. L. J 148. 82 I C. 541 5 1924 Oudb 4^5. contra. AJailappea 
heard m a eumoiary manoer does not bar a subsequent appe»* 
through pleader 35 X. C. 133 : 17 Cr. L. J. 453 , . 

——‘a jail appeal through jeiiot may be summarily “j**"’® j 
without calling on tbe apjiellant to appear, 96 J C. 589 : 27 tr. i>- 

J. 933. . V 

——a Jail appeal can be disposed of by a Vacation Judge tbouE^ 
such an appeal cannot be called an urgent application. i6 M.4o-' 
44 M. L. J 450 : 72 I. C. 599 . 24 Cr. L J. 439. 

S. 421. ^Summary dismissal of appeal). 

Appearance of appellant if necessary. 

an appeal should not be dismissed for the non-appcaraoc^ 

of the appellant or bis pleader, the court must judicially 

the appeal on merits. UA. L J 357,46 M. 385. 24 Cr L.J. 4i3. 

(Pat.), Ratanlal, 593. 2 Weir473. 21 A. L J 100: 73 1.0.691. 

where an appeal was dismissed by the H. C sumraarilv^ 

□either the appellant nor bis counsel was present and the append 
applied for rehearing on the ground that his counsel bad ij 

appear on account of misinibrmation as to the date of hearing. “ 

(1) that an appeal could be rejected wibout formality that J 
out recording judgment or any reasons (2) that s. 561 A. oifl » 
apply to the case, (3) that a, 369 Cr. P. 0. was a bar to the cooi * , 
alter or review its judgment after it has been signed. 26 Puoj. 

R. 616 ■ 91 1. C. 55 J 27 Cr. U 3. 23. 1926 Lah. 198. 

Pleader must be heard. 

after the record* are eent for and received the 

court IS bound to hear the pleader for the appeJlant and can 
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S. 42t. Pleader must be heard-— confef. 

the appeal tucaenstUy. 4SC. L J. 551 : 92 I. C. 891: 1926 
Cal. 174 : 27 Cr. L. J. 352. 42 C. L. J. 551 : l926 Cal. 161 : 95 I. C. 76 : 

27 Cr. L J. 412 ; An* p(itcrr to dttmtat the appeal aummanl]/ befor* 
the arrival of the reev'd, 41 C 551 : 1926 Cal. IGl : 93 I. C. 76 : 3? 
Cr. L. J. 412, but It has been bclJ by the nombajr H. C. that all that 
the sec. refers to la “reasonable opportunity'' and thst may bo given 
even before the records are called for. lOl 1. C, 535 1 1917 Bom. 361 : 

28 Cr L. J 467 

in rejecting an appeal the pleader must bo beard. 3 A. L. J. 

693. 17 A. 241. 7 Horn L. K M. 29 if 236. 12 0. W. N. 218, 7 Lah. L. 
J. 103 1925 Lah. 355 2 P L T, lc». 35 C. 385. 22 Bom L. R. 188. 
117 I C. 279 : 30 Cr. L. J 791 : 1929 Nag. 150 : 1929 Cr C. 19, 
otherwise the appeal wilt bo re-bcard 7 M. II. C R. App 29. 5 N. 
L. R. 76. 

time ahould be granted to the pleader to argue tho appeal 

7 Bom, L K. 89, 36 C 3SS and to present vakatatnarna 5 5 I. U. 61 : 
21 Cr L. J. 413, but a pleader cannot claim to be heard for the first 
time before deUvetf of ludgmoot 69 1 0, 640 • 23 Cr. L. J. 
752 iNagi. 

but a pleader bas not the right to be beard a second time. 
10 Cr. L J. 204. 2 S L. R 39. 

Extension of time of appeal. 

——where an appeal is presented out of time with an appliestlon 
ior excusing the delay under a. 5of the L. Aoton tho ground tbat 
the accused bad under a dona fide mistake presented proceedings In 
the wrong court, there was sufficient ground for excusing the delay 
and the appellant's pleader must be beard upon the point. Ibll. C. 
109 : 1927 Bom. 445 . 23 Cr. L. J. 653. 


Notice of date of hearing to appellant. 

notice of date must be given to the appellant. 10 C. L. R. 57, 

5 if. 11. 3 lod. C. 247, 5 N. L R 76. and tbe date of bearing of appeal 
and tbe place of bearing must be fixed. 24 W. U GO, P. K. 7 of 1891, 
11881) W N 46. 5N L R. 76. 22 Bora. L. B 188. 5 M 11. 20 Cr L. 
J. 271 (Pat). 2 Weir 475. 

when notice IS properly given appeal can be disposed of in 

tbe absence of tbe appellant. 13 A. 171 . (1891) W N. 48 F. 8. 


Procedure in Summary disposal of appeal. 

The court must record judgment and reasons. 

In leiecting appeal eommarily the court is not bound to 

record a judgment. 21 C. 92 20 B. 540. 25 M 534. 9 C W. N 623, 2 
P. L. J. 695, 13 N. L. R. 169. 19 C L J 316 (Bur ), but it Is advisable 
that the court should briefly record its reason. 36 A. 496, 1895 A. 
W. N. 68, 8 A. 514, 2 P. L T. 10 2 P. L J. 695. 17 A. 241, 13 N. L. R. 
169. fSCr.L. J. 1237 (Pat.), 38 A. 393. IP. L T. 318. IP. L.T 716, 
the court need not write an elaborate judgment, 32 C. 178, but so 
much as would satisfy the H. C that all the issues have been fully,' 
considered, 2 P. L. J. 695, 117 I C. 279 • 30 Cr. L. J. 791 : 1929 Cr. 

39 
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S- 421< Procedure In Summary disposal ol appeal— cosld. 

C. 19 : 1929 Nag. 150, 38 A. 393, 36 A. 196, 8 N. L. B. 81, 13 N, L. B. 
169 Ref.^ otherwise summary dismissal would iovolve a remand or 
an ezaminatioo of the eeideoee by the H, 0, 19 Cr. L. J. 701 |PaW, 
19 Cr. L. J. 6. 


a Judge in rejecting an appeal under s. 421 Cr. P. C. should 

shortly record the reasons 17 A. 241, 19 A. 500, F. B., 25JI. *34, 
82 I. C. 165 ; 25 Cr. L J. 1237, 26 Cr. L. J 4 lO), 1922 P. 652 ; 72 I. 
0 893, 3 A. L. J. 693 : (1906) A. W. N, 303, 29 Af. 236, 7 Bom. L. B. 
89, 8 A. 514. (1895) 15 W. N. 68 cort^ra. 9 C.W.^. 623,21 0.92.20 
B. 540, 25 M. 534. 


Formally admitted appeal cannot be aummarily dismissed. 

an appeal once formally admitted cannot be sumoari^ 

dismissed. 1924 Cal. 642 : 69 I. C. 461 23 Cr. L. J. 733. 4 Pat. L. T. 
552 ; 72 I C. 613 ; 24 Cr. L J 453. . 

——but a Judge may summarily dismiss an appeal of an Accu*|“ 
admitting the appeal of co-accused. 5 C. W. N. 332, 9 C. W. N. o-3 . 
2 C. L. J. 344 


Summary rejection ofjatl appeal, effect of. 

—•when a jail appeal through the Superintendent of 
summarily rejected no second petition of appeal through 
44 A. 759 . 68 f 0. 41 : 23 Cr L. J. 505 contra., 35 I. 0. 133 : 1 w. 
L. J. 453. . . . . 

—a joint appeal through jailor may he summarily rejec« 
without calling on the appellant. 96 I. C. 5S9 : 27 Cr. L. J.933 

—where prior to the filing of the Jail appeal a regular ap!«^ 
through a Mokhtear was filed and without knowing this the J* 
appeal was dismissed held, that both the appeals should bave bee 
beard after giving the accused an opportunity of aprearlng b7 
counsel. 48 A. 208. 1926 All. 178 . 90 1. C 91 7 : 26 Cr. L- J. 1631. 

A complicated appeal should not be summaiily dismtSied. 

an appeal complicated in law or fact ought no^t to h® 

summarily dismissed. 3 P. I, J. 339 : 19 Cr. L. J. 221 (C) 22 
J. 349. tCa! > 24 Or. L J. 477 (Pat.). 1922 P. 552 : 72 I. C. B9S : 24 tr. 
L. J. 477. ^ . 

-—where the appellate court disposed of an appeal 
evidence was voluminous. Jn a single paragraph, it was J? p’, 
accordance with law. 1 Pat. L. T. 7X6 ; 57 J. D. 664 : 21 t,r. 
L. J. 648. 


Procedure In hearing appeal. 

—a criminal appeal ought not to be heard at the time of tl*® 
presentation of the papers even for the purpose of dismissal uoo* / 
421. 45 Af 385 : 47 M. L. J. 661 : 1924 AI. W. N. 893 : J924 Afad, »«• 
contra. 101 1. 0. 505. 1927 Bom. 361 : 28 Cr. L J. 467. - 

a decision upon a perusal of the judgment only wlto 

perusing the record is illegal. 19 1. 0. 182 : 14 Cr. L. J. 182. . , 

where the appellate court disposed of an appeal In w 

evidence was voluminous In a single paragraph, it was ao 
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S. 421< Procedure in hearing •ppeat—ronM. 

accordance with law. 1 Pat. L. T. 726: 57 I. C. 661: 21 Cr, 

L. J. 648. 

"—where a criminal appeal raitea questioRca of fact the appeal 
ought DOt to be dipoaed of without tfao original records being called 
for. 17 M. L J 661 • 1924 M. W. N. 893. l36 0. 385, 29 W. 
236) /ol. 

an order of summary rejection Is final. 19 B. 732. 4 B. lOX. 

1887 P R. 24 but when the appeal is dismissed for non-appearance 
of pleader, and there is reasonable ercuse for such non-appcaranco 
the appellate court may rehear the appeal. 46 M 382. 

in an appeal from conviction it is for the appellate court, 

as for the first court, to be satisfied affirmatively that the prosecu- 
tion ease Is Babataotlally true, and that the guilt of the accused has 
been established beyond all reasonable doubt. 18 C W*. N. 12lS:42 
C. 374 ; 26 I. C. 134. 

—where the grounds of appeal disclose reasons for discrediting 
the witness for the prosecution, records should be called for, 29 31. 
2d6, NO also where the lower court's judgment is a long and intricate 
one. 3 P. L J. 389. 21 Cr. L. J. 477. 

— at the 'hcariog of appeal under a 421 Cr. P C. counsel for 
the appellant was entitled to refer to certified copies of the evidence. 
9 Or. L.J. 55, 10 0. C. 360. 

Withdrawal of appeal. 

a petition of appeal may be withdrawn. S C. L. R 372 

Interference by the High Court. 

when ac appeal is dismissed summarily without recording 

any reasons for judgment tbeR. C. may go into the case itself or 
remand the case to be reheard. 19Cr. L. J. 304 (Pat.), 19 Cr. L. J. 
316 (Bur.), 13 O. C. 309 

when the appeal should not have been dealt with summarily 

the H. C. will send back the case for rehearing 19 Cr. L. J. 
316 (Bur) 

—when an appeal is dismissed by the 8 J. summarily but the 
H. C. finds that the conviction was based on insufficient evidence the 
H. C. will set aside the conviction. 10 C. W. N* 446. 

S 422. (Notice of appeal.) 

An appeal cannot be heard on limited ground. 

an appeal cannot be admitted on the limited ground of 

sentence only, however convenient and practical that course may be. 
6 Pat. L. T 381 4 Pat 254 : 86 I. C. 718. 

a restrictive order for admission of a criminal appeal is not 

contemplated by B 472 and must be deemed ultra urea. The whole 
appeal should be beard and the appellant cannot be restricted to any 
selected ground of those specified in bis petition. 41 G. 406 : 18 C 
W. N. 147 : 20 I. C. 741 - 
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S. 422. Notice. 


notice to the appellant of the time and place of hearing is 

obligatory, 2 VV’ejr 475, a general notice in the court house is 
not sufficient. 5 M 11, and the notice must specify the exact date of 
hearing, 1881 A. W. II, 46 and the appeal must be heard at the tine 
and place named m the notice of appeal, 5 N, L. B, 76 , 1891 P. R- 
J905 P. R. II. 

notice of date must be given to the appellant lOO.h.R. 

57. 5 AJ. 11. 2 Ind. C. 247, 5 W. L. fi, 76. and the date of bearing of 
appeal ano the place of bearing must be fixed. 24 W. B. 60, P.R-* 
ot (1891), (1881) A. W. N. 4S. 5 N. L. R. 76. 22 Bom. L. R. IBS. 5 ih 
11, 20 Cr. L, J. 271 (Pat.). 2 Weir 475 

it is a fundamental principle of lanr that no order shonldbe 

passed to the detriment or prejudice of a party (vltbout giving him 
an opportunity of being beard. 43 0. L J. 584: 1926 Cal. 1054:97 
I, C. 62 . 27 Cr. L. J. 1086. 

the notice must ^ given to tbe appellant or his plesdw 

and tbe pleader’s attention should be drawn to H. 10 C. L. R- 


——when the appellant in jatl has been given notice of 
appeal, be is entitled, if be so dsires. to appear lo person, If he 
IS not represented by a pleader to argue bis case. 50 A. 543 : 23 
L. J. 334 : 1928 All 84 • 29 A L. J. 275 • 108 I. C. 122 : 9 A. J. Or. »■ 


160, F. B., (13 A 171 F, B.. 1927 Oudh 312), J>iss. 

■>~*when compensation is awarded to tbe accused and the 
complainant appeals, notice ebouJd be given to the public prosecntoc 
or tbe officer appointed by tbe l.ocai Oovt. but no notice to the 
accused is obligatory. 33 M 89, 27 M. L. J. 629, 41 AI. L. J. I'"! 
though it is also desirable that in such cases notice should be 

to the accused also to afford him opportunity to support the order. 

38 M. 1091, 29 M. 187, 25 Cr. L. J. 209 (Lab.) 

in appeals from orders under s. 545 it is better to give notice 

to the complalnaat also. 14 N. L. R. 131. 

notice should also be given to such officer as the Locaf Govt. 

appoints. 29 Jlf, 187. In Bengal, if a rule is issued against tbe 
order of a S- J., be is the proper person to show cause. 7 0. Vv. 

80. In other cases the Dt. &f. has been appointed as the officer to 
receive notices of appeal* 7 0 W. N. 80, so also In Bombay. 24 Bom- 
L. R. 1150. In Jfadras tbe public prosecutor is the officer appointe 
for the purpose. 1915 if. W. N. 540. 

omission to give such notice to the Dt. if Is an illegality- 

24 Bom. L. R. 1150, 83 1. 0 349 : 1925 Mad. 375. But objection sboulo 
be taken by the Dt. AI. and not by complaioant. 25 Bom L. R. 

86 I. C. 287. 

—■but when an appeal is beard by theDt. Af whoisbim**'[ 
the officer authorised to receive notice no formal notice is necessary* 
41 M. L. J. 172 but when the appeal is filed before tbe Dt. if- 
is beard by Joint M. notice mnat be given to tbe Dt. M. ° 

I. C. 349. 
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S. 423. (Power of appelUta court In ditpoilng of appeal.) 
Sub'headinge of note*. 

(1) Appeal muct be diepesed of on merits. 

(2) The Appellate Caurt must be satisfied as to the grounds 

of Interference 

(3) Appeal once admitted cannot be summarily disposed of. 

(4) Hearing parties and their pleaders. 

(5) Dismissing appeal summarily. 

(6) Appeal from acquittal 

(7) Appeal from eoneictlon. 

(8) Order of re«trla|. 

(9) Order of commitment. 

(10) Alteration of finding. 

(Ill Reduction of sentence. 

(12) Enhancement of sentence. 

(13) Amendment of finding 

(14) Incidental or consequential orders. 

(15) Interference with the verdict of the Jury 

(16) Appeal from trial with the aid of assessors 
(1) Appeal must be diapsood of on merits 

— ~tbo appellate court must dispose of tbe appeal os merles 
even if the appellant IS absent An appeal cannot be dismissed for 
non-appearance 50 C. 972- 27 C W. N. 947.20 Or L. J. 744 13 A. 
171. 20 Or. I.. J. 271 (Pat i. 2lCr. L. J 475 (Pat). 4 Pat. L. T 553' 72 
I. C 613 5 N L R 76. U A L. J 327. 21 A L. J. 100. 6 Pat. 16 s IdO 
I. C. 831 • 1927 Pat. 176. 1930 Oudb 334 : 1930 Cr. 0. 46 : 7 0. W. 
N. 208 

—tbe appellate court must peruse tbe whole record and not 
merely tbe judgment of tbo lower court and cannot base his decision 
upon tbe petusal of tbe judgment. 14 Cr. L. J. 183 (C> 

when the records are lost new trial should be ordered. 1885 

A. IV N. 117. 1889 A. W. N 55 • 

ordinarily tbe appellate court has all the rights of the 

court of revision and reference. 32 C. N. 673: 47 0. L. J 483 : 1928 
Cal. 441 : 111 I C. 323 j 29 Cr L J 819 

the appellate court must consider the evidence both oral and 

documentary. 1 P. L. T 716,42 0 376: 18 C. W N 1215 

tbe appellate court being the final court, on facts, it is 

incumbent on that court to go into tbe evidence and tn refer toll 
in such a manner as might strike the H O. which is asked to 
exercise its revisional powers that the appellate Judge had applied 
its mind intelligently and carefully to the consideration of the 
evidence in the case. 4 Pat L. T. 502 . 72 1. C. 519 . 1 Pat. 
L. R. 55. 

when an appellate court does not dismiss an appeal 

summarily, it must dispose of it in tho manner provided under this 
see., and cannot refer to tho H.C. for the decision of a question of law 
7 L. B. R. 251, 25 I. C. 995 : 15 Or. L. J. 667. 
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S. 423. tD Appeal must be disposed of on mer}ts~conM. 

•—-‘311 appellate court cannot acquit the accuse-! without gciog 
into the case or dismissing the evidence, on the ground that the 
xaattei is of a civil nature. 27 O. L. J. ^26: 44 I. C. 337 ; 39 Cr. 
L. J. 321. 

—if a Sessions Judge reviewing an order of his prede- 
cessor in o£5ce calls upon the lower court to submit a revised 
judgment the order of review does not fall within s. 423 Cr. P. C. 
and is invalid, the proper eouiaa being to make a reference to tbe 
H. 0. 53 B. 678 ■ 1929 Bom 309: 31 Bom L. B. 693 : 1929 Cr. C. 130 • 
121 I. 0. 588 : 31 Cr. L, J. 300 

(2) The Appellate Court must be satisfied as to the grounds 
of interference. 


——the appellant must satisfy the appellate- court that there 
is sufficient ground for interference 5 4.386, contra. This Is not 
the standpoint from which an appeal in a criminal case is to be 
approached, the appellate court itself is to be satisfied that the 
prosecution case is true. 42 O. 374 . 18 C. ST. N. 1215. 

■ ■ •• .... . . — ativeJf 

. . ruiJt of the 

. 42 0.37*' 


——if the appellate court enlertsms any doubt A* 

correctness of tbe coovictioo. it should discharge the accused. 23 t'< 
347. 4 L B. R 340, 20 W. R. IS 

(3J Appeal enc« admitted cannot be summarily disposed of. 

—a ctitninal appeal having been ouce admitted it cannot be 
disposed of summarily. 4 Pat L T 552 : 72 f. C. 613. 1924 Cal. «* • 
69 1 C. 461.23 Cr. L.J. 733.1 Bom. L R 225. 3 Bur. L. J. 18. «« 
appellate Court has to peruse the record and form an opinion a« to 
whether there is sufficient grounds for loterference. 50 B. 673 : 19-® 
Bom. 548 ; 27 Cr. L. J 1167 : 97 1. C 751. 

but a Judge may summarily dismiss an appe.nl of co-accus®^- 

5 O. W. K 322 ; 9 C. W. N. 623 : 2 C. L J. 344. 


lA) Hearing parties and their pleaders 

the appellant or bis pleader should be heard, 13 A. 171' 

20 Cr. L J. 271, but if tbe appeal is disposed of on merits alt 
perusal of the record and considering tbe grounds of appeal m 
fact of the pleader not being heard does not affect the judgmen . 
1 Pat. 589. 

the complainant cannot claim to be heard. 7 il. H. G. APP- 

42.9aW.N. 60(note),1888P W. R.29. . , 

—in the absence of Public Prosecutor a vakil privately > 
trueted may be heard. 1 Weir 476. , 

the counsel for the appellant has a right of reply. U G- • 

N. 43 fnote). 38 0. 307. 1917 P. R. 21. 36 I. 0. 835 ; 18 Or. L. J- 

O. L. J. 693, 25 Cr. L. J. 1173 ; 82 I. C. 37. 
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S.423. (4) Heartne P*rtl** their pUad*r«—ConM. 

— ~-eo accused persoo hat no right to rcpljr under s. 4!3, but 
the pririlegc of replying should not be refused by an appellate court, 
s: I. C. 37 : 35 Cr. L. J. 1173 : 1935 Oudh. 5U 
(5) Dismissing appeal eummartly, 

irbere an appeal is admitted and dealt with under this sec. 


Cr. C. 517. 

(6) Appeal from acquittal. 

appeal against order of acquittal lies to the H C. only. 

7 M. 213. The S. J. 2 C W. N. 256 (note). 20 C. 633 or the Dt M. 26 
M. 478, 7 M. 213 bat no power to bear such appeals. 

—~ao appeal from an order of acquittal does not stand on a 
different footing 20 C. W. N. 128.21 Bom. L R 1054. 17 C. 485, 20 
A. 459, 26 Bom. L. R. 113. 9 S L. R. 17 

——there is no apparent distinction between the right of appeal 
against an order of acquittal and the right of appeal against oonvie- 
tion. 20 A, 4S9 : (1898) W. N 117. 4 A. 218. 2 A. 528. 

the High Court In esercisiog jurisdiction In the matter of 
appeal against acquittal, should confine Its exercise to the parti* 
cular grounds of objeetiona which are raised by Qorernment. 19 B. 
51. 17 C. P. L. R.75, 7P. R. 1904 

acting under s. 423 (1) (a) the H. C. can avail itself of the 

provisions of sec. 237 Cr P. C. and convict the accused for lesser 
offence (in this case the accused was acquitted of an offence under s. 
•j/MiTDr* — —»««..> i._ it. , r« — » ^ accused of 

52 B 355: 
L. K. 330 : 

—in capital cases, when the Local Government appeals under 
s. 417 Cr P C, It Is undesirable that the prisoner’s fate should 
be discussed while he remains at large 9 A. 528 

——the H. C. will not interfere unless the judgment of acquittal 
<„ n.iKn- na.,ra*«o "* 1. , ,.».i ™ .» — occd uFe. 1 6 Cr. L. 

■ ■ clear and more 

vinciDg m order 
. :ase of judgment 

tbeH. C. cannot go beyond the ground urged on behalf 

of the Govt, 19 B 51, 17 C. P. L. K 75 but grounds not stated in the 
petition of appeal may he allowed if it does not prejudice the 
accused. 12 B, H. C. R. 1. 
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S. 423. (6) Appeal from acquittal— r(7n/cf, 

— -further inquiry may be directed in an appeal from an order 
of acquittal. 27 C. 126. 

(7) Appeal trom conviction. 

— —an appellate court cannot aet aside a conviction without 
finding that it is wrong. 17 C. P, L. B. 97. 

——an appeal against conviction opens out the entire case and 
an Appellate Court may record a conviction for an offence of which 
the trial court has found the accused not guilty. 16 A. L. J. 9I8j 
48 I. C 502 ; 20 Cr. L. J. 22. 

—a conviction cannot be set aside merely on the ground that 
all the witnesses for the accused have not been examined. 2 Weir 
61. 481. contra. 1884 P. R. 28. 

— —an appeal can not be admitted on the limited ground of 
sentence only however convenient and practical that coure may be. 

6 Pat. L. T. 381 t 1925 Pat. 453 : 26 Cr. L. J. 862 : 86 I. 0. 718. 

—an appellate Court may take further evidence under s. 418 
but cannoc direct further inquiry. 19 A. h. J. 961. 

it IS the duty of the Appellate court to look Into evidence 

adduced by the defence m the case though the counsel foe the 
appellant did not refer toft. 40 C. 376 i 20 L C. 403 ; 14 Or. L-J* 
419 . 

(S) Order of Re'trlaf. 


When retrial may be ordered. 

—a retrial may be ordered for want of Surlsdlctloia of th® 
court. 8 A 14. 2 Weir 482. 1885 A. W N. 295. 3 Bur. L. T. 9, 29 C. 412. 
46 0. 212 but in such cases omission to order retrial does not 
the Af. from taking further proceedings against the accused. 20 U- 
412. and the S. J. annuliiog the conviction may pass the order ot 
xetTiai subsequently 3 M, 48. 

a retrial may be ordered where the evidence disclose a 

different offence, 36 Af 457, 1882 A. W. N, 112 or a more serious 
offence. 11 C. W N I. but see 28 Puni. L. R. 166 : 102 I. 0. 511 : ^5 
Cr. L J. 575 ■ 1927 Lab 733. 

retrial may be ordered in caso of serious irregularities 1“ 

recording evidence. 1 922 Pat. 159 . 65 I. 0. 1002 : 3 Pat. L T. 39» • 


23 Cr. L. J. 218 

a retrial maybe ordered on the ground of misjoinder cf 

parties, 28 0. 104, or for misdirection to jury, 4 C. W. 1^. 576, or rot 
absence of a defect in charge, 7 C. W. R. 301, or for irregularity 
proceedings 1883 A. W, Jf. 99, 3$ Jlf, 457 or for error of procedurr. 
1922 Pat 159, 2 Weir 4S1_ or for the judgment not being m conforinity 
with 8. 367. 1920 if. W. N. J20. 31 J. a 1008 : 17 Bom. L. B 10S5, 
611 C, 654 ;22Cr. L J. 414. 

■ it is rathei- for supplying formal defects that an 

court orders retrial. 42 M. 885. 1930 ilad. 189 ; 1930 if. W. N. 1»1 • 
122 I c. 497 : 31 Cr. L. J. 422 : 1930 Or. 0. 189. 
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S. 423. (6) Order el Re*trlal—coR<</. 

- — a cotiTlction on tbe evidence li doubtful, it Is not 
cecefiarf to order a retrial when tbe appellate court sets aside 
tbeconvietjon. 30 M. L T 18 69 I C. 3S0 ; 23 Cr. L J. TOO. 

—when the verdict of the jury was set aside for irregularity 
and tbe judgment of the 11, C. contained the following scnteDCC • 

* It will be open to tbe Crown to proceed further with the case. If It 
be so ad VI ted*' and at tbe end of the judgment there was this eentence 
**\Ve direct that, until a fresh trial if any, tbe accused be enlarged 
on bail to tbe satisfaction of the Dt. ftl." it was an order of retrial 
br tbe II C, which it had juriadietion to pass, 4i> C. 212 : 23 C. W. N. 
94 : 29 C L J. 34 : 49 I. C. 849. 22 C. W. N 740 Ilef. 

where there baa been no leg.'il decision of an appeal tbe JudU 

cial Commisaioner'a Court baa power to remand tbe case for retrial. 8 
N. L. R. 84 15 1. C 975 13CrL. J.SSs 

when the sessions Judge first beard tbe arguments on tbe 
question of misjoinder of charges ano wrote and signed tho order 
"1 must set aside the conviction” and then heard the arguments on 
other points and passed another order * 1 set aside the conviction 
and sentence and direct that tbeaccused be retried” held that tbe last 
order was tbe final order and tbe Judge did not becomo/unefus 
q^cio by pasiog the first order 1929 Cr. C 219 . 1929 Lab. C92. 

I^Acn re-fnaf $hould not be ordered 

—a retrial should not be ordered on tbe ground that tbe 
decision of tbe lower court is not eatisfactorj, 32 C. 1069, or on tbe 
ground that some more wiinessee ebould have been examined 31 C. 
710, 16 A L. J 325, or on tbe ground that gome inadmissible or 
Irrelevant evidence has been admitted in evidence. 1 Bur. L. J 32. 

an appellate Court should not order retrial where the 

, ' ct Bu as to 

igainst the 

< /e been pro- 

• • ' 31Cr. L. 

etrial on an 

-I.-.-.. -r»— the original charge 
• . « ion evidence to be false. 

' . 'ingty exercised and retrial 

should not be ordered unless there are grave reasons for doing so. 13 
A. L. J. 477 ; 29 I C 65 • 16 Cr L. J 433. 15 A. 205 Ref. 

—a retrial can only be ordered m an appeal against a eonvic* 
tiou. In an appeal from an order under s. 110 Cr. P. C requiring 
security tbe appellate court can either reverse the order or alter 
it but can not order retrial 1929 Lab. 28 30 Funj. L H. 416: 115 

I. 0.544 : 30 Cr. L. J. 491 

Procedure in the cate of order of re-tnal. 

— when a retrial ii ordered, tf is alwayiopen to the prosecution'^ 
to proceed or not as it may be advtted. SJ C L. J. 180 : 61 1. C, lOOS, 
23 Cr. L. J. 475. 
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S. 423, (8) Order of Re-trial — contd. 

- — the case afaall be retried in the ti'bw of tbe iostructioas 
•contained in its order of retrial and the accused is entitled to adduce 
additional evidence, 3 O. L. S, 303 

• the Appellate Court can speciff the court b 7 which the 

retrial is to be held, 8 A. 14. 2 Weir 48f, Ratanlal, 367,982,1513 
P.L.H. 7. 

■ a Sessions Court cannot order re*trial before itself, 931 C, 

385 s 1926 All. 429 : 27 Or. L. J. 785 

- — the words "court of competent jurisdiction subordioalc 
to saoh Appeliate Court" are not to be construed as words of Ufflita- 
tion and do not ezelude the Appellate Court from 'itself trying the 
offender when the offence is within its iiirisdietion. 30 in* 2^3. " 
WeiT 4S1 contra. 'Rataa}al 982. 

the order of re(ria) must be taken to be one upon all the 

charges origiaally framed. 22 0. 377, 13 Cr. L J. 497 <0), 

evidence already in the record cannot be directed to be 

treated as evidence io the case as U is contrary to the provisions oi 
ss. 423 and 428 Cr P. C. 19 Cr L. J. 77 : 43 I. C. 109 ; 3 P, L, W. 824 
1 P. L. J 99 : 35 I. C. 508 5 17 Cr L. i 332. 

——when an Appellate Court orders under s. 423 (1) (b) * 

convicted person be retried, it may. to a suitable osse, direct at the 
same time that the new proceedmga should commence with tb* 
framing of a proper charge. 9 N. L. B. 42 ; 19 0. 326 : 14 Or. I* 4, 
230. 4 N. L. A. 71 f>ief. 28 C. 104. 25 C. 863, 32 if. 220, IS C. 608 
Jlf/., 104 1. a 909 J 28 Cr. L. 3. 893 j 2928 Pat. 50. 


(9) Order of commitment. 

—the Appellate Court may order commitment to the 
Sessions when it finds that the case ta erclusively triable by tne 
■Court of Sessions, 8 A. 14. 20 A. L. J 568 . 67 I. C, 728 ; 23 Cr. L J; 
456, 2 Weir 484, or when itcoasidera that though the offence is n° 
-exclusively triable by the Court of Sessions still it should be trieo 
by the Court of Sessions. 15 A. 205, J6 B. 560, 23 C. 350, or for 
adequate punishment. 1895 P. R. 16 

the Appellate Court cannot commit a case to Itself but can 

direct a competent 31. to make such commitment. 1907 M."* 
178. 

—— the H. C. b»s jurisdiction m revislos to revise or alter w 
■order of commitment passed by a 8. J. under a. 423 (il (b). 831. t" 
767 : 25 Cr. L. J. 1375 . 1 1 O L J 748. 


(10) Alteration of finding. 

a. 423 Cr. P. C. empowers the court to alter tbe findioP 

malutaining the sentence and it is conceded that a finding ® 
acquittal may be altered to a eonvictloQ on a point 
valid reason can be conceived for limiting the word ‘finding 
finding upon a point of Jaw as distinct from a finding upon a po>“ 
of fact, 3 Pat. L. J. 565. 46 1. 0 415 ; 19 Cr. L. J. 735. 

but where the M- whilst stating that he did not ?***,« 

separate sentence under a, 323 I. P, 0. actually passed under s.i 
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S. 423. (10) Alteration e( finding— ronid. 


« combined lentoDce for two offences, held, that the apparent main* 
tenance of the sentence upon the alteration of the finding was in 
reality an enhancement and was ultra vtrea. 10 Pat. L T. &S7 : 1930 

n,* *•<» i«n T p ~e j . ifi’n r> «0 . f'm I T 

■ ‘ . ! • Jotter court 

■ ■ : ' <• as acquitted 


572, 25 C 975 foL 

the power of the appellate court to pass sentence is 

restricted by the oower of the original court. An appellate court 
cannot pass a sentence which the original court was not competent 
to pass. 45 A. 594. 39 C. 157, 7 N. L ft 109. 8 Weir 487. 12 M. 45 

the S J. has no jurisdiction to set aside an order of acquittal 

of an offence under a 379 I. P. C. passed by the trying M. when be 
upholds the conTictlon under s. 143 I P C. a* tt ta not a case of 
alterino the contiction 27 C. W. N S55. 37 C. L J 409, 75 I. C. 3S2 . 
24 Cr. L. J 938. 

an appellate court has power under s 423 Cr P. C to alter 

the conTlction from one under s 353 I P. C. to one under 
8 183 I PC. 1912 M. W N. 1110. 19 I C. 335 . 14 Cr. L J. 
339. or a conTicrion under s. 423 1 P C to one under s 403 1. P. C. 
115 I. 0 25 : U Uh L. J. 113 1929 Lab 508 : 1929 Or C. 61. 

the exercise of the power of the Appellate Court to alter I 

the finding while maintainiog the sentence should not prejudice the | 
accused whose defence might hate been different under the altered ^ 
charge in the first court. 20 Cr. L. J. 780 : 53 I C 620. 


in altering the sentence the Appellate Court cannot act in 

contravention of the proTisions of ss. 237. 238 and 239, 7 if. L T. 79. 
1905 P ft 38 So a conviction of murder cannot be changed into a 
conviction for an offence against property, 20 A. 107, 4 Lah. 373 or a 
conviction under s. 409 I. P. C. cannot be changed into n conviction 
under s. 161 1. P. C. 8 A. 120 or a conviction of abetment of offence 


or a conviction under s 147 I. P. O cannot be altered into one under 
8. 323 in the absence of a charge under that sec. 87 1. C. 842 : 26 Cr. 
L. J. 1018 (C) or a conviction under s. 376 I. P. C. cannot be altered 
into a conviction under s. 366 I. P. C. 4 Bur L. J. 29. 
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S. 423 (10) Alteration Of finding— con^cf. 

an Appellate Court can alter a conviction for one offence 

Into one for a graver offence, if it does not prejudice the accused. 
81 1. C. 881 : 25 Cr L. J. 1057. 

a conviction under s. 335 cannot be altered to a conviction 

under s. 323 I. P. C., 72 I. C. 72 t 24 Cr L J. 312. 

the H. C. ia not justified in altering the oonvictioa under 

s, 3D2 I P. C. to a conviction under one of the sections dealing with 
offences against property. 961 C. 860: 27 Cr. L J. 1004:1926 
Lah. 691. (1925 P. C 130) Dtst.. (1924 Lab. 109) /pi. 

when the S. J. in appeal altered the convic{ioo under s'!. 205 

and 109 I. P C to one under s 119 the H. C. could In the revision 
re-alter the conviction to one under as. 305 and 109 I P. 0. 102 I. C- 
337 ; 1927 Pat. 119 : 28 Cr. L. J 529. 

where the prosecution established certain acts constituting 

an offence and the accused by his defence endeavoured to meet the 
accusation of the commission of those acts but the trial court mii- 
applied the law to those acts by charging and convicting the aeousea 
for an offence other than proper one, the Appellate Court may alter 
the charge and finding and convict the accused for an offence which 
those acts properly constitute, if the accused is sot prejuced. Snob 
an error being one of form rather than of substance a convlcfion of 
an attempt to commit an offence may be altered into a conviction for 
substantive offence. 26 C 863, 1890 A. W. N 86 

— but it would be improper and unfair to convict the accused 

of a more serious offence to which he had sever pleaded on the 
specially if the new offence was not cognate to the offence for which 
he was tried anil convicted, and if there were aggravated oircums 
tances to which he bad not pleaded guilty. 26 C. 863> 3 L. B. 
R. 232 _ . 

it is competent to an Appellate Court to alter a conviction 

under 8 147 1 P C. to one under s. 3231. P. 0., 20 A. L. J.S13 : 65 I. 
C 854 : 23 Cr. L J 198. 

where the Sessions Judge altered a conviction under s. 

326 read with s 149 1, P 0 to one under a. 326 read with s. 34 I.P. C. 
without ralsiog any specific ebarge under s. 34 but the accused was 
prejudiced, the conviction was not invalid for want of charge- 
7 Pat 758 ; 113 I. C 676 . 30 Or- L. J. 20S 1929 Pat. 11. 

where the accused is convicted under some section but i| 

acquitted under others the Appellate ( ourt can convict the accused 
under the latter sections 23 O STS. 34 M 54S 34 A. IIS. I fiantf. 43b. 
16 A L J. 918, 96 I. 0. 213 : 1926 AiL 700 . S7 Cr. L. J. 901. but 
BO while maintaining the sentence under the former sec. 27C. ”• 
N. 555 ; 37 0. L. J 409. 

conviction of a composite offence may be altered Into a con* 

viction for the elements of the composite offence. Ratanlal 293 

'Conviction for substantive offence cannot be altered Into a 

conviction for abetment of that offence. 33 Af. 264, II B. H. C. B* 
240. 1928 Lab. 382 : 30 Cr, L. J, 18 1 112 I. C. 850. 
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S. 423. (10) Attvfatton ot ttndln^ — contd. 

—~a conviction under s. 420 I.p.C. majr bo altered Intoone 
under 409, 81 I. C. 631 J5 Cr. L J. 1057, 

appellate court cannot alter tho finding and convict the 

accused of an ofTence which the Loirer Court was not competent to 
try. 7 A 414. 7N. L II. i09 s II I C. 788 : 12 Cr. L. J. 44f.21C. 
•622. 29 M 190. 30 M. 48. 

an Appellate court cannot alter a conviction for an offence 

Into one for that offence and another offence in the alternative. 
Ratanlal. 363. 

(t1). Reduction of aentence. 

— —when a single sentence la passed for two sentences, the* 

1 — .1-., . ... — — ..J -t — -lught not to 

• . • . . ' • lat the sen* 

, ■ • the matter 

. “ 2 Weir 487, 

but if it can be inferred that the trial court did not intend to pass 
any sentence on the conviction which is set aside in appeal, no 
reduction of sentenc* is necessary 7 M L. T SI 

— in cave of a single sentence of imprisoomeDt and fine for 
two offences, it cannot be construed that the imprisonment was 
imposed for one offence and fine for another. Hataoial 409. 

(12)> enhancement of sentence. 

U'hat amounts to enhancement o/ sentence and Us legality. 
—when the accused Is convicted on two separate charges and 
the convictiOQ on one of the charges is reversed, retention of the 
sentence has virtually the effect of an enhancement of the sentence, 
24 C. 316, 22 D 76U. 39 M 48, 3 N. L. U. 67. 1887 ? R. 45 

-—when the conviction on one of the several charges is set 
aside, the sentence must be reduced. 10 5!. L. T. llS : 1911 5X W 
H. 97 : 11 I. C 798 . 12 Cr. L J. 454. 30 M. 48 fol. 

^where the M. whilst stating that he did not pass a separate 

sentence under s 02J J. P, C. actually passed under s. 147 a com- 
bined sentence for two offences, held (bat the apparent main- 
ienance of the sentence upon the alteration of the Onding was in 
reality an enhancement and was ultravires. 10 Pat. L. T 537. 

fine of Ra. 50 or in default one week’s rigorous imprison- 
ment altered by the appellate court instead of one week's rigorous 
jmprisonment only amounts to enhancement of sentence. 5 P. W. 
K. 1916 Cr. 17 Cr. L. J. 212 : 34 I C. 324 

—where the accused was convicted for robbery and hurt and 
sentenced to ten months' and one day’s imprisonment and the 
Appellate Court set aside the conviction for the robbery and 
sentenced the prisoner to six months' imprisonment it was enhance- 
ment. 24 C. 317 (note), 

where the accused was convicted for rioting and theft and 

sentenced to four months' and two months' imprisonment and the 
Appellate Court upheld the conviction of theft only and sentenced 
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S. 423. (12) Enhancement of 8entence~conf({. 

the accused to eix months* Imprlaonment It Tvas enhancement. 3 K. 

L. R. 67. 

- — where the M. passed separate sentences under s. 3S4 and 420 
I. P. C. and the Sessions Judge in appeal confirmed the aggregate sen- 
tence for offence under s. 384 only it was enhancement and was he;ond 
the power of the Sessions Judge but the H. C. could msintam 
the sentence awarded as an order of enhancement passed by itself. 
1928 B. 346 : 30 Bom. L. R 967 .* 29 Cr. L. J. 1082 j 112 I. C. 586. 

altering the conviction under a. 324 I, P 0. to one under 

8 323 I. P. C but maintaining the sentence is not enhancement of 
sentence. 104 I C 440 : 28 Or. h. J. 834: 1927 Mad, 789. 

- — but where the appellate court set aside the conviction under 
a 379 upholding the oonvietioo under s. 341 I. P. C. while still mam* 
tamed the order of fine, it amounted to an enhancement f ^ 
sentence and was contrary to the provisions of s. 423 tl) lb). 49 A- 
484 s 1927 All 375 ; 28 Cr. L. J. 695r 101 1 0. 471. 

-—where the accused was coovieted under s, 429 J. P. 0. and 
aenteoced to rigorous imprisonment, for two months end to a fin# 
of Rs. SO or in default one tnooth’s rigorous imprisonment, and the 
Appellate Court altered the eentence into one of one month's rigor^ 
imprUonment and a fine of Rs 200 or Jo default to two mootns 
rigorous imprisonment. It was an enhancement of the sentence. > 
Pat, L. T 622 : 3 Pat. 638 i 82 I. C. 50. 

——reducing the aeoteoce of* imprisonmeot. but adding & 
sentence of fine or tn default imprisoument is enbanoement. IJ \ 
67,188? A. W.N.IOO, 23 A. 497. 3 R. L. R. 90, 1916 P. 

Pat. 638. 

but where a sentence of three months* rigorous _ ioipt*' 

sonmect was reduced by the appellate couit to one month’s rigorou* 

imprisonment and a fine of Rs. 60 with further two months’ rigorous 

imprisonment in default o! payment, and the accused was iu ‘ 
position to pay the fine, the order of the appellate court was vaiiu 
in law. 1929 M. W. N. 896. 

a sentence of fine cannot be altered into a sentence o 

■ ' * • » - . 'gge Is always considered lighw* 

to a sentence of fine only ^ 

euiiancemeiu. ^Vieireeo , 

——increasing the amount of fine by imposing addition#' bo 
in lieu of Imprisoument is enhancement. 2 Weir 487. 

the addition of sentence of whipping reducing the sen^®'* 

of imprisonment is an enhancement. 2 Wclr 487, 15 W. R. ’ 
alteration of sentence of imprisoDRient to one of whipping 
enhancement and is not authorised by s. 423 sub-sec. (1) cl. Jb) ‘ 
clause (3). 1928 Rang. 285 : H4 I. C. 523 : 3I> Cr. L J. 328, 15 W*/‘; 
Cr. 7. 2 Weir 487 Hel on. RataoIaI.p. 131, Dtsl. So also imposing 
solitary confinement reducing the imnrisonmont is CDbancem® 

189P A. W. N. 170. 
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S. 423. (12) Enhancement et •entenee-'con.'J, 

but It hat been held bf a Full Beach of the Rangoon H. 0. 

that though the aubatltutlon of 30 atrlpes for three oontbs’ 
rigorous Impriionoieot Is an enhancement and therefore is illegal, 
the substitution of a eentence of30 stripes for onojear'e rigorous 
Imprisonment or of 25 atripca for nine mOQtha’ rigorous iroprisonmeat 
or of SO stripes for air naonths* rigorous Imprisoument is not ordi- 
narily an enhancement of eentence and in the case of a person 
under 16, the substitution of IS atripes for six months' Imprison- 
ment or 10 stripes for three month's imprisonment is not an 
cnhsnceiiient. 1919 Rang. 177 7 Rang. 319 : 1929 Cr. C. 169 r 
119 1 C. 2>'9 : 30 Cr L. J. 986. F. B.. 2 Weir 487. 6 B L. R. App. 95. 
not/ol (Rat. 131. 17 A. 67. 23 B. 439 27 C. 175. 30 M. 103 F. B. 36 
A. 465). Jte/. 

nhere the trying M. is not empowered to order whipping 
the appellate court cannot alter a sentence of fine Into one of 
wnipping as It would amount to eohoucement. 1930 Lah 318 * 31 
Punj L R 261 31 Cr L J J66j 120 I. C 787: 1930 Cr.C. 350. 

substitution of rigorous imprisonment for a greater period 
In default of payment offiaelo plac«of aitspie impriscomeat h aa 
eohaucetnent of sentence. 45 A. 591 

IKAat does not amount to enkaneemenl of ttnienee 
—•an order directing the accused to furnish security to keep 
the pesos does not amount to an enhaDcerosot of sentenoe as 
expressly proridsd. 1905 P. ft 21. 20 Cr. L J. 760, (Nag.) 20 Cr. X<. J> 
303 (A). 

— order to pay cost does not amount to an enbsocemeot oF 
sentence. 29 bl. 188, 47 M. 914. 26 M. 421. 

— 'if the aggregate eentence of imprisonment imposed by the 
Appellate Court 18 less than the period of the original sentence, tbo 
imposition of fine does not amount to nn enhancement of sentence. 
30 M. 103. 36 A. 485. 27 C. 175. 1930 il. 193 : 121 1 C. 125 : 1930 Cr. 
C. 86, 23 B. 439, 1934 Pat. 563. the proper test being whether tbe 
accused really considers the fine as heavier sentence than impri- 
Bonment. 1930 AJad. 193: 31 Cr. L. J. 203 s 1930 Cr. C 86: 1211. 
C. 125. 

where a sentence of one month's rigorous imprisonment 

and a fine of Rs. 5 or in default tooneweek’a further imprisonment 
was altered to three days' imprisonment and a fine of Rs 100 or in 
default to a further imprisonment of one month, there was no 
enhancement of sentence. 36 A. 485: 12 A. L. J. 837 24 I. C 6U7, 
23 B. 439. 30 il, lu3, doubted, 27 C, 175 Appr. 

(13) Amendment of finding. 

''amendment" means amendmeut of the mam order of the 

court below and an Appellate Court cannot make any amendment 
where there has been no appeal against tbe mam order. 44 A. 4U1 

a compromise may be substituted for conviction by way of 

amendment. 33 A. 153. 

order may be passed by way of amendment directing the 

disposal or restoration of property. 1897 A. \V. N. 26, 3 A L. J. 770. 
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S 423. (I3j Amendment of finding 

— where the accused is acquitted of the offence of theft thi 
proper order is to direct that the property found in the possessior 
of the accused should be restored to him. 18 C. W. N. 959 : 22 I. C 
760 

(M) Incidental or consequential orders. 

orders under BS. 517. 520 or 522 are incidental orders 29 C. 

724, 46 M, 162. 3 A. L. J.''770, 19 C. W. N. 990. £7 A 415. contra. 
I P. W. R. 1919 . 3 1 P L. R. 1919 . 48 I. C. 510 j 20 Cr. L. J. 30. 39 
0, 1050: 16 C. W. N. 811. 

in coofirming a conviction passed by subordinate M. the 

Dt M. cannot pass an order for delivery of possession under s. St. 
Cr P. C. when no such order was made by the trying M., 39 15- 1059 1 
16 C W. N 811 ; 16 I. C. 176. 1 P. W. R. 1919 : 48 1. O. 510 fol. 19 C 
W. N. 990 s 30 I. 0. 159. 27 A. 41S Di»t. 

• an Appellate Court cannot award compensation under 8. 

250 Cr. P. 0. 28 A 625. 39 C. 157. 

—award of costs cannot be treated as incidental or 
quentlal to the disposal of a revision petition within s. 423 (1) (“1 
for it does not necessarily follow from an order passed in re^isiw- 
48 M. 262, 86 f, C. U7. 48 M L. J. 106 , 1925 Mad. 438 F. B. 

—an order under 8. 471 (I) directing the accused to be com* 
mltted to a lunatic asylum is a consequential order. 8 L. B. B. 290 
—an order setting aside the order for security under e. 196 
Cr. P. 0 IS an incidental order. 30 C. 101. , 

—under this clause the Appellate Court can exercise toe 
powers conferred by s. 562 Cr. P C.. 24 A 306. 29 if. 567 

an order directing payment of cost is an incidental or3*^ 

29 M- 188. 47 M. 914 . 47 M. L. J. 365. 82 I. C. 141, {22 51. 153»20 
M 421) Diat. 

-—-sending back the case for the signature of the Hy. 
composing a Beach on judgment is an mcidental order. 4l A. 217. 

(15) Interference with the verdict of the jury. 

m an appeal from trial by jury the power of the 

court is restricted by the provision of ss. 483 (2) and 537 Cr. F- 
1928 Pat. 326 : 108 1. C 81 . 29 Or. L J. 325. 

the H. C. cannot on an appeal from the unanimous ■'erdic 

of the jury, interfere with It, in the absence of a misdirection by ta 
Judge, where there is some cireumstaotial evidence. -46 C. 635. * 
Bom L. R. 565. 

—the appellate court should not disturb the finding of t ® 
Judge or the verdict of the jury on a simple issue of fact um 
the verdict arrived at seems to be opposed to the entire weignt 
evidence. 1930 Or. C. 231 r 1930 Cal. 199. 

B. 423 (2) applies if It leaves to consider whether ■ 

nf the jury was erroneous owing to misdirection. 95 I. 

192G Lab. 193 : 27 Cr. L. J.793, 
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S,423. (IS) Interference with thB verdict of the Jury— confff. 

-—when the reception of certain inatmiriible evidence by the 
Court did not in fact occasion any failure of Justice and where there 
was BulCcient evidence before tho jary to Justify them, the Appellate 
Court would not interfere. tOC L J 313 

where tho Public Prosecutor applied for further adjourn* 

menl and tnc judge refused to adjonrn the cate wlieroupao the F P. 
opened the c«»c with protest aod Informed the Court that he bad no 
witnesses present to support the case, but the Judge directed the 
jury to return a verdict of “not eallty“ as thcro'was no evidence ; 
held that It was misdirection as tho P P did not say that he 
bad no evidence but simply wanted timo to produce evidence. 30 C. 
W. 5. 190 . 1926 Cal 581 . 91 I C. 701 : 27 Cr L J. I25 

•' where improper (juestioos arc admitted, the Judge should 
ask the jury to disregard such statements or if it is difficult for the 
jury to dismiss such evidence entirely from their minds it is pre. 
ferable that new trial It held before a new jury 93 J. C 681 1926 
Bom. 233 2!) Bom. L R 281 27 Cr. L J 461 

—.if the appellate court set aside the verdict of tho jury on 
the ground of misdirection It must be reversed in its entirety 22 0. 
377, 23 C 975. Il9 P. L. R 1004 : t2 P. B 1901. 1$ 0 W N 909. 

— ~wbeo the verdict of the jury is set aside the appellate court 
IB not bound to direct a new trial 25 C 711 i 2 C. W. N 369. 

— ~wbea all the materials are before the appellate court and 
the case has prolonged for nearly two years and the verdiot of the 
Jury la erroneous owing to misdirection the appellate court may 
deal with the matter itself 19J0 Cal. 370 ; 1930 Cr. C. 631, 21 C. 955, 
25C 23),25 C 71i Ref 

-^—verdict of the jury ebould not be reversed unless it le erro- 
neous owing to a oiisdircRtioa by the Judge or to a misunderstanding 
on the part of the jury. 31 M 179. 26 M. 1,26 C W. N 558. 71 1 C.367. 

the High Court's power of interference is limited to a case 

where there has been misdirection on a point of law or the jury have 
misunderstood the Judge's direction on a point of law. 32 C W N. 
67J:47C. L. J 483 : 111 I C 323 1928 Dal 441 : 29 Cr. L. J. 
819, 1929 All 364 : 30 Cr. L J. 622 II6 J C 297. 

■ ■miscarriage of justice is not a sufBcient ground for inter- 
ference with the verdict, failure of justice must be the result of 
misdirection to jury. 1928 Pat 326 ; 29 Cr. I, J. 325 108 I. C 81. 

- — the terms of 8. 623 (2) are imperative and where there is no 
misdirection by the 8 J. the H. C. cannot alter or reverse the ver- 
dict of the jury. 1927 Pat. 370 : 103 I. C. 548 . 28 Cr. L. J. 692 

but in every case of trial by jury and specially in murder 

cases the H C. must be satisfied that the Judge's charge to the jury 
was adequate 1929 Cr. C. 390 : 1929 Cal. 742. 

10 a case tried by Jury tbe petitioo of appeal mutt state 

distinctly m what respect the law has been contravened. 1 

B. 21. 

the H. C. on setting aside a verdict of the jury on the ground 

of irregularity, has jurisdietton to order retrial 46 C. 212. 

40 
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S. 423. (15) Interference with th 0 verdict of fhe 

when the verdict Is set aside there is no restriction on the 

power of the Appellate Court. 25 C. 711. 

the H C. cannot go Into the /acts of the case. 39 A. 348, 

39 A. 348. 25 0. 230- 

the power of the H. C. under S. 307 Cr. P. C. is wider. 21 C. 

955, 9 A 420. 

(16) Appeal from trial with the aid of assessors. 

an appellate Court should alwafs be very cautious in 

fering with a judgtneat of a judge and assessors who had tbe 
advantage to mark the demeanour of witnesses. 17 0. 485. 2 Weu 
462. 19 B. 51,7 P. 19. 

appeal from trial held with tbe aid of assessors differ greatly 

from those governing appeals from the trial by jury, in thclst*®^ 
case the appeal is restricted by the provisions of ss 4S3, j2)aiiD 
537 Cr. P. 0. whereas in the former case the whole case is open 
before the Appellate court 1928 Fat 326 • 103 I. C. 81 ; 29 Cr. u- 
325 : 9 A I Cr R. 545. 


S. 424. Judgment of subordinate appellate eeurts. 
—the judgment must be In conformity with the pro’rjsJfo* f/ 
a. 367 Cr. P. C. 37 0. 9l. 1? Bom. L. R. 1085, 4 X. L. R. S4, 2 Bur. 
L, J. 101 s 75 I. 0. 296 . 24 Ct. L J. 920. , ^ 

—where in rioting case the judgment of the Appellate t'OU’ 
did not consider tbe case of each accused sspardtely, it ^^s n 
sustainable. 31 1. 0. 175 : 16 Cr. L. J. 735 j 2 L. W. 9S8 : 91 0. 2M ■ 
12 Cr. L. J. 43 

——omission to write a judgment is an irregularity not earao 
by B. 537 (a) Or. F. C. 17 Bom. C. R. 1085. ■ u 

A Dt. Af. hearing an appeal under s. 250 (3) Cr. P. C.is bou 

to record a judgment in accordance with ss. 367 and 434 Cr. l^. 

3 Pat. L T 203 : 25 Or. h J. 261 : 66 I. C 325. , 

in case of the appellate judgment not bemg In 

with law the H. C. may remand the appeal for rebear'Ug a 
delivery of proper judgment. 7 0. W. N. 30, 37 C. 194, 1 Bodi- L* • 
225, 1912 P. W, R, 43, 

——an Appellate Court, which writes a j’udgmcnt ^ 
the H. C. cannot follow without reference to the judgment ot 
Trial Court, obviously faile in the discharge of tbe duty 5mP° p 
upon It by the law. 2 Lah. 308 : 64 I. C 377 ; 23 Cr. L. J- 9. ^ 

6e)5:29Cr. L,J. 270, ^ 

an appellate court cannot alter, a conviction ofanoccu 

into one of abetment. 26 J. C 142 : 15 Or. L. J. 694, , .|ja 

where the teasoa wc upluildlug coavictioa was 

evidence for the prosecution was slightly stronger and the story 
regards probability was far more lifcoly it was not eiillicient 
conviction. 21 C. VV. R. 550 j 40 1. 0, 698 : 18 C. L. J. 698. ..,-ibe 

—the first duty of tbe Appellate Court Is to find „*oo* 
conviction by the Lower Court against each of the accused p® 

Is sustainable. 9 I. C. 261 1 12 Cr. h. J. 43, (o). 
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S. 424. Judgment of subordinate appellate court— con/<f. 

-^U U the duty of the Appellate Court to hear, with regard to 
each of the accused, with a judicial miod for the purpose of consider* 
Ing whether he was guilty or not having regard to the charges against 
him and the arecial evidence directed to him and his particular 
defence. 48 M. L J. 504.2 L. W. 958. 1918 M. W. N. 129. 

an Appellate Court's judgment which does dot discuss the 

evidence in the esse for the defence and which does not contain 
any finding with regard to the matters raised in the Lower Court 
and from which it is not possible to ascertain what the occurrence 
was, is not a judgment which satisfies the requirements of the law 
and the appeal must be reheard 25 Cr. L. J. 901 : 81 I. C. 437 (C), 
23 Punj. L. R 461 ; 1927 Lah 797. 10 Lab. L. J. 347. 

—an appeal under s 47fi B Cr. P. C. must be dealt with as an 
ordinary appeal under this section: It cannot be summarily dealt with 
by the appellate court nor can it be sent back to the lower court for 
fresh order 54 C. 355 Jl C W N 281 1927 Cal. 284 : 100 I 0. 
351. 

S. 426. (Suspension of sentence pending appeal, 
Release ef appellant on bail.; 

—a sentence cannot be suspended until an appeal has actually 
been Sled 12 W R. 47. 5 M. H. C. R App I 

•^an order suspending the sentence should not be passed unless 
very special cause is shown 92 I C. 703 : 1926 Kag 279 : 27 Cr. L. 
J, 319. 

only the Appellate Court can euspeod the execution of the 
sentence. 2 Weir 536. 12 W. R. 47. 4 5f. H C. R. App I 

—an order for detention under s 10 Reformatory Schools Act 
of this sec. nor is it punish- 
l6Cr. L J.134 (if), 
tse on hail although tho offence 

—It IS only when the convicted person has been released that 
the period of suspension shall be excluded. 2 Weir 536. 

a person proceeded against under Chapter VIII Cr. P C. Is 

not a person convicted and consequently the provision# of granting 
bail to a convicted person does not apply to bun. 1930 Pat 274: 
11 Pat. L. T. 261 : 1930 Cr C 455 . 9 Pat 131. 

—mere previous respectibility is per se no sufilcient ground for 
giving bail to a convict. 92 J C 903;27Cr L J. 3l9 1926 Nag. 279. 
S. 427. (Arrest of accused In appeal from acquittal.) 

the Allahabad H C. considers the course desirable 9 A. 528. 
——the warrant of arrest is not an order to the prejudice of the 
accused within the meaning of s. 432 (3). 8L B. R. 290. 

5 426. (Appellate Court may take further evidence or 
direct it to be taken ) 

The object and scope of the section 

—the object of the see. is to prevent the escape ofagmlty 
man or the vindication of an innocent person through the careless* 
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S. 426. ThA object and scope of the section— confcf. 

Dess or ignorance of the Af. in recording circumstances essential to 
the eluoidatton of truth. 18 W, R. 31. 88 I. C. 595 i 26 Cr. L. J. Il"i ’ 
1925 Pat. 526. 

——this sec is applicable only to the Appellate Court. 6C. L. J. 
251, but proceedings under s. 125 Cr. P. C. is neither appellate nor 
reTisiooal. 30 Cr L. J. 221 (Pat). 

—the sec. does not apply to cases under s 195, 33 M. 99, or 
to proceedings undei s 437 by a S. J. or a Dt. M. 6 Cr. L. J. 251 

this sec. does not provide for the exacniaattoa of the accused 

after the vritnesses have been exarotned on remand. 1925 Pat. Ilf* 
86 I. C. 459 • 6 Pat L T. 154. 

■ ■ ■ this sec. has do application to a case where the Session 
Judge remands a case to the Magistrate on the grouod that the 
provisions of s. 256 Cr. P. C. were not complied with hut allots 
the sentence and conviction to stand, such remand order being 
illegal 53 B 578 i 31 Bern. L R. 593 t 1929 Cr. C. 130 : 1929 Boffl 
309 : 121 I. C. 588 ; 3l Cr. L. J. 309. 

If the Appellate Court thinks additional evidence 
necessary. 

——the word “necessary” does not mean that it should h* 
Impossible to pronounce judgment without the additional evidesce. 
25 Cr. L J. 401 : 77 I. C. 481 . 1925 Af. 10$. ^ .. . 

—there is no restriction in the wording of the seo. as to to 
nature of evidence. Above case. 

—there is nothing In tbe sec. to preclude an appellate court »o» 
taking additional evideooe in order to ascertain the 
defence evidence 55 M. L. J 676 ; 1928 Mad. 1174 : 1928 AI. W. f- 
777 : 113 I C. 325 . 30 Cr, L. J 133. 

where further evidence is found to be necessary, the proP* 

course is to proceed under ol (I). 31 O. 7It'. 

the power may be exercised at any time. 8 M. L. T. . 

it is a matter entirely within the discretion of the app®i* 

court whether in the clrcuDietaoces of a particular case there shw 
he a retrial or additional evidence should be taken in ^beaPPv' 
when it is complained that the trial court wrongly ,075 

summon certain witnesses 77 1. C. 481 ■ 35 Cr. L. J. 401 • 

Mad 106, .g 

—the court recording reasons can direct further 
betaken on the aide of the prosecution but it cannot 
taking of the evidence of a 00-accused who had not appeai®“' ’ 

C. 255 : 1926 Lab. 309 : 27 Cr. L. J, 463. . 

—additional evidence to prove a fact may be dispeoseo v 
by the admission of the pleader for the accused, the P/^^ee. 
being at most an Irregularity curable by s. 537 Cr. P. C. 52 B. » 

1928 Bom. 241 : 30 Bom. L. R. 646: 112 r 0,110. . be 

the necessity for taking additional evidence 

apparent from something on the record and cannot be ‘1®*’* b»cB 
external information eg., by a/fidants that fresh evidence has . 
discovered which shows the statement of a witness to be 
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S. 42b. If the Appellate Court thlntce additional evidence 
necessary— eon Id. 

3L D.R. Ilf, 10 M. L. T S06. or from the fact that some fresh 
evidence has been discovered after the filing of the appeal 9 M. 
L. T. 323. 

——the sec does not empower to take additional evidence in 
a case where there is no et'idenre legally capable of sustaining the 
charge but when the evidence Is cot quite satisfactory. 18 W. 
R. 31. , , 

the appellate court wtU take additional evidence to supply 

a formal defect when the convictloo for a serious offence Is otherwise 
maintainable. 43 Af 885. 


when the lower court refused to esamlne the witnesses 

'produced by the defence, 19 M. 375. 3 P. L J. 633 or for the prose- 
cutiou 36 Af 457, which baa prejudiced the party the appellate court 
may direct the lower court to take their evidences 16 A L J. 325; 
1 P. L. J. 99. 31 C 710. 

order of remaed for taking additional evidence must include 

the setting aside o> conviction by the tower court. 84 I. C. 457 : 40 
■Cr. L J. 319 ! 26 Cr. L J 313 : 1925 Cal. 172. 

—the S. J. has power to examine material witnesses named lo 
initial report but not Included in the ckalan. 2 L. L. J 349, 33 P. H< 
191? He/. 

>— the power should not be exercised when the prosecution 
'bad ample opportunity to produce witness. 5 A. 217. 

—a court having onco issued process, is bound to exhaust 
all the processes allowed by law, unless H is clearly shown that the 
accused is guilty of wilful obstruetioo and delay. 3 Pat. L. J 632 : 
47 1, 0.274 I 19Cf. L J. 902 


Appellate Court must record reasons. 

before directing to take additional evidence the Appellate 

Court must record its reasons for so doing, 43 Al. 885, 8 .Vf. L T. 418, 
but omission thereof is mere an irregularity which is curable bv s. 
531. 9 M. L. T. 406 : 10 I. C. 290 : 12 Cr. L. J. 240. 


Examination of accused 

this SCO, does not provide for the examination of the accusea 

after witnesses have been examined on remand by the Appellate 
Court 6 Pat. L. T. 154 : 86 I C 459 : 1935 P. 414 

8. 342 Cr. P, C which applies to original trial does not 

apply to evidence taken under s. 428 Cr. P C. by the appellate 

— .. ii k .k..„ k- L. ,. , properly be 

. be appellate 

L. R. 651 

• . 12 AI. 45L 

Further investigation by police 

further investigation by the police cannot be ordered if 

the case had been origlnsliy started by a complaint in court. 1900 
A. W. N. 130 ; 16 A. \V. N. 73. 
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S. Chemical examlner*s report when not tendered. 

—when the chemical examiner’s report was not ten^erei at 
the trial the appellate court canootseail lor it and admit it hi eri- 
dence aniess the prOTisions of sec. i2S were complied with. 21 A. L. 
J. 869, 

Findings of Lower Court cannot be called for* 

the Appellate Court in directing the Lower Cooft to taie 

additional evidence canuot call for its dading and the io«rerca«t 
cannot give ao}" finding. 9 M. L, T. 406 : 10 1. C, 290, 16 Cr. I*. 
(ilad.) : 19U iX. W. N. 778 : 26 I. C. 671 ; 16 Cr. L. J. 79. 3 B- L. K- A* 
C.62, but where disregarding the oroTisions of the sec. such finding i» 
called for the order will be set aside and the case will hare to oe 
re tried. 9 It. L. T. 406 . 10 J. C. 290 : 12 Cr. L. J, 240. 


Fresh sentence cannot be passed. 

the Appellate Court can rehear the appeal after obtaia^S" 

the additional eridence. 3 P. L. J. 632 ; 47 I. C. 274. but cannot pa^ 
a fresh sentence which may be the subject of further appeal* •’ 
C. 372, 


No further appeal in ease of dismissal. 

——when an appeal Is dismissed after taking additional 
Qoder this sec. the appellant has no further right of appeal* ' 
372. 8 W. R. 59. 15 W. B 33. 6 B. H. C. R. 6L 

Power of the High Court. . 

■—both under the Cr. P. C- and under s. 107 of 
India Act of 1915 the ffigh Court has full jnrisdiction and 
io criminal reyision, to direct the Appellate Court to **. ,*^ ^ 
appeal after obtaining additional evidence certified by trial m 
3 Pat. L, J. 632 : 47 I. C. 274 : 19 Cr, L J. 902, 1 Pat. L J. S?*., .... 

the H. C cjay admit iu evidence a copy of the 

under s. 423 Cr. P. C. 44 M. L. J. 557 : 72 J. O. 5l5 : 21 Cr. L. 3. 
Sub'see. O) Jurors or assessors should not be present. 

the Court of Sessions is id only one instance 

record evidence in the absence of the jury or the assessors 
Is when additional evidence is called for by the Appellate v*’ 


15 A- 138. , 

S. 429. (Procedure where Judges of Court of app****' 
equally divided). . 

— -this see. applies not only to appeals but to revisios^ 
proceedings. 40 M. 976: 33 JI. L. J. 121: 45 1.0.261. 2< " 

27 C. 501 and also to reference 15 B. 543. , full 

cases governed by this sec cannot be referred to * .. 

Bench. 40if.9r6: 33 Jf. I.. J. 12* l9Cf, L. J. 50i. 29 C. TV; 5;*' g 

the third judge cannot differ from the referring 

points agreed to by them, 22 C. W. N. 745 : 28 0. 
third judge may consider ail the points involred. “f ca- 

indgoient, 38 C. *02 but be cannot Consider the case of •- 
accused not referred to him. 33 C. 2^. 
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S. 429, (Procedure where Judges of Court of aopeal are 
eqwafly d{«{dedj— conf(/. 

a third judge to ehom reference ii made under s. 422 Cr 

P. C. cannot make a reference toaFuJl Bench. S9 C \V. N. 475 : 
bSI.C 979 • 1925 Cal 1040 . 26 Cr. L J 915. 

S. 430. (FInaUty of orders on appeal.) 

'—a lenience is called final when It cannot be called In question 
by any court or authority. 12C 536. ' 

where the Appellate Court has disposed of the appeal and 

signed the judgment it cannot rehear the appeal. 1 Pat. L T. 174 : 
1923 Pat. 2J7. 

an order rejecting an appeal on the ground of being time- 

barred Is final 19 B 732, 1887 P B. 24 

an order rejecting an appeal aummarlly is final, 23 B. 50 but 

such order for non appcarence of the appellant is improper and the 
appeal may be reheard. 7 AJ A. C. R App 29,5 K L, R 76.46 
M. 382 

S. 431. (Abatement of appeals). 

—an appeal other than an appeal under e 471 Cr P C or an 
If...,.., «>..*•« '*''**b of the appellant. 

I recoverable as 

• order of eooipen* 

• • . 1903 P U. S4. 

*>^tbe principle of this eec. applies to rerlsioa. 1919P.il. 8* 
10 P. W, B 1919 ! 20 Cf. L. J 214 : 49 I C. 274. 

^~tho object of the addition of the words “except an appeal 
from a sentence of fine*’ was clearly to prevent the estate of a 
deceased person being damaged. Above cose 

S. 432. Reference by Presidency Magistrate to H, C. 

this sec applies only to Preidency Mb. 22 S. L. R. 201 : 1928 

Sind 69 . 105 I. C. 802 : 28 Cr. L J. 978. 

a Pr. M. cannot refer without hearing the caae. J Bom L. 

R. 52. 

— reference under this sec. must be on a point of law only. 
Rat. Ud. Cr. 833. 539. 

- the power of yefereoce is confined to questions of law which 
the M. requires to decide In order to perform bis duty in disposing 
of the case or In other words unless they are matters upon wnich 
be has a duty to make up bis mind. 34 G. W. K. 13 : 1929 Cal. 765 : 
1929 Cr. C. 468 : 1929 Cal. 756 F. B. 

where a case wss referred to the H. C. on the ground that 
the sentences passed on the accused for the ofi’ence under see. 

I, P. G. was ridiculously light, held that though the accused served 
the senteoee of imprisonnieat actually passed, the H. C. v 
impose a further sentence for a substantive period in a 
case. 93 I. C. 1053 : 1926 Bom. 256 : 27 Cr. L. J. 537. 
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S. 432. Reference fay Presidency Magistrate to Hi C.—conld 

upon reference, the H.O- only deals witt the parlicular 

points of Ian' referred to it. 33 C. 193, 

“—except In oases where there ia a reference under this sec, 
the H. C. cannot and will not express an opinion upon any Question 
unless it IS brought before it in the ordinary way by apphcstion for 
revision. 9 Cr. L. J. 248 : 1 S. L. R. 4 Or. hut see see. 438 Cr. P. 0. 

the order passed is conclusive both as to the merits of the 

case and as to the guamum of punishment 1890 A. W. N, 225. 

on a reference under this sec. the prosecution is to mate 

out that an ofFence has been commuted, so the prosecution must 
begin. 19 C 350. 

a trying M. cannot seek advice from District M. on a point 

of law. 37 B 144. 

S. 433. (Disposal of case according to decision of H* C.) 

in a reference to the H. C. as to whether upon the fjcu 

stated any offence has been committed, the prosecution, has to mats 
out that an offence has been committed, so the oounsei for the 
prosecution has the right to begin. 19 0. 380. 

~the H C. sitting in appeal cannot review its order pa8*t“ 
by it under this sec. Ratanial $38. 

—the order of the H. C on reference under s. 432 Cr. P.v.» 
conclusive. 1890 Al. W N. 225. 

S.434 (Power to reverse questions arising in erlglr<*i 
Jurisdiction of H. C.) 

—it IS discretionary with the single judge to reserve a 
iion and refer under this see. 10 B. H. Cr. R. 75. 

—where counsel for the accused asked for a reservation under 
this sec. and it was refused by the judge, the statement Of the jndgs 
was held to be conclusive. 22 B. 112. 

the point of law to be referred under this sec. must arise 

the course of trial and not before the accused is called upon to plead* 
28 C. 111. 

—the H. C has the power on reference under this sec. to 

review the whole case and to determioe whether the admission or 
the rejected evidence would have affected the result of the trial. *5 
W. B. Or. 36, 1 C. 207, lOO. L J 13. 17 0. 642, 4 C. W. N. 433. 10 
Or. L J. 193, 32 B. Hi. 2 B 61 

the power which the H, O, exercises under this sec. is tha* 

of review and the court is « court of reference and revision. 8 B* 

3 L B. B. 75 Ref. 

where on the application of the prisoner's counsel a question 

of law has been reserved under this sec. the counsel for the prisoner 

. ■ ■ ■ : ■ of fliiiglo judge cannot be 

the H. 0. 1 r. 

■ . • . as no power to flliet o 

f • . ■ ■ the exercise of Itef 
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S. <34. (P«wep to rcoerso queillen* arising tn original 
jurisdiction of H. C.t— oonfrf. 

TiMonal jurisdiction 7 A 678 : 10 B 176, 23 B 50, 5 W. R. 61, 19 
Bom L It 6'i5 

a Hik>> Court Judge trylojc a Sessions case has jurlsdlotion 

under this soc to refer a questioo of law to a divisional Bench 
of the H C 1927 Kang 6S • SS 1 C. 1013 : 28 Cr. L. J. 213 

S. 435. (Power to call for recorda of Inferior courts.) 


In anh-ate (f) the follotctng has been added by the Neu, 
Amendment of 1923 "ond mav. lohen co/fing for $ueh record, direct 
tAot fAe e^rcution ri/cjnv sentence &e tutpended and i/ fAe accused le 
tn confinement, that he be reteiised on bait or on hia own bondpendi- 


Sub-headings of notes. 
i1) Scope of the section. 

(2) Courts of Concurrent jurisdiction. 

(3) Meening of the term '‘inferior court*' and its power. 

(4) Pewere of H. C., S. 4 ., Ot. M . and S. D. M. under this 

section. 

(6) When the superior eeurt can interfere under this 
section. 

(6) When the superior court cannot interfere. 

(7) Power of pe»islon after dismissal, 

(8) Calling for record, 

(9) Judicial proceeding ornot. 

(1) Scope of the sec 


the words of the sec. are very geoeralT^d^-B. 543, 15 C. 608, 

31 M. 133 : 18 M. L. J. 57. and although a conviotioo under a parti, 
cular Act sball not be opeo to appeal or revision the H. C, wilt revise 
an order of M without jurisdiction. 2 B. L. R. 20 : 10 Cr. L. J. 23J. 

——''propriety of any finding” is wide enough to cover findings 
of fact as well as of law, lu B. I31. 12 B. 377, 14 B. 331, lO C. 1047 and 
misreading of documentary evidence. 28 B, 479. 


the object of tbe seo. is to set right some patent defeo 

error and not to give the B. C. a roving commission to 1 
from some trace of possible error. A. W. N. 1899, 135. 

—where tbe continuance of pending cr al proc 
■ *. • • ' ■ * ah « ptoc 

' • • • •• e. • o Is ma 

• . * > to and 


—tbe Dt. M. cannot under this sec. . to 

an order of acquittal by the trial U. on re Local 


m 
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S> 43S. (1) Seppe ef the section— con<d, 

Is competent to prefer an appeal against such order. I92S Lab' 
843 : 110 I. C. 224 5 29 Cr. L. J 672. 

— tbe order of a Af. acting under a. 144 Cr. P. C. is not that of a 
court. Oonsoquently it Is not rerisflbie by tbe H. 0. 1923 M. W. N 
779 : 55 AJ. L. J. 621 . 1928 Mad. 1103; 52 AI. 69:113 I. C. 279: 39 
Cr. L.J. 119. 

but by the removal now of aub-scc. 3 of s. 435 Cr.P. C. 

proceedings under chap. XII of the Code become liable to rcTision 
and an order under s. t45 Cr. P. C. la rensab/e. 1929 3fad. 847 .* 
1229 AI, W. K. 708 : 1929 Or. C. 615 . 31 Cr L. J. 190 : 120 I. C. 895. 


(2) Courts of concurrent Jurisdiction. 

■ the revlsloaal iurisdictioo of the Dt. M and S. J. is coa- 

currcnt with that of the H. C. Bat though they have concurrent 
" ‘ ' ' ' * first be mode to tbe coiHt 

■ . perate as a bar to the 

I • • court. 36 C 

• ■ • . ■ 10. i$ A. 268, 24 A. N- 

■ • . • ^ • J. L J. 60S, 3 Pat.L,w. 

115, 3 Pat. L. J. 302. 41 A. 587, 19 A. L. J. 425. 43 A. 497. 25 0. C. 3J, 
1923 Af W. N. 837. 18 L. IV. 236, 45 A. 656,28 A. 268, 91 1 . C. 247 r 
2926 Wag. 285 j 27 Cr. L. J. 71. 

—but when the rule has once been issued it will not alter* 
wards discharge tbe rale on tbe gronnd that the petitioner ougbt 
to have moved tbe S. J. at tbe first iostance. 50 C. 432. 

(3) Meaning of the term ''inferior court” and its power, 
— “mfetlot" means statutably incompoteot to hold or 

equal powers. Jt carries with ' ’ ' ' ’ o ou 

—the word "subordroat ' , ' . 

“inferior" la secs. 435 and 4t • ■ • 

terin in 68 435 and 436 was tt 
Sessions and the D, Als ace ct ' 

Jur, 73 F. B. 25 P.B. 1903 . 9' 

• tbe word “lafenot'’ bas been substituted for the worn 

’ M. is not subordinate 

the revisional 
remain unqueationaoi®' 


rdiaate” and tberefwe 
100,8 M. 18 F. B., 7 A. 
*Cr.L.J.104. 

—as a court of revision the Dt. AT. is not Inferior to ® 
But when he passes an order as a court of original jurisdiction h® 
inferior to tbe S .J. 24 Cr. L. J. 616 (Oudh). 12 0. 473, 1889 A. V'-"- 
100, 1904 P. R. 15. But now ike *’explanatim’' has made thepotn 
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S. 435. (3) Meaning of the term "Inferior court" and Its 

power — confd 

ft slDglo Judce of the H. C. is oot iofcrior to the DiThlonal 

or Full Bench of the h. C. for the purposes of this sec. 1909 P. R. 4, 
1909 P R H. 

ft Bench of the H. C ftlttiag as a court of revision cannot 

under s 439 alter or interfere with e conviction imposed by a single 
judge of the K C , 435 to 439 cicarlv contemplate interference 

only with the findings of an; inferior court. 93 I. C. 851 : 193G Kag. 
323 • 27 Cr B .1. 339 

a court acting under s 3 of the E B Assam Disorderly 

House Act IS criminal court within the meaning of this sec. and the 
H. C. has jurisdiction to inicrfero under ss. 435 and 439. 37 C. 
287. 

the provisions of this sec. do not apply to Dt Ms. but to erU 

minal courts inferior to the H C When exercising jurisdiction under 
the election rules of the District Board the Dt. M. does not act as 
criminal court and therefore the B- C cannot interfere in revision 
with the order of the Dt. M under*. 195 (5), 1929 All. 931. 1929 Cr. 
a 659. 9 Bom L. R 1347 Bel. on. 

the Secretary to the Oovt of Bengal issuing an warrant 
under the Ooondas Act (Beog Act. 1 of 1923) is not an officer or 
court possessing orimioal jurisdiction, and is not an inferior court. 
SI C. 460. 

—a 5f. hearing an appeal under e. 86 of the Bombay District 
Municipal Act la not a criminal court within s. 435. 9 Bom. L. 
R 1347. 

—so fat as the H. C is concerned the Dt. If. Is to act either 
through the Qovernment Advocate or through the Legal Remem- 
brancer as he may bo advised to bo the proper course. A reference 


L. J 1277. 

a Municipal M. appointed to deal with offences against the 
Calcutta M Act is a court of inferior jurisdiction and its order is 
subject to revision by the H, C. under ss. 435 and 439 Cr. P. C. 29 
C. W N 898 : 90 I. O. 317 : 52 C. 962 : 1925 Cal. 1251. 

—— a Dt. Registrar is not an inferior “criminal Court.” 14 Bom. 
L. R 976 : 13 Cr. L. J. 845. 17 I. C. 717. 

(4) Power of H. C., S. d., Dt. M. and S. D. M. under 
this see. 

(per C. C. Chose. J.) the H. C. has undoubted power to 

quash pending proceedings in subordinate criminal courts and it is 
the bounden duty of the H. C. to interfere when it is brought to its 
notice that a person has been subjected oris about to be subjected 
to the harassment of an illegal prosecution, per Cuming and j. . 
bould J. X— -The power of interfering with the pending c' ■’ 
proceedings should be exercised only in exceptional cases. 39 
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S.435. (4)P«werofH C . S. J., M. and S. D. M . under 
this see. — contd. 

23fi 1 S2 t. C. 266 : 25 Cr. L.J.1258 F. B,. (?2 C. 131, 25 O 233,26 
C. 7S6, 13 C. L. J. 43, 12 C, W. K. 678) i?c/. 

'Where tbs continuance of pending crimioai proceedings 

agalDst on occusod person would mean an abuse of tbe processes of 
the court and the charge laid agatost him is one which is maolfesUf 
UDsustainabie in law, tbe H.C. is bound to interfere aod stop tbe 
prosecution. 40 C. L. J. 283, 22 C. 131 /of. 

the B- C. has no power to review its judgment dismissing 

a cnmiaal appeal even though fresh materials throwing doubt on tbe 
coQTictiDQ are placed before it. The proper procedure is tomal^e 
reference to the Local Gcrt. under cb. X^fVCr, P. C., L. B.3A. 
185 Cr, 

—the High Court’e powers ofrevUlon is not oo-extensive with 
■the powers in appeal. 1327 M. W, N. 7l8. 

- — *’it 19 competent to tbe H. C, to quash or set aside the 
proceeding pending befcea an Inferior court at anyatage for proper 
reasons, d5 M. L. T, 77 s 47 M. 722; 8J 3. C. 785: 25 Cr. L. 
J 1005. 

— *-ea order of the Secretary to tbe Bengal Government declaring 
ai person to be a goooda aod directing him to leave Beagsl on a 
speciBed data passed under Bengal 4ctl of 1023, is sot open to 
revision bv the H. C. St C. 460 : 83 1. C. 50. 

——where there was absolutely no dishonesty in commercfai 
transftctioa and where tbe facta disclosed did not constitute as 
offence under e. 420 1. P. C. tbe B. C. would interfere io revision 
and quash the prooeedloga So a« to prevent an abuse of tbe process 
of court. iOC.L. J. 283 

—tbe H. O. seldom interferes in the preliminary stage with 
tbe discretion of a M. taking sotion under tbe preventive secs, of 
Cr. F. C. and when tbe materials oo which tbe orders are passed 
«re clearly insuftoient to support tbe orders the H. C. will Interfere. 
28 C. W. ff 23 { 38 O, L J. 198. 

tbs H C, has the power in revision to Interfere with the 

order of the Chief Presidency Magistrate under the Mainteoance 
Orders Enforcement Act of 1921. 52 B. 262 ; 1U9 J. O. 537 : 30 Bom. 

L. B. 353 : 29 Cr. L J. 513 i 1928 Bom, 117. 

tbe H. C. baa power at any stage of a case to interfereto 

exercise the power of revision. 2?C, l3l ? 20 0 543 5 28 M.L. J. 
505 1 IT M L. T. 398 ; 1915 M. W. N. 365 ; 29 Ind C. 109. 

when an application foe revision can be eoterkained by « 

Pt, if. or a Session Judge the H. <7 wtli not entertain (he revision 
■unless either of the former has been approached. 29 Cr. L. J* 
618 ; 109 1. 0. 810 i 10 A. I. Cr. R. 333 s 1929 .^ag. 13. 

the H. C. cannot revise an extra-judicial order passed bye 

M. 1883 A. N. 25,1885 A. W.B,258, 19 W, L. J. S66tUCr, 
L. J, 69, 

record may he called for at any stage oven after the pil* 

soner has served out bis eenteace. 7 A. 135. 
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S. 435. (4) Power of H. C.. S. J.. Dt. M and S. D. M. under 

thi* aec.— confd. 

this ere does not in anj wa 7 Impliedly restrict thejuris- 

dictioo conferred on Ms. to inquire into ofTeoces. 29 M. 126 F B. 

the S J or the M has no jurisdiction under this sec. out- 
side the limits of their Dirtsion or District 26 M. 137, JO M. 136. 

a D M can call for and deal leith the record of any pro- 
ceeding bsfore any M. of wbatever class in his oirn district. 12 C. 
473 F B.. hut be cannot record his evidence. 3 Bom. L. R. 677. 

the revisional powers of a Dt M. do not include the powers- 

conferred on a Court of Appeal under sec. 195, sub-sec. (b), 1903 A. 
W. N. 74 5 A L. J. 561 ; 7 Cr. L. J. 301 

this sec applies both to judicial and executive proceedings, 

the essence of judicial proceeding is a declaration of the law on the 
particular ease which has to be arrived at as decision of certain 
relations The essence of an executive proceeding Is an act to be 
done under such and such circumstances and inquired into when 
necessary with a view to determine whether in a particular ease 
they call for or justify some particular. Rat. ITn. 0. 129. 29 M. 100, 
contra 10 C. L. R. 14. 20 A. 563. but see 4 P. R. 1908 : 86 P. W. B. 
1908 ; 7 Cr. L. J. 201. 1 1 C. W. N. 266 (note), 360. 44, 2 Weir 538. 

-.—the H. C. or the 6. J has no jurisdiction to revise the 
orders of the civil court under a. 195 or «. 476 Cr. P. C , 8 0. W. .*f. 78, 
26 M. 98. 139. 26 B 785. 31 A. 38. 26 A. 219 F. B . 26 A. 1, overrufed 

25 A. 172. 1 L. 8 R. 138 : 7 Cr L. J. 416. 4 L. B R. 839. 9 Or. L. J. 
24 contra. 5 P. R. 1908 : 7 P. W. R. 1908, 7 Cr. L. J. 281. 248 s 103 P. 
L. R 1903 F. B., 4 H. L R. 140 : 8 Cr. L. J. 351. or the order of 
criinlDBl Courts exercising civil powers. 9 Bom. L. R. 1317 i 6 Cr. L. 
J. 425. or the order of the Income Tax Collector taking action under 
S. 476, 3 S L. R. 66 : 10 Cr. L. J. 395. or the order of the Revenue 
Court. 36 M. 72 

the power of the sub-divisional M. Is limited by sub-sec. (2). 

7 if. 560. 15 M. L J. 489 : 3 Cr. L. J. 180. 

a first class Magistrate is inferior to the District there- 
fore an order of discharge passed by the former can be set aside 
by the latter. 30 Punj L. R. 448 : 30 Cr. L J. 490 : 115 I C. 539. 

If a Dt. M. thinks that an order of the Sub-divisional M. is 

not legal or proper, he can rejwrt the matter to the H. C. 

26 M.130. 

the S. J. may examine the record of an inferior criminal 

Court for the purpose of satisfying biuiseif as to the propriety 
of the finding and may report to the H. 0. in case any finding 
is improper. 49 A. 551 : 1927 All. 475 : 28 Cr. L. J. 399 : lOO- 
I. C. 1055. 

a S. J. cannot revise the order of a Dt. M. under this eec. 

and S. 437 refusing to direct further Inquiry to be made. 22 C. 573. 
17 C. W. N. 451 : 17 C. L. J. 608 : 18 lad. O. 683 : 14 Cr. L. J. 123. 

— — in a case of discharge under as. 312, J55 and 506 1. P. C. ao 
order of retrial after a lapse of about two years amounts to 
vesty of justice 1928 Lab. 178; lUI. 0.575 : 29 Cr. L. J. 895. 
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S. 435. (4) Power of H.C.i S. J.. Dt. M., and S. D. M. under 
this aoe. — con^rf. 

——when application baa been made under this see. to the D. M. 
any further application to the S J. is ctpressljr forbidden. 17 AT- 
L. J. 153 : 2 Jil. L. T. 24 : 5 Cr. L. J. 132. 28 C. 102. 

when one tevUioo appUoatma is filed before the Session 

Judge or Dt. il. it bars another application before the other. 
1930 All. 257 1930 Cr, 0 369.* 1930 A. L J 531. 26 if. 477. llO P. B. 
1912 Cr. 7?e/. 

a D M. cannot call for the record of the S, J. 2 K. L. B. • 

4 Cr. L. J. 422. 23 C. 250. 13 W. H. Cr. 42, 8 B. 307. 9 A. 352, 12 A. 

434, 1912 M W. N 812 

theDt. M. cannot question the propriety of an order passed 

hy a court of Sessions. He Is to moTC the Gorerocoent to fil^ 

application in revision, 92 I. C. 743 ; 27 Cr. L. J. 327 : 24 A. L- 

J. 224 

— a Dt. M. cannot revise the order of a trial if. and direct 
retrial 102 I. C. 511: 28 Cr. L. J. 575:28 Pupj. L. B. !«'' 
1927 Lab. 743. 

•—the H. C. will not entertain an application for revision when 
the S. J or M. has coDcurteat JurisdicUon, whether final ot not, save 
on some special ground, unless previous application has been raaoe 
to the lower courts. 36 C. 643. 14 0. 887. Rat. Ua. Cr. 499, 1890 A. 
W. B. 161. 1888 A. VV. N. 132. 14 B. 331, 188? A. W. N. 105, 18 Or. L. 
J. 863. 19 Cr. L. J. 589 : 3 F. L. J, 302 

-~lhe H C. does not ordinarily interfere with the details of 
inquiry or investigation uadere, 202 Cr P. 0. and particularly will 
not interfere on the ground that it was inadequate. 116 I. C. 45 : 30 
Cr L J 554- lO Pat L T. 618. 

a Dt. M. is not competent to refer the proceedings of 

Session Court to the H. O . 4l B. 47. 46 A- 851. 28 A. 91. 36 A. 378. 10 
A 146, 18 C. 186. 23 O 250. 9 A 362. 2 N. L. R. 149. 

where a number of accused ate convicted and some on^ 

apply in revision to the H. C. the court has jurisdiction to consider toe 
case of the non'appealiog accused also. 77 I. C 723 : 1924 Lab- 5851 
25Ct. L. 3 435. 

a revision on tne assumption that the Sub-Jfagistrate is * 

better Judge of fact than the Bub-Diviaional M. is not legal 10*0 
Mad. 369 ; 29 Cf. L J. 325 ; 108 L C. 80 

(S). When the superior court can interfere under 
this sec. 

the H. C. can interfere under this sec. where the All'll® 

unreasonably. 35 0.400.37 0.91, 14C W. N. 90 (notcl. 13 O. W. f*- 
103 (note). 14 C W. N 138 (note), 2 0. 110. or when a prisonwba® 
been subjected to unnecessary harassment. 32 0. 131, 20W. 

23. 3 P W. R. 1009 : 9 Cr. L. J. 154. 

when the JI. cootravens any pravialoa of law the 

■can interfere, but where the M. has only erred in the exercise cft“ 
discretion vested in him such as permitting the accused to cross- 



CRIUISAL TROCEDURE CODE. 


639 


S.435. (6) When the euperlar court oen Interfere under 

thie eee. — contd. 

-examine the witnesses at the end of the examination of all the 
witnesses, the H. C. will teldom Interfere 1929 Cal. 593 : 33 O. W. 
N. 535 : 119 I C. 803 : 1929 Cr. C. 222 : 5? C, 44. 

the H C., has Jurisdiction to reviso an order passed under 
sec 16 Reformatorj' Schools Act. without jurisdiction. Rat. Un. Cr. 
491.21 391 F. B. 14 B 381. 

the High Court’s power of resision of the proceedings of 

the Prestdenc; M is only under a 15 of the Charter Act, 24 and 25 
Vict. Ch 104 27 C. 126. 33 C 1282, 6 C. L J. 705. 27 B. 84. 6 A. 40, 
contra , the K. C has such power under s. 439 read with sec. 423, 30 
C. 994. (15 C 608, 26 C. 746. 28 C 652. 667. 27 B. 84, 7 C. W. N. 521; 
Jlef. (27 C 126. 6 C. L J 705. 3J C 1282) Discussed and Dtss. 

the H C will interfere with luteriocutor; orders only 

under exceptional clrcumstsoces. 25 C. 233, 26 C 786, 39 M, 
■561. 

the test is whether the bare statement of the facts of the 
case without any elaborate argument convinces the H, C. that it is 
a fit case for interference. 25 C. 233, 2. S. L. K. 25, 10 Cr. L. J. 
237, 9 Cr, L. J. 270. 

—the H. C can under this sec and see. 439. revise the pro> 
ceediogs of the M. under e. 113 of the Indian Railways Act, 13 
P. B Cr 1891, 

-^orders passed under s 4<6 are open to revision of the H. C. 
under this sec. 33 5f. 48 F. B. 26 M. $8 oterrufed. 

aub-sec. (3) of tbiseec. does not prevent the H. C. from 

leviewiog au order which though purports to be made under s. 144, 
is not in fact made under that sec. 19 C. 127, 2 C W N. 572. 593 : 25 
C 852 8 C. W N 373, 13 C W N. 188 ; 11 Cr. L J 11, 16 C. 80. 27 
C. 918. 28 C. 416, 7 C. W. N. 174. 12 C. W. N. 1044, 24 M. 45, 24 B. 527, 
14 b. 16S, the same principle applies to orders purporting to be made 
under Chapter XII, 26 C. 188. 27 C. 259, 981, 7 C. W. N, 174: 
25 A 537. 24 B. 527 : 29 A. 237 . but in such cases the H. 0 
has no jurisdiction to interfere if the M. does not act without 
jurisdiction. 31 M 150 ; 1902 A. W. K. 74 s 26 A. 144 . 26 O. 625, 
4 C. W N 613. 27 C. 892. 

when the orders under ss. 145. to 147 are ultra tires or 

defective the H. C. has the revislonal power. 30 C. 443, 32 C. 
771, 33 : C 33. 14 C. W, N 107 (note). 14 C. W. N. 78. 36 C. 370, 986. 
-30 0. no. 14 C. W. N. 107 (note), 31 Af 416, 35 C 795. C C. L.J. 
182, 25 A. 537, 5 0 W N. 71, 6 C W. N. 469, 14 C. W. N. 80. H 
P. W. R. 1909 ; 12 P. R. 1909 . 11 Cr. L. J. 61, 135 P L. R 1902 : 23 P. 
R 1902 : 6Cr L.J 113. 

but if th'o orders are generally in compliance with the 

requirements of law. the H. C will not interfere. 1907 A. W. N. 50, 
25 A. 537, 32 A. 132, nor where the parties are not prejudiced’ 
30 A. 41. 
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S. 435< (6) When the superior court cannot interfere under 

this section. 

—— Jt la not the practice of the H. C. to entertain an application 
In Revision against the order of the U. under a. 13J Cr- P. C-i unless 
the party aggrieved has hrst moved tho S. J under ss. 4J5 and 43tf. 
48 C. 534, but a P. M. may refer a case under s I3J to the H. C. 
under s. 43S, 14 C. W. N. SS but see Rat Pn. Cr. 336. 

— -the order of the Dt. J declaring certain person to be tout 
cannot be revised under this Chapter, 3l A 5il 

-difference of opinion between the trying M. and the S. J. a* 

to the credibiJity of certain witnesses is no ground of interference 
by the H C. 18 W. R. Cr. 7. 2 Bom. h «. 334. 18 VT. K. Cr. 39. 

-proceedings under Ch. XII Cr R C. are oicluded from the 

scope of eeo. 535 (3). 67 I. C. 584 : 23 Cr. L J 42l. 

a Dt. 5f disagreeing with the trial Magistrate as to the 

estimate of evidence cannot direct further inquiry. 1927 All. 754 1 
IQO I C 822 ; 28 Cr L. J. 342. 

——a Dt M. cannot order a retrial of a case. H® 
case order a further inquiry into the complaint. 1930 All. 257 1 Ivav 
Cr. C. 369 : 1930 A. L J. 521. 

(7) Power of revision after dismissal. 

— ^there being oo provision lo the Code for dismissal of a 
revision petition for default of appearance, the order of dismws^l 
ia no ‘'judgmeal" at all ' ' ’ 

rehearing the revisioa 
application of the accut 

may not entertain a « i 

and the court cannot rehear a case 44 M L. J. 27. But when tne 
H. 0. in revision, not on the application of the accused but oo 
reference by the 8 J. comes to a conclusion that there is no groun 
for revision the accused is not thereby deprived of bis right to apply 
for revision 45 A. 11, 8 L. 6. R 377. 

as a matter of general discretion if a man makes an apP^'* 

cation to the H. C in revision with full Jcnowledgc of the fact ana 

deliberately keeps back one point, he will not be heard to make a 

second. If by some boRo/fde mistake a real point is omitted that 
may be an exception. 46 A. 146 : 81 I. O 100 : 23 Cr. L J. 6I2. 

• —— once a criminal revision case has been dismissed for 
of payment of printing charges, it la not competent to the fl. p 
rehear the case or entertain a fresh application for revision. 
44 M. L. J 27 : 69 1. 0. 634 I 23 Or, D. J 746. 

——the H. C. has oo power to review its jvidgcaeat dismiss*®* 
a criminal appeal even though fresh materials throwing doubt on 
the conviction are placed before it. The proper procedure i* *“ 
make a reference to the h. Govt, under Ch XXIX. 45 A. 143 : i* *• 
C. 270 ; 24 Cr. L. J. 766, 

(8) Calling for recoref, 

—the sec. does not give the H. C. a roving commission either 
in the direction of stamping with approval the proceedings oi 
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S. 435. (Q) Calling fop r«earct—conM. 


Lower Court or in the directloo of queatioRlne about and lookine to 
• ee if possibly under a fair record there lies some trace of possible 
error. 1899 A. W. N. 135. 

the H. C. is competent to call for the record of any proceed. 

log of an inferior court and revise the tame, whether it is of a 
prelimtnar]/ or final nature. 1892 A. W. K. 102. 14 A. L. J. 851 

the H. C can call for and examine the record of any pro- 
ceedings and interfere when a certain order though legal is improper. 
1930 Nag 61 ; 26 N. L H. SO : 121 I. C 651 ; 31 Cr. L. J. 284 . 1930 
Cr. C 149 


when records are called for. the inferior courts must forward 

the original records and not merely the copies thereof. Batanlal 


128. 


records may be called even after the prisoner has served out 

bis sentence, 7 A. 135 and even after the death of the prisoner 
pending appeal. 2 B. 564. 

•.—under the very extensive powers conferred by this see the 
H. C. can call for and exanunc the proceedings of the inferior courts 
ifthe necessity of doing so is brought tolls notice id any manner 
But before it does so it would have to bo satisfied that there are 
<t priors grounds for apprehending a mis-carriags of justico, 45 A. 
128 20 A. h. J 909 : L. R. 3 A. 178 Cr. . 71 J. C. 243 : 24 Cr L J. 
115. 

—8. 435 enables a S J. to call for the record of proceedings 
under s. 110 Cr. P C taken before an inferior crimioal court within 
bis jurisdiction. Private aod confidential inquiries should not 
influence judicial decisions. 1933 A. 596 * 73 I 0. 337 : 21 Cr L. J. 
593. 


(3) Judicial proceeding or not. 

when a M. calls for « record under this sec. his pro- 
ceeding IS not a judicial proceeding within s. 476, 15 M. L J. 489 ; 
3 Cr. L J 118 . 2 Weir 601. 31 M 140 ; 17 if. L. J 584 ; 3 II. L. T 
79 : 7 Cr. L J 54 


S. 436. (power to order Inquiry). It has been numbered 
436 by the Amendment Instead of 437. 

Amendment. 


By the new Amendment ss 4S6 and 437 fiate been re-numbered ss. 
437 and 436 respecltiely, and tn the latter sec, as numbered, for the 
tcords "accused person" the words "person accused of an offence" 
haxe been suhsMuted and after the words ' discharged" the fottouing 
hate been added, namely "provided that no court shall make any 
direction under this Sec. for inquiry into the case of any person who 
has been discharged unless such person has had an opportunity of 
showing cause uhy such direcfion should not be made." 7 he words 
"instead of directing a fresh inquiry’’ tn the next refers to this sec. 
and that has given rise to the cause of interchanging the numbers 
of the sees. 

41 
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S. 436. Meaning 0 f terms. 

— — ‘‘further inquiry" means that the case should be taken up 
again and that the question of dlamlssiag the complaint, or charging 
the accused, should again be considered sod an appropriate order 
nt&de as the result of such fresh consideration. 83 iV. 220 F. &• 

"further inquiry" means an inquiry of the same nature as was 
previously held under s. 202 C. IF. 0. 9 Pat. L. T. 459 : 108 I. C. 31? : 
29 Cr L J. 372. 

— -in regard to person accused who has never been before the 
court at all, it cannot be said that he has been "discharged" tinder 
this sec. 27 C. 658. 11 OWN. 218 (note), but see 29 C. 4 33 

C. 783. 

"discharged" m see. 437 ought to be read as equivalent 

to discharged within the meaning of ss- 209, 253 and 259 anda 
discharge under s 119 is not within the scope of this sec. 35 M. 85 •' 
6 M. L. “T 133 ; 20 11. L J. 137, it need not be an improper discharge. 
9 A. 52, F B., but see 394 P L. R. 1902. 

-"accused” means "a person accused of an offence” ^d not 

a person against whom proceedingii under s. 120 are taX'ca, 27 ^ ^ • 
33 0 8 confra.. a person against whom an inquiry under s lO'W 
Instituted, is in the position of an accused. 36 0. 163, 21 A. 107, 16 p 
661, 23 C. 493. 24 A 148. B«/ see N. B. le/ott'. 

——‘■examining the record under s. 435 or otherwise” dees oot 
mean, in any other way whatsoever, but in other way provtoed bj 
the Code. 10 O. 263. 

—the reasons for exercising the power conferred 
are reasons which should arise upon the materials to be fouoa os 
the record and not upon extraneous matter. 1890 A. W. N. 147. 

—•the provisions of e. 436 are not applicable to persons 
whom proceedings are taken under Ch. VlJI. 81 Ind. C. 970 : 2 bur. 
Xi J. 285. 

— —the new proviso does not apply to dismissal under a 
Ct. P C. 23 A. L. J. 45L . 

as the amended sec. contains the words "any person 

of an offence" instead of "anr accused person” it does not 
persons against whom proceedings were taken under cb. • 
2 Bur. L. J. 285. 

Powers of respective courts. 

the powers of the H C.. the S J. and the D. Jf- 

extensive under this sec , 32 M. 220 F. S. , 

■ — -though aeo. 439 gives the H. O. all the powers 
Appellate Court under s. 423, the power under this sec 
included in it. 9 A. 52. vratioa 

where the D. M. dismissed a complaint and no appi'f 

was made to the S. J the H. O. declined to interfere under tbi 
28 A. 268. 1924 A. W. N. 252, f n 

——where in respect of a ca$e in which the M- 
preliminary Inquiry, the S J. directed a further inquiry the A - 
no power to summon the accused at that stage. 84 I. O 449 : 

L. J. 30C : 1925 Cal 576. 
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S. 436, Powers e( rospaetly* eourts—confc/. 

further Inquiry after discharge is improper unless the order 

ofdiscbarge Is perverse or foolish or based on an Incomplete record 
of evidence. Before orderiog further enquiry the court must state 
in tvbat respect the trial judge's conclusion is unsatisfactory. 
26 Puoj. L. H 291. 

the H. C. has power, under sec. 439 read with see 423, to 

revise an order of discharge passed hjr the Pr. M. and to direct a 
further inquiry 36 C. 994, <15 C. 60S. 26 C. 746, 28 C. 652 G67. 27 
B. 81 7 C W. S. 521) Ref. (27 C. 126, 6 C. L J. 705, 33 C. 1282) 
Z^iscussed and Diaa. 

—an order of discharge by the H C. in its original criminal 
jurisdietloD Is no bar to fresh proceeding being taken before a 
competent M 16 C W. N. 983. 

theS. J or the D. M. is not bound to refer the case to 

the H C. mease of difference of opinion with the Lower Court on 
the mere appreciation of evidence but is justified lo ordering 
reconsideratioo. 32 51. 220 T. B.. 31 M 133 oterruled, 15 C. 608 dis». 
32 M. 214. Rat. Un. Cr 213 290. 938. 1900 P. L. K. 33, 1 Bom. L R. 
222 . 

'—a L. 51. may order further Inquiry by a subordinate M. in a 
ease which he has himself discharged 28 C. 102. 

—-‘•the Dt. &f. cannot revise the case of a person who bad been 
called upon to give security and who was discharged under s 119 Cr. 
P. 0. 1928 All. 755 : 51 A. 408 : 27 A. L J. 146 : 113 I. C. 79 : 30 Cr. 
L. J. 63. 

courts of concurrent jurisdiction cannot refer the ease to 
the other, Kat. On. Cr 525. nor can pass orders of a contrary kind. 
12 A 434, 10 A. 146, 9 A. 362. 

when a D If. has refused to interfere under this sec his 

successor cannot direct further inquiry. 4 C. W. N. 100. 

. n.. »«• .L — . -r.u- . . J of t|jg D 3f_ 


for the purpose 
B., 10 B. 131. 


38 P. R. 1885 

It is discretionary with the D M. to select the subordinate 

51. for further inquiry 10 C 207. but this discretion must be 
properly exercised, 15 C. 608, 4 A. 143, and ordloarily the same 
should he selected, 8 51. 296, 336, but the unsatisfactory way to 
which a subordinate 51. has dealt with the case would be a good 
ground for ordering further inquiry by another 51 , 32 51. 220 
F. B . but in case the Inquiry should commence de novo. 6 A 
617. 22C. 573. 4 L. B R. 233 

the Sub'divislonal 5f. cannot withdraw a case especially 

referred to a subordinate 51 by the D. 51. Rat Un Cr. 315, but he is 
competent to transfer a case under s. 192 m which be has been 
directed to make further inquiry 2 Wcir 563. 

this is the only sec. authorising the 51. to re-open the pro- 
ceedings in which a person has been released. G C W. N. 163, 
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S. 436. When further Inquiry should be ordered — contd. 

the only fact that the prosecution did not choose to produce 

evidence os to identiGcation of thumb-marks is In Itself no ground for 
ordering further inquiry. 104 I. C. 636 r 28 Cr. L. J. 660 ; 25 runj 
L. R 5y3 

merely because the Dt. M. does not agree with the opinion 

of the trying M. there Is no reason to direct a further inquiry. 44 A- 
691 : 19-22 A. 429 : 71 I. 0 600 : 21 A. L. J. 194 t 1923 A. 431 : 21 O. 

L. J. 184. . , 

it IS competent to Dt. M, to order further inquiry n 

his opinion, the evidence on record has not been properly appreclateo. 
4 Lab 411 • 1922 Lab. 59, (17 P. ft. 1895, 10 B. 131, J5 0.608. 11 «• 
334 ) Jlef. . , 

— but the Dt. II. bas no power to interfere with the order 

discharge which is based on a careful appreeiatioa of the 
on record. 1930 Nag. 108 : 122 I. C. 434 j 31 Cr. L. J. 47 : 1930 Li. 
C. 316, 8 A L. J. 45 7?e/. 

— even mUapprcciation of evidence by the trying 
justify the Dt. M. to set aside the order of discharge _ 

be done only if there is illegality or Irregularity in the 
1930 Nag. 108 31 Cr L. J. 417: 122 I. 0. 434 j 1930 Cf C. 316. 
(31 M 133. 18 A. L. J. 1135, 1926 Nag. 117) Bel on. 

——the 3. J. can order lortber inquiry on the same iaC‘» 
have been considered by the original Court A® he 

very much influenced by the fact that a civil suit was pending an 

regarded the complaint as a sort of forestalling tbs civil suit, eo • 

224 5 1925 All 298 : 26 Cr. L. J. 736 : 23 A. L. J. 20. , ^ 

■ — ■■but further inquiry cannot be ordered on the bare possi 
of an offence being disclosed on furtber evidence being taken- , 

M. L.J. 564 : 31 M. L. T 854 : 611. C 624 : 23 Cr. L. J. 592 : 

Mad. 59 . , to 

where the S. J without reasons ordered furtber 

the interests of justice, the order was entirely inadequate I"** 

—an order dlreotiug further inquiry under s. 437 Cr. 
without regard to what is really the material considersHon 
case vis., the prospert of any public advantage from the case o*: & 
a„di. liable >0 fg 
: 43 M. L. J. 555 : H ^ 

I is then 

prosecution witness against co-accused it is improper to direct 
inquiry on the basis of the evidence given by him as witness. 

Cal 104. 

mere lapse of time is not a sufficient ground for 

order furtber inquiry if the court finds that an offence h« 
committed which should be inquired into. 69 I. C. 633^:1” 

100 • 23 Or. L. J. 745. . , „ ,as9 

a S. J. can under a. 437 direct further ,‘Li,e:coc 

where the accused faaa been discharged under s. 253, but w 
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S. 436. Whan further Inquiry phould be ordered — conicf. 
fresh evidence i$ to be produced the court fhouM hesitate 

before exercisiag such powers unless there are many palpable errors 
io the decision. 3S C. L. J. 206 

aS. J. or D if. has jurisdiction under this see to order 

further tnnuirv in cases of discharge under s. 259, IS C. 603. 9 A. 52 
F. B., 10 B. IJl, 14 51 331 F. B.. 3 L. B. B. 97 F. B.. 1 L. B. R. lOo 
overruled 2L B. R. 27. 2 P R Cr. 1901. Coniro. 12 C. 522, 8 AI. 336, 
1887 P. B Cr. 63. 8 P. U. Cr. 1900. 

an order of discharge passed on withdrawal of the case by the 

Public Prosecutor docs not amount to an acquittal so as to prevent the 
Dt. 51 from acting under s 436 Cr.P.C. There is no difference between 
a discharge on a consideration of evidence and a discharge at the 
instance of the public Prosecutor under s. 494. 1929 Lah, 315 : 30 
Punj. L. R. 58: 114 I. C 50 : 30 Cr L J. 233. 

the accused may be tried for any offence established on 

further Inquiry. 7 5f 454. 1 0 L ft 83. 2 P. R Cr 1901 

where a complaint has been summarily dismissed without 
notice to the party compUined against, that is no discharge wt thin 
the meaning of see. 436 and further inquiry can bo ordered without 
notice to him. 23 A. L. J. 451. 

——where after a full trial the accused were discharged, the 
discharge was for all practical purposes as good as an acquittal, it is 
not open to the Dt. 51 to order a further inquiry. 4 Lah L. J. 331, 

Ppoeedure after further inquiry is ordered. 

—a subdlvisiooal 51. who bad dismissed the complaint being 
subsequently directed to bold further inquiry cannot at once eummon 
the accused without holding an inquiry and exercising his judgment 
under 8 2 J3 Or P. C.. 109 I. C. 508 : 29 Cr L. J. 572 : 10 A. I. Cr. R. 
326, but omission to give effect to the order is an irregularity curable 
under s 537 Cr P. C. if no failure of justice is caused by not bolding 
an inquiry. 120 1.0 632 5 3lCr L. J. 146 ; 1929 Pat. 469 : 8 Pat. 
537 : 10 pat. L T 725 : 1929 Cr. C 353. 1929 Pat. 644 • 1929 Cr. C. 
372, (32 51. 220 F. B., 4 Pat L. J. 456 and 5 P. L. J. 47 Diat 1928 Fat. 
12 Dtia from 

‘‘further inquiry" is not restricted to s 202 and need not be 

of formal character The 51. directed to make further inquiry may 
issue process to the accused person and take evidence before dis- 
charging or not discharging the accused 1929 Pat. 644 ; 1929 Cr. C. 
372, 15 U 608 F. B.fcl. 

Procedure,— if notice is necessary. 

under the amended sec. 436 Cr. P. C. there is clear distinc- 
tion between a case in which a comolaint is dismissed under s. 203 
and a case in which the aecnsed la discharged under s. 2.‘'3 Cr. P. C. 
In the latter case only notice should be given to the accused before 
any order is passed in revision because he was present at the trial 
but in the former case no notice is required to be given as the 
accused has no Tight to appear at that stage. 49 C. L. J. 422 : 1929 
Cal 508 : 119 J. C. 376 : 30 Cr. L. J. 1.030. 
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S. 436. Procedure — If notice is neeeisary— conf(/. 

——•when a complaint is dismissed under b. 203 Cr. P. C. no 
notice to tbe person cumplaioed against need be giren before further 
Inquiry is ordered. 102 I. C. 511 . 1927 Bom, 436 : 28 Cr. L. J. 575 : 
29 Bom. L. R. 575, nor in such case an opportunity is to be giren to 
the accused to show cause why orders should not be passed against 
him under s. 436. The proviso to s. 436 applies only to cases where 
the accused person has been discharged and not to cases where orders 
have been passed under s 203 Cr. P. C. 103 I. C. 106 ; 1927 Oudh 261‘- 
28 Cr. L. J. 65(j, 1925 All. 537 . 47 A. 722 s 86 l.C, 600 : 26 Cr- L. J. 

dismissal of the complaint under s. 203 Cr. P.C. does not 

amount to a discharge of the accused, so an order under s. 436 Cr> P 
C. for further inquiry into a complaint dismissed under s. 203 
is not bad for want of notice. 49 if. 918; 99 1. C. 337: 1927 3faa. 
19: 28 Cr. L. J. 129. 

but where the S. J without giving notice to the accused. 

directed a further inquiry in a case where the accused bad beso 
discharged the order was bad. 65 1.0. 421 : 23 Cr. L. J. 70 : 30 A- 
L. J. 91. 4 Lah. 411, 71 1 C. 360 ; 24 Cr 1. J 136. 

S. 437. (Power to order commitment). It has been 
numbered 437 fay the Amendment, instead of 436. 


Application of the section. 

to apply this sec. the accused must be charged wi^ 8R 

offence exclusively triable by the court of Sessions. 1929 ^•v# 

709. 1904 P. L. R. 234. 7 A. o53. 12 C 473. 9 B. 100, 8 if. 18. 1 A. 4^ 
F. B.. 15 if. L. J, 373. Rat. Un Cr. 42. and the accused must be 
discharged and not acquitted, .lO C. 633, 23 if. 225 but to 
jurisdiction the acquittal must be one m substance and not metety 
in form. 8 W. H. Cr. 41. 24 M 136. 

this sec. does not apply merely because in the opinion 

D. if , the offence could not be adequately punished by the M. 1“''^ 
A. W. N. 189 : 8 Cr L J 47, 2 Wcu- 260, 41 AI 133. 

the words “or otherwise’* m the sec. do not mean 

way whatsoever' but 'id any other way provided by the Code. i 
C. 268. 


the ground for exercising the powers under this section mus 

arise upon the materials to be found on the record and cot upon an? 
extraneous matter. 1890 A, W. H. 147, 15 C, 603. 

the provisions of this sec. do not apply to Presidency Ws- 

who can revise a complaint even after discharge. 1 C. tV. J7. 49, 5 • 
W. N. 169. 28 C. 211, 652, 29 C. 726, but the H. C. can interfere witB 
the orders of Pr. M. 36 O. 994, 3 a W. N 598, 601. 


'*Exc}us}ysfy friabte by Court ot Sassinrja*” 

... .1 . J Q T ...1-%, >r o.>,-it^ed must 

. ' Court 

1. 168. 

.. . ■ ed i* 

. (S.3* 
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S. 437. *'Exelu«l««1y tplabi* by Court of Sotalons'*'— conlJ. 
CBonot direct commitment or order freib inquiry. R&taolal 43, 
20 C 633. 1 A,413. 42 M. 561.3 B. L. B. 65. 1882 A. W. N. 105, 15 W. 
L J. 373. 

the S J. can under this section commit an accused for 

trial to the Soaaiona Court if be is of opinon that the case is 
triable exclusively by the Court of Sessions, or it is intimately con- 
nected with a charge exclusively triable by such Court and forms 
part of the same transaction. S3C. 6IS : 971. C 659 : 1926 Cal. 
1090 27 Cr L J. 1139 

“An accused person has been Improperly discharged." 

the S, J. or the Dt. M. before ordonug committal uf the 

accused to the Sessions must come to a finding, with reference to 
the evidence, that the accused has oeen improperly discharged. IP. 

L. J. 97. 

——the S. J may direct commitment even where the Dt, M. 
himself discharges the accused 7 A 853 

tbs S J must consider all tbs grounds of discharge inclu- 
ding evidence before otderiog commitment of the accused person for 
further inquiry. ? C. W N.77 He can direct committal though 
no express order of discharge has been recorded by the M lU L. W. 
S21.43 51 330 

Power of respective Courts. 

—under s. 436 the S J and the D. have co-ordinate 
powers to commit to Sessions. 28C. 397. 5 C W. 17, 574, 10 B. 319, 
Rat, Dn. Cr 837, 

the S J. has lunsdictioD to commit an accused for retrial in 

the Sessions Court if he is of opinion that the case is exclusively 
triable by the Sessions Court. 53 I. C 643 • 97 I. C. 659 1936 Cal. 
1090 : 27 Cr L. S. 1139. 

— — a subordinate M. of tbe First Class, invested with powers 
under s. 30 is inferior to the Dt. M. and the latter can revise an 
improper order of discharge passed by tbe former. 13 N. L. B 94. 

What is discharge. 

refusal to proceed amounts to discharge. 4 C W N. 242, 32 

0, 783 : 9 C. W, N. 810 

an acquittal under 8 charge framed does not imply that tbe 

M. discharged him in respect of any other charge which might 
have been framed. 22 C. W. N. 117 : 18 Cr. L. J 834 

When and how commitment should be ordered. 

the S J. and the Dt M. should use tbe powers given to them 

by this sec. sparingly and with great caution and circumspection 
specially when the question involved is a question of fact only. 
102 I. C. 777 : 28 Cr. L. J. 601 • 25 A. L. J. 703. 

a superior Court ebould hesitate to exercise its power of 

ordering further inquiry, unless there are palpable errors in tbe 
decision of tbe lower court. 50C. L J. 281 . 1929 Cr. C. 467 : 1939 
Cal. 755. •- 



650 


ORIMIWAL PBOCEDDBE CODE 


S, 437, When and how commitment shouid be ord6»*d— 

contd. 

-—where the inferior court has considered the whole of the 
prosecution cWdeoce and there is no defect of procedure and the M> 
discharges the accused because in his opinfoa the eridcace is in* 
sufficient or incredible but the l>t. M. comes to a different conclusion 
upon the evidence, his proper course IS to make an order of commit- 
nient and not of further inquiry. 12 N. L. K. 9i. 

so also where the S. J. or the Dt. M. is satisfied that on the 

evidence there is a clear case for committal and no reason for 
desiring a further consideration by the M he should commit under 
this section without ordering a further inquiry. 15 C. 50S. 

— ...but the Dt. if. is not restricted to ordering commitment of 
the accused who may have been discharged by a subordinate M : he 
can also direct a further enquiry prior to making an order for 
commitment, 18 C, 25. but further enquiry should not be ordeieduo* 
less the order of discharge was perverse or foolish or Incomplete, w 

I. C. 307 : 27 Cr L. J. 771 : 27 f»uoj. L. K. 488. 94 I. 0 133 ; 27 Cr. L . 

J. 5C5 ; 27 Puoj. L. B. 337. 9S I. 0. 869 : 27 Cr L J. 1W3. 

—speaking generally further inquiry after disebaree 
proper unless the discharge order is manifestly perverse or 
was based upon an incomplete record of evidence. 9 Ziah. L. J. 509 : 
29 Cr. L. J. 39 ,• 1928 Lab 97; J 061. C. 455 

—before directing commitment the case must be fully 
dered on merits as disclosed by the evidence taken before tbs 
7 0. W. N. 77. 13 B. 376. 

—when the M. passed an order of discharge under s 203 Cr.P- 
C. and the Sessions Judge at first refused to set aside that order but 
at a later stage after perusing the entire evidence directed that t&e 

» • >. 1 •»»_. order wa« 

■ inch order 

• Cr. L. J' 

«UO . X41 1. V./. . IVOV W V iO. 


—the mere fact that a different view could betaken 
evidence would not justify the S J, ordering commitment. 

L. J. 886 : 1925 Pat. 599 ; 88 1. C. 822. 102 I. O 777 : 28 Cr. L. J- 631 ; 
25 A. L. J. 703 • 49 A 879 ; 1927 AU. 804. , 

an order of discharge should not be lightly interfered witn* 


89 I. C. 272 ; 1925 Lab 395 ; 26 Cr I 4 .J. 1328. 

the trial M. for dis- 

sufficient ground 

5 ; 27 Punj L. R- 

they J. or tne x». Al. may aireotjy commit 

under this sec. without the Intervention of the discharging M. W 


319, 28 C 397. 31 M, 40, 10 B. 319. 

where the M. holding a priliminary inquiry comes to tb® 

conclusion that the prosecution witnesses were untrustworthy a 
dismiss the complaint and the I>t. Jl. relying upon a tKa 

judgment which held a document to be suspicious, set aside » 
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S.A37, When and how eammitment should be ordered— 

crin/J. 

order of dlicbarge and committed the accused to the Sessions, the 
Dt. Jf. nrled wronglr. 2S C. W N. 587 : 51 C. 8<9 : 83 I. C. 677. 

the order of commitment must speclff the particular act 

constituting the offence charged. 10 Q. L. U 285 . 19 W. It. Gr. 30, 
21 W. I! Cr. 41. lOCr L. J. 554 j 

the M IS competent to examine the credibility of witnesses 

examined He shouid not commit if prosecution case Is improbablo 
and e'TidcKce uoTcliablc 12 C. W. M. 117 ; 6 C L. J, 760. 

conviction or acquittal for n.inor offence does not bar 

-commitment for major offence. IS C. 608, 24 A. 136. 

Notice to the accused. 

——notice and special opportunity to show causa must be given 
to the accused. Rat Un.Cr. 588 ?4 W. U Cr 7U. ti W. B. Cr, 67, 
6 M. 372 1 B 64. 13 M L J 373. 1 C.L R. 93. but where no objection 
is taken on the ground of want ot notice and no failure of justice 
has occasioned the H C will not interfere 7 C. 662 

where some of the accused were not made respondents to the 

revision petition and no notice had been ordered to be served upon 
them and where they had no opportunity of showing cause the order 
ofDt. M must be set aside so far as they were concerned. 48 51. 874: 
90 I C 530 I 26 Cr. J. 1570 : 1925 Mad 1061. 

—want of notice vitiates the order. 77 I C. 987 ; 25Cr. L. J. 

523. 

Interference by the High Court. 

theB.C. can revise an order of commitment on points of 

fact as well as on questions of law. 61 I. C 913 25 Cr. L. J. 1089 : 
30 M 224,12 0 SV N. 117. 1 P. L. T. 153. 

■ the H.C can interfere m revision with a wrong interference 
even of fact, from proved facts. 81 I. C. 897 : 1925 Nag. 123 : 25 Cr. 
L. J 1073. 

the H. C can interfere io revision under s. 439 Cr P. C. 

with the order of commitment, 12 C. W. N 117. 27 M. 54, when the 
order of commitment IS made on insufRcicnt or unreliable evidence, 

7 C. W. N. 327 or where there Is oo pn^io facte case for commitment. 
9 C, W. N. 929. 

but the H. C will not Interfere except upon strong ground 

and under exceptional circumstances. 26 A. 564, 13 A. L. J 111,30 
JI 224. 

an order of the S J in the exercise of revisional jurisdiction 

under this sec cannot bo tbe subjeot matter of a reference to the 
H. C. by the M. when order of discharge has been interfered with 
49 A 413 • 100 I C. 361 1927 All 279 • 28 Cr L J 281. 

S. A3S. (.Report to H. C.) 

N. B. By the Amendment the words "by or under any general 
or specie/ order of the Sessions Judge" hate been submitted in plaee^ 
■of the words “by the Session Judge.'’ 
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S. 438. (Report to H. C.) — contd. 


the D. has no power to criticise or refer to the H. C. Ihfr 

proceedings of the S. J. 93 I. C 15S : 37 Cr. L. J. 430 ; 26 Hunj. L. B. 
801, 12 M. L. T. 170 : 16 Ind. C. 522 : 13 Cr. L. J. 714 ; 23 M. L J. 
732, 2 Weir 565. 566. 5 Lah 11 . 81 1. C 544. 6 L. L. J. 50. 38 Jl. 102S. 
39 M 505,40 I. C. 316. 43 I. C. 433. 6 C. L R. 245. 1»0. 186, 36 A. 
378 : 12 A. L. J 519 : 15 Cr L J. 407 * 23 lod. 0. 1007, 8 C. 875. 15 W. 
R. Cr. 25, 98 I, C 101 ; 27 Cr. L. J. 1253 : 1927 Sind 45. if he con- 
siders that there has been a miscarriage of justice be should invite 
the Public Prosecutor or the Local Government through the former 
to move the H C 9 A 369. JO A. 146. ZS A iS8, Zi A. 346. 28 A. 91 : 
2 Cr. L. J. 515 . 6 Bom. L. R. 1099. 15 M. 36 contra . 12 A. 434 

the Dt. M. cannot btmseii set aside the decision of the lower 

court under 8 145 Cr P. C beta to refer the case to the H. C. 881. 
C. 526 ; 1925 Cal. 1234 • 26 Cr. L J. 1166. 

reference by the S. J. asking the H. C. to confirm a part of 

so o^der passed under s. 145 Cr. P. C. and to quash the rest is not 
legal 44 C. L J. 593 . 1927 Cal. 261 ; 28 Cr L. J 210 ; 99 I. C. 
1010 , „ 
— theS. J may refer the proceeding of the M. totheH. 
0 under the sec. 22 C. 573. 3 Lab. 23 : 68 I. C. 609, 23 Cr. L. J 
577. 


•—--notwlthataiidlng the restrictions provided by a. 435, sub-sec. 
(3), the 8. J. or D JI. may. to save expense of the parties, report to 
the H 0. 5 0 W N 71. but it has also been held that the aggrieve® 
party should himself move the H C. 5C W K. 86 (note). 

——the reference oan be made under this sec. against the order 
. ..... . jj 15 A. 36, 25 A. 128: 811.0- 

869 A. W N 1902. 200. 13 P. V7.R. 

55 12 F. R. Cr. 1906 : 5 N. L B ^ ; 
15 Cr L J. 236 . 23 Inrf. a 188. 1“ 
A L J. 255 . 23 Tnd. C. 512 : 15 Cr L, J 304. or against the order ot 
conviction. Bat. Un Cr. 407, 2 Weir 564. 


D. M. is not competent to refer to the H. 0. under this sw . 

a point of law actually arising in a case pending before him. 15 Cr. 
L. J. 472 : 24 Ind. 0. 352. ^ . 

reference should be made only for some reason specified in 

the sec. 1891 A. W. N. 80. It is discretionary with the S. J. or the 
D. M. to make reference. 20W. B. Cr, 40. He should not refer on 
the representation of the complainant or District Superintendent oi 
Police. Bat. Cn. Cr. 340, Cr. Hulo 31 of 1887. 

when a subordinate M. finds that he has passed an illegal 

sentence bis proper course is to submit the record to the D. M* 1°’^ 
action under this sec. 2 L. B. B. 43. 14 Bur L. K. 81 : 7 Cr. I'-*'- 
479 : 4 L B. E. 213, 

the recommendation should contain a definite recoznmenoa* 

tioD that the sentence be altered or reversed. 37 A, 25 , 

the power conferred by a. 438 is confined to proceedings o‘ 

any Inferior criminal court. 5 Lab, 11 : 81 I. 0. 544, (23 0. 249, H t’- 
796.) fol. 
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S. 430. (Report to H . C.)— ronfJ. 

-^— ordinnrily tbc H. C woulJ not entertain a roferenca under 
tbia >ee the nliject <>f tvhich i* to have an order of ac<|iitttBl p.aiied 
Tij an Inferior court aet amide H l.ah Ifi : K1 I C. St? i 2S Cr. L. J, 
931. (it A 3(0. S3 A 12H. fift I C. CIS. C2 1. C, SCO) /fc/. but tlio I’atnn 
H.C. boa held that where the Seiaion Judea refi-ra nn acqiiitial to the 
H. C. recommending that It may ho aet aifde, the H C may rlehtly 
Interfere with much aequittal. 7 Pat. 579 : IIC 1 C “C’t : 30 Cr. L. J. 
<173 1929 Pat. 139 Whlto the Calcutta 11. C hm held that n roferenco 
■ (“• *■ r • • ■ . ■ 'i ' ' of acquittal 

■ t • • • • ’ ■ 'to iiro^eculori 

' • ■ ■ I ' ■ • ' tertnin aucli n 

IICI. C. lG(j 

30 Cr L. J. 579 1929 Cal 169 

>~<the II. C win have to InvemtiKato the whole of tlio facta 
before It comet to the concluaion whether it nui;ht to inlcrforo in 
revialon and cannot rely on the «»i)lnt«n of the Dt M, rcfcrrlnR the 
cate. 4( C 703 

—the !I. 0. will not interfere In revialon merely heesuao the 
evidence before the lower court hni not been occordloK to the 
rofcrrlnn officor, iiropcriy appreciated 99 I. C 013: 1927 Mad 43( : 
28 Cf. L. J. 207. 

'a court thould not liRhtly act eiide In rcvition an order of 
dlamitial of complaint unleaa there ha« been u oloiir nilscarriago 
of Juttice. Hfl I C. 892 : 26 Cr. L. J. W6G t 1925 Put. 417. 

.^^ordlnarily n» npollc.int ought to go to the iioaaiona Jiidcc 
and move him fur a reference to the High Court. 50 C. 423 1923 
Cal 674. 

■ i * ‘ ’ tn prcacrlbed 

r the roforr* 

• 1035: I92C 

the duly of a H C when a csio comcM up for enhancement 

of aentcnco la to aco whether there is matter on tho record of tho 
cato allowing that the aentcnco pavaed la olcnrly Inadequate to the 
offence. 8Gl. C. 4C9 26 Cr. L. J. 821 : 1923 Nog. 321. 

where the trial Jf aentcnced the accused to alx montha* 

rigoroua imprhonment under a. 457 I 1' C. without giving due 
conaidcratloii to the provloua conviction hut the laat ronvlctiori was 
prior to two yt-ora and o half, the lentenco need nut ho enhanced. 
27 A, L. J. 397 J 1929 All, 270: 115 I. C. fiC8 : 30 Cr L J. 529. 1929 
All. 2G7 />«/, 

where ‘the proaccutlon was negligent In bringing matcriala to 
the notice of the Court Jumtlfylng enhanced leiitcricc, the |{ C. will 
not enhanco the icntanco In reference. 115 I. C 614 j 1929 All. 267 ; 
30 Cr. L. J. 505 

a reference can be made to II. C. under a. 438 only In respect 

of an error on o point of law, 85 1 C 939: 2G Cr. L. J, 651, 1925 
Cal. 1008. 
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S, 43D. (Report to H* 

•“^the H.‘ C. will refuse to go into the merits of the case unless 



which the reference is made 
• made hy either part^- then 
icepted by the H. C. for tbe 
» • Jl) C. VV. N. 359 : PI I C. 


where a res’lslon petition by an accused against his cod* 
viotton has been dismissed by the H- C. without notice to the Fubhc 
Prosecutor It does not hear a relereoco by the Dt. Af. recommendirg 
enbaocement of the sentence. 85 L G. 727 : 26 Cr, h. J 583 s 19*^ 
JIad. 993 

a representation made by the Police to the Dt. il. In the 

form of an official letter should not be tahen into consideratios by 
H C. as the ground for setting aside an order by a Criminal Court- 
105 r. C. 658 . 1927 All 727 ; 28 Cr. L. J. 916 i 2$ A. L. J. 76 

-^the Dt. M should before making the reference, examine the 
notes of the Prosecuting Inspector for himself and if there Is eaf 
material portion which he thioks of value he may embody that lo his 
own order. It is improper to accept eobloo the proseouting Ins* 
pector’e cfitiGisoi and aimpty attaches them to his letter 51 A. 663 1 
1929 All. 273 ; 116 I. 0 25 : 30 Cr. L. J. 563 t 27 A. L. J. 361. 

—where the Dt. Jf. made a reference to the H. C. to set aside 
a conviction and to order a retrial on the ground that the accused 
■ ’ ■ ■ *. . . lubsoquent to 

■' • . conviction at 

. with proper 

not, it would 

be improper under similar circumstances to set aside the conviction Bt 
the instance o! the Crown 85 I. C. 942 . 1925 All. 293 1 26 Cr. L. J* 
654. 

a S. J. refusing to make reference on a former occasion msy 

subsequently on the ground of some new facts coming to hi* 
knowledge, refer the same. 104 J. C 912 : 1927 Bom. 360 : 28 Cr. B. J- 
896 ; 29 Bom. L. R. 4S0 . 9 A 1. Cr. R 27 

S. 439 (High Court's powers of revision ) 

N. B. — Bi/ the Amendment '“a JDS'* hos been omilied /rowv«**^' 
sec. (/J, and in sAc/u»i«p coKse under Su6-ace. iS) the convicted person 
IS enUCled also to show cause against Aiv conviction. 

Cffeect of amendment. 

the amendment to s. 439 by the introduction of d-f J* 

intended to give a person who has been brought to the bar of toe , 
H. C. to show cause against enhancement of sentence, the righto* 
Bhowlng by argument, a/ortiort not only that the sentence ihnuW 
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S. 439. Etfeet of am«ndm*nt— con{(f. 

not be enbancerl but that conviction should bo set aside. 86 I. C. 
469 :S6Cr. L.J 821. 

When the H. C. win Interfere and when not, grounds of 
Interference 

where the law provides both general and special revisional 

jurisdiction the special jurisdiction should be exhausted before the 
general jurisdiction Is resorted to. 32 M. 220 F. B. 

—ordinarily where the accused has right of appeal but has 
net exercised the same, the H C. will not permit him to apply in 
revision. 20 L. W. 914 : 1925 51. 239. 44 M. L J. 366 : 1923 Mad. 
484 : 17 L. W. 357. 

where the law provides a direct remedy, the H. C will not 

interfere in revision. 1903 A. VV. M 143 : 2 Cr. L. J 335. 

the powers of the H C. acting in its revisional jurisdiction 

is not confined to those conferred upon the court as a court of appeal. 
The H. C. has power to quash or set aside proceedings pending before 
the lower court and It can exercise that power at any stage of the 
proceeding though such power should be exercised m exceptional 
cases only. 35 61. L. T 7? : 47 M. 722 81 1. C. 7s5 • 25 Cf. L. J. 
1009, (22 0. 131, 26 C. 786, 39 If. 561. 38 C. 68. 67 I C. 589, 25 C. 233, 
14 A. L.J.851)ff</. 

^~the H. C. is extremely reluctant in quashing proceedings 
in limine except in a proper case 86 I. C. 1UU5 : 26 Cr. L. J. 941. 

the H. C does not interfere In a case pending before a subor* 
dioate court unless it is of an exceptional nature. 1930 Lah 881. 

— »tbe H. C. will not interfere under this sec. where there is a 
Lower Court having concurrent revisional jurisdiction unless a 

1 ' ' ••--v.-i...- —.J. --J .J jjy such court 

■ • N. 238, 1905 A. 

• . JJ. 272,1191.0. 

. e is necessary 

• ■ 1927 All. 834: 

this sec. entrusts the H C. with the responsibility of a wide 

and unfettered discretion. 28 B. 533, 5 N. L. R 4 • 9 Cr. L J 211 

2 S L. K 25 • 10 Cr L. J 237. II P E. 1908 : 8 Cr. L J 250. 

the H. C. will not interfere in revision unless prejudice is 

shown to have been caused or unless the interests of justice demand. 
5 P. R. C. 1S06 : 4 Cr. L. J. 75. 4 L. B. R. 315 9 Cr. L. J 15 F. B.. 

11 Bom L R. 858 : 10 Cr. L. J. 433,4 Bom. L. R. 686 30 .M. 224, 7 

C. W. N. 327. 14 M. 338. 15 O. 621. 105 I. 0 802 28 Cr. L J.978 
1930 il. W. N 770. 

—the H. C. will not Interfere where the Lower Courts have 
passed j’udgment on careful and deliberate consideration of the 
evidence. 20 W R. Cr 61: 12 B. L. R 249. 24 A. 346, 8 C 895 6 
A. 484. 18 P. W R 1909 : 11 Cr. L. J. 110,8 P. R Cr 1900. 8 P.R 
1909 : 10 Cr. L. 3.314,30 M. 221 7 C W N. 327, 15 C. 621. 14 m! 
338 and both the lower courts have concurred in a finding of facts 



€53 


ORIJlIJfAL PBOCEDUSE CODE. 


S. 439- When the H> C> will Interfere and when neti 
grounds of interference — contd, 
and there is nothing illegai or erroneous in the procedure of the M. 
«4 I. G. 937 •• 23 Cr. L. J. 393 . 1925 Lab. 42. 

it is only la Ter; exceptional circumstances that IheH. C. 

<tIU interfere in rension with the action of an; subordinate coort 
in respect of an; pending ease. 26 C. ?S6 : 3 C. W. N. 491, J899 A. 
W iV 21i,25C 233.1 P. W. R. 1909: 9 Cr. L. J. 151, 3P. W.B. 
1909 : 9 Cr. L. J 154. 14 C. W. N. 167 (note). 6 N. L. J, 119 : 73 1. 0. 
335. 38 0. 68 or part-beard trial. »05 I C. 803 s 1927 Mad. 975 : 

1927 M. W. N. 752 : 39 M L T. 452. see other eases under the heading 
"Can interfere with the proceedings of the Subordinate Court’ 
ieluw 

where the facts found by tho M. on which be conricts the 

accused would also constitute a more serious oSeoee the H. C. will 
not ordiuarily interfere unles the sentence appears to bo inadeiiuatd 
or the accused has been deprived of the right of appeal. 93 X. 0 
4J9 : 26 Cr U J 15S9, or the views of the trial court Is clearly wroog- 

1928 Lah. 546 : 9 Lah. 12 ; 108 I. C. 265 : 29 Or. L. J. 366. 

—but the H. 0 bas revisional powers when the lower court 
has assumed lunsdiction by ignoring aggravated facts. 1935 5fsd 
367, contra., 54 M. L. J. 456 t 109 I. C. 907 . 29 Cr. L. J. 635 : 1928 
Mad. 585 

—application for enhancement of sentence should be made wh*o 
possible before the accused has served bis sentence. 1928 Pet. 801 : 
107 J. C 536 29 Cr. L. J. 261 x 9 A. I. R Cr. 523. 

——unless the order passed by tho A! under s. 562 is mlsishen 
or injudicious ot amounts to i failure of justice, the H. 0. will 
interfere in revision. 85 I. C 848 : 26 Cr. L. 3. 624. 

• DO revision lies against the attachment of accused’s properly 

to recover fine, 28 P. L B 1915 : 16 Cr. L. J. IBB : 57 lod. O. 
550. 

the H. 0. will not interfere with the executive and admicis* 

trative matter, 19 M. L. 3. 566:llCr. L J. 69.17 0. W. N. 13w 
or matters under special eoactmeats. 39 M. 1085, 41 C 466 F. B 

when a criminal case is referred to the H. C. by the Sessloo* 

Judge and one Bench of the H. C. without finally disposing of 
returns the reference in the other eonoected cases to the Session 
Judge and asks him to deal with them in the light of their judgmen s 
another Bench of the H. C. constituted by the Chief Justice h® 
jurisdiction to proceed with the trial of the case pot already 
of. 51 U. 122: 27 L, W. 239.28 Cr. L. J.974; 63 M. L.J.63i- 
1937 AI. W N. 835 : 105 I. O. 686 Sp. B. 

“—where the lower appellate court refused to allow parties to 

Tx ^ . -‘^rfered in revisioa 

t this sec. does no 
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S 439, When the H. C. will interfere and when not, 
grounds of Interterenee— confd 

— -the word "corrcctoess** in the tec docs not mean that the 
court may enquire whether the finding was ocreptable to it on 
balance of the evidence 27 A. L J 775 ; 19.’9 All. 557 . 19i9 Cr C. 
176 : 117 1. C dlb : 3i) Cr. L. J. 756 

as a gcner.il rule it is expedient nut to interfere, on revision, 

with an order of acquittal at the instance of a private person unless 
It is demanded in the interest of public justice. 42 C. 612 . 19 C. W. 
N 151. 41 H 560 . 21 C W. N. 25U t 44 C 703. 

'the H C will interfere la revision against acquittal only 
nbere it is urgently demanded in the interests of public ju>ticc. 
43 M L J 35'J I9ii M W N' 579 : 31 M L. T. 342 68 I. 0. 615 : 
23 Cr L J. 583F B.42C 612 /of 8i I C. 274 : 1925 Pat. 165 25 
Cr. L J 1266. 20 L W 3»7 : 1924 M. 837. 39 U 505 69 I. C 379, 
33 C. \V N. 576 U9 I C 139 . 30 Cr L J. 1013 : 1929 Cal 639. 
see ofAer cases OR Me poinf under the heitdtn'j "Kevision of orders 
of acquittal '* 

•—where the S J has exercised bis judicial discretion In 
refusing permission to withdraw a case, the H. C will bo very 
reluctant to interfere, 92 I. C. 750 : 1926 Mad. 296 : 27 Cr. L J. 334, 
— the H. C will not ordinarily interfere with an order of the 
lower court under s. 528 Cr. P. C. 108 I C 329 . 1928 Pat. 347 : 29 
Cr. L J 373. 

—where a discretioo has been exercised by a court of comps* 
tent jurisdiction which IS not on the face of it arbitrary, the H 0. 
in revision will not interfere. 3 Pat. 708. 

>lf a M relies wroogly on a piece of evidence, this is no error 
or want of jurisdiction warranting an interference m revision by the 
H. C 1 Pat. 75 : 3 Pat. L T. 17 65 I C 616 : 23 Cr. L J. 152. 

the H C interfered where defective investigatiOQ constituted 

material error, 2 Weir 570. where the judgment was manifestly 
defective and findings were insufficient to sustaio the conviction, 2 
C, L. J. 516, where the fact of the witnesses being accomplices were 
not considered and hearsay evidence was improperly admitted on 
Important paints. 2 0. W. N 672. where there was omission by 
tbe Appellate Court to consider the contradictory previous state- 
ments of witness, 2 Weir 573, where a large amount of attention 
had been directed by tbe Lowe' ” ' l '1' ^ 

361 . 15 W R Cr 86. 2 W. R. Cr. • 

L. R. 686, 12 P R. Cr. 1905, wher 

appeal without examining tbe ■ 

independent judgment to bear on ' • 

Cr. L J 137, 14 C. W. N. 23 (notei, 13 0 \V N. 192 (note), 24 A. 254. 

C. W H wbere the conviction was based on discTepant evi- 
dence of which no notice appeared to have been taken by both the 
Lower Courts. 8P W. B. 1912 . 113 P L. R 1912 15 Ind C. 95, 13 
Cr. L. J 463, where the complainant was an enemy of tbe accused 
and other circumstances made tbe case doubtful, 28 P. W. R. 1914 • 
168 r. L. R. 1914 : 15 Cr. L. J. 591 25 IndC. 313. / 
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grounds of interference— AMifd. 

ffberc the complaint disclosed no offence and the charge 

framed was not sustainable the H. 0. could quash the charge, i* 
Lab. L. J. 351j 1927 Lab 825: J06 I. C. 224 : 28 Cr. L- J. 1010. 

under the amendment, the H. C. can interfere with the order 

under ss. 145 and 147 Or. P C not only on tho question of jurisdic- 
tioD but also on the question of legality. 6 Pat. L T. 799 ; 27 Cr. L. 
J. 142 : 91 1. C. 814 ; 1926 Pat 196. 22 L. W. 831. 

the H 0. will not lightly interfere with the order of the 

Dt. M. for the managemeDt of the attached properties under s- 11° 
Cr. P. O 1U4 I a 104 : 1927 Pat. 393 : 28 Cr. L. J. 776 : 9 Pat. L. T. 
109 : 7 Pat. 1. 

where no question of European British subject is !nToi''^d 

the Madras H C. has no power of revision over a sentence by th* 
S J. of Bangalore, the proper tribunal being the Resident's court 
45 M. L.J.8C0; 18 L. W, 895. 

——where a parda lady is compelled by the M. to appear befet® 
him on the ground that other ladies belonging to the same class 
had appeard la court out of their own free will, the H. C. williotef 
fere m revision. 99 I. C. 126 : 1927 All 149 : 28 Cr. L. J. 94. 

—when the M has not given a reasonable opportunity td 
accused's pleader to present bis case the H. C. may interfere ' 
revtstou. lOl I. C. 595 : 1927 Bom. 361 : 29 Bom. L. R 483. 

——the H. C. will not bear in revision the party who is in c® 
tempt of court. 1928 Cal 241. 

—where a reference by a Sessions Judge was dismissed 
hearing the counsel no revision lies on the same grounds. 1 
Ail. 724 : 25 A. L. J 1010 : 106 I. C 680 ; 28 Cr. L. J. 88. - 

the H C. canoot pass an order under sub-sec. 2 of s 

the Reformatory Schools Act uot only on appeal but also ia re 
sion. 1928 Bom. 348 ; 30 Bom L. R. 952. 

for expunging objectionable remarks m the j'udgment o 

the lower court the procedure to be adopted is to file an appe<il ^ 
not to prefer a revision. 1930 M W, N, 791, 44 A. 401 on. 

the object of requiring application to be made first to 

District authorities before moving the R. C. is that in dealing w 
the matter the H. C. may have before it the reasoned opinions 
two courts on the point at view and this object is 
parties are allowed to take points which they did not press m 
court below. 45 A. 526 • 73 1. C. 801 : 24 Cr. L J. 689. 

How and when the revJsional powers of the H. C. can 
Invoked. 

—the H. C. may act upon information in whatever 
received. 24 W.'B. Cr. 60. 1 A 139. 2 A. 448. 24 A. 346. 2 M. 38. * ^ 
L. H. 25: 10 Cr. L. J. 237, but it is right practice that 
should be moved in open court. 2 B. 564, 16 B. 580, Ratafllal 

“—a previous applicstion to the & j. is an essential ; 

a revision oetitlon can be enterlaina/i in tha TT. O. lOl I* t' 
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433. How and whan tha raatalonat pewai* of tha H. C> 
can ba Invokadt — contd. 

28 Cf. L. J. 475. J9 A. L. J. -125. 41 A. 591, 1927 All. 829 : 102 I. C 
352 : 28 Cr. L. J. 544. 

it is the settled practice of the Allahabad H. C to refuse 

to hear aa application for revision even after it has been admitted 
erearle. if the applicant has not first applied to the Dt. M. or the 
8. Judge for revision 27 A. L J 514: 119 1. C. 444 : 1929 All. 272. 
1921 All 30. 1927 All. 829. 1921 Cal. 76 Rel on 

—It is not the practice of the H Courts In India to take 
action under B. 439 on a report by a Dt. 51. which has for its object 
interference with a decision by a court of Sessions 73 I. C. 269 : 
24 Cf. L J 573. 

the H. C. is not debarred from exercising its rights of 

revision in respect of an order of S. J merely because the orisioal 
promoter of the petition is the Dt M. 1? S L. B 268 : 83 I. C. 
881. 

— the H C. may also exercise Its power oo its own initiation 
1912 P. W. R 7,2 Bom 564 

—in Lahore H C petitions in revision are entertained only 
when the Dt 51. or the S J is first moved unsuccessfully. lOl I. C. 
255 : 1927 Lab. 685 : 28 Cr. L. J 815. 

——this see. need not be read subject to s 417 and the H C. can 
entertain a reference when the Local Govt, has been moved to 
prefer an appeal or having been moved has declined to prefer 
such appeal. 1930 Lab. 159 : 12 Lab. L. J. 5 : 123 I C 841 . 31 Cr. 
L. J. 584 . 1930 Cr C 167. 1926 Pat. 176. 1929 Pat. 139. Rel on. 

— —under the Defence of lodia Act (IV of 1915) the H C. has 
oo power to interfere In revision, though Special Tribunal proceed* 
mgs are judicial. 3Pat. L J 581.607 

—when the AI. acts wholly without jurisdiction under the 
Extradition Act (XV of 1303) as 7 and 10, the H C. can revise the 
proceedings 41 C. 400, 39 C. 164. 7 Bom. L. R. 463. 

Powers of the H. C. in revision. 

Can enter into /acts. ^ 

— ~it is competent to the H C. In revisions to go into the facts 
and if not satisfied bey'^nd doubt as to the guilt of the accused, to 
set aside the conviction. 20 A. L. J. 276 : 66 I C 177 : 23 Cr L. J. 
241. 99 I. C. 123 1927 AIL 147 . 28 Cr. L. J. 91. 

a finding of fact should not be usually interfered with m 

revision { but when it is not based on auy positive evidence but on 
infereoccs only it may be interfered with 1930 Cr C 417 : 1930 Fat. 
209 : 31 Cr L. J. 249 : 121 I. C. 321 ; 11 Pat L. T 319. 

- ■ • . fpQQj entering into a 

• . • i the facts in order to 

. . ice. 5 Pat L. T. 538 : 

but when the acquittal of an accused Is based on finding 

of fact only, the H. C. will not interfere m revision 86 I. C €5 : 26 
Cr. L. J. 689 : 1926 Lab. 336. unless it Is shown that the evidence on 
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the record left no scope for the courts below to come to that condo 

sion. 1929 Sind 90 : 30 Or L. J 548 : 116 f. C. 99. 

where the Judge after disbelieving the whole prosecution 

evidence convicted the accused on the basis of certain ezparte 
official reports which were not admissible at all, the H. C could 
interfere in revision, J927 All, 147 . 28 Cr. L. J. 91 : 99 I. C. 123 

the H, C. will not interfere where both the lower court* 

have concurred m a finding of fact and there is nothing illegal la 
the procedure 84 I. C. 937 • 26 Cr L. J. 393 ; 1925 Lab. 42. 

under special circumstances the H. C. may. when It tbinlis 

fit, enter into the questions of fact and upset the concurrent findings 
of fact by both the Lower Courts. 28 B. 5JJ, 8 Bom. L. B 851:4 
Cr. L. J. 446. 13 P. W. R 1909 : 1 1 Cr. L J- 9? 20 P. B. Cr. 1907 ; 6 
Cr. L. J. 263, 13 C \V. N. 267 (note), 2 O. W. if. 672. 22 C. 993, 30 P- 
W. B. 1905. Rat. Un Cr 177. 9 Bom. L. B. 706 : 6 Cr. L. J. 70. 4 C. 
L. J. 232. 20 A. L. J. 276. 66 I. C 177 : S3 Cr. L J.241.72LC. 
892 s 24 Cr L J 476 : 1923 Alad. 237, 4 Pat. L. T. 265 t 1 Pat. L » 
25 J 72 I C. 959. 

——the levislonal court does not decide the balance of * ji j 
lity between two conflicting issues of fact but it may be eempeh*® 

to di&sent from a finding of fact which IS either perverse or baa been 

arrived at contrary to well established principles of Jaw. 21 A. t" 

—in case of misappreciation of evidence by the Lower Court 
the H. 0. must hear the accused. No doubt, the section caly ®*7. 
that the H. C. may interfere in revision but ‘'may'’ is the oaly vrW 
that could be used. IS Cr. L J. 285 23 Ind. C. 493 

different view m evidence is no ground for interference. 1 

I. C. 450 . 28 Cr. L. J. 834 : 1928 Pat. 13- 


When the R. C. can deni w*th the order of discharge 

when the order of discharge of an aroused person has t 

effect of operating to the detriment of a third person he hjst® 
Tight to apply for the revision of the order. 5B C. 1023 ; 33 0. vi- 
468 : 1929 Cal. 319, , . 

the H. C. can set aside the order of discharge of the 

and direct him to he committed for trial, 52 M. 156 : 113 I C, 5i • 
1928 Mad. 1267 : J928 M, W N. 312 . 55 Af L. J. 674 ; 30 Cr. L. J- 
184 (6 A. 40. 15 C. 608, 27 B. 84> Ret on. 


Can enhance sentence. ^ 

ordinarily the H. 0. should be loath to enhance the sect* 

but there are occasions when the H. C. has every right to 

own opinion which may be contrary to the opinion of the Dis 

authorities. 1928 All 417, ^ 1 ] 

enhancement of sentence is a very serious thing ^ \V, 

the facts and circumstance of the case should be considered. 33 tj , 
N. 599 : 49 C L. 3/432 $ 119 1. 0. 301 : 1929 Cal. 747 : 30 Cr L- J g 

the H. 0. may enhance sentence on revision. 14 ^ f,f 

254, 6 A. 622 F. B.. 17 P. H. Cr. 1898 F. B , but not on the . 

the accused beinc an old offender. 21 P. B. Cr. 1902. 43 P. R- 
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S. 439. Powers o1 the H. C. In revision. — conld. 

3 Cr. L. J. 341. 19 P. R. 1905, Ret. Un. Cr 457, 4C1. coniro. 36 P. R. 
Cr, 1884, nor on the Eround of discovery of fresh evidence. 21 W. R. 
Cr. 47, nor where the accused has undergone the sentence. 29 P. W. 
R. 1913 : 14 Cr. L. J. 529 : 21 Ind. C. 471 eontra, the H. C. tan impose 
additional sentence on revision even where the sentence passed by 
the lower court has been served up. 1929 Lab 961 

the H. C will not enhance sentence on a reference by the 

District M. 1928 Lah 6GD : 29 Cr. L J. 235 s 107 I C. 285 

the H C should not interfere if the sentence passed involves 

substantial punishments but it would interfere if the punishment 
awarded is manifestly inadquate 1929 Lah. 961. 1928 Lah. 507 : 108 
I. C 162 29 Cr. L J. 343, 1928 Lab 951: 29 Cr L. J 764 s 110 
1. C. 796. 

setting aside tba conviction with respect to two counts 

and declining to interfere with the senteneo in respect of third 
does not amount to enhancement of sentence, 1928 Mad 651 : 111 
I. C. 399 - 29 01 L J 847 

—ft baa been the practice of the Bombay H C to accept the 
conviction as conclusivo and to consider the question of enbancemeot 
on that basis. 32 B 162. 

as a matter of practice the H C. will not entertain 
a revision application for enhancement of a sentence at the 
instance of a private complainant 33 C W. K. 693 * 50 C L J. 
176: 1926 Cr. C. 439 : 1929 Cal. 785. 43 B 358. 81 I.C. 614: 25 
Cr. L J.960. 12 0. L J. 421:2 0 W N 550. 1928 All 419. But in 
— „„ .. — *1 »i.A in'!* I )i ji() jj when 

• dequate, 1929 

■ • • • or manifestly 

13 

according to the Calcutta H. C.. tbeH. C can interfere on 

“ ’ ‘ ’ enhance the sentence 

. erfereofits own motion. 

■ Cr L.J 979 

. of the accused the more 

serious 13 the breach and the bcavior should be the senteoce ({□ this 
case a Deputy Collector was proved to have taken bribes) 29 Bom L 
H. 996 : 1927 Bom 501 106 1. C 1005 ; 28 Cr L. J 1012 

—where in a case of communal disturbance the Sessions 
Judge gave a lenient sentence, there being no violation of any 
general principle the H. C did not enhance the sentence in revision. 
1923 All 287 : 108 I C 567 : 29 Cr L J. 446 

when an appeal against conviction is filed and the appeal is 

admitted it is not desirable to issue notice to enhance sentence 
before appeal has been dismissed after being dealt with on its merits. 
49 B 450.87 1 C 424- 1925 Boro. 268. 26 Cr L J 968, 1930 M. 
446 : 58 M L. J.490 1930 Cr. C. 498. 

Can $et aside the order of acquittal * 

——the H. C. can on revision set aside an order of acquittal on' 
merits. 18 C. W. K. 1244 contra 44 A 333 
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S. 439. Powers of the H> C. in revision. — contd. 

—the E. C. can convict the accused oa a charge on which the 
accused has been acquitted in effect. 9J 1. C. 134 : 2? Cr. L.J.5^6: 

1926 Lah. 361. For other cases on the point see cases under the 
heading "Bcvision of orders of acquittal" below. 

Can pass one aggregate or consolidated sentence. 

the H. C. may m revision pass one aggregate or consoHdateo 

sentence 4 C. W. N 245. 

Can alter the finding and confirm the conviction. 

the H. C. may in revision alter the finding and confiim the 

conviction. 22 C. 391, 21 C. 827. 

Can alter conviciton. 

a conviction under s, J86 can be converted into a conviction 

for an offence under s. 22S (b) by the H. C. in revision. 103 I. C. 833 : 

1927 Lah 708 • 28 Cr. L. J 753 : 9 Lah. 214 j 29 Punj. L. R. 196. 

Can quash conviction. _ 

— -the H. C. on application for revision of an order of the S J- 

confirming a conviction by a M. directed the application 4® 
converted Into one for revision of the order of the W. and quBsheo 
the conviction. 20 A L J. 198 : 66 I. C. 184 : 23 Cr. L. J. 248- 
Can reduce sentence 

—■to reduce the sentence the H. C. should be satisfied th»* 
fs very unreasonable and excessive. 1930 Sind 58 : 1930 Cr. C. 12«. 

——where after rule wa — j .t- a roiiviC' 

ttoQ, the Sett lemeot officer 
the preparation of a fteco 
sidered it and reduced the s 
47J J 24 Ind. C. 501 

Can restore the sentence of the trial Court w 

—when an accused person appliea under this section the »• 
C. can, in the interest of justice, set aside the order of the appellat 
court reducing the sentence and restore the sentence of the tris 
Judge 1926 All. 719 : b Cr R. 274. 

the H C. can in revision interfere with the excessiv 

sentence 1929 Lah. 187 . 118 1. C. 438 : 33 Cr L. J. 91S 
Can quash commitment 

theH. C. can quash a comniitment made by S. J. orI>t. w* 

12 0. W. N. 117 ; 6 C. L. J. 760, 30 M. 224. 7 C. W. N. 327, 2 A. 398. 
Can quash proceedings. , 

the H. C. can quash proceedings though such power , ^*7 

be exercised In exceptional cases. 1928 Lah. 945 : 10 Lah. t- • 
485. When on the evidence It appears that no offence has hceo co ' 
mitted the H. 0. will quash the proceeding. 52 B. 151: 1928 
116; 29 Cr. L. J.3i7. 

Can consider the case of convicts other than the petitioner. ^ 

where some »of several persons convicted preferred re'*'”' 

petition to the H C., the H. C. m setting aside the convictions ® 
petitioners could set aside the convictions of other persons also. i 
Pat. 249 :;29 Cr. L. J. 259 s 107 1. C. 529. 
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S. 439. PAwvr* of (ho H. C. In rowlolon.— contd. 

Can direct retrial or coinrnilment 

the H. C. haa under >9 433 and 439 all the powers of an 

Appellate court which include a power to direct a re-trial or com- 
mitment. 36C 994.7 C W N.Sil. 6 C. U J. 251 . U C. W. N. 275. 
(27 C. 126. 6 G L. J 705, 33 C 12S2» Disi., 192S Mad 1267 : 1928 
M. W. N. 312 23 L W 651. 6 A. 40. 15 C. 608. 27 ». 84. 

but retrial ehuuld not be allowed after the whole matter 

has been tnrashed out aud the defects brought to light in the course 
of prolonged proceedings 29 C. W. N. 408 ; 41 C. L. J 172:85 1.0. 
705 : 1925 Cal 603 

— 'wheic on the facts there was prima facie case aginst the 
accused under s 47l I. F. C. but the M. convicted the accused under 
s. 196 1. F C. the H C. in revision ordered commitment to the 
Sessions 30 C W N. 840 : 44 C-L.J 113 96 I.C. 119 27 Cr L. J. 871, 
irAen Can order further inquiry 

—— d Court of revision cannot order further inquiry merely for 
disagreement with the conclusion of the M . it can order further 
Inquiry in oases where the M. has not Uken anfRcicni trouble or has 
coma to a perversa decision 1929 All 588 : 117 1 C' 345: 30 Cr. L j. 
755 : 1929 Cr. 0. 176 

Can interfere with an order under 9 StS Cr P C 

— ^-although it IS not tb« practice to interfaTe with an order of 
the lower court under s. 528 Cr. P C . it will interfere where there are 
reasons for so doing 1923 Pat 347 . 29 Cr L J. 373 . 108 I. 0 329. 
Interference leith order under t. 552 Cr. P C. 

unless the order of a M under e 562 is clearly mistaken or 

iniudlcious or amounts to a failure of justice the H. C. will not 
interfere. 85 I C. 848 : 47 A 353 : 1925 All. 644 : 26 Cr. L J 624, 
100 I C 127 . 1927 Cab. 353 28 Cr. L, J. 255. 31 C W N.960 . 
104 I C. 447 1927 Cal. 702 : 28 Cr L. J. 831, 107 I C. 775 : 1928 
Lah.92e! 29 Cr L. J 291. 

Quettujns of mi$}Oinder can be raised tn revision 

a plea that a joint trial was illegal under s. 239 Cr. P. C. 

can be raised for the first time in revision. If the point is made out 
the trial IS vitiated even If there is no prejudice. 1925 Cal. 248. 81 
I. C. 343 : 25 Cr L J. 807. 

-—but the H. C. will not interfere wiih a conviction solely 
on the ground of a technical illegality relating to misjoinder of 
charges. 93 I. C. 1054 ; 27 Cr. L J. 558 . 6 Cr R 267. 

closed the case was 
' ‘ . * ted for an unusual hour 

' se was dismissed, the 

H. C ought to interfere m revision in such a case to set the matters 
right. 93 1. C. 607 : 1927 Mad. 139 . 27 Cr. L J k391. 

Can interfere u-ilA orders not final. « j. 

the 11. C. has wide powers of Interference under a. 439 and"^ 

can interfere even with orders that are not final, where it is apparent 
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S. 439. Powers of the H. C. in revision. — contd. 
ttiat grave injustice trouid be done by allowing the proceedings to 
continue. 67 I. 0. 589 : 23 Cr. L. J. 429. 105 I. C. 686 : 1927 .\f. W. U. 
835 : 28 Cr. L. J. 974 : 39 M. L. T. 548. 


When can give effect to compOiitiOH. 

this aec. does not authorise the H. C. to give effect to the 

composition of an uffeoee during the pendency of an application 
revision. 20 C, W. K. 1071 • 43 C. 1143. Contra. 252 P. L. B IW}. 
7 A. L. J. J03: n Cr. UJ. 203. 1929 Nag. 278 : 1929 Cr. C. 454; 
118 I. C 681 : 30 Cr. L. J. 960. 

but where a M. refuses lo allow composition of an offence 

cotnpoundahle with the leave of the court without rightly eter- 
cising the discretion the H. C can interfere in revision and allow 
composition 1929 Pat. S12: 1929 Cr. 0. 273,55 0. 1190. 

Can hear private complainant. 

in bearing a revision the H. C. can bear a private compla'°’ 

ant in the ease of an offence under ss. 500 and 5DJ I. P. C. 50 U 
159 J 36 C. L. J. 287. 42 C. 612. 


Can interfere ictlh the proceedings of the Subordinate Court. 

—— theH. C may stay the further proceedings of tbs 
Court under this sec. 1905 A. W. N. 238 : 2 A. B. J« 973 : 20 b* 
543. 36 P L. R 1909 : 9 Cr. L J. 131. 3 P. W. R 1909 ; 9 Cr. 

154. 22 C. 131. 1925 Mad 39 ; 47 M. L. J. 373 Confro. 85 I. 0. 37 : 
Alad. 315 . 26 Cr. L. J. 421. 

—but s. 439 does not authorise the H. C. to direct a suboroina* 
court to refrain from trying an accused against whom procesj » 
been issued by sneb court. 2 Pat. 257 : 74 X C. 7I3 : 24 Or. 1>. J* ' 
—ordinarily there is no justibcatioo Jor a H. 0. to tate uP 
revision what are really interlucutory matters in a criminal Cour . 
1930 Lab 346 : 1930 Cr. C 394, 1926 Lab. 280. 25 O. 233. 

the H. C. may interfere with all interlocutory procefdu’S* 

and interlocutory order*. 22 C. 13J. 20 W. B Cr. 23. 130 P. I*. W* 
1901. 257 P. L « 1904, 1 P. W. K. 1909. 2 S. L. B. 25 ; lO Cr. I> 
237, 103 1. 0. 835 i 28 Cr. L. J. 755 : 9 Lah. L. J 440 ; 29 Punj L. «• 
237 : 1927 Lah 730. 39 M. 561. 1925 Ail. 311. and ibc order 
a charge IS an interlocutory one 103 1 C. 835 ; 9Lah. L. J 440, -» 
Cr. L. J. 755 : 29 f onj. L R 237 - 1927 Lah. 731 ; but the H.,C. 
not do so unless tbe case is of an exceptional nature 25 0.-^ 
contra, 45 P. B. 1885. 

it is only in exceptional cases that the H. C. will interfere * 

pending cases. 8S I. O. 18l : 26 Cr. L. J. JC93 • 1925 Nee. 345. 88 1 • 
189 ; 26 Cr. L. J. 1101 ; 1925 Sind 328. 25 C 233 89 I. C. 247 : 26 *;• 

J. 1303 : 1925 Sind 231. 26 C. 786-3 O. W.N 491. 1899 A- W. 
212, 1 P. W. E. 1909 s 9 Cr. L. J 151. 3 p. W. B. 1909 ; 9 Cr L- 
154, 14 C. W. N. 167 (note). 6 N. L. J. 119 : 73 I. 0 335. 38 C. 
1.0.224: 1929 Lab. 87. or in partheard trial. 105 I. C. 803 : 1-' 
Mad..975 : 

when the H. C. has stayed proceedings tho Lower Court* 

bound to stop the proceeding, when credible information such a* 
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letter or tcleersm from cnuneet retained !n the C'lse is shown to him. 

2 C \V. N f98. 5 r W. N 110. 19 .M 375. IS C. W. .V 1031. 

Can inquire into the rea$finafor discharging jury 

It cannot >>o said that the II C is debarred from enquiring 

into the validity of the reasons for discharging a jury. 33 C. W N. 
425 - 56 0 1032 1929 Cal 343. 

Can inter' ■' •> * . i ■ 

n , “ • , S J. has granted 

bail the b • • Or L J. 1363 : 82 

I C 755. “ ■*.:••• . . , /?c/ 1925 Nag. 228. 

Can interfere uitk the order under s 107 Cr. P C 

where the lower court rejected the sureties offered in res* 
pect of an order under s H>7Cr. P C *nd the rejection appeared to 
be totallv unwarranted, the H. C. could direct the lower court to 
accept the sureties 48 C L J H3 • 29 Cr L. J. 842 • 111 I. C 394 
Can quash procee</in7s of Cttil narare 

— whe-e the H C is of opinion that proceedings are of clrll 
nature, it has power m revision to quash the whole proceeding. 84 
I C. 351 • 26 Cr. L J 287 : 1925 Lab 289. 26 Punj L K 422. 
Revision of preeeedinga. 

— theH. C has power under this sec to revise an order under 
8.476 33 M. 48: 19 5f L J 766: lOCr. L J 420 3 Ind 0 934, 

P. B., 21 M. 124. 34 C. 42 11 C W N. 125-4 Cr L. J 460,26 B. 785, 
1908 A. W. N 22 27. 18 P. R Cr 1902. 23 A. 249. 26 A. 249 1907 U. B. 
R.Cr. 1 P. C. : 6Cr. L J. 25. 9 C W N 1030 23 0 532. 29 M. ICO, 
40 C 477 17 C. L. .1 245 • 17 C W N. 647 : 19 Ind. C 197 : 14 Cr L. 
J. 197. Vi C 714 : 11 Cr L J. 357 . 6 Ind C. 473 : 14 C W N. 806 
32 M 49 . 4 M. L T. 404 i 19 51 L J. 42: 9 Cr. L. J. 41, 42 0. L. J. 124 : 

1925 Cal 1182 

the H C will Interfere in revision with direction to pro- 
secute made under s 476 Cr. P. C oaly when that direction is based 
on grounds merely fanciful, grounds eo empty and so obviously 
wrong that the court granting cannot be said to have formed serious 
judicial opinion. 25 Bom. L. R 262 • 72 I. C. 359 24 Cr. L. J. 359. 

— the H C cannot acting under this sec. revise sanction 
orders of Civil or Revenue Courts 26 M 139, 28 A. 554 F. B.. 31 A. 
38. 26 A. 249 F B , 4 L B R. 339 • 9 Cr. L J. 2i. 17 .M L T. 268 : 16 
Cr. L. J 232. 40 C 477 F. 0., 190) A. W R. 172 contra. 5 P. R 1903 : 
7P. W. R 193- 7Cr. L. j. 281.23 A 249 ; A W N 1901.59.26 
A. 514. 35 C 909. 7 L. B. R 76 : 6 Bur L. T. 144 : 20 Ind C 752 : 14 
Cr, L. J. 496. 92 I. C 454 : 1926 All 229 . 27 Cr U J. 278, 96 I C. 877 . 

1926 All 577 27 Cr L J. 1021 

even where ail the Lower Courts have concurrently refused 

ii-n TT n — i _ -« refusal proceeds on 

' ' ■ • • . for the purposes of sec. 

' ' '* . *• but such power should 

in an application for revocatton of sanction granted by the 

Lower Court the H. C. is competent tocxercise the broad and general 
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S. 439, Revision of ppoeeedings.—con/if. 
powers granted under s. 195, whetber the application is regarded 
as one under s. 539 of the Cr. P. C. or a 622 of the C. P. C. I3 C* t** J* 
2J6;9Ind.C 706 

whereas J. refuses to Interfere with the order of a if. 

sanctioning a prosecution the H. C. may, under this sec exercise the 
power conferred upon an Appellate Court by sec. 195 (b) 30 A. 
243. SOM 382 

.where a civil court has taken action under a, 476 Cr. P* C- 

tbe Rovisiooal Court cannot act under a, 439 Cr. P. 0. 85 I. C. 

26 Cr. L. J. 523. 

as the amendzzient of the Cr. P. 0 has abolished sanction 

replacing compiaint to be filed by the Court and the same having 
been made appealable, the H. C. should not ordinarily interfere in 
revision when the Court below insists on proceeding with the 
prosecution. 95 I C. 312 ; 27 Cr. L. J. 776 ; 27 Punj. L. B. 314. 

appellate orders refusing to withdraw complaint unders. 

476 B. should not ordinarily be interfered with in revision. 99 3- v. 
887 ; 27 Or L. J. ion. 

——tbeH. 0 cao interfere with an order passed under *• 34** 
42 P. R. Cr. 1885. 8 P R. 1904. 10 Cr. L. J. 210. 13 C. W. N. 283 (note). 
14 0 W. N 114 (note), or under s 114. 2 C. W. N. 672, 12 0. w. 
1044, 13 0. W. N. 119 (note) 19 0. J27.or passed under eec. 145. 270- 
981. 30 0. 443. 1904 0. W. N 234. 7 Pat. L T. 799 ; 27 Cr. L J* 

91 1 C. 814 ; 1926 Pat. 196. 22 L. W. 631. 5 0. W. N. 42S. 14 0. W. 

74 Inete), 31 M 416, 6 C. L. J. 182 . 6 Cr. L. J. 192. 2 P. B. Cr. 1899 
F B. 23 P.R.Cr. 1902. or under sec 522 36 0.44,27 0.415 

— -the H. C. which can confirm the order under s. 
also modify that order to such extent as may seem fit. 1929 All. 8..11 • 
116 I. c. 786 ; 27 C. L. J. 670 ; 30 Cr. t. J. 6T0. 

further application for revision does not lie against an order 

passed by the Sessions Judge in revision of the order passed by the 
Magistrate on appeal against a notice of demand under s 
the Bombay City Municipal Act. 1928 Bom. 376 ; SOBom. B. It. 
1084 

an order of a Jfagistralo under s 113 (4) of the Railways 

Act is an administrative or a mioiaterial order and the proceedings 
before him are not criminal proceedings and is not subjet to revision^ 
1930 Sind 162 : l930 Cr 0. 646. 1926 Smd 57. 1927 Sind 23. /of. 

If costa can be awarded. 

the H. 0. cannot award costs incurred before it on the 

bearing of a Criminal Bevisiou against an order under Chap aU 

(8S. 145.148) Cr. P. C.. 48 M. 262 : 1925 Mad. 438 ; 86 I. C. 147 : 26 

Cr. h. J. 707, F. B., 1922 Mad. 502 F. 

Notiee to accused, Sub'sec. (2) 

the language of this sub-siw. fs mandatory. An order of 

- - *- ‘he prejudice of the acoosed 

• ivlng the accused an fPP'’*' 

irregularity and the order i» 

. If. 168, Eat. 179. 
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S, 439. Notice to accused. Sub-sea. '{2)^ontd. 

—under this ecc. the H C. has oo power to set aside the order 
of the M. under s 562 (I — A) Cr P C. and sentence the accused to 
, without givioR him an 

960 ; 47 C. L. J. 353: 55 
tCr. L. J. 831. 

me n c. may uy vajiue ui sec. slS issue a warrant of arrest 

without previous notice to the accused because that is not an order 
prejudicing the accused under this see. 8 L. B. It. 290 
Revision of orders ot acquittal. Sub*see. l4). 

as a general rule it is expedient not to interfere, on rivision. 

with an order of acquittal, at the instance of a private person, 
unless It IS demanded in the interest of public jusstce. 42 C. 612 ; 
19 C. W. N. 184. 41 B 560, 21 C W N. 250 44 C. 703, 1925 Oudh. 
321 : 2 0 W. N. SC. 89 I C 388 ; 46 Cr L J. 1348, 102 I C. 219 : 

1927 Nag. 170s 28 Cr L J.523.I(i6I C 450 1928 Lah. 18S : 49 Cr. L. 
J. 34 

^—powers in criminal revision are not intended for the gratU 
fieation of private malice or W vindicate the position of private pro> 
secutor when technical offence has been committed. 1930 Pat. 241: 
9 Pat 113 . 1930 Cr C. 509 

— ^in private prosecution the H C. will not ordinarily interfere 
with tbe order of acquittal unless it is satisfied there has been an 
error of law or gross miscarriage of justice or it is for public interest. 
33 0. W, N 576 . 1949 Cal 639 : 30 Cr L. J. 1013 : 119 I. 0. 130 ; 
1929 Cr. C. 357. 

the H. C. can in revision set aside an order of acquittal oo 

merits 16 C W. N 1244. 

— the H.C. will interfere lo revision against acquittal only 
' ‘ .1 . J J. . .1 . )ubJio justice. 1922 

58S F. B . 42 C. 
6 Pat. L. T. 833 ; 

. L. J. 433, 23 A. L. 
26 Cr L. J. 393 : 
C. 668 : 1925 Lab 
. .9 . 100 I C. 1053. 

1928 Lah 844 ; 109 1 C- 362 ; 29Cr. L J. 538, 1930 Lah 159. 123 I. 
C. 841 : 31 Cr i.. J 584 . 1930 Cr. C. 167. 

—this sec. need not be read subject to 8 417 Cr. P C and tbe 
H C. can entertain a reference when tbe Local Oovt has been 
moved to prefer au appeal or having been so moved has declined to 
prefer such appeal. 1930 Lab 159: 31 Cr. L. J. 584 . 12 Lah L. J. 
5 • 123 I. C. 641 : 1930 Cr. C 167. 1929 Pat. 139 . 1926 Pat. 176, 
Hel on. 

—in revision the B. C. cannot convert a finding of acquittal 

. i. . — 858 - 23 Cr.L. J. 202 8? 

> : ■ . ■ .< B 510 . 2 Pat. L. R. 250: 

■ . .94 I. C 132 . 27 Cr. L. 

. t ■ ■ ■, 865 • 86 1. C. 601 : 1925 

■ ! ■ . Nag. 87: 115 I. C. 169 j 
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S. 439. Revision of orders of aequltto). Sub-sec* {i)-~contd. 
30 Cr. L. J 405. S3 B. S64 j 31 Bom. L, R. 529 ; 30 Cr. L J- 1062 : 
1929 Bom. 306 ; 1929 Cr. C. 135 ; 119 I. C. 643. 

where the accused was charged by the Sessions Judge under 

s. 302 I. P. C. but was convicted under s. 304 I. P 0 fhe H. C. could 
not m revision alter the finding of acquittal under s. 302 into 
one of conviction under that sec., SO A. 722 : 1928 M. V>. N. 749 : 
111 I. C 332-29 Cr. L. J. 828: 30 Bom. L. R. 1572 : 48 C. L. J. 
397 J 33 C W N. I : 55 M L J. 786:29 Punj. L- R. 575 ; 192;^ 
P. C, 254 ; 5 0 W. 17. 911 P. C. (44 A. 332. 48 B. 510) Approted, 3/ 
M. 119 Dist 115 I. 0. 854. 1929 Lab. 6I5 . 1929 Cr. C 182: 3^ 
Cr.L J 552. 

but the H. C. can convict an accused of an offence under 

another section of the I. P. C. upon which he has not been acquitted 
by the lower Court. 94 I. C. 132 ; 27. Cr. L. J. 564 : 1926 All. 332. 

a mere error of procedure by itself h not good 

• • - .* • 82 r. C. 274: 25 Or. L J- 

f law 18 . 92 I 0. 870 t 1926 All- 

—revision in case of acquittal should not generally ®°*®%** 
ged 15 B 349. I A. 139 F 0.. 6 A. 484. 14 M 363. 13 P. VV. B U- 

190? : 72 P. L B. 1905 : 5 Cr. L. J. 438. 27 A. 359. 25 A. 128. 24 A- 

346. 9 Bom, L. E. 156 t 5 Cr. L J. 171. 6 C. L. J. 758 i 10 Cr. L. J- 

417. 2i W. R. Cr, 62, 2 C. L R. 389. 5 N. L. B. 4 : 9 Cr L. J. 211. p 

8 L. R,120. 13Cr. L. J 771: 17Iiid.C.403. , , 

the H. C. cao interfere In revision with an order of 

on tbe application of a private prosecutor. 27 0 320, 11 C. L J.i 
25 A. 120, 2 A. 41S. 

the passing of an order under e. 471 Cr. P. 

acquittal has been recorded cannot be said to alter a °° j j 
acquittal into one of conviction witbm g1 (4) of sec. 439. 42 51.1" ■ 
72 ; 1922 31. W. N lO ; 65 J. C 423 • 23 Cr. L. J. 71. 

It cannot be said that ’’acquittai’* in e. 439 Cr. P. C. 

complete acquittal on all the charges framed. 48 B. 510, 50 31. - • 

100 I. C 1053 ; 1927 M. 582 : SS Cr. L. J. 397. Contra. “Acquittal 
means a complete acqnitta) or discharge of all the allegations a 
facts charged. 101 1 C, 892 ; 28 Cr. L J. 508 : 1927 Lah. 369- 

alteration of one sectioa into another by the S. J. 

be said to be a case of acquittal under the original section wit 
ci. (4). 48 M. 774 : 1925 Al. W N. JI3 . 1925 A/ad. 4S0 : 26 Cr. L. 
755 : 86 I C. 339 

No revision whore right of appeal exists. Sub see . (^1- 

the H. C. is precluded from exercising the powers of 

at the instance of the party who had a right of apP®al hut “la 
exercise it 1 C. L. R, 352. 3 C. 573. « Bom. L. R. 851, 2 A. 276. iw* 
P L. K. 1. 44 M. L, J. 366. 35 B. 253. 8 S L. B 229. 14 S L- - 
44 M. L. J. 366, but in exceptional case the power of c i 

be exercised even where the accused had the right of appeal. 

484 20 L. W. 914. 
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S. 439. No revision vtfhero right of appeal exists. Sub» 
seo. {S).—contd 

this sub. see prohibits the H. C from exercising the power 
of revision at iho instance of the party tCKa could hare appealed but 
it docs not bar to deal In revisioo with a c.ise reported under s 
43S Cr. P C bj* a Sessions Judge or District &!. 1904 L. B. H 209, 
45A n. 

(he H C cannot interfere with the conviction of a person 
who has not a opealed when his c.ise has come before the H C at the 
instance of a co-accused. I9i8 Pal. 1 19 Cr L J. 92S;109I. C 81. 
—where the third class M. refused to malco a complaint under 


633 : 30 Cr L J 658 . 1239 Cal 173 

—where a ooinpUinc was filed against certain persons for 
obtaining a false return of service as there was rirbt of appeal under 
a 476 Cr P. C. no revision application to the H. C. pending trial 
for auaihiDg the proceedings was maintainable. 1929 Pat 640 1 
117 1 0 309 : 30 Cr. f. J 765 : 1939 Cr C 369 10 Pat L. T Hil. 

Sub«s«c. (6) The aeeused can shew eause against 
osnvietlen 

where a notice is issued on the accused under sub-sec (2) to 

■how cause whj bis sentence will oot be altered from six months* 
simple imprisodment to one month's rigorous imprisonment sub-sec 
(6) entitles the accused to show cause against his conviction also. 
94 I C 257 5 1926 Lab 375 . 47 Cr L J 593 . 27 Punj L. R 353. 

—an accused to whom an opportunity has been 'given under 
sub-sec. i2) to show cause against eabaocement of .sentence is 
entitled to show that the trial was contrary to law and thus illegal 
though sueb question was not raised at the trial. 1936 Bom. 110 : 
49 B 893 s 92 1. C 689 ; 27 Cr. L. J 305 

the effect of sub-sec. (€) is that the H. C adjudicating on an 

application for enhancement of sentence is converted to a court of 
appeal against conviction. 92 I. C. 893: 27 Punj. L. R. Il2 : 27 Cr. 
L J 380 aod the accused baa the right of showing by argument a 
fortiori not only that the sentence should not be enhanced but that 
the conviction should be set aside. 86 1. C. 469 : 26 Cr. L. J. 831 : 1925 
Bag. 321. 

——the words "show cause against his conviction" in sub-sec. 
((>) are applicable only where the accusetl has been convicted on 
the evidence and in that ease alone ha is entitled to show that the 
conviction is wrong either upon the facts or through some error of 
law but in case of admissior »--»*»»- — •- — * 

wbioh he can reopen the matte 
a mistake in recording the plea 
.•■guilty.” 33 C. W N. 599:49 

1038: 1929 Cal. 747 { 1929 Cf.C. . 
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S, 439. Sub-see. (6). The accused can show cause against 

conviction — contd. 

• In aho^iog cause against hlj convIctlOQ the accused is 

eotitled to argue that estimate of evidence made hp the courts 
below is erroneous and that the ctfavictma is against weight of eri- 
aence upon the record. 1928 All. 150, the accused cannot be restricted 
with any coosideration that his application was in revision only aad 
not an appeal. 1929 Cr. O ISO • 1929 Lab 684 ; 30 Punj. L. B. 437 ; lie 

I. C. 883 ; 30 Cr. L. J. 699. 

a Qucere has been made by J. Wallace of the Madras H. 0 . 

where after the dismissal of a revision petition against the conviction 
an application for enbeacement of sentence is made whether the 
accused has a right to reagitate the question of legality of the con- 
viction. 85 I, C. 727 ; l92S ilad. 993 i 26 Cr. L J. 583 See the follou-ing 
cases. 

but it has been held that when an appeal against a con- 
viction has been dismissed and subsequently permission has been 
obtained to lunoh proceedings for enhancement of the sentence, the 
accused is not at liberty to adduce arguments on the merits of eis 
conviction or to re-opeo the question of conviction. Sub seo Jo) 
applicable only where the matter was not already agitated cefero 
the H. C in appeal. 97 I C 805 : 1926 Bom. 555 : 27 Cr. L. J. 11" . 
28 Bom L. R. 1051. 100 I. 0, 231 : 28 Cr. L. J. 266 : 28 Fun] L. B o59. 
1927 Smd 39 : 98 I 0. 49 : 27 Cr. L- J. 1233 : 32 Bom. L.R.i285 but the 
accused can show cause against bis conviction to the extent that to 
conviction was baaed on no legal evidence or was maniiestiy 
erroneous, ill 1. C, 856. 

— where a previous petition for revision against conviction ht* 
■been reiected and notice has subsequently been served on tfle 
accused for enbancement of sentence be cannot in showing 
reopen the validity of convictioo 1929 Lab. 797s 10 Lah. 211 J 3 
Puig L. R/409 s 117 I. O. 659 : 30 Cr. L. J. 815 ; 1929 Cr. C 429. 

Limitation. 

—— according to practice an appiication for revision should b® 
•died within 60 days from the date of the order compiainsd of 
elusive of the time necessary to take copies la exceptional cu* 
cumstances this rule may be departed from. 20 0. vV. N ,i, 

C. 1029 J 17 Cr L. J. 419. 1929 Pat 404 s 1929 Cr. 0. 201 s II9 I-O 10 • 

8 Pat 468 : 30 Cr. L. J. 1033, tune taken before the Session , 

appeal when may be deducted. 1929 Pat, 404 : Il9 I. C. 401 ; 30 L®* 

J. 1053 : 8 Pat. 468. ^ 

persons oomiug to the H. C. in revision against an 

under s 107 Cr. P. 0. are expected to do so with the utmost 
■titiide and withm thirty days 97 1. C. 6S2, 1026 All. 767 : 27 Cr 
1132. _ - „ 

if delay is unexplained, the H, C. will evercise its di9Cf®J. 

against interference in revision, 27 A. 168, 1905 A W. N 55, 15 • 
203. 1907 A, W. N. 204 : 6 Cr. L. J. 153, I P. L J. 165, when the dfl'^/ 
is very great, nine months, the H. 0. will not interfere. 8 A. 5l4. e"® 
if the application be by the Qoverttineat. 6 A. 484. 
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S. 439. tlmitatlon.— eonft/. 

•—when the application for reviaion has been made after the 
«xpiry of the period allovred for appeal it i* proper that the Court 
abould ask the applicant to give reasons for the delay and if these be 
Dot sudicient to dismiss the application. 1930 Lab. 401 : 126 I. C. 305 : 
1930 Cr. C. 941 

S. 440. (Optional with court to hear parties). 

the Calcutta H C. always hears counsel In Important 

matters. 19 C 38Q, 11 C. W. N. 3l6. ao also Allahabad H C 6 A. L. 
J. 237 and the Bombay H C. 1929 Bom 443 : 31 Bom. L. R. 1144: 
1929 Gr. G. S5S ; but tbe Madras H. C does not. 14 3[. 363. 

although in eases of importance tbe counsel Is heard in 

revision there is no rule of law or practice on that point. 1927 All. 
724 : 25 A. L. J 1010 : 106 I C. 680 : 29 Cr. L, J 88 

In proper case the High Court can hear the complainant on 

the subject of his cum plaint if there bae been any dental of justice 
or if some gross or palpable error has been committed in the Court 
below. 1929 Bom. 443 . 31 Bom L. B 1144 . 1929 Cr. C. 555 

—no party bas aov right to be heard personally or by pleader 
In revlsional proceedings 26 Cr L. J 527: 1925 Oudb 558. 

— party at whose instance sanction Is graoted bas no focus 
stand: to show cause why the rule as to the revocation of the 
sanction should not be made absolute. 31 C 811 

this see. is not applicable to tbe hearing of appeal under 
«. 105 (b), 12 C. W, N 248 • 9 Cr. L. J. 189. 

where an accused applied in revision to tbe B. C. and 

pending the revision be was let off on bail and thereupon he dls> 
appeared, the H C. would not bear bis application. 71 I. C. 704: 
1923 All 327 : 24 Cr L J 240. 

—the rulo in this eec. is tbe general rule provided by the 
Legislature, and it must be taken as a legislative rescision of the 
general principle that persons are entitled to be beard before any 
order affecting them to their prejudice can be made 10 C. 268. 

^ ' ' luestion whether the Dt. M 

. 8 437 Without giving notice 

• opportunity of being heard. 

under this see it is open to the H. C. to determine the 

question raised by a rule without hearing tbe counsel or pleader 
for or against the rule lO C L. J. 80. 

the revisional power of the H C. is exercised at its own 

discretion and no petitioner bas a right to be heard. 23 M. L 
J. 371. 

S. 44t. Statement by Presidency M. of grounds of his 
decision to be considered by H. C. 

a statement submitted by a Pr 5f under this sec. must be'^ 
regarded as a completion of the record and possesses a conclusive 
character as against a&idavlts..^l2 B. 337. ' 
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S 441. Statement by Presideney M. of grounds of hl» 
decision to be considered by H. C. — contd. 

-—a Gtatement under this sec. takes away any irregularity 
in the proceedings of a M canaed by the omission to record reasuns 
before referring ease under s. 202 or dismissing a complaint under 
s 203 5 M. h T. 79. 

this sec. IS not enacted to enable the Presidency M, to gire 

fresh reasons contradictory to those already giren to enable bim to 
supply reasons where be has giren no reasons at all. J929 Jif. W.N. 893. 

a bench of Pr. Als imposing a sentence of imprisonineut 

for an offence must record reasons for the conviction. The ooitssion 
to do so in a case whore no record of the evidence was taken is a 
grave irregularity, but still having regard to the reasons for 
conviction disclosed in the record submitted under this sec., the 
H. C. did not set aside the order. 46 M. 253. 

S. 442, (H. Court's order to be certified to lower court}* 

——the seo, provides that the H. C. shall certify its decision or 
order to the Lower Court, but it does not contain any provision tost 
the H C will certify its decision to it-)eif ; this shows that the B'V. 
cannot revise its own ludgtnent 1909 F. it. 4. 


SS. 443.449 (European British subject.) , 

—an European British subject who has waived right os 
trial by jury may la a warrant case reconsider his position hsfora he • 
18 called on for defence 5u 0. $89 ; 74 1. C. 1040 *. 24 Cr. L. J. S’®* 
—the provisions give a privilege to the accused who w * 
European British subject $ C. 83. ,. 

—but a person may relinquish bis right to be so dealt 

37 C. 467 ; 14 C. W. N. 1114: II Cr L.J. 453 : 7 Ind. C. J59. acO 

thereby he loses all the benefits of the specidt procedure laid do 
in this chapter, 16 M. 308. but bis right must be distinctly 
to him. 6 C. 83. 6 C L. J. 403. IJO P L R jgOb r 7 Cr. L. J. 274 He!- 
3 C. W. N. 279 (note). 6 O. W. N. 202 

the waiver is revocable J p. B. Or. 1908 ; 4 P. W. R* 1“ * 

136 P. L. B. 1908 : 7 Cr L. J 274. 17 P. R. Cr 1878. 24 A. 5U. 

— where a public servant makes a complaint under the 
of the Govt, as such public servant this chapter does not apply* „ 

I. 0. 17 ; 1926 Pat. 566 ; 27 Cr L. J. 1041 : 7 Pat L. T. 367. 95 I. 

306 ; 1926 Sind 230 : 27 Cr L. 3. 770. 

-the words "enquire into or try any charge" in sec 443, apP? 


to s. 107 proceedings 36 C. 163.* 


■ own status. If the 

• will have to prove .. 

IS or any of them ar® - 

Jbjects or Indian 
14 sub-sec. fll he will ^ ,® (, 
both of an European 
U I, eipcd.enl C. 

under chapter aaa.ii*. 
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Ss. 443>4494 (European British Subject) — conld. 

nbere an European employee of a Ralltray Administration 

launches a complsmt against a British Indian subject, the latter 
cannot claim to be tried under Chapter XXXIII Cr. F. C. 83 1. G, 
891 s 3 Bur. L. J. U? 1924 Rang. 373. 

the right to be tried by jury is a sabstantive right and where 

an European British subject bad been coniiautcd to the Sessions and 
before trial the Amending Act of 1920 came into force, be cannot be 
deprived of rights by the change 6 Lah 263 : 1935 Lab. 416. 

fatiure to avail of sec. 528A does not debar an accused 

from relying on s 413 Cl. (a) or (b). 29 C VU. N. 447 : 52 C. 317 : 1925 
Cal. 14, 81 1 C. 1011 : 26 Cr L. J lOl. 

right to be tried under this chapter can be raised at the time 

of application for leave to appeal SIC 317 29 C. W. N 447 ; 1925 
Cal. 14 : 84 I C. 1041 . 26 Cr L J. 491. 

—the word "European*’ to s 450 means “persons born m 
Europe." 16 A 88 . 

—~a judge IS not bound to try a native Christian with the aid 
of Christian jury. I W. K Cr. 2 

— ^tbe Dt. M. cannot deprive the accused of bis right to a trial 
by jury by transferring the case to another court. 2 P K Cr 1896. 

if the accused does not spocially claim to be tried by jury. 

-he IS not entitled to it. 27 A 397. 5 P R. 16S5. 

—the court’s power of punishment is not restricted by the 
fact that the accused is an European British subject nor does that 
fact tp«o facto entitle him to a right of any special procedure. 
1929 Lab. 187 : 118 I 0.43^ : 30 Cr L. J. 918 

by “ordinary cause’’ is here meant the cause which would 

be followed in the absence of a claim by the accused to be dealt with 
under tbe provisions of Ch. XXXIIl or in the absence of a Notihca. 
tion by the L Govt, under s 269. 5 Lab. Sl5 

the expression “in any subsequent stage of the same case" 

in s. 454 Cr P. C. includes the stage of revision. 45 M. L. J. 8 j0 : 
18 L. W 895 

the H C has power to Issue a writ of Habeas Corpus to 

mufTassil places and even in cases of persons who are not European 
British subjects. 43 M L. J 396 : 81 M L.J. 304: 1922 Mad. 499 : 
23 Cr. L. J 614 : 38 I. C 838 F B. 

where tbe accused claimed to be tried as an European 

British subject under Cb. 33 Cr P. C. and an order directing trial 

. _ J-. - ii » . J I . . ^ steps 

■ ’ ■ tried in the ordinary way, 

' ■ . Id rely on a 443 (1) Cr. 

, • iction even though there 

might not be any foundation for his claim to be tried under Cb. 33 
Cr. P. C. 29 C. W. N. 260 : 41 C. I. J 87 : 86 I. C. 38 : 26 Cr. L. J. 
662 : 1925 Cal. SOI. 

—the trial must bo by jury unless the accused desirea other- 
wise. 85 I. C.3S0 : 26 Cr. L. J.40: 1925 Lah. 235 F B. 
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Ss. 443-449 (European Briifsh Subject)— con(rf. 

the provisions of this eee. are maodatorp and a Magistrate 

after deciding that be bad oo jurisdiction, cannot assume jurisdtcj 
tion against the Indian subject by discharging the European British 
subject. 51 A. 483 : 1929 AIL 84 / 30 Cr. L. J. 218 : 113 J. D. 784 : 
27 A. L. J. 188. 

omission of the M. to ioform the accused of his right under 

this Chapter as provided by a. 447 is cured by 8. 534 Cr. P. C. 89 
459 : 1915 Rang. 239 s 26 Cr. L. J. 1371, 

—where an European British subject was tried and convicleo 
by a judge of the H C. sitting in Sessions and applied for leave to 
appeal under 8. 449 11) (3) and filed an affidavit, the affidavit was 
admissible ; the rule that the accused person cannot be sworn as a 
witness does not apply to an accused who is not under trial. 54 1. ^ 
52 ; 1927 Cal 307 : 101 I. C. 657 : 28 Cr. L. J. 481. 


—as a trial under a. 449 (1) (e) is not on a committal and as 

therefore there has been no decision whether Ch. XXXIII is sppli* 
cable to the trial op not. the iegislature has given an opportumw 
to the court to decide the question of status of the accused oslf 
not to enter into the merits of the appeal and negative it * 
Pivision Bench rather than a single Judge should dispose » t 
application as no appeal would lie against the decision 
judge refusing leave. 29 0. W. K. 458 : 41 C. L J. 325 : 8b !■ C. 83^ 
52 C. 636 ; 86 I. 0. 659 : 26 Cr. L. J. 835 : 1925 Cal. 673. 29 C. w. 
447 ; 40 0, L. J. 256 : 52 0. 347; 1925 Cal 14 ; 84 I. C. 1041, Kcf- 

—failure of the accused to put forward ® iobi 

with e» au European British subject before the M. or at the S*”. vj 
trial before the S C. does not debar him from relying on hi* * 8 , 

- • 8.4^9 U) I®' 

applicatia" 
ppeal 
e given 

Pgatiods a*« 

525 Cal. H- 

—under 8 449 in a case tried by jury an appeal lies to tti* 

O. on point of law as well ae of fact. 88 I. C. 857 .* 1925 Lah. 4 
26 Cr. L. J. 1241 ; 26 Puoj. L. R. 263, g 

—an appeal from the original Criminal Sessions of ^ 
0. under s. 449 (1) governed by the Article 155 of the Lim* 

Act as appeals from the Court of Sessions in the Muffaasii- 
746 J 98 1. C. 248 s 1926 Cal 1203 ; 27 Or. L. J. 1304. „ . ,te 

* s’C. 


—under the Calcutta H. C. Rules (1914 Br. 1 
excluded from appearing in an anpeal from the H. C. Sessions. 

W, N 319 ; 56 O. 858 ; 1928 Cal 675, 

S 464. (Procedure In ease of accused being funaticb 

• N.B. — By the amendment, el. 1 (A) has been jjltt'’ 

duced and m cl. (2) the u'ords “shall record a ftnding to (hat m 
hate been added. 


'the law presumes lucid intervals. Rat. Un. Cr. 1"— 
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S. 464. (Precetiure In eate of Aceuaed being lunatic) — contd. 

the proviaiooa of this Chapter should not be construed to 

override the general rules of procedure except where they are 
Incompatible. 11 P R. Cr. 1894. 

— ~a hi. who Sods that as accused person was ot unsound atind 
both when be committed the offence and at the time of the trial, 
should pass an order under ss. 461 and 466. A. W N. 1900 47 U. B. R. 
1892—1896 Vol. 150. 

ss. 464 and 465 have nothing to do with the question whether 

the accused person was or was not of unsound mind at the time of 
alleged commission of the offence. 1900 A W. N. 47 

the inquiry under this sec. will only affect the prisoner's 

trial and not the result after trial. 24 W R. Cr. 5, 10 fi. M2, 12 M. 
459. 

when an issue is raised as to the aouudness of the mind of the 

accused the court is bound to inquire, before it begins to record 
evideoce, whether the accused IS or IS not incapacitated by unsound* 
seas of mind from tnalciog bis defence. Subsequent inquiry does not 
cure the defect 42 A. 157. 25 A. W N 2. 

there is no provision of law making it obligatory on the 

committing M. to order a medical inquiry upon a defence of lunacy. 
It IS only when the accused appears to be mentally lofirmed to take 
bis {rial that the issue uf insanity must be tried before the trial la 
giToeeeded with. 1918 Lah 796 ; 9 Lab. 371 . 106 I. C. 796 : 29 Cr J.. 
J. 204. 

—when the Kf. is of opinion that the accused is of unsound 
mind incapable of making bis defence be cannot try the accused. 
2 Weir 5bl, 1 W. R. 11, l882 A. W. N 106, 1900 : W. N. 47 10 W. R. 
37. 

— a M cannot consign a lunatio to an asylum orjsilonhia 
own unprofessional opinion without having the deliberate state* 
meets of the medical officer reduced into writing. 1 Bur L. R. 87. 

the Medical afficer should be called as a witness and care* 

fully examined. 9 W. R 23, 2 Weir 580. 

- *>-wbea the evidence of the Medical Officer is not satisfactory 
evidence of oidmary habits and behaviour and the demeanour o! the 
accused should be let in 5 C. 826. 

woen the accused states in his examination under s. 364 

that he was not in his senses when he tried to commit the offence 
charged, the court should act under this sec 15 A. L. J. 239, 39 I. C 
310. 

—the word ''postponed” used in the sec. is different from, 
"adjourned.” The subsequent trial after insanity has ceased may be 
by a different judge and assessors. 3 Pat. L. J. 291. 

S.465. (Procedure In ease of person committed before 
S. C. or H. C. being lunatic). 

N. B. By the amendment, the leords "and the jury, \f any, shall 
be dtscha'ged" hate been added loci, (t). 

K —the provisions of this tec. are mandatory. When the Session 

Judge's mind is not free from doubt as to the accused's'mnniai 
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Ss. 443-449. (European British Subject)— con(rf» 

■—the provisions of this see. are mandatory and a Jfagistwf' 
after deciding that he had no jurisdiction, cannot asautse jurisdic 
tioD against the Indian subject by discharging the European Bn'tisl 
subject. 51 A. 483 ; 1929 Ali 84 : 30 Cf. L. J. 218 ; 113 I. C. 781 
27 a. L. J. 188. 

omission of the U, to inform the accused of his right unfe 

this Chapter as provided by e. 447 is cured by a. 534 Cr. P» 0. 89 f* ^ 
459 : 1915 Rang, 239 s 26 Cr L. J. 1371. 

where an European British subject was tried and convicteti 

by a judge of the H C. sittiog in Sessions and applied for leave's 
appeal under s 419 il) (3) and filed an affidavit, the affidavit wn 
admissible j the rule that the accused person cannot be sworn ^ 
witness does not apply to an accused who is not under trial. 51 1- L 
52 1 1927 Cal 307 : lOl I, C. 657 : 28 Cr. L J 481. 

as a trial under a. 449 (1) (cl ia not on a comtnitlal and ss 

therefore there has been no decision whether Ch. XXXIII is 
cable to the trial or not, the legislature has given an opportuo’ 7 
to the court to decide the question of status of the accused only so 
not to enter into the merits of the appeal and negative 
Bivlsion Bench rather than a single Judge should dispose o' ' 
application as no appeal would lie against tbedecision ofa sjCB 
judge refusing leave. 29 C. W. K. 458 : 41 C L J. 325 t 86 I- 0. 

52 C 630 I 86 I. C. 659 : 26 Cr. h. J. 835 : 1925 CaL 673, 29 C. w. M 
447 5 40 C, L J. 256 : 52 O. 347 : 1925 Cal 14 : 84 I. C. 1041, Kef 
— -failure of the accused to put forward a clsimtobed*® 
with as an European British subject before the M. or at the 
‘ ~ 


under 8 449 in a case tried by jury an appeal 

C. on point of law as well as ot fact. 88 I. O. 857 ; 1925 Lab. 

26 Cr. L. J. 1241 : 26 Punj. L Jl. 263. g 

—an appeal from (be original Criminal Sessions «f '.Ratios 
C. under s. 449 (Ij governed by tbe Article 155 of 'he Limi . 
Act as appeals from the Conrt ot Sessions in the Munassil- 
746 : 98 J. 0. 248 : 1916 Cal. 1203 : 27 Cr. L. J. 1304. „ ... yt 

under the Calcutta H. C. Rules <1914 Rr. 1 and 4) ^ 

excluded from appearing la ao appeal from the H. C. Sessiemt. 

W. N. 319 ; 56 0. 858 ; 1928 Cal 675. 

S. 464. (Procedure in case of accused being *‘"’®***^’ 

• N.B.~~By the amendment, cl. j (A) has been 
duced and in cl. (2) {he words “shall record a findtng to thn M 
have been added. 

the law presumes lucid intervals. -Rat. Un. Cr. 172. 
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S. 466. Release of lunatic pending Investigation of trial — 

eontd. 

after finding that the accused la insane, the trial should not 

be proceeded wuh 20A.L. J 47, 2A. W N 106 
S. 467. Resumption of Inquiry or trial. 

when the trial is resumed after postponement, it should be 

commenced de noio. 2 Weir 582. 

S. 468. (Procedure on accused appearing before M. 
or court.) 

when the trialls resumed it should be cemmenced de noio. 

2 Weir 582 

S. 469. (When accused appears to have been insane.) 

where the commitlloR M. IS of opiuioo that the accused is 

sane at the time of trial he must proceed in accordance with the 
provisions of this sec 1928 Lab. 79G • 29 Cr. L. J 204 9 Lah 371 : 
106 I C. 796. 

‘ ■ of sound mind at the time 

ind at the time of commit- 
‘ the accused on that ground 

• . 2 Weir 582. 9 W. B. 23. 

the law presumes lucid intervals BatUn. Cr 172 

if the court completes the trial and orders the accused toebe 

detained in an asylum, pendiug the orders of the Local Govt, the 
H. 0. will revise that order. 20 A. L. J 47. 

S. 470. (Judgment of acquittal on ground of lunacy.) 
—insanity must be distinctly proved Every man is presumed 
to be sane until the contrary is proved. 20 W. R. 70. Rat. Un Cr. 172. 

when the M finds the accused to be of sound mind at the 

time of trial but was suffering from temporary insanity while be 
committed the offence he should not discharge the accused but 
should acquit him and proceed under ss. 470 and 471. 2 Weir 582. 
17 C. P L. B. 113. 

S. 471 (Person acquitted on the ground of lunacy to he 
kept in safe custody ) 

N. B. Ji// the amendment the tvo^d "findnig” has been subeliluted 
for the uord "judgmenV and the tcord "detained" har been substi. 
tuled for the word "kept" and the toorda "and ihall report the action 
taken to the Local Govt" and a proviso regarding ditention in 
lunatic asylum have been added, 

'■the intention of the Legislature in amending s 471 was that 
the court in a case where it baa ^es found that an offence has 
beert committed by a lunatic, should be kept in safe custody in 
such place and manner as the court thinks fit. Then it is for the 
Qovt. under their own powers to decide the future fate of the 
person concerned. 25 Bom. L. R. 286 ' 1923 Bora. 261 : 84 I. C. 652 : 
26 Cr. L. J. 348. 
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S, 471. (Person acquitted on fhe ground of lunacy to be kept 

in safe custody)~«)»fd. 

-the effect of ameodmeot Is that the Ms. or Courts are no 

longer required to report cases for the order of the Local Got^ 
ut are themselves competeot to direct the detention of the accQsec 
in an ass' turn or jail or some other place prescribed for the reception 
ofcrioiiDal lunatics. 8 L. B. R. 290. 

s 4?1 does not compel the courts to send the accused to the 

lunatic asylum ; all that is necessary (o see if that such safeguards 
are taken as would keep him from mischief. 43 M L. J. 72 ; 65 1. C. 
423 ; 23 Cr. L. J. 71 

— ''detained in safe custody" la sub-sec. (I) of sec. 471^ does 
not mean ‘'detained lo the custody of friends or relations" A" 
that the M. or tne Sessions Judge can do is to detain the acoasec tn 
safe custody and to report the matter to the Local Govt, who can 
deliver the accused to any relation or fnend for safe custody. Tbs 
M, or Judve cannot himself pass orders as to the custody oftbe 

accused. 56 0. 3ilS ; 1928 Cal. 653 ; 48 C. L. J. 145 : 29 Cr. L. J- bG • 
111 I a 399 

-—persons who are not Insane but labour under defects wbleh 
render their trial impossible should be treated as insaae 
oondned during the King's pleasure m accordance with Eogh* 
practice. 1859 P. R. 37. So also as regards a deaf and dun^ pei*® 
uz^ble to understand the proceeding of the trial. 1911 F. B 14* . 

—an order making over an accused person to hia hrotner J 
safe custody, 00 the ground of weak intellect of the aceoseo.csnQ 
be passed upon the mere report of the Civil Surgeon. 2 Weir 5Su 
—where a person murdered his father on the supposed diy*' 
tlon of the Goddess EjIi and bis subsequent movements 
tremely strange in as much «8 be took the head of bis fdtber a 
walked along a street quietly, it was a case to which s. 84 'jj 
applied and the case sbouJd bo dealt with under s. 471 Cr. F. L. 

C. W N 341; 1923 C.il.2J8 

where the court below while acquitting an accused on 

ground of insanity omitted to pass orders under s 471 the " V (; 
revision can pass the necessary orders. 4? If. L. J. 72 : 63 1- 
423 s 23 Cr L. J. 71. j,. 

Report to Local Govt, la not necessary now. 54 I. C. 25i ( !• 

S. 476. iProcetfure in cases mentioned in sec. 195.1 
N.B.— For sec. 476 the following sec. has been substituted so 
the amendment has settled many of the disputed points. 

''476 (1) When any Ctvtl, Reienue or Criminal Court it, 

an appheatton is made to *t ra fhis behalf or othencise, of ,(ds 

tt IS expedient tn the tnferesteof justice that an inquiry should 
into any offence referred to in sec l95, sub-section loO 

clause iCK tvhteh appears to have been committed in or tn 
proceedinff in that court such Court may after such 
inquiry, t/ any, as it thinks necessary, record a 
and make a complaint thereof m u/riting signed by the P 
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S. 476, (Procedure in cases mentioned in see. 195) — conM. 
officer of the Court, and shall forward the tame to Magistrate of the 
/■■■■■ . ■ ’ ‘ I' ‘ • security for the 

■ ■ • . ff tfig alleged 

• to do, send the 

. ■ . " * over any person 

■ • • • . esidency MagiS' 

■ “ 345. 

, ■' . eeording to law 

and as if upon complaint made under section £00. 

(S) I^Aere It IS brought to the notice of such Magistrate, or of 
any other Magistrate to whom the ease may have been transferred, 
that an appeal is pending against the decision arrived at in the 
judicial proceeding out of which the matter has arisen, he may, if he 
thinks fit, at any stage adjourn the hearing of the ease until such 
appeal ts decided. '* 

Scope and applicability of the sec. 

under s. 476 aa amended in 1929. it is not essential that 

the proceeding in respect of which action is taken should be ofs 
judicial character. 83 Jnd C 730 26 Cr. L J. 170 : 4 Pat 24: 3 Fat. 
I,. R 51 : 6 Pat. L. T. 225, or ebould form a part of the judgment 
preceding before it or at least as soon after the termination of the 
judgment as to make the order under section 476 a part of the 
judgment. 92 I 0. 456 . 1926 Mad, 238 : 27 Cr. L J. 280 

under the amended section it is not onip the court where 
the offrnce is committed but also tbe court which bears an appeal 
from that court that is entitled to proceed under this section and 
'■ ■’ ‘ - •“ ‘‘le court by an 

•' 'Cr. L. J280 

' linly matters 

• new ss. 476, 

4iu A duu 4iu u IS lu sweep awdy tue ciuuu oi rulings which 
threatened to smother the original enactment and to lay down a 
simplified procedure as to oomplaiats. 10 Pat L T. 77 : 1929 Pat. 92 : 
115 I. C. 882 : 30 Cr L J. 545. 

■ -the fact that no action conld be taken under s 476 as it 
stood prior to amendment, and the proceedings had accordingly to 
u. 3 J v-r..- 1 — J. . preclude action under 

. 476 to make any inquiry 

, • plaint against the person 

or persons, who according to him h.*is committed the offence. S3 
Ini O, 73 (Pat.). 

* apart from a complaint made by a Court under s. 476 (1) 

Cr. P. C. no complaint is m any sense invalid merely because the 
accused has not had an opportunity to show cause against the/^ 
complaint being made. lO Pat. L. T. 77 : 1929 Pat. 92 : 115 I. 0. 882 : 

30 Cr. L. J. 545. 
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S. 476. Scope and applicability of the see.— co«W. 

the court must be satisfied that there Ig a prinia jade case and 

it is not sufficient that the Magistrate to whom complaint is made 
under s. 476 is entitled to hold an inquiry under 8.202Cr. PC. 
83 Ind 0. 703 (P.) 

under this sec. a complaint may be made by the comt 

either on an applicatioa or otherwise, so whether the person mahicg 
an application was a party in the original suit or not is immaterial. 
1929 Pat. 2ii : 8 Pat 736 j 120 1, C 629 ; 31 Cr. L J. 143 : 11 Pat. L. 

T. 75. 

under s. 476 as amended, the court is directed, in case it 

thinks that proceedings should be taken, to make a compiaiat m 
writing signed by the presiding officer and forward the same to M- 
of toe first obs3 having lurisdiction. 48 B. 40l ; 81 1. C. 947 : 25 Cr. 
L. J. 1123. 

—when a Judge formulates a complaint under s. 476. it i® valid 
only in respect of persons who are parties to the proceedlogs beioi* 

the Judge, 3 Rang. 95, 2 Rang. 374. 1928 Sind 69. contra 1928 Am 
510 ■ 110 I. C. 108 : 29 Cr, L J. 652 

—the direction of the Civil Court to a Magistrate to bold th*’ 
preliminary inquiry through the police is not sufficient cemphance 
with the provisions of the sec. 10$ I 0. 810 i 1928 All. 21 : 29 Cf. b. 
J. 986. 

. -—— a M, held a preliminary inquiry In a case and ultimate T 

J-..V 4 4... He then drew DP 

It it on for disposal to 8Dota« 

“ it as required by s. 476. 5* 

L. J. 1459. 

the wording ofsec, 476 Cr. P.C.iswide enough to cover th® 

consideration of other than strictly legal evidence in coming 1° ‘“® 
conclusion whether an order should be made under s 476 for pr^ 
sccution of a person and a prosecution can legally be directed upo“ 
evidence recorded in an lovestigation conducted under s. 502. A- 
R. 1924 Pst. 138 21 51. L. J. 793. «e/. 

under s 476 the court may take action of its ownnoti^®* 

When the pleader merely brings the matter to the notice of the coutt 
he need not file a fresh vakalatnama. 34 0. W.N. 914:52 0 


—it 18 the duty of every court to take action of its 
motion in every apparent case of forgery or perjury which 's 
•“ . • "I, a45;23Cr.L.J.=“*' 

■ • one under s. 471 1- 

P. C. cannot he 

■ . ■ • • • P. 0. Ill 1. 0.433^ 

aeo. 476 applies only to offences referred to 1 ° sec. 195 

such offences are committed before the court which makes the 
or are brought to Its notice In a judicial proceeding. 9 0 
1030 : 2 Cr. L. J. 851. 84 Ind. & 439 : 3 R. 374. 
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5. 476. Scope and applicability of the see. — contd. 

——to lodge a complaint under this sec. on mere BUsptcion is 
not in the interests of justice and expediency. 29 Cr. L. J, 534 : 10& 
I. C. 353 

before proceedings under a 476 can be instituted there 

must be direct evidence hxiog the offence upon the persons whom 
it is sought to charge, e 
by the M or in the • 
aro«e 16 0. 730. 23 C 
0. W. N. 950: 18 Cr L. 

a M should record a finding that m the interest of justice it 

is necessary to make an enquiry under a. 476 Cr. P. C. 1928 Cal. 862 : 
113 I. C. 842 . 30 Cr L J, 221. 

prosecution under s 211 is not justified unless the complaint 

was intentionally false. 83 I. C. 701. 

this sec. docs not apply to an offence under a. 168 I P. C, 

1111 C. 461 29 Cr L. J. 877 : 29 I’un) L B 647 . 10 Lah. 231 : 

1929 Lab 378. 

—both the sides cannot be alternatively proceeded against 
under this sec. 1905 P. I, R. 163 • 3 Cr. L. J 73. 23 A 249 

an order under tbia sec. IS a proceeding, a criminal procee- 
ding. It is an order made by a Criminal Court. It directs the 
prosecution of a person after a judicial proceeding 34 G 42.11 C. 
W N.12S 4Cr. L. J. 460.37C.52. 14 C W. N. 132 : 11 Cr L. J. 
4S : 5 lod C. 62. Contra, below. 

—a Civil Court acting under this sec. does not cease to be a 
Civil Court. The proceedings taken by the Court are of a olvll 
nature although not covered by the C. P. C. Ill I. C 595 : 51 A. 344 : 
27 A L J. 55 s 1929 All 774. 

tbe effect of the addition, in sub-sec. (2) of this sec. of the 

words "and as if upon complaint made and recorded under sec. 200" 
and the addition to sec 200 of the words "subject to the provisions 
of sec 476’’ IS that the order of the court under sub.sec (1) is to be 
regarded as a complaint and is to be treated as having been recorded 
under sec 200. 33 M 48 T. B 26 A 249 p. 262, 2 L. B. R 234 : 5 Cr. 
L. J. 123 F. B., contra. 26 M. 98 F. B. 

the order of tlie court amounting to a complaint under s 

200 tbe complaining court must decide upon and name the witnesses 
to be examined by the M. otherwise the complaint is liable to be 
dismissed on the ground that there are no witnesses. 48 M. 395 : 
36 I G. 449 • 1925 ilad. 609 : 26 Cr L. J. 801 

this sec. is a self-contained sec. Sub sec (1) gives the court 

power to put tbe law In motion and sub sec (2) provides for the 
procedure to be followed when the law has been put in motion. 
An order under this sec. is not a complaint under sec 195, but it is 
also open to a court iastead of foNofiOff tbe procedure prescribed 
by sec. 476 to present a complaint like any other ordinary person 
before a .M. 32 M. 49 F B . 1 P. L J 298. 40 A. 116, 20 Cr. L. J. 
426, 18 B. 581. 20 Cr L. J 630 (Pat ). 24 O.C. 367. 22 C. 1004, 1897 P. 
R. 12 contra. S. 476 is supplementarjr to sec 195. 32 B. 184, 19 Cr. f 
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S. 476. Scope and appIleabflJty of the see. — contd. 

J. 638 (0,42 U 540. 40 AI. 100, 1920 P. L. R. 3. 15 Af. 224. But ihe 
intention of the legislature ta amending the sec. is to make this sec. 
aupplementary to s 19S. 

the gualificationa mentioaed in 01 (b) of seo. 195 «3 to be 

treated as incorporated In the proriafon of sec 476, therefore it was 
act competent to a S. J. to make an order under seo. 476 in respect 
of alleged offence of false information lodged at a Police Station. 
10 C. L. J. 564 ; 14 C. W. N 330 ; 11 Cr. L. J. 37. 7 C. L. J. 373 : 13 
C. W. N. 575 r 7 Cr. L J. 340 /of., 18 B. 581, 22 C. 1004. Commented 
upon and Dtat. 

a prosecution may be directed under s. 476 Cr. P. C. in 

respect of perjury alleged to have been committed in the course cf 
judicial investigation following a Police Report, above case and 
33 C. 1 : 2 C. L. J. 228 

-—in cases of offence against the public justice the coorls 
availed themselves more fully of the provisions of this sec. instead 
of leaving the prosecution to private parties who often use the 
sanction granted to them for the gratification of private ends. 
26 B. 785. 

—the distinction between s. 195 and s. 476 is (i) the order 
granting sanction under s. 195 is subject to an appeal 
18 no appeal against an order under s, 476. 34 0. 561 : 11 0. W. ^ 
568 F, B I 111) a sanction or complaint under s. 195 may be ” 
made at any time but an order under s. 476 should be made 
at the close of the proceeding or so shortly thereafter as 
reasonably said that the order is part of the proceeding. 31 bl. l'y 
17 M. L J 584 : 3 M L T. 79 : 7 Or. L. J. 54 F. B., 34 0. 551 : 11 
W, N 568 F S., 15 Af L. J. 489 : 15 Cr. L J. U8 ; (iii) the H C- hs* 
power to revise the orders passed under s 476 at least by Ci»» ° 
Crimioal Courts, but it has no power to reject or to direct the w 
to reject a complaint made under s 195, 32 M. 49. 

in aa appeal from conviction the H. C. directed the ®' 

take action under s. 476 Cr. P C. ; held the S. J. should app'y 
mind in the matter on the merits and then only decide whether 
prosecution was necessary or not. 83 I. C 498 : 26 Cr. L. J. 18 

\ this sec. does not apply to a Presidency Af. 3 C. L. J* ' 

3 Cr. L J. 329 

' application of the sec. to persons other than partiiS to proceedings, 

a Court may make a complaint under s. 476 Cr. P. C- for 

..«■ oM T P r. V, ^ot a party/® 

; , ■ jeediiig beiot 

1 because »» 
'judicial pr®- 

51 0. L. J* 
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S. 476. Scope and applicability of the see.— conM. 

- 437 . 66 LC. 63) ffWoR. 1923 L«b.40t Duf. (2 Rang. 374. 3 Rang. 43,* 
1928 Sind 69) Diss.from. 

-there is nothing in s. 476 Cr. P. C. to prereat the trial of an 
abettor of an offence committed by a party to a proceeding in 
■Conrt without a complaint by the Court under that sec. 1923 Lab. 
787 : 10 Lah. 442 s 30 Cr. L. J. 4SS s 115 I. C. 529 : 30 Pun) L. R. 
517, (32 A. 74 : 12 Cr. L. J. 101, 1928 Lah 510) fol 12 Bom L. R. 
353 Dus- from. 

■ when an offence of forgery U committed hy more than 

one person one of whom at least is a party to the proceeding 
In which the document is produced, persons not parties to the pro- 
'Ceediog can be prosecuted otherwise than under ss. 195 and 476 Cr. 
P. C. 23 L. W. 769. 


Civil, Revenue or Criminal. 


a District Registrar bolding a departmental inquiry is not 
•'court'' within the meaning of this sec 9 0 W.N. 277, IOC W. N. 
t22:2C L. J.619i 3 Cr. L J. 112, 11 C L. J Ul, 18 A 213,20 C 474. 

a Dt. Registrar is oot a Civil, cnmiDal or Revenue Court 

within the meaning of this sec 89 1 C 1050 : 26 Cr L J 1462. 

—an Income-tax Collector Is oot a "court" within tbs mean- 
ing of this see. 8 Bom. L R. 477 4 Cr. L. J 34 contra. 44 P. R. Or. 
1905 : 18? P R. 1905 : 3 Cr L J 128 

—a Collector or a Deputy Collector acting under the order 
of the Collector, in making an inquiry for determining who should 
be called upon to pay the stamp dutv and penalty is not a "court” 
within the meaning of this sec. 7C W.N. 795. 

—a Collector appraising 'crops under the B. T. act is a 'court.” 
17 O. 872. 


"mmuting rent under sec. 


r the Public Demands 


to the transfer of names 

' . ■ 24 M. 121. 

. • under this sec 10 C. W. 

*■ ■ . ‘ • • . Cr. L J. 27. 10 Cr. L. J. 

454. 

—a Sub^ivisiona] M. appointed as Collector within the mean- 
-ingofs 58 B. T. Act may act under this sec 17 C. W. N 571: 18 
Ind. C. 191 : 40 C 465 : 14 Cr. L. J. 139. 

—election commissioners are not ‘ Civil Court" within the sec. 
so a complaint by them under this aection should be considered to 
be under s. 195 (1) (b) 47 A. 934 : 1925 All. 737 89 I C 630 : 1925 

All. 737. 

-a Tahsildar second class M before whom a complaint of 
attempt to cheat is filed, can bold a judicial inquiry and if he finds a 
xprima facxe case, can direct prosecution for offences under ss 46 
and 471 I. P. C. before a competent M. 81 I. C. Il6 : 25 C. L. J. 628 
1925 Ail. 99. 
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—a High Court Judge sitting to exercise the revisional powers 
can lay a complaint under this section. 1925 Hang. 3tl : 3 Rang.. 
303 F. S. 

under the present amendment as there is no alternative 

but to prefer a complaint in writing and forward it to the 4f. of the 
Grst class having luriadiction. it is inconsistent with the dignity 
of the H. C. Judge and a matter of apprehension to the accused. 
1925 Lah 312 ; 26 Punj. L. R. 158 s 6 Lali 34. 


‘*Such Court . . may make o complaint." 

the word ‘'Court” in this sec. is to be understood as bearins 

its natural meaning with the sense of continuity, this implies not- 
withstanding any change of officers. 34 C. W. K. 914 i 52 C L. J. 
87, 14 C W. N. 799 Sp. 8 ., 33 B. 184. 6 A. L. J. 392 : 9 Cr. L. J. 219. T1 
I. 0. 596 . 4 Lah. 58 

a successor in a court is the same court as his predecessor io 

that court but the predecessor who has departed to another court 
can no longer be held to be presiding officer of the first court. 22 A. 
L. J. 772 . 82 I. C 285 s 25 Or. L J. 1277 : 46 A. 851, 34 A. 398. Itef. 

—the successor in office of a 0t. Judge may take 
this sen. in ceapect of false evidence given before the latter. 93 I.p> 
991 j27Ct L. J.527; 1926 Lab 391. 118 I. C. 112 ; 1929 Afad. SIO : 
30 Cr L. J 866 • 1929 Cr. C. II. 

—from the use of the word “such court” m the sec. it is clear 
that the court empowered to take action under that see. ts the 
same court before which the offence has been committed « under 
whose notice the offence has been brought. 67 I. 0. 723 i 23 Or. L. J* 
451, 

the only court competent to act under this sec. is the Court 

v 4 the offence has 

file by tranferor 

, . ■ 215. 1930 Mad. 

the Court trying a case is the proper authority to 

a complaint Under this section and not the Court before wbicn to 
proceedings were originally instituted 53 0. 488 : 30 C. W. N. 3 
1926 CaJ. 788 : 27 Cr. L. J. 648. 

the power to make complaint is not limited to the 

taking cognizance of the original case but ft extends to , 

,1.. u— 1. — * * a » M. who has 

. . 33 0. 

I •• ,r.L.J.430. 

court and n« 

to the indepoodent judicial officer who fills the judicial office at t • 
time of original trial. 15 O, W, 14.691. , 

an action can be taken by the auccessor of 

tried the case on an application to initiate proceedings f®* t, 
falling under s. 195 Cr. P. a 1925 Bang. 195 ; 85 1. 0. 244 : 26 Or. v- 
S. 500. 
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S. 476. "Such Court .. ..may make a complaint." — con^cf. 

any Judge of the R. C. can dispose of an application under 
8. 476 whether the matter out of which the application arose was 
heard by bun or by eome other Judge. 49 B. 710 : l925 Bom. L. K. 
436 : 83 I. C. 709 ; 26 Cr. L. J. 1189 

a person who has not appealed against an order resulting 

in a complaint under a. 476 Cr. P. 0. cannot question before the 
Magistrate whether the complaint is a good one or made by a proper 
officer or so forth 49 C. L. J. 193: 1929 Cal. 203 : 116 I. C. 632 : 
30 Cr. L. J 606 

Old "Judicial proceeding,’* under the amendment "proceeding 
In court" 1 what la 7 
"Proceeding in court" 

under a 476 Cr. P. C. as amended, it Is not essential that the 

proceeding in respect of which action is taken should be of a 
judicial character. 4 Pat. 24 : 6 Pat L. T. 225 • 83 1 C. 730 : 26 
Cr. L. J. 170. 

->~an order for sanction is bad to law where there is no j'udieial 
pioceedlug before the court aa the offence must be one committed 
in or IQ relation to any proceeding in any court. Where on a 
complaint of t eft the police inquired into the case and reported It 
to be false, a M. cannot direct prosecution under s. 476. 5 P. L T. 
300 2 P L. R 184 : 81 I C. 158 : 25 Cr. L. J 670. 20 C. W. N 1265 s 
2 Pat. L. T 2^0 Jle/. 

—where It is possible that a certain person has forged a 
document but there is no evidence to suggest that he did so 
for tbe purpose of using it in court nor was it proved that he 
used tbe document in court, a complaint under s 476 against him 
is not justified. 28 0. W. N. 880 $l I. C. 919 : 25 Cr. L. J. 1095. 

an application under s.83 of tbe Tr. !*• Act and a proceeding 

under that sec. on an application by a mortgagee is a proceeding 
in a court An action can be taken under sec. 576 in respect of a 
forged document hied in aueb a proceeding. 83 I C, 730. 

— when after some rent suits were disposed of a petition was 
filed for the return of doenmeDts with a forged signature no 
prosecution could be bad under s. 476 as after the rent suit bad been 
disposed of tbe petition could not be said to be hied in tbe course 
of judicial proceeding 26C. W. N.669; 71 I. C 665 24 Cr. L. J. 
202. 

where a forged document was filed in support of tbe defence 
but the court bad to return tbe plaint to be presented to proper 
Court, held that the document was fiied in a judicial proceeding so 
as to attract provisions of sec. 476 Cr B. C 49 Cr. L. J. 193 . 1929 
■CaL 203 : 116 I C. 632 : 3w Cr. L J. 656 

proceedings before a Collector under s. 69 of the B. T. Act 

Jail under this sec. 48 C. 1068. 

an appeal in a mutation case before the Commissioner is 

jiroceedlng in court. 6F. I#. J. 178 
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——proceedings which are irregular or illegal or without Jans- 
‘diction are proceedings under thia sec. and therefore no order for 
prosecution can be passed under this sec. 18 C. N. 93. 43 C. 173. 
16 C. W. If 8S5. contra. I f». L. J. 553. 

if a court is of opinion that there is ground for infiuiry into- 

an offence referred to in sec. 195 Cr. I*. C. ereo if the case has passed 
out of the hands of that court and been decided by another court, 
the first court's power under this sec. does not come to an end 
44 A. 643 • 68 I. C. 827 : 23 Cr. L. J. 603. 

the trial of a suit after exparie decree against the deft, i* 

set aside, may he regarded as a eontiauatfoo of the trial of the same^ 
suit which first ended in a decree for the piff. 18 L. W- 133, 33 M. 
49. 42 M 422 Ref. 

—an inquiry made by the court Into the conduct of the jury 
is a judicial inquiry, 3l C. W. tf. 828 : 104 I. C. HI : 1027 Cal. 623 
28 Cr. L J. 783. 

where the accused escaped from the custody of a peon 

of a cWil court the proper procedure is that the servant of the coait 
abould file a complaint in the ordinary way. 86 I. C. 801 : 1935 Ail. 
S18 : 47 A. 409, 2S Cr. L. i. 865. 

—a Chief Presidency M. making a complaint to himself unflsf 
B 476 and then transferring the same to another M. for disposal 
does not act illegally, 30 C. W. N 276 . 43 C. L. J. 311 : 53 0. 350 r 
1926 Cal. 470 ; 27 Cr. L, J. 385 ; 93 I. C. 33 F. 8. 


Jvd/eiai proceeding, (aid) 

—an execution proceeding Is a ‘•judicial proceeding" within the 
meaning of sec. 476, the defioition in sec. 4 cl. (m) being clearly uo* 
exhaustive. 14 C. W If. 799, Sp. B., (32 C. 3G7 i 9 0 V7. N. 354 k 
^ , ... ,.j , o T> " r* v^ T> tom. n Cr. L. J- 

• ng. 37 C. 53 • 


. — coding for one purpose 

■ roceeding for another 

. One mode of w^kioB 

■ 872. So if 8 Settle- 
• r he Is authorised^ to 

. . t Is a judicial enquiry- 

. ■ ; cancelllDg 

not a judicial proceeding. 37 C, 7» : 14 0. W. N. 306 : 1 Cr. 

142, 34 C. 1 Ref. .. ..j 

an enquiry without jurisdiotion by a M. is not e luoic 

proceeding. 1899 A. W, N. 87. . 

—when a D. M. culls for record under sec. 435 Cr. F. , 
proceeding Is not a judicial proceeding. 15 M. L. J. 419:3 t/r. ' 
J. 1^18^:^ 2 Weir 601. 31 31.149: 17 Ar.L. J, 584: 3 M.L. T- 79 : 
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the words “brought under Ita notice la the course of judicial 

proceeding*' are wide enough to cover an oflfence which may hare- 
been committed in another forum and on aome previous occasion. 
6 A- L J. 392 : 9 Cp. L. J. 219. contra 18 li. 487. 34 P. R. 1886. 12 W. 
R, Or. 69 : 4 B. L. R. A. Gr. 9. 2 Weir 598 

a D. M referring a case to a Subordinate for enquiry and 

.. ■: t ■ r i‘ a. 2111. P. C. 27 C 921. 

■ •' * , • * aubordinate M. making the 

. • ler this sec. 32 C. 72, 16 M. 

' I i . itro. 8 Bom. L. R. 587 : 4 Cr. 

a &f. making an Inquiry before issue of an order under s. 144 

acts m a stage of judicial proceeding. 19 M. 18. 

proceeding under the Land Acquisition Act held by the- 

Deputy Collector is not a judicial proceeding. 27 C. 820, 7 C. W. 
N. 249. 

—'the court must initiate proceeding according to his own. 
opiotoQ and not on the opntioo of his superior. 6 A L J. 924 : 
10 Cr. L. J. 525. 

—petitioner lodged complaint with the Police which was- 
found to be false, therefore the S. D. O. called upon him to prove 
bis ease and made over the case for disposal to another M who 
made an order under a. 4?6 . tbo order was held to be without 
jurisdiction 17 C W. N. 824. 43 C. 175 : 20 C. W. R. 63 

~«whefe in proceedings under a. 144 Cr. P. C. Deputy M. 
made some personal loqulries but did not keep any record of the 
evidence or allow any cfos8>examioatioo, there Is no judicial inquiry 

. . .. .. under 8. 182 1 P. 0. ahould 

C. 710 : 24 Cr. L. J. 806. 
can be passed on the basis 
2 I. C. 1054 : 24 Cr. L I. 862. 

when the D. M. transferred the case to bis own file and 

allowed the Public Prosecutor to withdraw the case and then held 
an inquiry, he had jurisdiction to make an order under s 476 21 C. 
W. N, 755 : 18 Cr, L J 10. 

the H C. has jurisdiction under s. 476 to send the case of 

the trial of a prisoner at the 
* C. for inquiry or trial to the 

the 1st class 43 C. 542. but 


■ — *- '•••» brought to notice In the 
.. .betber they are committed 
• ce In which the court Is 
, . ■ s Cr. L J. 142 : 1 P. L. J. 


**■*■ sec. on the opinion of the- 

• ) bad as the offence Is not ■ 

• • if judicial proceeding. 14 C»' 

9 C. W. N. 1030, 33 C. 30,. 
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a departmental inquiry by D. M. into the conduct of the 

Police. 25 M 659, 38 A. 32 ! 13 A. L. J. 1050, or of the Sub-Registrar. 
11 C W. N. HI. ora preliminary inquiry by a Sub-Dirisional M. 
at the direction of the D. hi. into a compiaint against the Police, 

MO tr ooa -- . ...I — . — •--'J Sy a Registrar touching 

. . 't, 221 18 not a judicial 

• the truth of certain 

in a petition presen- 
ted to a Deputy Commissioner, is a judioial proceeding. 28 A. 89. 

the S J. had no jurisdiction either under s. 195 or 476, to 

sanction the prosecution for an offence under s 211 L P- 0. as the 
offence, if any, was committed before the Police and not before the 
•court, 12 C. VV. N. 575 : 7 Cr. L. J 340, 1890 A. W. N. 167. 43 C. 
1152 5 CO 0 W. N. 1265 : 18 Cr. L J. 13 

neither the D J. nor the H. C. bad power to act under s. 476 

directing the prosecution of the person against whom sanotiou was 
granted by a Small Cause Court Judge to a M. under sec. 195. 13 0 
W. N 1038 ; to Cr. L. J. 454 : 1 Cr. C. L. 27. 

——where in an appeal from a conviction the H 0- directed the 
8. J. to take action under s. 476. it was the duty of the S. 
bis mind to the matter on the merits and then only decide 
a prosecution was necessary or not 21 A. L. J. 930 : 83 1. 0. 493. 
26 Cr. L J 18 I 1924 All. 453. 


Time foe making order under this see. 

—proceedings under this section should not be taken until 
the case in which the alleged false evidence was gi7en has bee 
disposed of 89 1. C 390 : 1925 Nag 412 : 26 Cr. L. J. l3S0. 

— if a M. is inclined to take action against a witness the 
proper time would be at the time of delivering judgment in the case 
106 I. C. 456 : 29 Cr. L. J. 40 : 1928 Lab 180. , . « 

action under 8 476 should be prompt and expeditious, l*^- 

-W. N. 799 Sp B.. 34 0 551 : 1 1 C. W N. 568 considered, so as to maKe 
it really the continuation of tbe original proceeding. 32 W. 49 P*®*’ 
Jl M. 140 : 17 M L. J 684. 7Cr. L J. 54 F. B., 42 M. 422 . 1930 Lab. 
316 : 1930 Cr C. 348, 11 Cr. L. J 20 contra. 32 B. 88, 184. 6 A L • 
-9 Cr L. J. 219, 26 P. R. 1916 : 18 Cr L. J. 337, 7 S. L. R. 187: 15 Lr. 
L. J. 541 : 24 Ind C, 949, 43 B 300 

—where four months after a criminal trial had concluded the 
fluccessor-m-offico of tbe AI. who had tried the case,- upon 
application made to him, made an order under sec. 476. 
prosecution of a witness, the order was made without junsuic* 


34 C. 551 : 11 C.’W. N. 568 F, B., 9 a W. N. 859. 

it is the j’udge alone who tries the case who can 

and at once, send the case for inquiry to the nearest Al. » 

it is very desirable in the interest of justice that 

competent court has taken upon itself the responsibility ,ntotd 

a prosecution under B. 476, that prosecution should bo f-esb 

.as spBedlly as possible while tbe evidence on both sides »» ‘ 
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13C. W.N. 333, 35 C. 903 F<//. 10 C. 30 s 33 C 30//r/.19l»M W N. 
1206 : 13 Cr. L. J 825 17 Ind. C. 569, iSCr. L. J 183 23 Ind C. 

491. 1911,2 M. W N. 98. 

when the trial 3f. was moved after the former M'a order 

was found Improper, and he ordered proseeatlon one-balf months 
after he passed his ludgment, held the belated order did not represent 
jodicial opinion. 17 C. W. N. 290. 

an order under this aec. passed a D MunsiEf after a 

delay of 19 days and on the suggestion of the D. J. Is Illegal. 10 31. 
L. T 333 : 12 Cr L. J 196 . 12 Ind C 216. 

where a M'a order under this sec. was made before the 

witnesses for the prosecution had been cross-examined on theit 
evidence that the search list was a false one and before the defence 
had any opportuoity to show that it was not a false one, the order 
was premature and wrong 11 M L T 191 13 Cr. L J 141* 1912, 
il, W. N. 490 : 13 Ind. C 832 

—where in a Civil court a Judge of experience directs a party 
or witness to stand hii trial under s 476 Cr P C the matter 
" ' ’ ” ' ■ t an appeal is pending 

will not be relevant evl* 
L J 85 (All ) 

. to be used by a party 

before it. it Is entitled to make a complaiot which cannot be stayed 
till the final disposal of appeal which may pass through more courts 
than one. 1930 Cr C 892: 1930 Cal. 578. 

there is no reason why a court, when any of the offences 
noted in sec. 193 Cr. P C is committed In civil court, should delay 
proceedings under s. 476 Cr. P. C. until the suit is disposed of. which 
disposal may not occur until mouths or years later. 60 1. C 410 : 23 
Cr. L J. 712. 32 51. 49 F. B./ol. 

in an appeal against tUo order of the Munsiff rejecting the 

' application for sanction the time required to obtain the copy of the 
formal order should be excluded under s 12 L Act. 23 A L J. 297, 1 
Pat L T. 33/0/ 

Preliminary Inquiry and essentials of order 

the words “prrliminary Inquiry” may be co extensive with 
If not wider than the words "loquiry into the case” in s 202 Cr. P. C., 
1930 Cr. C. 859 (Cal). 

— the bolding of a preliminary inquiry in a proceeding under 
sec. 476 Is discretionary and a person against wbonr an order for 
prosecution has been passed without such enquiry cannot complain 
unless lie has been prejudiced 1930 Cr C 859 (Cal ). 15 C W N. 691, 
14 C W N 799. 20 C J49 474, 7 Bom L R.84 fol 9 C. W N. 859, 34 
C. 55l:llC. W N 56'. SjC 114 n's'/of. 91 I C 530 * 1925 Lah. 312 : 
26 Punj. L. R. 15S, 90 I. C 290 : 26 Cr. L J. 1506 (All ), 1930 Lah. 55 : 
1930 Cr. C 23 : 31 Cr L. J 179 . 120 1 a CS7. 

although a preliminary inquiry is not legally necessary in 

common prudence it should be held by. every court before passing 
44 
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S, 476. Preliminary Inquiry and essentials of order— con^rf. - 
order under s. 476 Cr. P. C. 51 C. L. J. 45 : 1930 Cal. 282 : 1930 
Cr. C. 362. , , , 

-it cannot be said that in every case it is prudent to bold a 
- — When the offence is committed outside the 


preliminary inquiry. , 

court and not in the presence of the Judge the court should hold 
a preliminary inquiry. But nbere an offence is committed in the 
presence of the court, or from a p'rusal of the record the court is of 
opinion that it is necessary in the interests of justice that a further 
inquiry should be made in the criminat Court it may make a com- 
plaint to the nearest II 34 C W. N 914 52 C L. J. 87. 

the nature, method aud extent of the preliminary inquiry 

are entirely at the discretion of the court, 97 I. C. 669 : 1926 .Mad. 
1008 • 27 Cr L J. 1149 : 51 M L. J. 331, 1930 Cr C. 859 (Cal ). 1925 All. 
21 Hef. (1925 Pat. 320. 43 Bom 300. 49 I. C. 9l7 Dist.) and it need not 
be of an exhaustive nature. 3l C. W. 828 : 104 1. C. Ill: 1927 CaL 
628. 

——the successor of the officer la not bound to make an indepen- 
dent investigation before making ao order under this sec. 15 C. W. 
N. 691. 

—if an offence has been committed not in court but outside 
' . ‘5’ execution of a judicial 

r to enable tbc court to 
. s {76, but it IS not obligatory 

. B.,15C. \V. N. 69i: 

• ‘ alleged to have been com* 

Blitted in the course of revenue or civil proceeding the facts consti* 
toting the offence should be determined in the Civil or Bevenur 
court: the refusal to do it amounts to a denial of fair trial. 90 C. 

' 445 : 26 Cr. L. J. 1565 : 1926 Pal. 25 : 7 Pat. L T. 199. 

dismissal of complaint for noo-prosecution does not bar a 

reopening of the matter and a fresh enquiry or there may be a 
second complaint 8 Pat. 736: 1929 Pat. 212- 11 Pat, L. T. 75:- 
120 I. C. 629 : 3l Cr. L. J. 14J. 

the preliminary Inquiry, contemplated by this sec., need 

not extend to nil thepeisoDS implicated in the offence 7 M- 224. 26 
B. 785 : 4 Bom. L. B. Gl8 

the preliminary inquiry need not be conducted In presence 

of tho ftccuscd. the court is simply to satisfy itself that there are 
pri'mfl/ficie grounds for aending the case for investigation to s 
Al. 9 NV. R. 3. 7 Af. 224. 6 C. W.N,298, 19 C. 345. 12 P. R. 1897 971.0. 
669 s 27 Cr. L. J. 1149 : 1926 ilad. 1008. 

—tho accused should not be subjected to any examination in 
the preliminary inquiry. 2 Weir 598 

oi’j'ortiiiiity hhould be given to the accused to show cause. 

2 Wolf 5^7, 7 AI. IbO, and aotice should be given to the accused 
tlu'iinli it li not 0 matter of strict law. 49 B. 711) : 1925 Bom. 436 : 
85 1. 0. 7(i9. 

— wlu’n the Incident takes place outside the court preliminary 
Jniiniry In iiet'i'ss.iry. 21 C. W. X. 125 s 18 Cr, L. J. 117. 
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S. 476. Pretiminary inquiry and essentials of order— (ronfi/. 

in taking proceedings under a. 476 Cr. F. C. the law docs 

not compel the court to make a detailed Inquir}’ and the mere fact 
41..* _ . j.«.4 -.1 1 — i. 1 — j — - — . -^nfer on the accused 

■ . . . * inquiry IS still left 

, •• • . . court ought not to 

• • ut. 4 Pat. 484 : 1925 

'Pat. 677 

it is highly desirable that notice should bo given to the 

accused specially in a case where the court bolds a preliminary en« 
quliy and records additional evidence L. R. 5 A. a: 7? I. C. 888 
23 Cr L. J 488. 60 I. C. 440 s 23 Cr. L. J 712. 16 L W. 925, 99 I C. 
1027 • 1927 Lab. 173 : 28 Cr. L. J 277. 

a M. should record a finding that in the interest of justice* 

It Is necessary that an inquiry ahould be made under s, 476 Cr. P. C 
1928 Cal. 862 . 113 I C 842 . 30 Cr. L. J 221. 

it IS for the court acting under s 476 to make any enquiry 

that la necessary and then to make a complaint against the 
person or persons who. he la satisfied, baa committed the ofTence, 
83 I, C. 730. 

—a separate order contaioing the requisite finding setting out 
in detail specific matters extracted from the proceedings and direct- 
ing A complaint to be made in respect thereof followed by a com* 
plaint 18 preferable ae such course avoids the possibility of any 
mlatske aa to what is intended. 56 C. 932 : 33 C. W. K. 329 : 2929 
Or. 0. 184 : 1929 Cab 521 : 30 Cr. L. J.974 : 118 1.0. 889. 

■—when the M. did not record a finding such as Is referred 
to ins 476 Cr. P. C- and did sot in any way direct his mind to (be 
question as to whether the order was expedient in the Interest of 
justice, the order was bad and abould be set aside. 52 C, L. J, 52 : 
1930 Cal. 703 1930 Cr. C. 1105. 

L*»-. ..3.. jJji^ It la necessary 
0 that 60*601 and after 
. iplaiat. The provision is 

^ ■ * •• W. N. 229 : 110 L a 588 : 

—where the only order was “write to the A. D. M. about the 
matter,*' it was presumably passed upon the ofiice and was not a 
recommendation or complalat to the criminal court to take action 
and consequently was not an order under this eec, 46 C. L. J. 40 : 
1927 Ca). 718 • 104 1. C. 456 ; 28 Cr. L. J. 840. 

the fact that there is no separate order under s 476 but it 
is embodied in the complaint. Is a trifling irregularity that may Le 
overlooked under s. 437. 28Cr. L.J. 410 : 1927 Lab. 379: lOlI.C. 
186. 

•b„ 1- *v- -.J ... cured by an argumentative 

. ■ ■ . • il. The complaint ia - 

■ > • • . * 1 .he deposition which Is 

■ , • " . . • . less and the aIlc,jatioas 

be stated clearly and precisely, S8 L. \V. 774. 
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S. 476. Prsliminary Inquiry and essentials of order — contd, 
-^—requirements of this section are not satisfied by recording 
a finding of two alternative bat inconsistent ofifences. lOi I. C. 901 : 
28 Cr. L. J. 888 : 1927 All. 567. 

the words “expedient in the interest of justice” need not 

appear in every order made under s. 476, lOSli Lab. 317 : 1930 
Cr. C. 395: 


i._ ijjg Court ofappeal 
that a complaint 
er of sanction was 


When order under this sec. should be ^ade and when 


sec. 476 has to be read with sec. 195 and is therefore res* 

tncted by Oi. (b) of that sec An order under sec. 476 cannot there* 
fore be made for alleged perjury during police investigation. 11 C* 
W, N 330 : 10 C, L. J 564 ll Cr. L. J 37 t 1 Cr. 0, L. 105. 7 0. L; 
J 373 /ul. (18 B. SSI. 22 C 1001) commented and Dtst , but a prosecu- 
tion may be directed under this sec in respect of perjury alleged to 
have been committed to the course of judicial investigation 
following a police report, obove case and 33 0. 1 : 2 C. L. S28. 
Sut see below. 


—this sec. is eelf-contamed. Sub-seo (1) gives the court 
power s ‘ ' /f. . •■>. e (focedure 

to be fi order 

under . open to 

a couti . , • * sec. 476 

to pre* ‘ before a 

M.32r -I • 6. 18 B. 

581, 2( ■ . . • • P. R. 12. 

■contra. ! •• Jr. L. J. 

€38(0 ■■ ■ ■■ 224. 14 

G. W. h. jju . XU Vy. ij. u. .lui : ix vi. i<. u. oi, < ij. j 373 fol. 
JJiit the intention of the Legislature tn amendinr; the sec. is to make 
this sec supplementary to s. 195. 

provision has been made in this sec. for the initiation by 

courts of proceedings against persons who are not parties for 
offences referred to in 9. 195. 105 1 C. 803 : 28 Cr. L. J, 978, 1928 
Lah. 510 : 110 I. C. 108 : 29 Cr. L. J. 652, 40 O. 24. 37 I. C. 487. 66 I. 
C. 68. 


no sanction should be granted unless there is a reasonable 

probability of conviction, abore case and 1 0.450, 12 C, W. N. 3. 
105 I. C. 831 : 1927 Mad. 99G : 39 M. L. T. 411. 100 I. O. 373 : 1927 
Lah. 352 : 28 Cr L. J.293. 

before making an order directing prosecution of any person 

~ .... Ijrect evidence firing the offence 

;bt to charge. Evidence In the 
■ suspicion of guilt of an offence 

Cr. L. J. 407. 
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S. 476. When order under this sec. should be made and 
when not— confd. 

it Is not la CTerj- case that a Magistrate coostders to be 

r.*,. • under aeo. 2111. P. C. 11 

■ justified unless the compisjnt 

prosecution should not be started for forgery or perjury 

before the close of the case, 3 C. L. J 302 : 3 Cr. L. J. 303, 18 
C. W N 1312. 16 B, 729 or of appeal. 6 C. 308, 5 W. R. 24, 23 
C 532 610. 20 C. 349, 13 B. 109, 16 B. 729, 188. 581. 13 M. 144, 
21 U. 124, 16 A. 80. 

if a false statement is clearly immaterial and nothing binges 

on it then the witness making It ahoutd not be proceeded against 
under this sec. 1927 Cal. SIS : 100 1. C S31 ; 28 Cr. L. J. 310. 

—mere existence of contradietiona in the evidence of a witness 
is not sufficient for making an inquiry in the Interests of justice, 
1928 Ual 862 s 113 I. C. 842 : 30 Cr. L. J. 221. 

* *' ’* ‘ ty of the court to 

bis contradictory 

■ • ry Is not always 

, Ice of the eourt It 

should be adequately dealt with. 33 C. W. M. 664 : 1929 CaL 
- 390 ; 1929 Cr. 0. 26 t 122 I. C. 209 s 31 Cr. L. J. 373. 

iL., tv « 476 Cr. P. C. for an offence 

• a witness and the evidence 
• t • complaint is not unsustainable 

■ orgery also. 1929 Mad. 74 : 

30 Cr. L J. 370 : 114 I C. 834 : 28 L. W. 774. 

' • "t 'f ’ forged document in the* 

. ' prosecution for offence 

' ■ • * with in the absence of 

uompiaiui 00 C. iu4i : 00 1 /. w. h.474 1 iv29 Cr.C. 401 : 1929 Cal. 
633. 

a prosecution under sec. 476. for an offence under see. • 193 I. 

P. C. must be stopped as soon as the judgment which is the basis of* 
the prosecution is reversed on appeal. 12 0. W. N. 1 • 6 C. L. J. 703. 

— in«. — J — . prosecution for any 

• 56 covers forgery for 

14 C. -W. N. 479 : ' 

—sanction under B. 195 is no bar to a sanction under this sec. 
13 B. 384, 34 B. 88. 29 M. 331, 3l M.- 140, 32 M. 49. 

as DO oath can be administered to* an accused, an affidavit 

anorn by him cannot be the subject of prosecution. 3 A. L. J. 98. 
19 A. 200. 

' ' it is not customary to prosecute under this section in 
matters of oath against oath which is a question of public policy 
rather than of law, 105 I. C. 83l s 1927 Mad. 996 ; 39 M. L. T, 414. 
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S. 476. When order under thts see. should be made and 
when not— confd. 

—the Gr. F. C. proyides for talcing cognizance of offences and 
not of offenders and a M. legally talcing cognizance of an offence 
on an order under s. 476 has jurisdiction to proceed against any 
one who may be proved by evidence to ho concerned in the offence 
whether be was mentioned in the order under 8. 476 or not. 2i 
C. W. N. 950 . 18 Cr. L. J. 901. 

— -a. 225*B. I. P. C. is not one of the offences mentioned in sec. 
195 Cr. P. C. 21 C. W. N. 125 : 18 Cr. L J. Jl7. 

where the court drew up a proceeding agamst s person 

present in court for the non-production of document in bts possession 
it was held that before any proceedings could betaken, it would be 
necessary to determine whether the document in question was one 
which he could be compelied to produce and if the requirements of 
as, 130 and 131 Evi. Act were fulfilled U C. L. J, 120: II Ind C. 
794 : 12 Cr. L. J. 450. 40 C. 477 ; 17 C. L. J. 245 : 17 C. W. N, 647, 
U Cr. L. J. 197 : 19 Ind. C. 197 fie/ 

—when a aubordioatc court has not made a complaint oor has 
rejected an application, the superior court can take action, but 
unless the faemee has refused to take action remedy lies in appeal 
within 30 days. 42 C. L J. 120 

—the fact that a complainant fails to prove bis case is sot 
suffieieot to sanction a prosecution under s. 211 1.P. C. Tho Judge or 
51. must be satisfied that the complaint was made with intent to 
cause injury or that it was a false complaint made with tho 
knowledge that it was false. 6 Pat. L T. 365 s 83 1. C. 701 : 26 Or. 
L. J 141. 

— — the wording ofs. 476 is wide enough to cover the considera- 
tion of other than strictly legal evidooce in coming to the conclusion 
whether an order should be made under s. 476 for prosecution of 
a person and a prosecution can legally be directed upon evidence 
recorded in an investigation conducted under sec 202. A. I. B. 
1924 Put. 138, 21 ^f. L. J. 795. 

• an order under s. 476 Cr. P C. can be passed on the basis of 

evidence recorded under a- 203 (2). 74 1. C. 1054 : 24 Cr. L, J. 862. 

it Is no use passing an order under s. 476 Cr. P. C. unless 

there Is a reasonable probability of conviction. 741. C. 855: 24 Cr. 
L. J. 823. 

"In relation to a proceeding" 

if two offences are even remotely connected by the rciation- 

ehip of cause and effect one may be said to be committed in relation 
to tho other. The words ’“In relation to” in tho section are suffi- 
ciently wide to cover a case whereon offence was actually committed 
before the proceedings began In tho complaining court; therefore, 
a false charge to tho police is obviously a matter related to the 
Proceedings Id the S, 0. for It is the basts of such proceedings. 109 
I, C. 703 ! 1927 ChI. 47B : 23 Cr. L. J. 32J. 
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S. 476. R**lalen. 

aS J hat na ]urltt!ictlon to rerjie an order of a M. paiied 

under a 4*6. It I* only the H. O which hai power to reTl»e auch 
order under aec 4J9 Cr I*. C, or under the ceneral powcra of aupfr- 
intenden-e 11 C W S Hit U C. 42.33 M. 49 F. O.. 21 M. 124 
F B *6 n 4 Bom h. B. 618. 23 A 219, 26 A. 219. 1993, 

A. W \ 27 4 A L J. ►OS • 7 Cr L. J. 1. 1907. 4 B. R. Cr. 1 : 6 Cr. 
L J 16 (■ 710 20 C 349. 23 CL 610. (26 M. 98 F, B., oierruled 
*y 33 M 49 F 8 t 9 .V L. R 194 : 15 Cr L. J 33 : 22 Ind. C. 177, 
Confr . 97 I. P C50: 27 Cr. L. J. 1130. 

but a Criminal Dench of the IT. 0. cannot rerlsa under a. 439 

the rrocccdm;; of a civil court under this aec. 2 C. W. N. 73, 26 M. 
139, 23 C 532.3 0 W. N. 307. 26 A. 249. 28 A. 554. F. B. (26 A. 
oterrulcif), 39 M J11.3SC 909.31 51. 510. or of a Herenuc Court. 
4 A. L J. 701 • 1907 A. W. N. 277 : 6 Cr. L. J. 35*. 1902 A W. N. 202, 
10 Cr L J. 395 . 3 S L. R. 66 

-m the case of an order paased under a. 476 by a Civil or 

Rev I ... . H.-C. can exercise 

the • !*• 0. or under a. IS of 

the 215; 10 Ind. C.. 194: 14 

the H. C must have rcs^rd to the nature of the revlslonal 

jurisdiction and must not m a t-ase arising under a. 476 any mere 
than In any other case allow what would virtually be an Appeal from 
the court below. 33 C. 909. 23 A. 249 

a Judge of the H C. can dispose of an application under 
a. 476 whether the matter out of which the action aroso waa heard 
by him or by aome other Judge. 29 Bom. L. R. 616. 

in cases of revision against order under a. 476 Cr. P. C. the 

H. C must satisfy Rsclf that there has been no unreasonable delay, 
that the orders are not vexatloos and that the charges are not of a 
Himsy nature. 44 A. 642 : 20 A. L. J. 666 : 68 1. C. 827 : 23 
Cr. L. J. 603. 

a Dt. if. has no power to interfere with orders under s. 476 

passed by Bubordinate Sle., but It is otherwise if the order Is passed 
tinder s. 195. 73 I. C. 690 : 21 Cr. L. J. 653 ; 1933 A 597. 

, — • -J — ” C. IS maintainable against an 

* ' • : • make a complaint under this 

■ * • • ' .of the Appellate Court. 49 A. 

: : . • • • Cr. L. J. 296. 


Appeal. 

there would lie an appeal from the Dt. J. to the H. C. upon 

a proper construction of as. 476, 476-A*and 476-B. 94 I. C. 593 : 1926 
Pat 81 : 27 Cr. L. J. 611 : 5 Pat. 262 ; 7 Pat. L. T. 114. 

the amended section provides an appeal both against a 

complaint made under this seclioa aa well as against an order 
refusing to lay a complaint. 92 L C, 456 : 1926 3Iad. 233 : 27 
Cr. L. J. 280. 

where on the refuaal of the third class U. to make 
plaint under B. 476 Cr. P. C. an appeal was preferred to the 
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S.476. Appeal— C(3n/d. 

« • . to be lodged but the 

* lered in appeal that a 
d that though the Dy. 
lu. uai« (.uipuvvbieu uuuui u. \4.j tu ueui au appeal he was not aa 
ordinary court of appeal : consequently the later order was without 
jurisdiction. 56 0 824 : 63 C. W. Jf. 285 * 49 C. L. J. 342 ; 1929 Ca). 
172 t 30 Cr h. J 658 • 116 L C. 638. 

an order of the Court of Small Causes under s.476 directing. 

that a complaint under ss. 193 and 196 1 P. C. be Sled, is appealable 
by the H. C. on its Appellate Side. 48 M. 395 : 86 I. C. 449 : 1925 
Mad. 609 : 26 Of. L J. 801. 

if a prttna facie case is made out the Appellate Court should 

not interfere. 1925 Pat. 677 ; 4 Pat. 484. 

the Court to which a sanction appeal is transferred ia 

clothed with all the powers of original Appellate Court. 86 I. C. 
428 • 1925 Nag 358 : 26 Cr. L. J. 796. 

S. 476-A. (Superior court may complain where subordl* 
nate court has omitted to do so.) 

— ~8. 476 A was never mteoded to apply to a case of a court 
not involcioe a power which it bad no power to loroke. 88 J. C. 
357 : 26 Or. L J 1125 i 1925 Mad 1181. 

■ ■ when a subordinate court has not made a complaint nor 
has rejected an application the superior court can take action, but 
...I... .L- .r........ u... {A Ion, remedy lies in appeal 

means rejected after coo> 

• e tbe lower court allowed 

• • ;ossideratiOQ on the merits, 

“rejected." 1929 Sind 50 : 

:. 37. 

498 I. P. C. failed before 
'* ** in appeal would ordinarily 

lie took up the matter under sec 476 Cr, P. 0. and ordered the 
■ ■ ’ -jj I. p. C. and on appeal tbe 

. ’ D reylsion under sec. 476 A. * 

• . ■ " ' »ke up tbe matter and order 

.■ ' • 710 s 26 Cr.L.J. 560; 1925 

All. 41U. 

——where on an appeal tbe Sessions Court finds tbe complaint 
as illegal, that court has power to make a complaint of its own 
initiation. L. B. 6 All 79 Cr., 86 1 C. 987 : 1925 All. 667 : 26 Cr. L. J. 
933. 

where in appeal tbe Scasions Judge substituted the state- 
ment in para 8 in place of the statement in para 2 of an afBldavlt by 
way of correction of a mistake committed by tbe Dt. M. held that 
technically speaking the J udge had the power to set aside the lower 
court's order and direct prosecution for a diGfcient ofTonoe and con- 
sequently the prosecution was not vitiated, 1928 All. 706 ; 111 1. 0.. 
122 : 29Cr. L. J. 794. 
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S.47e«A. iSupcrIor court may eemtiUln vrhtr* tuberdlnat* 

court has omitted to do so— 

»1ip commiltrii b; a M. In a eomt'latnt for r^rjury in rriprct 
of a ktctcnirnt m one raraKraph—power of appetlate court to 
subsiitutr B difTcrrnt itatcmeDt ae the batie of the offence b>* 
wa> of ccrrertion 1029 Mad 74 : 30 Cf. L 3. 370 : U4 I. C. M4. 

the i-endmcj of an application for fanction before the 

Infrric.r > ori dura nnt prevent auperior court from granting the 
laiiciiuii under b. <7ii A. a* the pendency of the applicntlon cannot 
tnenn n j- of ihc appltcatioo. 26 Boua L. 11. 713: 62 I, C. 359 : 
25 Lr I. J llT 1924 lJGn> 5ll. 

from ati order under a 47C.A paiied by n Dt. ifaglstrato 

an appeal under 8 476.1) lies to the court of SrMions Judge. 1929 
Nai: 97 • 25 N L n. 1 . U6 1 C. 77 . 30 Cr. L. J. 550. 

—— where the S J. prefered a complaint to the Dt. Jf. and the 
Dt M coneicted the aceuted the S. J could not hear appeal against 
the conTictiQO and order retrial. 1927 Lab. 671 : 8 Lah, 406 ; lOIL 
I. C. 342 : 29 Cr. L J 6 . 29 Pun) L R. 699. 

S. 476-B. (Appeal). 

— — tbo teordfl "or ogatoat whom such a coitplaint has bees 
made” mean that the right of appeal Isglfen to any peraon against 
whom a cpmplatnt baa actually been made. Tbo nature of the 
complaint la defined by the word **aucb” which relates bacic to the 
words ‘‘complaint under a 476 or 476 A" 1929 Lab. 641 : 30 Cr. L. J. 
1019 ! 119 I. C 265 1 1929 Cr. C. 205. 

— ~an appeal under a 476 B lies even when action under a. 
476 IS taken by the court euomofu and noton the 'complaint of a 
private person. 1929 All. 839: 1929 Cr. C. 491 1 120 1.0.113:1930 
A.L J. 203.JlPuDj L.It 153 : 12 7.ah. L. J. 29, 11 Lab. 55/ol.. 1929 
Lah. 9 Di»s. from 

the words “such a complaint” In a 476-B. mean a complaint 

made on application and not a complaint made by a 51. at his own 
instance 1929 Lab 9: 30 Cr. L. J. 163; 113 1.0. 537, iiuf seethe 
abate cases, and 1927 Lah. 54. 

the words ”if it makes such complaint the provisions of that 

section sball apply accordingly” refer to the procedure prescribed in 
sec. 476 for filing of such complaints and not to the act of making 
the complaint, 1929 Nag. 281: 1929 Cr.C. 458 ; 25 N. I,. R. 192 ; 119 
I. C, 703. 

the policy of law under this section is that whenever there 

is a decision by a court upon an application that a complaint shall 
be made there is one appeal from it and no more than one appeal, 
32 C. W. N. 164 : 106 I. C. 711 ; 55 0. 765 : 29 Cr. L. J. 119 : 1928 
Cal 281. 

—where the dlscTetioa exercised by a trying M. is exercised 
in refusing to make an order under a 476, and. a Buperior court 
reverses the order of that coart. sufficient reasons must bo given 
by the aupeiior court as to why it thinks that the discretion was 
not properly exercised. 52 C. 478 s 89 I. C. 251 : 1925 Cal. 721 : 

Cr. L.J.1307. 
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S. 478-B. (Appeal)— tfon/rf. 

s. 478 Cr P. C. has no application to proceedings voder a. 

475-B, so a Dt. Judge cannot take additional evidence in a waiter 
under s. 476-B. 1928 U. W. N. 73 j 27 L. W. 265 j 51 il. 603 : 65 M. 
L. J 218 . 29 Cr. L. J. 445 ; 108 I. C. 638 : 132S Mad. 391. 

in dealing with an appeal under this sec. tho procedure 

prescribed In Or 41 C K O should bo followed. 1929 Cal. 428 : 49 
C. L. J 374: 1329 Cr. 0. 54, 

s. 476-B, giTca a rjgbi of appeal onjy when a court has made 

or refused to make a complaint under 9 476.A, but not when a 
complaint is made by a court on appeal from an order of a sub- 
ordinate court refusing to complain. 26 Puoj. L. R. 193 • 1925 Lah. 
322 ; 8S I C 528 : 26 Cr. L. J. 1168 


in appeals under s. 476-B the appellate court should recon- 
sider the entire matter on its merits Where the Judge pointed out 
that two distinct views could bo taken but disposed of the appeal 
by endorsing the views of the lower court without specifying hia own 
views of the iacta there was no proper disposal and it could be 
interfered in revision. 57 C SOD. 

—an appeal under this see. is subject to all the provisions 
applicable to ctiminal appeals as laid in s, 419 and the following 
BC 08 , and such an appeal can be disposed of summarily bv the Dt. 
M. 34 0. W.N, 923. 

—an appeal preferred under e 476 B. against the order of the 
Dt, MussiSmay be transferred by the Dt. Judge to tbe Additional 
Dt. Judge who can bear the appeal snd prefer a complaint. 
34 0, W. N, SO { 1930 Cal. 361 : 1930 Cr C. 537. 


—before disposing of an appeal under s 476 B the Dt. Judgs^ 
should Issue notice to the parties, ezamino tbe record and corac^ 
to an /odependent conclusloo. 51C.L. J. 45. 1930 Cal. 282: IdSOCrlQl 
C. 362, ( * 

— —when an order Is passed under B 47S-BtheH. 0. can loten.jg 
fore with tbo samo if it falls within one of the grounds mention^,.,- 
in 8. 115 C. P. O. 34 C. W. N. 914 ; 52 O- L. J. 87. 

——In an appeal against a refueat to make a complaint uotid.j^g 
is to he given to tho accused; but In caso of appeal by pers^g ^ 
against whom a complaint Is iiiado the opposite party {a the Croi^ 
to whom alone notice Is to be served. S9 Bunj. L. R. 128 : 106 J. { 1015 
581: 29Cr.L.J.72. | 

— -in esse of appeal under B. 476-B, tho appojiate Court shoMaipt 
recoaslder the entire matter on tbc merits and should all/ own 
” ' *• > •*-- — ‘he Court below. 88 1. 0. 3u l J. 

ed in 33 C. W. If. 945 : 1/' 

. i state* 

icrs. 4(6-B ssnetlnnsa pf,o^it by 
•fore a M. having jurisdKVth that 
' : 1926 All. 402 : 27 Cr. L. howci 
' Id coir 

where an order Is made ooder 8,476 Cr. P. 0. by a Jfunail, 0 

an appeal against the order wlinie under this sec. to the Dt. Judd 


cinMiviL mocrpcar. conn. 


C53 


S> 47e«0 iApp««h — 

•uj-enor to hini »nd ih<‘ rforitli'n rf C. f*. C. 

53 C 8!T • 99 1 C ISt J»i: 9S tHCf I. J 

whpfp uri'Jpr thp n«iif>c\tton liy iho II t with tV.f* {'r<*rtetji 

sincttonof thp L 'cal AppraU lying frnn MumiTA dp-r*" 

arp prpfprrpd t.> th* >.»»l»irdlnAip JtHg* Ujp lallfr cmjft l« th" 
spj>pl nt>- > oarl iindpr • 195 (2t Cr. I’ C. And It (• that luSpoTirt 
that c m makp a '■omplajnt undpr • 47C*1< 8 I’at. 4tH . 132Q I’al. 
307 -n r 1. J 831 1929 Cr C 158* 117 1.0.878 

« Dpputv MAc;lttrAte wlilj the power* under *. 

4-7 .! Cr 1’ C hai Qo jurisdiction to hear appoati under *. 47G*1l 
fruTTi tb« (irdcrs of the (Subordinate MaRlitrate, 5G C, 821 : 1929 
Ca) 17*. J3C \V. N 2S5 : 116LC.638. 30 Cr. L. J C59 ; 49 C. L. 

J J42. 30C 39h./ol 

from an order mad* by a Alngl® Judga on the Original Side 

of the H C. granting or refusing sanction to prosecute nn appeal 
under a 4'6-I3 li*' to the Division Dench. 5G Cal 032 : 33 0. W. N. 
329 : 1929 Cal 521 30 Cr L. J- 974 t 1920 Cr. 0. 184. 

—where «n application to make a complaint has been dismissed 
by the trial court and the applicant dies, hi* legal representatlro 
cannot prefer an appeal under a 476-D. L. D. C All. 85 Cr., 87 I. 0, 
60S : 1925 All. 620 s 26 Cr. L. J. 1008. 

•«— the court to wbiob a snoctlon appeal is transferred Is clothed 
with all the powers which the original court of appeal hat under 
the Code. £6 I C. 428 : 26Cf. I.. J. 796. 

a court proeeedlog under a. 476*D should, if it guaihea tbo 

..... 4.,... — thdrawal ef the complaint; It is 
tetion granted by tbo trial court 
26 Bom. L. B. 289 t 25 Cr. L. J. 

where an appeal was taken to the Dt. Judge from the order 

of the subordinate judge directing prosecution of the accused under 
6. 476 the order of the Dt Judge directing the lower Court to submit 
a fresh complaint m the light of certain obieiTations was not valid 
in law, Per Chotzner J. An appeal under this section must bo 
-dealt with as an ordinary appeal under s. 424 Cr, P, 0. and 

■ * ’ ■ 4 — jjg summarily dealt 

this sec. must bo treated 
• . 41 C. P. C and not Ss. 

5; 31 0. W. N, 281 : 1927 . 

where on appeal under a. 476 against the refusal of the 

o v T.j — *_ ct. !_»_» *u_ T»» T..j_„ the Subordinate 

. I as the Dt. Judge 
. ■ ■ • . 55 C. 1277 : 1929 

' . • .■ ■ der of the Munslff 

but pofoting out the desirability of having it properly worded 
not an order of remand and even If it be so the proper course ' 
.object to the same immediately by filing a revision under s 
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S. 476-B, ^Appeal] — eontd. 

P. C. and not to raiie objection after the Uunslff has preferred 
complaint and the matter has been tried. 1929 Ca). 428:49 C. L. J. 
374 ; J929 Cr, 0, 54. 

——DO appealliei under the provisions of the Cr. P. 0-, against 
an order made by the court to which the court making a complaint 
under s. 476 is subordinate, 54 C. 355. 31 C. W 27. 281 : 1937 Cal. 
284: 101 I.C 351. 

•—where a lower appellate court withdraws a complaint made 
under a. 476 the S. C. will not ordinarily interfere in revision, 
obot'c case 


an appellate order of the Pt. Judge making complaint under 

s. 476 B is not subject to second appeal, only one appeal being 
allowed. 51 M. 777 : 111 J. C. U4: 29 Cr. L. J. 786-1928 Mad.- 
506 : 55 if. L J. 444. 1025 Lab. 322 : 1924 Boro. 347. approved. 1926 
Pat. 8 Siss. but the Allahabad H. C has held that if the appellate 
court makes the complaint without tho intervention of the trial 
court an appeal lies to tbe H. C. 1929 All. 898 : 1929 Cr. 0. 490,. 
so also the ratna H C in S Pat 362 - 1936 Pat. 61 but St has been 
doubted in 8 Pat. 428 : 1929 Pat 367 : J17 1. C. 878 : 30 Cr, L. J. 
834 i ISS9 Of. a 158 


—where tbe muDsiff rejected an application under s. 476 Cr.. 
P. 0, for the prosecution of a person under s 195 (C.). Cr. P. C. on 
tbe ground of want of jurisdietion, held tbat tbe Dt. Judge, on 
appeal, should first determine whether tbe munsiff had jurisdiction 
to entertain tbe application and tbat no appeal was maintainable 
va/.-- * u«ir r< .» Pt, Judge hut the H. 0. 

. Judge in the erercise of its 
P. 0. 55 O. 836: 47 C. L. J. 
.109 I. 0.211. 

——the policy of the law as laid down io s. 476*B is tbat what- 
ever may be the result of the order of the first appellate court no 
second appeal to the H. O. lies 55 0. 765 : 32 O. \V, N. 164 ; 106 I. 
C 711; 29Cr. L.J. 119: 1928 Cal. 281. 5 Pat. 262 not Jol., l925Lab. 
332. 1924 Bom, 347. 1927 Rang. 313, 1929 Nag. 281: 119 I. C. 703 •- 
1929 Cr. 0. 448, 

• _ — no appeal lies to the H. C. from the order of an appellate 
M. under B. 476 B (2!, An appellate order may be interfered with 
Id revision when it Is brought to the notice of tbe II. C. after the 

■ commencement of the trial. 56 C- 824 ; 33 G. W, N. 285 -. 49 0. L. J. 
342 ; 116 I. C. 638 : 1929 Cal. 172 : 30 Or. L. J. 658, 

, TT p _,in i_«— <•— 1- appeal under s. 476 B unless 
. , 98 I. C.lll : 1927 Pat. 87: 

• . : . • . 205 I. 0. 457: 192? Rang, 

liio . v-f. .>•*•• 

— ^refusal of trial Judge to file complaint— appeal to the Pt. 
Judge after the expiry of 3U days, L. Aot, Art. 1S4. applicability of, 
29 C. W. N. 1035 : 90 J. C. 529: 42 C. L. J. 120: 52 C. 1009 s- 
1925 Cal. 1223.. 



•caiKiXAL rnocTDCRt corn. 
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S, 476>B. (Apptttl— fT»nf-f 

Ih** of nnm»tlnn f-»r an aril’ll fr »-i «•» r r.!»» r-.»Vlne 

<o'aplaint ro•TJ'T'^^cr^ from of fJlng t*i» c >nr!'«nt aiJ n-)i 

frosi ibe <}ate on whifh »l li aicnM I C. S'J J'i Ct J ?» . 

S5Fuoj L. U i:\. 

—— 'Ibr ordrr ronlcnirt^fc-) ^7 Atf> LlrnUation Act ]» tho 
fiodict; ibsi li recorded under •. 4*6 Cr. F C. hrnre Ihe tine f..f 
-ap;»al lirRirt to run from thr titno the finJlnc !■ rec<,fJi*J or It 
supplemented bj an sctusl c'^mplalnt. il. JGI : 1I>!1 Horn. (i| • 
1C5 I. C 26 23 Cr L. 3 315 • S'* Bom L. 11. TC 

fur the purpotet of app^Al llmttatUm runt from the date of 

maklnc of the eomplsinl 56 C 932 33 C. W. K. 329 t US I. O. 
m 1323 Cal 521 • 1929 Cr. C. ISl 30 Cr. I.. J. 974. 

S 478. (Power of Civil and Ravenuo Courts to oomplalo 
Inquiry and commit to H. C. or Court of S), 

■where the court elects to commit the accused lltelf, the 

proeeduro at to preliminary Inquiry Into cates trUhIo by n S. C. 
(Chap XVlIlf mutt bo iirrctly followed. J -M. 227, 2 Wrlp i.SJ. 

the Muntiff rauit conform subaiivnlially to the prorltlons 

of Chap X%’in 40 A. 32. 

—sanction giren to pfieoto person Is no b»r to pro«.*ee»l under 
thissec 13 U 3tl. 34 0. fiS.29 .M.331. 

—a commitment to tho Court of Session by n .Miinslff u vftllil. 
22 C lOCII 

—where a court neglected to follow tlio illrooltun ermlaltieil 
ID the second sub-section and framed no ebargo (ind tnailo meri'ly nti 
inquiry of s very perfunctory ebarootrr the wlinh' prooei'illops ivvro 
irres-ular. 77 I C. 833 : 25 Or. L. J. 483. 40 A.3JM 


Cr. P. C. 
J. 555. 


there is no right of appeal against an order under o. 478 
103 I. C. 204 ; 1927 All. 571 : 28 Cr. I,. J 663:35 A, L. 


S. 480. (Procedure In certain cases of contempt). 

the procedure laid down In this sec. should bo strlotly 

followed and the proritfo/Js should be applied then and there. 11 
A. 361. 3 A. 62. 

8. 482 need not bo read with this see. and docs not roi^iilro 

tho M. to draw up proceedings on the same day that the oltenoo is 
committed. 35 O. ICl, 16 P. R. 1897. 

where tho proceedings commenced with the words “piii’fiou- 

' * “ ■ ’ ; **-* — hut those partioulara were not 

■ ■ showed otherwise, tho 

« J28 Rang. 280 ; 113 I. O. 278 
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S, 480. (Procedure in certain eases of contempt) — contd. 

the jurisdiction of the ct)urt Is criminal and not civil eren 

though the attack has been made Id connection with civil suits or 
appeals. 45 C. 169: 21 C. W. N. 1161 :19 Cr.L. J.530. 

scandalising courts, and attempting to prejudice litigants 

and interfering with due course o£ justico Is contempt of court. 
Printer andJPublisher of a Newspaper are liable even if they are 
cot aware of the subject constituting such contempt, aboie case 
0Bd 26 C. L. J. 345. 

a contempt of inferior conrt is not necessarily a contempt 

of H. C. 17 0. W. N 1253 : 18 C. L. J. 452 

the power to commit for contempt by summary proceeding 

being an arbitrary, unlimited and uncontrolled power, should be 
exercised sparingly and not for a tecbnioal contempt above case. 

-—a court of record has power to punish, by commitment for 
contempt, a Jibei published while the court is not Sitting 26 0. t. 
J. 345. 

~->whetber a libel be public or private, the only method is to 
’ “ ■ ‘ ' i it IS a 


its object 

• It IS for 

y taken 

. . result of 

the cause, has been deemed contempt, above ease. 

- T 4— _ .u ‘“ranay fop tho mode 

, ; before him, or to 

. IS under considera- 

IS course, is a grave 


contempt of court, above case. 


■ ' i view of 


m any 


the tele • 

of an 01 > 

of it. ' ■ I 

110,16 • ■ . ■ , 

tho H. C. has got greater powers to punish for contempts 

committed out of court e p. comments In newspapers on proccedioE 
pending In tho H. C. 10 C. 109 P. C,, 15 0 W. N. 77J. 14 Bont 
L. It. 23. 

—but tho H. C. cannot punish for contempts of subordinate 
courts. 41 0 173 : 17 C. W, N. 1285, contra. 24 Bom. L. R. 16 : 21 
lif. L. J 832, F. Q. 

—tho sec. does not apply to Village ilunsiffs. 15 JI. 13 I. 

unless the Local Govt, so directs n Sub-Registrar Is not a 

Civil Court within the meaning ofss. 48&ond 482 Cr. P. C. andan 
ofTenco under s. 228 I. P. 0. committed before him cannot be dealt 
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S. 480. (Procedure in certain catea of contempO-'ConlJ. 
with under s«, 450 and 4S2 Cr P. C 31 C. W, N. 5G . 1930 Cal. 3GG : 
1930 Cr. C. 542. 

—la a contempt proceedlnc, there are two modca of proceeding 
open to H. C one by rule catling upon tbo person to sbonr cause, 
the other by attachment 26 C L. J. 315. 

any fair criticism la yuatiftab'c and la cot o contempt If 

expressed in good faith An expression of opinion In good faith is a 
cntlcibin , but false atatementa published In ticnapapcrs are not fair 
criiiciMii. Advertiaement for a demonstration agslnit aJudgofor 
acts done in court, is a contempt 2C C. L. J. 401. 

3 person cannot be convicted tinder this ace. for walking 

with creaking shoes ne/ir the court room. S 5f. L T. 28S : 9 Cr. h. 
J. 309. 

prevarication by a witneaa may. though not ncccssarilj*, 

amount to contempt of court 10 B. H C. R C9 : 15 W*. R Cr. 5 

where a witness on being asked bis grandfather’s name 

replied that be did not remember it. It did not amount to a refusal to 
answer a question and he could not be punished under a. 480 Cr. 
PC 921 C. 418 1926 Lab. 240 .27 Cr. L. J. 252. 

— ^putting irrelevant questioo to a witness does not amount 
to contempt under s 223 1. P. C. but pcriistcnce in vexatious or 
irrelet ant questions, after warning, may amount toaeentempt. 44 
P R. 1867. 

—but the insisting of the pleaders on questions being taken 
down or objeetioo noted is not contempt. 6 Bom. L. R> 511. 

application of transfer, on the ground of probable misearrl* 
age of justice, Is not a contempt 34 P. It. 1869 1898, A. W. N. 145. 

S. 481. (Record In Such cases). 



IBP. 1928 Lab. 

" ' 'In this sec. Is 

ler. L. B. B. 

1893-1900, 20. 

no person can be punished for contempt of court which is a 

crimmal offence unless the specific offence charged against him be 
distinctly stated and an opportunity given him to answer. The 
omissiou to record the statement of a legal practitioner charged for 
contempt is a fatal defect to the prosecution. 37 C. L. J. 535 : 75 
I C 512 I 24 Cr. L. J. 798 

the order of the M. falls abort of the requirements of s. 481 If 

it docs not contain the statement made by the petitioner. 1923 
Lab. 88. 

where the intention to Insult or cause interruption to the 

M. was not made out nor the explanation of the accused was set 
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S. 481> (Record in such epses)— conti. 

in the order the conviction under a. 258 1, P, C.'ivas set aside, 25 Cr 
L. J 588. 

-the H, C. may interfere if tie terms of the sec. are not 

•complied with. 4 M. H. C. B. 229, 2 Lah. 308. 

S. 482. (Procedure where case should not be dealt with 
under s. 480). 

“this sec. distinctly cootemplates that the trial ta to be by a 

judicial officer other than the person before irhom the contempt was 
committed 12 W R. Or. 18 p. 21. 

-a court acting tmder this see. is not bound to take proceed- 
ings on the same day, as in the case under s. 480. 35 C. 161. 

S. 485. (imprisonment or committal of person refusing 
to answer or produce document). 

—complainant is not a witness. 13 B. 600. 

'a witness is not bound to answer irrelevant question, 13 B. 

COO OT question asked with a view to start a criminal proceeding 
against him. *10 B. 185. 

'When proceedings are not taken then and there this sec. 
does not apply and s. 487 bars a trial by the iif. 13 M. 424. 

S. 487. {Certain Judges or Ms. net to try offences 
referred to in see. 196 when eemmitted before themselves) 
N.B.— a. 477 has b^4n omitted from ihh 9ec.l>y the omeniment, 
——the words Judge of criminal court do not include a judge 
of a civil court or D. J, IS C. 766 F. B.. 18 B. 380 F. B., 7 0. VT. 
N. 708. 

— ^tbe terms of tbis sec. are not wide enough to include a 
Presidency M. 12 0. W. N 246 : 7 C. L. J. 70 : 7 Cr. U J. 103. 

a Af. acting in different capacity is not excluded. 18B. 3S0 

F. e . but see 2 A. 405. 14 A. 354. 13 M. 24. 

-a Af. who has refused to eet aside an order Baoctionlog a 

prosecution on a charge of prejury, has no jurisdiction under this 
sec. to try the case himself. 20 Af. 383. 

the words "in contempt of anthority" are general and are 

not to bo construed as limited to cases where the alleged offence is 


who had contirmed a sanction tor prosecution from hearing the 
fippcal ofthoncoused from his cotivlctioo. 81 I. O. 201 •'»5Cr L. 
J. 718 : 10.1 Hang, 51. 

a Presidency M, Is Includoil in the section. 12 C. W. K. 245. 
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diction and proeedure.->conl<i. 
c respondent In a proceeding under s. 4S8 Cr. P. C. 

Insane, the M, has no power to appoint a 
I. lie mntt follow the procedure laid down In 
and postpone tbo proceedings until the M. is 
'ie respondent is capable of understanding the 
M. 333 : 26 Cr. L. J. 701 : 8S I C. 77 : 1925 

Proceedings under 9. 463 the accused gave eridenco 
f, he cannot afterwards object that the trial is 
' of exaDtlnaiion under a. 3(2, 25 Cr. L. J. 1091: 
'al. 339. 52 Bom. 768 ; 30 Com. t. B. 957 : 1928 
tter case It has been held that s. 342 Cr. P. C. 
te proceedings under s. 418 Cr P. C. So also In 
.nj. L. R. 549 j 10 Lah. 406 : 112 I. C. 218 i 29 Cr. 
.as been said that proceedings under s. 483 not 
edings.s. 312 Cr- P. O. does not apply to them, 
listion of cl. 7 and describlos accused party 
' sametasfi. 

m under s. 488 is not a proceeding of a civil 
anlngofs 12(1) of the Chin EHU Regulation. 
0. Ill : 1925 Rang. 140. 

application under s. 488 (be parties arrive at 
roper course is 'to 'dismiss, the .applioation 
ce it in civil court. 'Ad order of maintenance 
' with a compromise cannot be enforced ilo 
Cr;C.'623 ; 1930 Lab. 524. 42 P. R. 1888.'39,P. 
026 Lab. 469 i 27 Cr. L. J. 779. 
rei* and decision. 

rovides a 'speedy remedy and safeguards a 
rom starvation ; wben other Issues are raised 
led in the eiyll court and persons aggrieved 
this section 'must take their case to the 
862 : 1926 Mad, 346 : 27 Cr. L; J. 350 : 

enanco 'under this sec. does not affect the 
Court. 30 51. 400. 14 C. 276, 32 C. 479. but no 
lied by the Civil Court restraining (he 
er under this sec. 32 0. 479. 2 W. R. Cr. 58. 
Bui tv tAe, amendment o/,sec. 439 effect has 
•» decision .) , . , 

ee of the Civil Court will prevail. 2 Weir 

maintenanoe-order under's e488, the rela- 
nsintenance is based is declared by the 
'ouit not toiezist, tbe Af. may be asked 
ny’- farther. effect to tbe order of main* 
C. 944: g4.Cr.,L. J. 7», 14 C. 276 33 M. 
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S. 488. Jurisdiction and Pneedure.—contd, 
sufficient "residence toRethcr” of the husband and wife to give 
jurisdiction. 1929 Bom. 410 : 53 Bom- 781 : 1929 Or. 0. 462 : 31 Bom. 
L. R. 931. 

—where the husband visited bis wife in her father's bouse in 
another District and that was the last occasion when the husband 
and wife lived together the imaband must be taken to have last 
resided with hia wife in her father’s bouse and consequently the 
courts in that District would have jurisdiction to entertain a petition 
under this sec 1928 Lah. 853 : HO I. C. 2J9 : 29 Cr, L, J. 687, 32 
Bom. L R 764 : 1930 Bom. 348. 

the mere fact that tho marriage of the parties bad taken 

place within the jurisdiction of a Alogistrate does not give the H- 
jurisdiction under s. 468 (8) 96 1. C. 865, 1926 Lab 663 : 27 Cr. L. J. 
1009. 

a M. of the 1st class has power to pass an order under this 

sec. although be cannot take cogoizance of offences without 'COiD' 
plaint, 5 A. 237, 

—8 488 tb) gives power to the successor of a W. to re-opert 
the order of maintenance oo application. 2 6i>r. L J. 61 ; 75 J, C. 
304 : 24 Cr. L. J. 928 

——an order passed by a 51 under this sec. will sot be vitiated 
me/elu because the proceedings were instituted in a wrong Caurt, 
8 530 (n) IS applicable to such case. 49 C. L. J.205 : 1929 Cal. 336: 
115 I 0 f.02 . 30 Cr L. J. 525. 

——‘may order'' implies discretion of the court. 31 Af. 1S5 
30 M. 470. 

—proceeding cannot bo cooduoted summarily. 20 0. 35i’ 
11 II. 199, 361 P. L. R. 190S. 

evidence should not be taken ex’parte. 1 C. L. J. 102. 

—where a party and bis pleader are preseat in court an ex- 
parte order should not bo passed 1930 Cr. C. 623 : 1930 Lab. 524. 

the court should ask the pleader for the husband if be 

wishes to adduce evidence before closing tbe case. 1930 Nsir 59 * 
120 I. C. 416: 31Cr,L J 110; 1930 Cr. C. 147. 

it is A judicial matter and should be conducted 5 A 221 

13 \V. R. Cr. 19. 8 W. R. Cr. 67, 2 Weir 629, ' * 

an application should not be dismissed for noo-paymeut of 

process fee. IG M. 234. 

the amount must be defiaitoly fixed. 2 A 451 14 If 398 

12 C, 535, 

a M. cannot make an order for maintenance for a period 

prior to the state of application. 94 L C. 354 : 1926 Lahv 532 : 

27 Cr.^L. J.^610 ; 27 I'upj^ L. R. W9, but a M. can vary his order as 
, “^tnlenancD at an increased rate 

. _ , 3 396 : 192 » Bom. 419 j 28 Bom. 

* ' ' ' ? grant of grain allowance or 

■ ^ . jder 8. 488, the sec. provides only 
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S. 488. Jurisdiction and procedure.— fonfd. 

—where the respondent in a proctedinc under s. 4^8 Cr. P. C. 
is alleged to be ininnc, the M has no power to appoint a 
Koardian-ad litem He must follow the procedure laid down in 
Cb. 31 Cr. P. C. and postpone the proceedings until the M. is 
satisfied that the respondent is capable of understanding the 
proecclings 48 M. 388 : 26 Cr. L. J. 701 : 86 I C. 77 : 1925 
Mad. 410 

Inhere in proceedings under a 488 the accused garc CTidenco 

on his own behalf, he cannot afterwards object that the trial is 
vitiated bjr absence of examination under s 312, 25 Cr. L. J. 1091: 
811. C. 915 : 1925 Cal. 339. 52 Bom. 768: 30 Bom. L. R. 957 : 1928 
Bom 347 in this latter case it has been held that t. 342 Cr. P. C. 
does not apply to tho proceedings under s. 418 Cr. P. 0. So also In 
1929 Lab. 32 : 30 Punj L. R. 549 : 10 Lah. 406 • 112 I C. 218 : 29 Cr, 
L. J 1002 where it has heen said that proceedings under s. 463 not 
being criminal proceedings s 342 Cr. P. C. does not apply to them. 
Quaere : effect of omission of cl 7 and describing the accused party 
as a “person" in el. 9 same case. 

an application under 8. 488 ts not a proceeding of a civil 

nature within the meaning of s 12 (I) of the Cbio Bills Regulation. 
25 Cr. L J. 11 5 76 1. C 111 : 1925 Rang 140 

where in ao application under s. 488 the parties arrive at 
a compromise the proper course is to dismiss the application 
leaving thorn to enforce it in civil court. An order of maintenance 
passed in accordance with a compromise cannot be enforced In 
criminal court 1930 Cr. C. 623 : 1930 Lab. 524. 42 P. R. 1888. 39 P. 
R 1905. 95 I C 315 : 1926 Lab 469 t 27 Cr. L. J. 779. 


Civil Court's power and decision. 

the section provides a speedy remedy and safeguards a 

deserted wife or child from starvation : when other issues are raised 
they should be determined in the civil court and persons aggrieved 
by an order under this section must take their case to the 
Civil Court. 92 I C. 862: 1926 Mad 346 : 27 Cr. L. J. 350 : 
50 5f. L J. 44 

order for maintenance under this sco does not affect the 

jurisdiction of the Civil Court, 30 M. 400, 14 C. 276, 33 C 479, but no 
injunction can be granted by the Civil Court restrdining the 
M. from enforcing an order under this flcc. 32 C. 479, 2 W. R Cr 58, 
but sec. 2 Weir 615. iDut bv tfte amendment of sec. 4S9 effect has 
been gwen to Ctvxl Court's decision.) 

the previous decree of the Civil Court will prevail. 2 Weir 

615, 27 A. 483. 

When after the maioteoance order under a s488. the rela- 
tionship on which the maintenaucc is based Is declared by the 
final decree of the Civil Court not to exist, the M. may bo asked 
to abstain from giving any further effect to the order of main- 
tenance. 46 M. 721 : 73 I. O. 944:, 21 Cr. L. J. 720, 14 C. 276 33 if. 
L.J. 449 7?e/. 
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S. 4B6i Civil Court's power and decision.— oonid. 

-—but the mere /dct that civil suit is pending between the 
parties U not bar to giving effect to aa order awarding maioteoance 
under s. 488 so long as it is lo force. 1930 Lab, "13 : 1930 Cr. C. 301 ; 
»0 PuD3 L. R. 740. 

•~~an order under a. 488 does cot take away tbe jorisdictlos 
of Civil Court and It can entertain a suit for declaration tbat tbe 
person who has been required to maintain another as bis son is not 
his father. 70 I. C. 897. 

once a compromise is entered into proper remedy is by 

way of Civil Suit to enforce tbe compromise. 95 I. O. SIS : 1936 
Lab. 469 j 27 Cr, L. J. 779,1930 Cr. C.623i 1930 Lab. 524,42 F. B. 
3888, S9P R 1905. 

the Civil Court cannot grant an injunction restraining the 

M. from enforcing the order for maintenance but the plaintiff could 
ask the M. to abstain from giving further effect to his order in view 
of the finding of the Civil Court. 70 1. C. 897, 

——a subsequent decree of tbe Civil Court supersedessny orde 
for maintenance under a. 488 but it is not so answer to the non* 
oompliance with tbe order under a. 488. 3 Pat. L. T. 51 t 65 I C. 
576 : 23 Cr. L. J. 144. 

•—the weight to be attached to (ho decree of the Civil Court 
most depend upon the particular circumstanees of tbe ease and no 
bard and fast rule can be laid down that such a decree is for ever 
blading on the M or that his discretion is never fettered. 46 A 
877 i 22 A L. J 806 i 82 f. C. 174 : 23 Cr. L. J. 1246. 

where after tbe decree for restitution of conjugal rights 

U was found that the wife was being ill-treated by her husband 
and driven out with blows a hf. is justified in making order for 
mainlenaace and absolving her from tbe conditfon (hat she must 
live with her husband, above case 

whore there was a decree of the civil court awarding main- 
tenance to wi/e but that decree could not be executed on account 
of insolvency jurisdiction, tbe M. had under those circumstances 
jurisdiction under this sec. to pass an order for maintenance. 
31 Bom. L. B. 3366. 

Res-Judlcata. 

— the principle of resjudicata applies, 5 A. 224, 1 0. L. R. 89, 
17 Cr L J. 106, but not when the facts ate different, 20 W. R. Cr, 58, 

5 B. H. C. K. Cr. 81, 7 W. R. Cr. 10, 2 Weir 633, 9 B. 40, 5 W. P. II. 
C. E. 237, 

M’s order dismissing an application fop maintenance la a 

final order and ho cannot entertain a second application for review 
or rehear It, 21 O. W. N. 344 ; 18 Cr. h. J. 566 I C. L. J 214 : 2 Cr. 

L J 213.1D16P. K. 24.38 1. 0. 438,32 I. C. 842 (Cj but where the 
application is dismissed for default the M. can entertain afresh 
app}ic.Ttion there being no adjudication on the* first application.' 
24 C. W. N. 32 ; 30 C. L, J, 128. 
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S. 4BB. Right et malnt*n8nee. 

Ganer8l. 

— <88 contemplate application by a wife or a child. Where 
the widow atloced herself to be a declared mletres^ and the applicn- 
tloo wBfl made by her for the Bchool fees of her son, held that it 
would require only a format amendment of the application as one 
by the woman as guardian of the child and the amendment might bo 
made by the court on Its own motion. 83 I. C. 257 : 1.925 All. 73 : 25 
Cr. L J 1219. 

.L . — i-t..-,.... Is to prevent 

■Ion of lodging, 
i. J. 12<9. 

• • • not Bufllclent 

- ■ (ad. 59 : 26 Cr. 

L. J. 1597, 76 I. C. 30 ; 25 Cr. L J. 94. 

■ 488 provides for ordering malntenerce where there Is 

neglect or refusal, but where the husband was regularly paying Rs. 
S2 for the maintenance of the wife and children the M. was wrong 
In having entertained the petition at all. 4 Bur. L. J. 11: 86 I. C, 
479. 

—~>no order for the maintenance of a child should be parsed 
against the father unless it is 
fused to maintain ft. iOI J. C. 

~~the words "unable to 
mean unable to earn a llvelib 
might earn without depending 

I. C. 375 • 26 Cr I. J. 535. 

—the word •■means’* In t. 488 does not signify only visible 
' • ’ 1 • • *■ lie employment. If a man is 

' ' • to have the "means" to support 

■ ! ■ • • •• . : 27 Cr. L. J 350. 

’ • cl. (8) includes a temporary 

residence and is sot confioed to permanent one. A atay of two 
months in a place temporarily with oceasIoDBl visits In the per* 
manent place of resldeoce is regarded as amouDling to temporary 
residence sufhclent within the meaning of s. 488. 48 A. 479 : 25 A. L. 

J. 435 : 101 I, C. 670 : 28 Cr. h J. 494 s 1927 Ail. 291. 

the place where tbe husband last visited the wife is the 
place where the husband "last resided" with the wife 1928 Lab. 
853 s no I. C. 239 : 29 Cr. L J. 687. 

Of wife. 

tbe circumstance that the wife has relations able and 

willing to maintaiu her, 2 Weir 2, 11 C. W N. 100 (note) or that 
she has ample means of ber own. 10 Bur. L R. 160, does not relieve 
tbe husband. 

when the wife was ill-treated and turned out by tbe husband 

refusal to live with him does not disentitle her to malntenatice. 93 
I. C. 971 ; 27 Cr L. J. 507 : 1927 Lab. 353. 

the word "cruelty" is not limited to violence. There can be 

legal cruelty, that Is force, whether physical or moral, systematically 
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S. 488 Of wife. — contd^ . , " 

exerted to compel tbe aubtnlssioo of a ivi'fe to such a degree aod 
during suob length of time as to injure her health and render a 
serious malady imminent. II A. d80 r A. W, N. I8S9. 152. 

if after the order of maintenance the wife Iiees with tbe 

husband the maintenance order becoine<i inefTertual but she can make 
a fresh application, tJ. B. R. 1904 2ad Qc. U P. C., 2 Cr. L. J. 870. 
A. W. N. 1838,217, coiira, 162, by subsequent living with tbe husband 
the maintenance order does not come to an end. 50 M. 663 : 1927 
Mad. 376 ; 28 Cr. L. J. 271 : 1927 M. W N 111,37 0. L. J. 180. 
19 A. 50, 99 I. C. 1037 : 28 Cr. L. J 237: 38 M. L. T. 13. and in case of 
subsequent separation the wife can claioi for arrears of raaintcnance. 
1927 Mad. 1148. 99 1 C. 1037 : 38 M. X.. T. 13. 

——where the husband's offer to maiotain bis wife if sbe lives 
with him IS honajide one, she is not entitled to live separately and 
olaim separate maintenance. 25 Cr. L. J- 1271 : 82 I, C. 279 30 Punj. 
L. R. 367 ;30Cr. L. J. 861: 117 I. C. 903. 1930 Cr. C 809; 1930 
Lab. 665, except on proof of cruelty. Ill I. C 659 r 29 Cr. L. J. 909, 
—where the buebaod offers to maintain his wife It is the duty 
of tbe M. to ask the wife If she is willing to lire with her husband. 
9 Cr L J 501, 1926 Lab 536 : 27 Punj. L. B 233, 96 I 0 394 s 27 
Ct. L j. 938. 


——once a compromise Is effected to pay rasintenanes there is 
DO refusal to maintain on the part of the husband and the seetion 
has DO application. 93 1 0. 315 : 27 Cr. L. J. 779 • 1926 Lab 469. 

—the word* "living In adultery’* refer rather to course of 
conduct oi .*■ - 

52 B. 160 : • ,314. 30 

M. 332 . * * 559. 29. 

C. W, N. , ■ . ■ • .. R 79 

It means living in adultery at the date of application 26 A. 326 : 
1 A. L. J. 18 : A. W. N. 1904. 23, 37 A. W. N. 1881, 30 M. 322 : 17 
jr. L. J. 279 ; 5 Cr L. J. 359, but a single act of adultery with a low 
caste man may be sufficient ground for refusal. 31 M. 185. 

where a woman to whom maintenance has been awarded 


gave birth to an illegitimate child which washer single act of mis* 
conduct she cannot be said to be "Jiving in adtiUety.'' 29 0. W. N. 
647: 1925 Cai 794 ; 2G Cr. L. J. 1184: 88 I 0. 608. 1929 Nag. 
238 : 1J5 I. C. 161 : 30 Cr. L. J. 403 : 1929 Cr. C. 262. 


subsequent adultery does not deprive the wife of the 

benefit of tbe niainteuance as the order of tbe court stands good 
.until it is cancelled by a later order. 117 I. C. 67. 

it roust be shown that the husband has either refused or 

neglected to maintain tbe complainant and that the complainant is 
the wife of the defendant ; 16 B. 269, neglect or refusal may be by 
words or conduct, it may be express or implied. 9 Bom. L. R. 359 ; 5 
Cr. L J 334. 

non-payment roust bo the result of wilful negllgeuce. 22 

C. 291,25 0. 291. 
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S. 400. Of v.ife. -fon/d. 

—a conditional order that th« huiband Is to take tho w'rfo 
and maintain her. otherwise pay maintenance at a fixed rate Is 
illegal. 93 I 0 1053 : 19:6 Lab. 4S0 : S7 Cr L J. 556. Ml I. C. 575 : 
29 Cr. L J. 895 : 1929 Lah. 56. 

conditional order to lire in the huaban j’s bouse Is illegal. 

18 Cr. L J 52S 

>~»an order for maintenance conditional on the wife living 
io the village of the husband la Illegal. 113 I.C. 67 : 30 Cr. L. J. 51. 

a wife la not bound to accept an offer of her husband to 

provide her maintenance in a aeparate residence. She may or may 
not agree to it but her refusal will not dlsrntltle her to claim maia* 
tenance. 53 D. 763 : 1933 Bom. 418*30 Bom. L. R.9S8: 112 1. C. 
473 29 Cr. L. 3 1019. 

in the case of minor husband the order cannot be made 

against his father. 26 P. R. 190t; an order of maintenance under 
thta see. cannot be passed against the father of the husband. 30 Cr. 
L J 135; 113 1 C 327. 

this statutory right Is not affected by the personal laws of 

the parties. 19 M 461 or by custom. 22 M. 346. 

—order can be made so long as tbo relationship exists, so 
though a wife under the ifabommedan Law is entitled to mainto- 
,!.}.> .1. -ueb right under this see. 

" , . • X L J. 151. 27 M. 13. 8 

" * entitled to maintenance 

. tbo expiration of that 

• 0. W. N. 942. 32 Bom. 


a moota wife can claim maintenance under this aec. though 
under the Shia Lau she is not entitled to it. 8 C. 736 : 11 C. L. H. 
237. • 

' ’ ■ ‘ ' ' '7 B. 269 and the M. should 


. maintenance and not to 

eiiioiLe kiuiiiJgai iiguk. lu i> 

the court cannot under this sec. award anything but main- 
tenance ; an order that (he accused abali give the complaioant a 
bouse to live In, is illegal. 29 Cr. L. J. 909 * IM I. C 669. 

the wife IS not entitled to maioteoance if abe lives separately 

of her own accord. 6 N. W. P. H C. R. 205, Rat. Un. Cr 870. 

It is desirable for (he court to conaider the grounds of her 

refusal to live with her husband and in case be finds that there is 
just ground for her living apart from her husband he should pass an 
order of maintenance. 1930 Lab, 464 : 1930 Cr. C. 533. 


sec" 
6 V 
187 
17 


•diiagrecment with other membora of the family or with the 
_!/. I r alolenance. 14 P R Or. 1901 

30P. B 1881, 31 P. R, 1882, 
' the keeping of concubine. 
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S. 408 Of wife. — conld. 


exerted to compel tbe submission of a wife to such a degree and 
during such length of time as to injure her health and render a 
serious malady imminent. 11 A. 480 : A. W. N. 18S9, 162. 

if after the order of maintenance the wife lipes with the 

husband tbe maintenance order becomes ineffectual but she can make 
a fresh application. U. B R. 1904 2nd Qf. 2S P. C., 2 Cr. L. J. 870. 
A. W, N I8SS. 217, cotira. 162. by subsequent living with the bnsband 
tbe maintenance order does not come to an end. 50 lif. 663 : 1927 
Mad. 376 • 28 Cr. L. J. 271 : 1927 M. W. N HI, 37 C. L. J. ISO. 
13 A. 50, 99 I. c 1037 ; 28 Cr- L. J 237: 38 M. L. T. 13. and in case of 
subsequent separation tbe wife can claim for arrears of maiutcnance. 
1927 Mad 1148 99 I C. 1037 : 38 if. L. T. 13. 

- --where the husband's offer to maintain his wife if she lives 
with him IS fionnjfde one, she is not entitled to live separately and 
claim separate matateaance. 25 Ct. L. J- 1271 : 82 I. 0. 279 30 Punj. 
L. R. S67j30Cr. L. J. 881: 117 I. C. 903. 19J0 Cr. C 809- 1930 
Lab- 665, except on proof of cruelty. Ill I. C. 6S9 : 29 Cr. L. J. 909. 

—where tbe husband offers to maintain bis wife It is the duty 
of tbe M to ask the wife if she is willing to live with her husband. 
9 Op L J. 501, 1926 Lab. 536 t 27 Punj. L. R 233, 96 I 0. 394 s 27 
Cr. L J, 938. 


—once a compromise Is effected to pay maintsiidiice there is 
no refusal to maintain on tbe part of the husband and the section 
has no application 95 I 0. 315 ; 27 Cr. L. J. 779 : 1926 Lab. 469. 

the word.s "living in adullery" refer rather to course of 

conduct or at least to something more than a single lapse from virtue. 
52 B. 160; 1928 Bom 59. 39 Bom L B 79; 29 Cr. L. J. 314,30 
M. 332 • 2 M. L. T. 166 : 17 M. L. J. 273 ; 5 Cr. L. J. 359. 29. 
C. W. B. 647. 5 N. L. K. 19 : 9 Or. L J. 390. 30 Bom L. R 79 
It means living in adultery at tbe date of application 26 A. 326 ; 
1 A. L, J. 18 : A. W. N. 1904, 23. 37 A. W. N. 1881. 30 M. 323 ; 17 
5f. L. J 279 ; 5 Cr L- J- 359, but a slogle act of adultery with a low- 
caste man may be sufficient ground for refusal. 31 M. 185. 


'—where a woman to whom mainienauco has been awarded 
gave birth to an illegitimate child which washer single act of mis* 
conduct she cannot be said to be "Jiving in adultery." 29 C W. N. 
647 : 1925 Cal 794 : 26 Cr. L. J. 1184 : 88 1. 0. 608. 1929 Nag. 
238 ; 115 I, C. 161 ; 30 Cr. L, J. 403 ; 1929 Cr. 0. 262. 


subsequent adultery docs not deprive the wife of the 

beneiit of tbe niaintenance as the order of tbo court stands good 
.until it is cancelled by a later order. 117 I. C. 67. 

—it must be sbown that the husband has either refused or 
neglected to maintain tbe complainant and that the complainant is 
tho wife of tbo defendant ; 16 B. 269, neglect or refusal may be by 
words or conduct, it may bo express or implied. 9 Bom, L B. 359 : 5 
Cr, L, J 334. 

„ non-payment must bo the result of wilful nesHeencG. 22 

G. 2^1 O Oft? ** ® 
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S. 488. Of wife.— confd. 

a conditions! order that the husband Is to taka the w'rfc 

and maintain her. otherwise pay inalnlenmce at a fueJ rate If 
llleaal. 93 I 0 1052 ; 1926 Lab. 480 • 27 Cr L J. 556, III I. C. 575 : 
29 Cr. L J. 895 : 1929 Lab 56. 

— conditions! order to live in the huiband’e house Is Illegal. 
18 Cr L J 521 

an order for maintenance conditional on the wife living 
in the village of the husband Is Illegal. 113 I. O. 67 : 30 Cr. L. J. 51. 

a wife is not bound to accept an offer of her husband to 

provide her maintenance In a aeparato residence. She may or may 
not agree to U but her refusal will not disentitle her to claim main* 
tenanee. 52 D 763 : 1923 Bom. 418:30 Bom. L. B. 958 ; 1121. C. 
473 29 Cr. L. J 1019. 

in the case of minor husband the order cannot be made 

against bis father 26 P. It. 1991; an order of maintenance under 
this sec. cannot be passed against the father of the husband. 30 Cr. 
L J. 135: 113 1 C. 327. 

■—this statutory right la not affected by the personal laws of 
the parties. 19 M 161 or by custom. 22 M, 246 

*— order can be made ao long at the relationship exists, so 
though n wife under the &Iahonimedan Law is entitled to mainta< 
nance during iddat she cannot enforce her such right under this sec. 
20 M. L, J. 12 . 10 Cr. L J. 502. 32 C. 479. 1 C. L J. 151, 27 M. 13. 8 
0. 736, 5 Ak. 226, coafru. .Mabamedan wife is entitled to maintenance 
during the period of iddal and not after tho expiration of that 
period. 1929 Ojdh. 527 : 1929 Cr C.625: 6 0 W. N 942, 32 Bom. 
L. li 582 . 1930 Cr. C. 610 : 1930 Bom 178 

a moota wife can claim maintenance under this sec. though 

under the 5Aia Law she is not entitled to It. 8 C. 736 : 11 C. L. ll. 
237. • 

■ ■ ’ ■ * "IB. 269 and the M. should 

maintenance and not to 

eiiiurk.e uuiijugai riguk. In d zus. 

the court cannot under this sec. award anything but main- 
tenance : an order that the accused sball give the complainant a 
house to live in, >s illegal. 29 Cr. L J.909 : 111 I. C G69 

— ^the wife is not entitled to malnteoance if she lives separately 
of her own accord. 6 N. W. P. H. C. B. 205, Rat. Un. Cr 870. 

—it is desirable for the court to consider the grounds of her 
refusal to live with her husband and in case he flads that there is 
just ground for her living apart from her husband he should pass an 
order of maintenance. 1930 Lab. 461 : 1930 Cr. C. 533. 

A --.t- -.1-— _ • rs of the family or with the 

• ■ iintenanco. 14 P R Or, 1901 

■ ■ ■■ ■ v • 30 1*- R. 1881, 31 P. R. 1882’ 

keeping of conoubine' 
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S. 488. Of wife. — conlj. 


• -—-adultery on the parfof the husband may entitle the wife to 
separate roaiDtenaoce. 20Af. 470F. B. 17 JL 260, oi'erruferf. 

a husband ia bound to maintain bis wife but he ia not bound 

to do more than supply her with lodging:, food and clothing. He 
)s not bound to znaintaiD her as faia wife. S2 I. C. 257 : 1925 
All. 73. 


where a husband Quarrelled with his wife and exchanged 

angry words and then the husband kept her away from the house 
there Is no living apart by mutual agreement within s. 488, 1 Bur, 
L. J 124. 

no separate maintenance can be allowed to a wife whom the 

husband agrees to protect and maintain in a manner suitable to her 
posulon in life merely because be refuses to cohabit with her. 42 
Af. L. J. 565 : dO M. L. T. 315 .. 66 I. C 832 s 23 Cr. L. J. 336. 


a subsequent decree of the civil court supersedes any order 

for maintenance that may have been previously passed under s 488. 
But such a decree is no answer to an application for enforcement 
of an order previously obtained under s. 488 without proof by tbe 
husband that the condition of the decree for custody had been duly 
compiled with and that without any sufficient cause she has left bis 
custody, 3 Pat. L. T. 51 : 65 I. 0 576 : 23 Or. L. J. 144 ; 1 Pat. 
L. B 158 

a mere temporary stay of tbe wife with her husband after 
tbe passing of an order under s. 488 cannot have tbe effect of cancel' 
ling tbe order but it may suspend the operation of tbe order for the 
time being. 37 0. L. J. 18*1 j 75 J. C $29 s 24 Cr. Z,. J. 945. 

where after tbe maintenance order tbe husband and tbe 
. . , >t^ a petition of agreo- 

, . was when they filed the 

for arrears due till then. 

■ . . 15; 1923 Cal. 156. 


, f , passed TEmaio in force until 

be wife may have returned in 
fn such case it is tbe busi- 
•rdec cancelled under eub-sec. 
1143 ; 38 M. L. T. 13. 50 M. 
1927 AI. W. N. Ill, 37 0. L. 

J. 180. 19 A. 59. 

. 1 . »-.» taken another wife Is no 

and live with him 77 J. C. 


■ another wife and children by 

■ ' or refusal to live with tbe 

: 28 Of. L. J. 236, 

—the admIatiOD of tbe husband tbat be has married another 
woman and that he refused to divorce tbe complainant will not by 
itself justify an order for separate maintenance as under the 
Alahamedsn Law. a husband can marry more than one wife. 29 Cr. 
L. J 895} 111 1.0.575. 
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S. 4BB. Of wife.— C oaM. 

— husband who has been ordered to pay mamtonanco cannot 
be guilty of wilful neglect under a. 4S3 (d) after ho is adjudged an 
Insolvent and the order remains In fjree. SO C. 867. 

-.duty of husban I to maintain his II. wife is absolute subject 
only to wife’s chastity 20 Cr. L.J. 9S. 

oScr to maintain must be an otter to maintain with the 
consideration due to her position ae a wife. 17 SI. 260, 20 M. 470. 

—.order of mamtenanre may he cancelled on proof of wife's 
aubsequeot adultery. 21 G CIS: ISSt A. W. K. 168,8 B. H. C R. 
121. Rat Un. Cr. 353. 

.a Christian wife of a reverted Hindu is entitled to malntc. 

nance. 4 M, H. C. R Ap. 3. 

-a ^a\ar woman contracting aagu with another does not 

dissolve the previous marriage and her husband still remaios liable 
to pay maintenance. 93 I. C 1016 : 27 Cr. L. J. 550 : 1926 AH. 42 

— -a Sluhammedan wife is entitled to maintenance tilt the 
date of divorce. 19 W. R. Gr 72. 19 A. 50 Dm M. may Inquire 
into the plea of divorce. 21 P. R. Cr. 1891. 2 Weir 620, and the order 
of maintenance does not deprive the Muhamedan husband of the 
right of divorce. 8 B. H. C. R. Cr. 95, 7 B. 180. 19 A. 50 T. B. 14 
C 278, 1 Bom L. R 346 

^—according to the RaoaR Law it is not neeesssry that the 
fofofe should be addressed directly to the wife to constitute a valid 
divorce. 31 M. 22, 36 C. 181. 30 B. 537. Dit». 

— -'the mere fact that a Sfahomedan husband has married a 
second wife will not bo a ground fortbe wife refusing to live with 
him and for claiming secarate mainteuance. 77 I. C. 805 : 25 Cr. 
L. J 451 1924 Nag 297, 

-mere conversion of a Cbrisllaa husband to Judiam does not 

justify the wife m living apaiV„ 97 1, C. 809 ; 1926 Smd. 278 ; 27 
Cr. L J. 1177. 

—whore no attempt was made to set aside a maintenance order 
in the maintenance proceeding on the ground that the marriage 
was nuU and void proper course for the husband was to apply to the 
51atrimonIal Court for a declaration as to the nullity of the marriage 
98 I. 0 83 : 1927 Bom. 46 ; 28 Cr L. J. 51. 

0« child. 

— ' unable to maintain Uself* refers to child and not to vife 
10 Bur. L.R 166 

a person who has attained majority Is not a ‘'child” within 

8. 488 and is not entitled to maintenance from his father. 5 N L. J 
217 : 65 I. C. 631 : 23 Cr L. J. 167, 37 M. 565, 1 Bur L. J. 123. 

“child” simply means son or daughter, therefore any son 

or daughter may claim mamtenaoce whatever bis or her age may 
be so long as he or she Is unable to maintain blmself or herself 23 
P. W. R. 1910 Cr.. 6 Ind. C. 960 : U Cr L J. 427. it generally means 
a person who has not reached the ago of 18. 37 M. 565. 

order cannot be made for the maintenance of an unborn 

child. 3 A. 70. .. 
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S. 488. Of chilcf. — contd. 

■>~-the father is not to maiotaln an illegitimate daughter after 
marriage. 11 G. W. N. ICO (note). 

the child is to be maintained if the mother isXoownto 

receive Tisitor. 10 0 W. N. 112. (note), 

the father is to znalntain bis legitimate or illegitimate child 

unable to maintain itself but not the child of another man. 94 I. C. 
354 ; 27 Cr, L. J. 610 ; 1926 Lab. 532 : 7 Lab. 365. 


a child that possesses a right to maintenance from its 

motber'a property is not entitled under this sec. to an order for 
maintenance against his father. The words ‘unable to maintain'’ 
are not confined to pbjsical inability but includes pecuniary inability. 
39 M. 95T. 

vrith regard to the maintenance of children itissufficient 

J*. ....u r-- -f- Aonie.t.. py refusal to maintain them 

* in future is not suiBcient of 

. . ■ ». . - order. 27 Bom. L. K. 359 s 

■ • • *924 M. W. N. 465: 19 L VT. 


apart from Hindu Law maintensDce is awardabis to iJIegl* 
timate child on general priocipie 32 0. 479. 

—— the M. csDoot enter into the <)uestioD as to the laiv/ul guar- 
dianship of the child. 4C. 374. P. ft 1886, 38.19 M. 462. 

——acertiScateof guardianship should be taken by (be mother. 
18 P. R. Cr. 1694. 

488 applies to (he case of a father ivho has sulBcient 
means to maintain the child but negleots to do so. IBur. L. J. 97: 
1922 tr. B. 15. 

rrbst entities the cb'idreo to get maintenance is not merely 

a formal refusal of children's father to maintain but also bis neglect 
to do so. 761. C. 30: 25 Cr L.J. 94: 1925 Mad 614. 831. C 683: 
27 O. C. 271. 

—a married woman is entitled to maintenance for her illegiti- 
mate children from the putative father. 18 B 468. 

50 long as the mother has the custody of the child she is 

entitled to the allowance granted for the maintenance of the child, 
.V nr-., ron .r » . Valid dlVOfCe, 1 Buf. 

2 Weir 630, or takes 
without his consent. 

weir 


an infant d4Ugbter living under the legal guardianship of 

her mother is entitled to an order for maintenance against her 
father oven if the father is willing to maintain the child If her 
custody wore given to him. 9 Lah. 313 : 2928 Lah. 543 ; 29 Puoj L. 
R. 401 : 212 I. C. 476 : 29 Or. J. J052. (25 Af. L. J. 355. 8 Bur. L. T. 
134i /?ef on, (22 P. R, Cr. 1917 and 18 P. B. Cr. 1891) Dist. but see 
1930 Uh. 886, > > 


—where application for the maintenance of an alleged Illegi- 
timate child is made by the cbiid’s mother the application should ha 
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S. 488. Of child eonld. 

by ths woman as guardian of tho child nod for tho child. 25 Cr. L. 
J.1249: 82 1. 0.257 (Am 

when maintenance is claimed for lllegitimato child, it is not 
sunicicnt to find that the dft. may bare been the father but that in 
all reasonable probabilities none else conid bare been, 2 Weir €21. 
and the wife can bo examined as to the non-access ofher husband. 
18 B. 463. 

a compromise of lawful guardian cannot be set aside except 

on the ground of fraud, 2 Weir 631. but the oircumatances may bo 
proTed. 13 P. R Cr. 1885, 25 A- 165. 

duiatiOQ of allowance in caae of child cannot bo fixed. 18 

P. R. Cr. 1884. 

maintenance is intended for food, clothing and lodging and 

docs not include schooling-fees. U B. R. 1909, 11 Cr. L. J. 40. 

Amount of maintenance and its nature. 

the maximum of Rs. 100 fixed by tbe sec is the maximum 

awardable to each of the applicants So an awarding of a sum of 
Rs. 100 for the wife and Rs. 100 for each of tbe children on the 
application of tbe wife is legal. 49 AI. L. J 335 : 90 I. C. 669 . 1926 
Uad. 59 : 26 Cr. L. J. 1597. 

—the M. cannot fix tbe rate at anything more than one 
hundred rupees per mensem. 98 I. C. 83 : 1927 Bom 46 : 28 Cr. L. J. 
51 ! 28 Bom. L R.1299. 

—the amount must be definitely fixed. 2 A. 454, 14 M. 398, 
12 C. 535, 

->~a M. IS not entitled to order a grant of grain allowance or 
separate residence being provided under s. 488, the sec. provides 
only cash allowance. 82 I. C. 279 : 25 Cr. L. J. 1271. 

s. 488 only permits of tho court directing a monthly pay- 
ment of money and an order directing a mixed payment In kind 
and cash every year is contrary to its terms. 81 I. C. 618 : 26 Bom. 

L. R. 186 25 Cr L. J. 965. 

where an order was passed by tbe justices of the peace in 

England awarding maintenance to a wife at a certain rate and the 

M. in India varied tbe rate and directed the same to bo paid from the 

— - .» ‘ ' as regards the 

• directing future 

•• 1. 899 : 29 Cr. L. 

Enforcement of order of maintenance. 

— an order for maintenance cannot be cancelled except on the 
ground of change of circumstances mentioned in sec. 489. 27 A. 
il t A. W. N. 1904. U9 : 1 Cr L. J. 595 

the counter petitioner may on proof of the circumstances 
mentioned in sub-sec. (5) of this see get tbe order cancelled or he 
may get it altered under s. 489 Cr. P. C. otherwise it must be deemed 
to be in force : the mere fact that the wife returned to live with ' 
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S. 488. Enforcememt of order of matnienanee. — conCd. 
husband cannot have the efTect of bringfog tbs order to an end 
automatically. 50 M. 663 : 1917 Mad. S76 : 28 Cr. L. J. 271 : 1927 
M. W.N. 111,37 0. L.J. 180, 19 A. 50, 99 /. C. 1037; 28 Cr. L. J. 
237 : 38 M. L. T. 13, 

an order for maintenance can be enforced by the court which 

passed the order erea though the husband happens to reside out* 
side Hs jurisdiction at the time. 1928 M. IV. 17. 837: 1928 Mad. 
1171 ; 55 M. L. J. 516 : 111 J. O 852 : 52 M. 77. 

no claim under a. 488 is en/orcib!a against the estate of the 

deceased and it cannot be enforced in respect of arrears accrued doe 
during his life-time 17 C. W. N. 1130 

the payment of maintenance must be monthly, 2 Weir C27, 

and in coin. 2 Weir 626, 3 P. R Cr. 1887. 

— ■enforcement of payment of arrears is discretionary with the 
M. 19C9 U. B. R. Ill Cr. Pp. 19 and 21 : 11 Cr. L. J. 79, 20 M, 3 
Dial. 


- — -the Imprisonment order ought to cease upon payment 
being made, 22 C 291, but the ioiprisonroeot served does not absolre 
the person from the liabihty for arrears, 3 W. R Cr 61, 

— before an order for imprisonment i$ passed, wilful negligence 
must be proved 22 C. 291. 25 C 291, 25 A. 165. 

—Imprisooment IS not limited to one month but the maximum 
for one month’s arrear IS one month. 20 W. 3, 25 C. 291. J2 P. R, 
817 Contra 9 A. 240. 

•^-neither imprisonment nor the taking of security can ho 
ordered in anticipation of default. 5M B. C. R. Ap. 34, 24 W. R. 


Cr 72 

—no suit lies for the recovery of arrears, 2 P. B 1876. 

—-when eiecution of an order of maintenance is applied for 
and the countefpetitioner contends tfaat the order should not be 
executed and sets out certain gr unds in support of the contention 
the court is bound to consider the sufficiency thereof The expression 
“sufficient cause” In suh-cl. (3; means that the M. should use 
his judicial discretion having regard to oil circumstances and that 
sUch discretion should not be fettered or limited by any definite rule 
87 I. 0. 105 ; 21 L. W. 702. 48 M. L. J, 494 : 26 Or. L. J. 953 : 1925 
jjad. 715. 

where maintenance is charged on the joint estate of the 

person ordered to pay it and his brother and the order is not 
questioned in appeal or revision the brother is not entitled to 
object to the attachment and sale of the joint property in execution. 
49 B. 906 : 27 Bom. L. R, 1363 ; 94 I. a 604 ; 1926 Bom. 103. 


S. 489. fAlteratlon In allowance). 

N. B. Effect has Iren g$ren bg the provito in the Amendment 
10 Civil Court decisions. 


. alteration refers to an aitcraCfon in amount and not to a 

•'oppagr. 5 A. 226. 19 A. 50 F. B., 15 A. U3, overruled. 
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S, 4Qg. (Alteration In aHowaneel*— n>n/<l. 

——but it baa b^rn beM b; tbe Maifraf H. C, that the reefucifon 
of the iTiainteoancc to cothioft would aI«o como wiihlo the meaning 
of the word alteration. 43 M. 503: I9i5 Mad, 491: SC I. C 220: 
1925 M. W. N. 67. 

order of maintenance majr bo cancelled on proof of wife 'a 
subsequent adultery. 24 C 638: 1832 A. VV. N. 163. 8 D. H. C. R. 
124, Rat. Un. Cr. 353. 

“change in circumstances'* refers not only to pecuniary 

change 21 P. R. Cr. 1891. 

"change in clrcumatances" includes the child getting older 

or tbe birth of another child or the death of a child, 12 C. 535. 14 M, 
398, but does not include the re.marriage of M. wife, 27 A. 11 or, 
the possible earning of deserted wife. 1887 A. W. N 107. 

the sec. contemplates only cases where there is a change m 

tL. c-.-. .,1 „ affected. The fact of sub* 

tbe allowance though the 
• * ‘usband refusing to pay her 

• . 668 ; 29 Cr. L. J. 908 : 30 

—ID reducing tbe mamtenaoce amount tbe M. cannot enquire 
whether at tbe time when the huabaod was directed to pay the 
allowance be had euSlcicot means to pay that allowance because 
that In effect would be a review of the previous judgment of the 
court, abort ease, 

—parties comprotnisiog must apply usder this sec. 25 A. 165. 
8 W. R. Cr. 1. 17 W. R. 1885. 

—compromise between patties is a bar to an application under 
8 , 489. 1930 Lah. 524 : 1930 Cr. C. 623. 

-^order of reduction does not affect execution for arrears. 
22 C 291 

tbe decree of the civil court for restitution of coni Jgal rights, 

does not ipso /acfo vacate an order for maintenance under s 488. 
When an application is made to Vacate the order, the M. must 
in passing an order take that fact into consideration. 3 Kang. ISO: 
89 I C 317: J926 Cr, L. J. 1341 : 1925 Bang 268 

. where the object in getting the decree for restitution of 

conjugal rights was merely to get the maintenance order cancelled, 
and not a bond /ide wish to live amicably with her, the court should 
not exercise Its discretion under s 489 (e) and cancel the order for 
maintenance. 49 M. L, J. 269 : 1925 M. W. N. 645 • 1925 Mad. 1218 : 
9 I I. C. 62 

B 489 is sufRciently wide to enable the M. to reduce the 

maintenance already allowed to nothing, practically cancelling 
■ ■ • ’ ■ • IjJu, 'Ttje word “alter” 

■ ' Ilegitimate daughter has 

' tbe court to cancel tbe 

■ ■ ■ ■ le has by her marriage^ 

48 M. L. J, 183 ; 10^' 

" ■ ‘ 1925 Mad, 491. 
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S. 489. (Alteration In a\\ov»ance).~'Contd. 

•“—the amendment does ool tate away the disorotioa of the 
M. in maintenance orders. 98 L C 124: 27 Or. L. J. 876. 

a M. can vary his order as regards maintenance and award 

maintenance at an locrsased rate from the date ot appUoatioa. 96 J. 
C. 396 ; 1926 Bom, 419 : 28 Bom. L. R. 669 : 27 Or L. J 940. 

— — when a Magistrate passes a wrong orde.* under sub-d. (2) 
of this section it should be corrected by the H. C in revision. 96 I. 
C. 124 • 27 Or. L. J 876. 

S. 491. Power to issue directions of the nature of a 
habeas corpus. 

■ ’ '■ 491 the Criminal Appellate 

Ben o/ the appiicattons under 

a. 4' . . . • 85 r. C. 913: 52 0.319: 

26 ( 

* 1 -- — » *_ »... .jjajg the H. C. in its ordinary 

C.W, Ji. J233. 6 0. W. tJ. 254. 

' to a case when there has been a 

eoDviotiOQ and sentence 21 C. Vv. N. 167 : IBCr. L. J. 311. 

—the power under a. 491 (1) (b) is to be exercised in matter 
of urgency, where, for mstaoce. the father is suddenly deprived of 
the custody of bia son and the life of the son >s in danger. It being a 
remedy for a person deprived of his liberty the power under the 
see, should be exercised ’ ' ’ 

is disputed. 1930 AIJ. 26C 
— wben a pareoo 1 
made under this sec. tb 
first instance and not ti 
44 C. 459. 

- — the right to the issue of Aohras corpus passed by the H. C. 
has not been taken away by the special procedure provided by 
clauses 6 and 7 of sec. 3 of tbe Indian Extradition Act. 46 C 51 : 
20 Cr. L. J. 257. 39 C. 164 s 14 O. L. J. 375 ; I5 C. W. N 1053. 

the H. C. lias power to Issue a writ of Habeas Corpus to 

muffussil places and even in cases of persons who arc not European , 
British subjects. Sec 491 merely substtlntes or adds for the 
Presidency Towns a dilTeient form of procedure less cumbersome- 
than tbe granting of a writ of Habeas corpus. 43 M. L. J 396 : 31 
fil. L T. 304 : 68 1. C. 838 : 23 Cr. L. J. 614 F. 8. 

-— -the H. O. cannot issue a writ of kabeoa corpus against 
a person arrested by a person antborlaed under s 10 of the Sind 
Encumbered Estate Act. 99 I. 0. 930: 1927 Slod 123 : 28 Cr. L. J. 194. 

• jurisdiction under this see. depends on arrest or detention 

within (he jurisdiction. 46C.SZ. 

• the powers under this tec. have nothing to do with the 


25(; JHI.ai32. 
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S. 491. (Power to Issue directions of the nature of a 
habeas corpus.) — contd. 

tbe application is to he made to the Judge sitting to pxercise 

original criminal luriidlotloB. 6 (X W. N. SSI. 44 C. <6. 

on ac application under see 591, m tbe nature of an 

application for Aofceaa corpus made by the dc /ure guardian alleging 
that B minor girl ot 17 yeara vrat detained in tbe custody of tbe 
re9(>ondeat against the will of the applicant and alleging that a 
marriage of the girl against the will of the guardian Je Jure was 
coutempisted, held, that tbe primacy consideration for the court in 
aucb a case was the welfare of tho minor and that the applicant bad 
□ot an absolute right to demand tbe custody of tbe minor. 47 5J. L. 
J 614 : 1924 M W. N 870 : 1924 Mad. 873. (33 M 2f8. 16 B. 307), 
J7e/. 

where the husband applies for the custody of bis minor girl 

aged about 13 tbe court has to consider the welfare of tho minor 
and the minor's opinion Is entitled to no weight, 1939 Blad. 831: 
1929 51. W. N. 689 i 1929 Cr. C. 432 . 4? M. L J 642. 

—no application for tbe lisoe of a writ of habeas corpus 
can be malntaioed apart from tbe Cr. P. C , 51 C. 727 ; 31 C. W. N. 
593: 192? Cal. 496 : 102 1.C.6I7 

—the extraordinary powers of AaSeos corpus In s High Court 
does not take away from tbe iitigaots the ordinary rigbts which 
they had under the Civil Court 95 I. C. 65 : 27 Cr. L. J. 73? : 1926 
Rang. 76. 

tbe proceedings by way of ffaieas Corpus are proceedings 
calling upon a person bdvioe tbe custody of a prisoner to produce 
him and demonstrate under what authority he was held in the 
custody. 91 I C. 69 ; 27 Cr. L. J. 37 : 192L Mad 126. 

when bail application is pending in the Sessions Court 

petitioner cannot apply to tbe H. C. for Aohras corpus under s. 491, 
the proper course being to apply to tbe lower court and obtain 
orders before coming up to tbe H. C. 1929 Lab. 522 : 1929 Cr C. 81 : 
114 I C. 444 ; 30 Cr. L J. 391. 

tbe Dy Commissiooer of Police in Calcutta is not bound to 

place an offender forthwith before tbe Magistrate and is entitled to 
take such steps as may be necessary to complete an investigation 
before placing tbe matter before a 51. But where such power is 
improperly exercised the II. C may interfere under this section. 
41C. L J 134 : 97 I. C. 945 : 27 Cr. L. J. 1185 So also when the 
Commissioner of Police acts under a warrant issued by the Secretary 
to the Local Goveromeut under 8 4 of tbe Goondas Act. 30 C. W. 
N. 791 : 1920 Cal 961. 

the Bombay High Court has jurisdiction to issue a writ of 

F/abeas Corpus for the protection of children outside British India, 
tho custody or control of a 
appeal lies from the order 
m. 332 s 95 I. C. 49 : 27 Cr. 
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S. 491. (Power to issue directions of the nature of a 

habeas corpus.) — contd. 

——where the person wanted is in the custody of a Native 
State directions under a. 491 (1) cannot bo issued. 19^ All. 317: 
119 1. C. 527: 27 A. L.J. 520. 

where Hindu minors are with the mother who Is inclined 

to adopt Christianity and she is likely to brins them up in such a 
way that they will ultimately express desire to be converted to 

.1 . . jjjg mother from 

* . under the Guardian 

• . : ;0 any powers under 

■ ... L J. 1048 (H IT. I. 

) Ref. 

but where a person is entitled to a remedy under this 

sec. the fact that be is also entitled to a remedy under the 
Guardian and ^ards Act does not disentUla him from claiming the 
former remedy. 1929 M. W. N. 689 : 1929 Cr, 0. 482 s 57 M. L. J. 
642 : 1929 Mad. 834 : 53 M. 72 

S. 492. (Power to appoint public preseoutor.) 

— a pleader appointed by the D. M. for the purpose of a 
patleular case is not a Public Prosecutor, 8 A. 291 F. B., 2 Weir 
653. nor a pleader appointed with the permission of the D. M. 

15 a P. P. 

—'the absence of a P. P. io a Sessions trial is simply an irregu* 
larity curable by sec 537. 3.' P R. Or. 1887. 

— the words “m the absence of the Public Prosecutor' are 
very wide including the temporary absence of the Public Prosecutor. 
1930 Sind 156 : 1930 Cr. C. 620. 

— the P. P. should avoid any proceeding lllcoly to Intimidate 
or unduly influence witnesses on either side. There should boon 
his part no unseemly eagerness for, or grasping at convietiun 8 B. 
H. C. R. Cr 1Z6. 

(he duty of the P P. Is not to represent the Police but the 

Crown, and bis duty should be discharged fairly and fearlessly. In 
capital esses the P. P should placo before the court the testimony 
of all available eye witnesses. 21 O. W. N. 28 : 42 C. 422. 

—the P. P. is not bound to call an unnecessary witness. 

16 A. 84 

—private compldlnanl was allowed toooaduot the prosooutlon. 
After the framing of Iho charge, on the applhatlon of the accused 
the Dt. M. directed the prosecuting Inspector to withdraw the case, 
hold neither B 492 nor sec. 495 applied and the order was illegal. 21 
A.L. J. 855; L. R 5 A. 1 Cr. 

S. 493. (Public prosecutor may plead In all courts, 
pleaders privately Instructed to act under his direction.) 

the Crown Is the prosecutor. 13 B. 391. 

—the Public Prosecutor may always avail himself of the 
services of the counsel retaiued by a private individual hut In 
doing so be does not deprive binisslf of the management of the 
case. 11 B. H. C. R. 102. 
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S.493. (Public prosecutor m»y plead in all eeurta, pleaders 
prlratel/ Instructed to act under his direction)— contd. 
—a pleader appointed by the brother of the murdered man 
is not a Public Prosecutor. 1SS6 P. R. 29. 

—•when a Public Prosecutor has the ebargt of a prosecution 
the pleader appointed by any prirato person includins tbo Agent of 
the Kallsray Administration cannot act without the direction of tbo 
Public Prosecutor. S 145 (2) only entitles a person authorised by 
the Railway Agent to conduct prosecution without the permission 
of the Magistrate 1923 Pal. 755: 921. 0.697: 27 Cr. L. J. 313 : 7 
Pat. L. T. 343. 

this sec. doci not bar the hearing of an application put in 

by a private party without tho consent of tbo Public Prosecutor, 
for changing the charge. 1929 Lah. 127 29 Cr. L. J. 1056 . 112 I. 
C 430. 

the word "act" docs not mean something other than exa- 
mining or cross-examining witness or addressing tho court. The 
word IS not used in a technical sense 1939 M W N 769. 

S. 494. (Effect of withdrawal from prosecution.) 

—the P. P. can only withdraw a'l the charges and net only 
one of the charges 2 C L J 18 (note) 

— iftheP. P. withdraws a charge and tho court approves of 
it the accused shall be acquitted, 5 5f LT 21C and not discharged. 
12 M 33. 24 Cr. L. J. 413 (Lab). 

—this see. corttempUtes the withdrawal of a case by tbo 
Piiblto Prosecutor in cases tried by tbo jury, beforo the return of 
verdict and m other cases before tb« judgment is pronounced. A 
case cannot be withdrawn under the section after tho conviction of 
the accused by the first court and in the appellate etaae 46 C. L, J. 
121 • 28 Cr. L J 833 1927 Cal. 816 : 194 I. C. 449. 


exercise of discretion if the M. relies on tho discretion of tho 
Public Prosecutor in withdcawiug the prosecution in order that bis 
evidence might be available as against the co-accused 56 C. 1023 ; 
33 0. W. N 463 : 1929 Cal 319. 

■ when a court, acting under this sec. gives its consent to a 
withdrawal from a prosecution, it should record its reasons in order 
that the H. C. may be in a position to say whether the discretion 
vested In the court has been properly exercised 22 C \V JJ. 69 
48 C 1105, 26 C. W. N. 850, 2 Bur. L J 287, 6 N. L. J 177 • 72 I. c! 
361 • 21 Cr. L. .1. 371, contra 5 3J. L. T. 216, 3 Pat. 70S 

failure to obtain court'* consent to the withdrawal amounts 

to a mere irregularity 97 I. O. 364 1927 Pat. 13 : 27 Cr L. J. IIOO. 
46 
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S. 491. (Power to issue directions of the nature of a 
habeas corpus.)-'eo»fd. 

where the person wanted is in the custody of a NalWe 

State directions under s. 4&l (1) caonot bo issued. 19^ Ail. 347 : 
119 1 C. 5i7: 27A,UJ. 5i0, 

where Hindu minors are with the mother who Is inclined 

to adopt Christianity and she is iikciy to bring them up in such a 
way that they will ultimately express desire to be converted to 
Christianity, the proper course for removal of the mother from 
guardianship and another guardian appointed is under the Cruardian 
and Wards Act and the H. <X would not exercise any powers under 
s 491 (a). 1928 Mad. 1087 : 112 1 0.472 : 29 Cr. L.J. 1018 (11 M. I. 
A 309, 32 I. O. 897, 20 C. W. N. 608, 57 I. C. 651) Re/. 

——but where a person is entitled to a remedy under this 
see. the fact that be is also entitled to a remedy under the 
Guardian and Wards Act does not disentitle him from claiming the 
former remedy. 1929 M. W. N. 639 : 1929 Cr. 0. 482 s 57 M. L. J. 
642 : 1929 Mad. 834 : 53 M. 72 

S. 492. (Power to appoint public prosecutor.) 

—a pleader appointed by the D. 5f for the purpose of a 
paticular case is not a Public Prosecutor, 8 A. 291 P. B., 2 Weir 
653, nor a pleader appointed with the permission of the D, AT. 

15 a P. P. 

—the absence of a P. P. in a Sessions trial is simply an Irregu* 
laritf curable by sec. 537. S.** P. B Cr. 1887, 

—the wcrda "m the absence of the Public Prosecutor' are 
very wide including the temporary absence of the Public Prosecutor. 
1930 Sind 15S : 1930 Cr C. 620. 

>— the P. P. should avoid any proceodlng likely to intimidate 
or unduly inOuence witoessee on either side. There should been 
bis part no unseemly eagerness for, or grasping at oonvlctiun 8 B. 
II. C. R Cr 126. 

the duty of the P P. is not to represent the Police but the 

Crown, and his duty should be discharged fairly aud fearlessly. In 
capital cases the P. P should place before the court the testimony 
of all available eye witnesses 21 0. W. N. 28 ; 42 0. 422. 

—the P. P. Is not bound to call an unnecessary witness. 

16 A. 84 

private complainant was allowed to conduct the prosecution. 

After the framing of the charge, on the applljation of the accused 
the Dt. 51. directed the prosecuting Insposlor to withdraw the case, 
bold neither fl 492 nor sec. 495 applied and the order was illegal. 21 
A. L.J. 855: L. B SA.lCr. 

S. 493. (Public prosecHtoe may plead in all courts, 
pleaders privately Instructed to act under his direction.) 

the Crown is the prosecutor. 13 B. 391. 

the Public Prosecutor may always avail himself of the 

■crvlces of the counsel relaloed by a private individual but In 
doing so he does notdoprifo bimsslf of the maD.sgemeat of the 
cate. 11 B, H. 0. R. 102. 
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S. 493. (Public prosecutor mep plead In all courts, pleaders 
privately instructed to act under his dlreetion)'-CQn(cf. 

a pleader appointed by the brotber of the murdered man 

is not a Public Prosecutor. 1SE6 F. R, 29. 

.—.•n-hen a Public Prosecutor has tbe ehargs of a prosecution 
the pleader appointed by any private person ineludiDK the Agent of 
the Kalltray Administration cannot act without the direction of tbe 
Public prosecutor. S. 145 (2) only entitles a person authorised by 
the Railway .\gent to Gunduct prosecution without the permission 
of the Magistrate. 1925 Pat. 755 s 92 I. 0. C97 : 27 Cr. L. J. 313 : 7 
Pat. L. T. 345. 

this sec. does not bar the hearing of an application put in 

by a private party without the consent of the Public Prosecutor, 
for changing the charge 1929 Lab. 127' 29 Cr. L J 105fi : 112 1. 
C 4S0. 

the word '‘act” does not mean aomcthiog other than exa* 
mining or cross-examining witness or addressing the court. Tbe 
word la not used lo a technical sense 193'J M W. N 709. 

S. 494. (Effect of withdrawal from prosecution.) 

tbe P P. can only withdraw all the charges and not only 
one of tbe charges. 3 C L. J 16 (note) 

— >ifthoP. P withdraws a charge and the court approves of 
it the accused shall be acquitted. 5 M. L T 210 and not discharged. 
12 M. 35. 24 Cr. L. J. 43J (Lab) 

this sec. contemplates tbe withdrawal of a case by the 
Public Prosecutor la cases tried by tbe jury, before the return of 
verdict and m other cases before the judgment is pronounced. A 
case cannot be withdrawn under tbe section after the conviction of 
tbe accused by tbe flrse court and in the nppellate stage 46 C. L. J. 
121 28 Cr. L J. 833 1 1927 Cal. 816 : 104 I. C. 449 

withdrawal the court 

. • reason 26 0 W. N. 

■ ' ■ e baa been followed in 

■ J s 25 N. L B. 6.sce 
■ • ' *, but the sec. however 

" hetber he would give 

. . ■ id to be an improper 

exercise of discretion 1/ the M. relies on the discretion of the 
Public Prosecutor in withdrawing the prosecutiun m order that his 
evidence might be available as agaioet the co-accused 55 C. 1023 : 
35 C. W. N. 463 1929 Cal 319. 

when a court, acting under this sec. gives its consent to a 

withdrawal from a prosecution, it should record Ms reasons in order 
that tbe H C. may be m a position to aay whether tbe discretion 
vested m the court has been properly exercised 22 C. \V N. 69 
48 0.1105. 2GC. W N. 880. 2 Bur L. J. 287,6 N L J 177 : 72 1.C 
361 : 21 Cr. L .1, 371. coiifrn 5 if L. T, 216. 3 Pat. 708 

failure to obtain court's consent to the withdrawal amounts 

to a mere irregularity. 97 1. O. 364 • 1927 Pat. 13 : 27 Or L. J. 1100. 
46 
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S. 494 (Effect of withdrav/al from prosecution) — contd. 

accused against whom the case is withdrawn by the P. P. 

may be examined as witness against the co-accused. 25 B. 422, 

——the fact that there fs evidence against the accused which if 
believed would end in conviction is not the only reason which should 
guide a court m grantiog or refusing permission. 92 I. C. 750 : 1926 
Mad 296 : 27 Cr. L. J. 334. 

no person other than the Public Prosecutor can withdraw 

from the prosecution ; even the Vakil acting under the direction of 
the Public Prosecutor cannot do ao. 46 C. 700 

—whether under the circumstances of the case the Dt. Magis- 
trate can direct withdrawal 1930 Sind 156 : 1930 Or. C. 620. 

this sec. does not apply to security proceedings, it applies 
only to proceedings which can end in a discharge or acquittal of the 
accused. 36 M. 315. 

the complainant has no tocus- standt, in the matter of with- 
drawal of a prosecution by the Court Sub-Inspector who is the 
Public Prosecutor. 1 Pat. L. T. 400. 

—■there 18 nothing in law to prevent tbe M from entertaining 
a ooreplarot after the discharge oftbe accused persons lo a previous 
police case under e. 494 Cr. P C An order made under s 495 (a) is 
an order of discharge and therefore a. 403 does not debar the 
entertainment of a fresh complaint on tbe same facts. 1924 Pat. 
226 A. r R 1924 Pat. 797 : 83 I. C. 689. 28 C. 652. 29 0. 72rt. 40 C. 
71. 2 Pat. L 34/o/. 34 C W. N. 196 : 1930 Cal. 369 ; 1930 Cr. 0 568. 
For contrary view see hetow. 

—order of discharge to eumraons cases under this eec. Is an 
order of acquittal. 72 I C. 593 : 24 Cr t>. J. 433 : 1923 Lah. 163 

an order of acquittal niider this sec. bars a retrial of tbe 

same offence bv virtue of sec 403 9 N, L. H 26, 40 M 976, 18 Cr. 
L. J. 329 (M), 23 Cr. I.. J. 305 . 15 S. L R 131, and operates as bar 
of further prosecution. 66 I. C. 657. 

there is no difference between a discharge bv a M. as a 

consideration of the evidence tendered and a discharge at the 
instance of tbe Public Prosecutor under s. 494 In both the cases 
the Dt. M. may under 8.436 Cr. P. C direct tlie Subordinate M. to 
make a further inquiry. 1929 Lab. 315 : 30 Pimj L R 58 • 114 I C 
50 : 30 Cr. L. J 233. ' ' 


——where a M. passed so order under s. 494 Cr. P. O. and aub- 
ecqueutly set aside the order of discharge on the filing* of fresh 
complaint, the previous order of discharge did not bar tbe later 
complaint being inquired into. 34 C. W. N 196 : 1930 Cr.C 568 : 
1930 Cal. 369, 


—the accused agaicat whom a case hss been withdrawn under 
this sec. can be examined as a witness in the case aeainat his co- 
accused. 25 B. 422, 33 0. 1353. 47 0, 154 ugaiuai: 

-an accjmplice witness against whom a criminal case has 

been withdrawn under s. 494 la leas reliable than one to whom a 
pardon has been tendered. 73 I. 0. 808 : 24 Cr L. J. 696 
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S.4G4. Revttlen. 

'-~tbe H. C. ia in a position to consider whether the discretion 
to glre consent to the withdrawal of a prosecution has been rightly 
exercised. 48 C. 1105, 26 C. W. N-880, I Pat. L. T, fOO. But where 
hood srounds haye been shown the H. C. will not interfere, 71 I. C. 
53 : 21 Cr. L. J. 5 (C). 3 Pat. 703. 5 M. L. T. 21G, 71 1. 0. 09 1 : 24 Cr. 
L J. 229 : 26 C. W.N. 880. 

•^where a charge was withdrawn and the M. recorded an order 
cf acquittal the H- C. would not interfere STeo If tbo charge was a 
wrong one 2 A. L. J. 30 

If the court has allowed the Public Prosecutor to withdraw 
the case upon insufficieut ground and has passed an order of acquit* 
tal. the private prosecutor cannot be beard to object to it in 
revision 2 Pat. 708. 77 I. C. 734 • 25 Cr. L. J, 446 (Pat ), 22 C. W. 
N. 69. 18 C 1105, 26 C W N. 880 Dits. 42 C 612 foL. 1 Pat. 
L. T 4ti0 Pe/. 

—where the order of discharge under this sec is a proper one 
no further enquiry should be directed under s. 436 2 if. W. N 74. 


S. 495. (Permission to conduct prosecution.) 

—•■tbe permission of the M.is discretionary and the H. C. wilt 
not ioterfrre with such discretion, 2 Weir 655, aud the Chief 
Court deelined to interfere with the order of the Dt M. 1905 P. R 6. 

the M. allows private Vakils of good character to conduct 

the prosecution. 12 M. L. J 354 

—the fact of a person belog a prosecuting Inspector does not 
deprive him of bis right as a private citUen to prosecute a case, 
lOBom L. T. 213. 

it la doubtful whether the words "any person’* would include 

an absolute stranger who bad no conoectioo with the prosecution. 
11 A I.. 3 313. 

when the ofTeoce affects the public peace and security a 

private person should not be permitted to conduct the prosecution. 
18 Cr. L J 323 (Mad), 

the words "any such oflScer” refer only to the Advocate 

General, Standing Councel luentiooed io sub.section (1). If any 
person other than these officers eg.aa Advocate privately engaged, 
withdraws from the prosecution the effect of sec 494 does not follow 
and the trial will proceed. 1908 Cr. B. R. 1st Or Cr. P. C 15, 1911 
M. W. N.106. 

—the Police officers are debarred from conducting prosecution 
in important cases in which they may be witnesses. Ratanlal. 173, 
28 B 533 

when a person is permitted to conduct a case as prosecutor 

he may Instruct a counsel to appear 11 B. H 0. R 102. 

the first paragraph of seo 495 does not in any way limit the 

scope of the third paragraph There is nothing In s 495 to warrant 
the action ol a M. m taking the prosecution out oi the hands of the 
complainant's pleader and banding It to some other person who 
is not the public prosecutor. 25 Cr. L. J. 571: 81 I. C. 59: 1925 
Sindh 99. 
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Ss. 496.502. (Ba[|,— bail-bond,— sui-ety-bond.—dtscharge 
of surety, etc ) 

Sub-headings of notes. 

(1) When ball should bo granted. 

(2) When bail should not bo granted. 

(3) Sufficiency of bail and fitness of surety. 

(4) Bond of accused and sureties. 

(5) Interpretation of bail bond. 

(6} Forfeiture and cancellation of bond 
(7) Discharge of sureties. 

(6) Jurisdiction of H. C., the Sessions Court and the 
Pi. M. 


(t) When bail should be granted ^ 

—.tbo requirements as to bail are to secure the attendance of 
the accused at the trial and bail is not to be withheld merely as a 
puntshmeiit. The proper test is whether it is probable that the 
party will appear to take his trial. The test is applied nith refer' 
ence to the oature of the accusation, the nature of the evidence in 
support of the accusation, the severity of the piioishmeot which the 
coQTiotion will entail, and in some instances, the character, means 
and standing of the accused. 51 0 402: 3S 0 L. J 38S . 1923 Cal. 
476 I 61 Ind. C. 220 — All cases discussed Followed in 1929 Lab 
284. 

— the discretion of the courts in matters of bail is less fettered 
under the Amended Code than before tbe Amendment 51 0. 402 ’ 
38 C L. J. 3S8 . 81 I. C 220 • 1023 Cal. 476. 

I.A .Ai.Ars.1 on bsil until reasoD- 
, believing him to be 

• _ ' , •• N. 51 : 4 M. L, T. 


—•the main question for consideration was that were there 
reasonable grounds for believing that the petitioners were guilty • 
of offences of which they were accusedr Other considerations must 
also arise and one of these which has always guided the courts of 
justice is whether the accused If bailed would abscond and attempt 
to escape by avoiding or delaying an enquiry or trial. The doten- 
' ' t' ’ ' 1 ' 'cnal but its object is to 

' alleged offence and some 

, ’ 1 would, however, justify 

■ ■ • • L. J. 409 4 M. L. T. 432. 

, . . . allow tho bail in the caso 

of under-trial prisoners rather than to refuse it. That granting bail 
would be prejudicing the caso is no ground for refusme? bail 36 
I’unJ L. 14. 440 : 7 Lah. L. J. 331. ® 
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5s. 496*502. (t) When ball ahetild be granted 

— ^there Is do dilTcrcnce between the Coglish and the Indlao 
practice. Dali Is not to be wltbbeld by tray of punishment and 
the requirements as to bail are merely to secure the attendance of 
the accused at the *rial. 102 I. O 909 : 28 Ct. L. J. C21 : 1937 Pat* 
302 : 6 Pat 802. 

>^in view of the express proTlsioQs of the Indian statute U Is 
not open to follow the Englisb authorities which lay down the 
principles on which haills pranted In that country. 1918 Sind 142: 
109 I C. 118 : 29 Cr. L. J. 470. 

bail IS not to be withheld merely as a punishment. Its 

object is to secure the attendance of the accused at the trial and 
the test to bo applied la whether it >s probable that tbo party will 
appear to talce hta trial considering the nature of the accusation, 
the eridenee in support of it and the punishment awardable. 38 C- 
L. J 333. 1927 Pat 302 ; 102 I. C. 909 . 28 Cr. L. J. G21 8 Pat. 

L. T 557. 

the power to admit to ball is not arbitrary but judicial 

one. 33 C. L J. 388. 

—where the complaint under s 124* ^ I P C is not in proper 
form bail should be granted. 1929 Lab. 284. 

the court Is not called upon to conduct a preliminary trial 
of the case and consider the probability of tbe guilt of the accused 
before granting ball. But It may tocideolaliy look at tbe weight of 
the evidence against the accused as a necessary part of its proper 
function, that is, to enquire if the giving of the bail might lead 
to 3 real danger of his absconding or if there is any real reason to 
suppose that be is likely to tamper with tbo witness for the pro* 
secution. 1925 Mad. 1224 . 22 L W. 156. 

persons accused of Doo*bailable offence may be released on 

bail if there are reasons for believlog that the case againat them 
will not succeed and there are special circumstances Justifying ball. 
83 I. C 483 • 1923 All. 479 : 26 Cr. L J. 5. 

a mere vague allegation that the accused, if released, wili 

tamper with the evidence is not suGBcicnt to refuse bail 32 Bom. L. 
B. 1131 i 1930 Bom. 484 

it stands to reason that if In the case of a person who is 

cojjy I _ » • bail can 

aim! . • . an order 

has _ ■ ' ■ ■ • • e revised 

by » ij J. iiuuvf s As any rate no restriction should be 

placed upon tbe wide provisions of seo. 498. 50 0. 969 : 37 C. L J. 
592: 75 I C. 537 ; 24 Cr. L. J. 953. 

a person who Is not an acenaed hut merely a person com- ' 

plained against, may be ordered to furnish ball subject to police 
investigation. 88 1. C 727. 

—the expression “death or transportation for life” in s. 497 
does not extend to offences punishable with transportation for life 
only but means only those offences for which death and traosporta-' 
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Ss. 496-502. (1)* When bail should be granted r — cant 'd. 
tion are alternative sentences. 97 I. C. 39; 27 Cr. L. J." 10S3, 
93 I C. 65 ; 1935 Rang 51 : 27 Cr. L J. 401. 

the fact that the word “with" does not appear before ‘'trans- 
portation for life” in s. 497 (1) is not material. In eierolsing the 
discretion under s. 498 the court should have regard to the provisions 
of s 497 (1). 1928 Bom. 244 : 111 I 0. 66l ; 29 Ur. L J. 901 ; 30 Bom. 
L. R. 622. 

the Court is not to confine its attention onlytothe question 

whether the prisoner is or is not lilcely to abscond as other circum- 
stances may also affect the question of granting bail to persons 
accused of having committed crimes of grave and serious nature. 
It is the right of an accused person to demand the trial without 
unreasonable delay, and such delay will dispose the court to grant 
bail. 13 O. W. N. 43 : 35 C. 166 ; 9 Cr L. J 375. 6 M. 63 : 2 Weir 
409. 1929 Smd 137 : 1929 Cr. C. 337 * 117 I. O. 773. 

if 

th 

a , , ’ 

A. L J. 363 . 108 I. O. 689 ; 29 Cr. L. J. 450 

— ~batl should be allowed wben there was adjournment after 
charge to enable proaecutton to adduce further evidence. 10 C. W. 
17 163 (notes), 

—'—an accused person who has been released on bail may be 
again committed to custody If a prima facte case is made out against 
him 13 C W. S. 51: 36 0 1 74 : 9 Cr h. J. 409 t 4 M L T 432, 
13 C. W. N, 43 : 36 C. 166 : 9 Cr. L. J. 375 . 1 Ind. C. 738, 32 C. 80 . 

S C. W. N 779 

wfacro a person has been discharged after executing a 

security bond and is re arrested for a non-ballable offence be Is 
entitled to be released on ball- 1929 Pat. 654 : 117 I. C. 626 : 30 Cr, L. 
J. 800 : 1929 Cr. C. 332 : 10 Pat. L. T. 801. 

soma direct evidence of guilt oftho accused should he re* 

quired to justify the Afegistrate in refusing ball, and with each 
remand the necessity for production of implicating proof becomes 
stronger. 6 M. 69 : 2 Weir 413. 

In a case of contempt, the court before which the offence 

is committed, is bound under s. 163 Cr. P. C. to accept balllfauffi- 
oient bail is tendered. ' 12 W. R. 18. 

a Magistrate Is not competent to refuse bail unless law 

sanctions such refusal. 1 C. L. R 130. 

the power of the High court to grant bail to an accused 

person under 8 498 Cr. P. C. Is quite unfettered; it Is untouched 
by the Criminal Law Amendment Act (XIV of 1908). 14 0 W. R. 
512 ! 6 Ind. C. 8. 

but when the provisions of the Crmlnal Law Amendment 

Act bare been applied to the proceedings before a Magistrate, the 
SesiiOLs Judge cesses to have jurisdiction to grant bail under a. 498. 
Cr. P.C. 14 C. W. N. 516; CIod.C.10,14 O. W.N. 512 J^ef. 
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Ss. 496«502. (1) When bail should ba granted ''-conld. 

—the rule ia rcipeet of noo'baltable ofTencc is that bait is 
Dot to be taken except m ipecial cireurnttauees. 6 Horn. L. R. 
420 : 3 Cr. L J. 499- 

where a pcnon is arrested bp the Police uoder s. 53 Cr P. 

C., be should alwaps be given the option of release on reasonable 
bail bems supplied. 14 A. 45. 

it IS only m the special circumstances referred to in cIs (3) 

and (4) of s 107. that a Magistrate can detain a person m custody 
until the completion of the inquiry and a Magistrate is bound under 
8. 493 Cr. P. C., which Is imperatite to release the petitioner on 
bail 32 C 80 ' 8 C. W N. 779. coafra. 36 M. 474 

uuder a 496 Cr. P. C bail may be claimed as of right not 

only by one accused of a bailable offence l>ut by any person other 
than a person accused of a non bailable offence who is arrested or 
detained without warrant by an officer in charge of a police station 
or appears, or is brought before a court. 6 C P. 31. 

the proceeding in which it has to be determined whether 

an accused person should be admitted to bail is a judicial proceeding. 
6 M 63. 

bail cannot be refused to an accused person arrested under 

a warrant issued under a 114Cr. P. C 9 S. L R. 158, 20 Dorn. L R. 
121 

^—8. 496 Cr. P. C. Is Imperative in its terms and the court le 
bound to comply with Its provisions 31 C 80 . 

• ' " !■• ••• -• ... •• p,f,j of the provisions of 

• ’ • . • * s to prevent a suspect 

• . i apprehensions and that 

* . iim to find sureties. 96 

. no impediments should 

be placed in the way of the accused being admitted to bail. 20 Bom. 
L. R. 121, 6 C. P L. R. 31. 

(2) When bail should net be granted. 

-a M. has no power to grant bail in cases falling under s. 

4091 P.C. 1930 Rang 335; 1930C- C ’ “"-r -- 

where an application for 

tions and irrelevant attacks oo t " 

OoTernment officers, the court r 
15 B. 483. 22 M 155 4p;jr. 19B.51f7e/. 

the courts have powers to delete the defamatory portions 

from applications presented to them. Rat. Un. Cr, 480. 

the provisions of sec. 7 (2) of the Extradition Act override 

the provisions of s. 496 Cr. P. O , so that a Magistrate has no power, 
apart from s. 8and8-Aof the Extradition Act. to admit to bail a 

' to allow bail to 
22 M. L. J. 357 
Cr.L.J. 194 ' 
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OJilMISAX^ PJiOOeDDIlE COVE. 


Ss. 496>502. (2) When ball should not be granied^c0»(d. 

-——no bail should be taken from persons against whom J07 pro- 
ceedings are contemplated. If Magistrate has reason to suspect that 
thev would abscond then be can take personal recognizance. U C. 
W. N. 415. 36 M. 474. 

— when a M. refuses to grant bail he must record his reasons. 
14 C. W. N. 138 (note) 

the discretionary power of the Court to admit to bail is not 

arbitrary but is judicial and is goveroed by established principle. 
51 0. 402 

— m exeroiaing the discretion under s. 498 the court shouJa 
have' regard to the provisions of s. 497 (1). Where the accused was 
kept in custody pending an inquiry into an offence under s. 307 

I. F C. andie was alleged that the accused might, if let on bail, 
assail the complainant, the accused should not be released on bail. 
1928 Bom. 244 : 30 Bom L. R 622 . Ill I. C. 661 : 29 Cr. L. J. 901. 

(3} Sufficiency of bail and ball bond and fitness of surety- 
—the decision as to suflSclency should not be left with the 
Police. 15 C 455. 25 A. 294. A. W. N. (1898) 154. 27 A. 293, 3 0. 
L. J. 575, 10 C W. N. 1027, 14 C. W. N. 49. 43 0. 1024. 20 0. 
W. N. 1133, 18 P R. 1906 (Cr.), 10 0. W. N 254 (note), 13 0. 
W. K 80 12 A. L. J. 1004- 

— the Magistrate is to decide the dtoess of the surety. His 
' ■ V.' 80. 44 0. 737. 12 A L J. 1004. 

■ loquiiy and refuse or accept 

C. 796. 43 C. 1024. 12 A L. J. 

^—sureties should not bo rejected only on the Police reporf. 
29 C 455 10 C. W, N. 1027, 18 A. L. 3. 324-; 12 A. L. J. 1004, 20 
A.L.J. 760. 13 A. L J. 469,2 8. L B. 15, 8 B. L. R. 173.l5Cr. 
L. J. 7S?(Ah UO. W. N. 799 (amendment o/ s JSS Cr. P. C.ha$ 
made the inquiry compulsory.) 

In rejecting surely the Magistrate must record his reasons, 

37 C. 91 ; 14 C. W. N. 709. 44 B 385. 13 a W. N. 27 (note), 10 C.'W. 
N. 1027. 

the bond must bo in accordance with form 42 of the 

Schedule otherwise the pereou executing the bond incurs no 
liability by executing It. 1928 Lab. 318: 109 I. C. 219; 29 0r. L. 

J. 491. 

—a bond to secure the appearance of the accused before a 
Magistrate is not invalid because It was taken by another Magls- 
trnte. 2 Bom. L. R. 589. 

ball bonds executed by aiiroHes should contain a clear 

• ' ' ' - *’■- -»»«.- jsed before the court or officer 

■ • • ■ ■ ; ’OCr.L. J. 251. 

■ ■ * VO In some material points, a 

■ • .* • Illegal. 5 0. W.N. 44. 

— helping the accused la cooduct/og the defence. l8A.h.J. 
263. or giving evidence In favour of the accused. 15 Cr. L. J. 727 (A) 
docs not disqualify a person to stand surety. 
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Si. 496*502. (3) Suttleienojr et bill and bait bond and 
fitneia of lurety — con((f. 

»— -preTious conrictton, S3 Cr. L. J. 4S5 (c), S5 C. W. N. 140, 


7. 25 A. 


• « , ■■of the 

BUrety. 44 C 737. 8 A. L J 785.20 A. 206, 15 A. L J. 848, 1889 A 
W K 139. 1895 A W K. 143. 8 Bur. L. T. 53. 1. S L. 11.46,26 0. 
C 284. 

BolTcncy and respectability of the surely is to bo consider- 
ed. 16 Dom L. It 138, 44 B. 385. according to other authorities pecu- 
niary test is the oniy test. 6 C. W. N. 593, 13 C. W. N. 159 (note), 
35 C. 400. 3 C L. J. 575. 37 C. 91. 43 C 1024. 

(4) Bond of accused and auratlas. 

there can be no surety without a prioeipat. therefore under 

'■ V , " " * * ' ■ boQd for 

t ■ , ■ . . as power 

• ‘ . hts own 

• 109 I. C. 


(6) Interpretation of bail bond. 

a bail hood must be loterprsted with reference to its own 
language if It Is plain and no ezteroal evidence will be admitted to 
explain Its conditions 3 Punj L. R. 198. 

(6) rorfelture and cancellation of bend. 

——where a surety applies for the cancellation of the bond 
under B. 502 Cr. P. C.tt imposes upon the ilagistrato the duty of 
issuing a warrant for the arrest of the accused. 9 Bom. L. R. 1285. 

there is nothing lo b. 219 Cr. P. 0, which prevents an 

accused person, who has forfeited his bail-bond by default of 
appearance from being proceeded against under s 179 Cr. P. .C, 
notwithstanding that his surety has paid the penalty mentioned in 


the recognizance. 10 W. R. 4 : 1 B. L. R. 1. 


——when the surety-bond is executed to produce the accused 
before the Sessions Judge, proceeding for forfeiture cannot be taken 
by the Magistrate. There cannot be delegation of power under s 
516 Cr. P. O. 14 0. W. N. 259 10 Cr. L. J. 241 ; 2 Ind. C. 113. 

—there should be an order on the surety to produce the 
accused on a^«rtaln day. If not. forfeiture of surety-bond Is bad. 
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Ss. 496-502. (2) When ball should not be 0ranted— 

—DO bail should be taken from persons against whom 107 prO" 
ceedings are contemplated. If Afagistrate has reason to suspect that 
thev would abscond then he can take personal recognizance. 11 O- 
W. H. 415. 36M. 474. 

when a Af. refuses to grant ball he must record bis reasons. 

14 C. W. N. 138 (note) , , . , 

■---the discretionary power of the Court to admit to bail js not 
arbitrary but is judicial and is governed by established principle- 
51 C. 402 ^ . 

.—in exercising the discretion under s. 498 the court sbouio 
have* regard to the provisions of s. 497 (1). Where the accused was 
kept in custody pending an inquiry into an offence under s. 307 

I. F. C. and It was alleged that the accused might, jf let on bail, 
assail the complainant, the accused should not be released on bail. 
1928 Bom. 244 : 30 Bom. L. B. 622 : 111 I. 0. 661 : 29 Cr L. J. 901. 

(3) Sufficiency of bait and bail bond and fitness of surety. 

the decision as to sufficiency should not be Je/t with the 

Police 16 C. 455. 25 A. 294. A. W. N. 11898) 154, 27 A. 293. 3 0. 
L J 575. 10 C W. N. 1027, 14 C. W. N. 49. 43 0. 1024, 20 0. 
W. N. 1133, 18 P. R 1906 (Cr.), lO C. W. N. 254 (note). 13 C. 
W. R 80 12 A. L. J. 1004. 

——the Magistrate is to decide the fitness of the surety. 
discretion is unfettered. 13 C. W. N 80, 44 C 737. 12 A L J. 1004 
• ——be should make satisfactory inquiry and refuse or accept 
surety only on valid grounds 42 C 706. 43 C. 1024, 12 A. Ja J, 
1004, lOO W. N 1027,410.764 

— sureties should not be rejected only on the Police report. 
29 C 455, 10 C. W. N. 1027. 18 A. L. J. 324? 12 A. L.J. 1004,20 
A.L. J 760.13 A, L J. 469.2 8. L R. 15. 8 S. L. R. 173. 15 Cr. 
L. J. 727 (A). 14 0. W. N. 709 {amendment of s. mCr.P.C.has 
made the inquiry compulsory) 

in rej'ecticg surety the Magistrate must record his reasons. 

37 C. 9J ; 14 C. W. N. 709. 44 B 385. 13 0, W. N. 27 (note). 10 C. W. 
N. 1027. 

—the bond must bo in accordance with form 42 of the 
Schedule otherwise the person executing tho bond incurs no 
liability by executing it. 1928 Lali 318 ; 109 I. C. 219 • 29 Cr. L. 

J. 491. 

——a bond to secure the appearance of the accused before a 
JIagistrale is not invalid because It was taken by another Afagis- 
trnte. 2 Bom. L. B. 589. 

—ball bonds executed by snrotica should contain a clear 
pioraiae for tho prodnctlon of the accused before the court or officer 
who is to toko roeflsure.i. 36 C 749 ; 10 Cr. L. J. 251. 

—whore the bonds are defective in some material points, a 
forfeiture ordered by the Afagistrate is illegal. 5 O. W. N. 44. 

*— helping tho accused In conducting tbedefence. 16A.L.J. 
253, or giving evidence In favour of the accused. 15 Or. L. J. 727 (A) 
does not disqualify a person to atand surety. 
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Ss. 496«502. (Q) Jurliifetlon ol H. C.. th« S. C. and D. 

M.—confd. 

the Settbns judse haa power to grant ball on a reference 
under s. i:3 C) 50 0.963. 

a Session! Judge hat wide powers under i. 433 Cr. P C. St A. 

€03:116 1 C. 743 : 1323 All. 350: 3'jCr. L J. €37 t 27 A. L. J. 535. 

a Seitlons Judge hat no iurI*dictlon to reletic an accutedf 
after convicting hint, on ball pending hU appeal to the HikIi court, 
4 U L R. 55, but lie can grant bail to nnjr person who h.-is been 
wrongly convicted by the Magistrate and whose case ha can either 
deal with himself nr can refer to the II C. 4 Dorn L K 55, sinill.irly 
it hat been held that the proviaiona in s. 436 Cr. I*. C. that ball can 
be granted only to a person other than a person accused of a iioq> 
ball.ilile offence does not apply ta the court of Sessiont acting under 
s. 433 Cr P. C. 1929 All €14 : 27 A. L J 927 : 117 1 C. 99 : 30 Cr. 
L. J. 718 1929 Cr. C. 193. 

" 'after having heard the Rule and discharged it tbo H C. 
becomes /i/RcJi«« oj?icio and it has no pinsdlction under s. 493 to 
• • • ' ■ • ■ ‘ • to nppeal may ho made 

*' ■ *.11100 is disposed of. 50 

. . • J. 169 : 25 Cr L J. 672. 

4 Bom, L. U. 55 /?(-/, 24 

M 61 Dint 

■>~tbough tbo H C. 1$ empowered under s. 493 to admit aa 
accused to bail in any case, it must bo interpreted as being cos* 
trolled by s 40? 1938 Sind 145 : 109 I. C. 113 ; 29 Cr L. J 47t) 

the H C can under t. 498 grant bail in cases pending any- 
where in tlie Presidency 55 M. L. J. €90 : 23 L. tV. €31 ■ 52 M. 53 i 
113 I C 412 1929 Mad. 23. 

the H C. cannot interfere under s. 497 or s. 498 when there 

■ a no order by any court with regard to the person In remand. 
44 C L J. 134 : 97 1. 0. 945 : 27 Cr. L. J. 1185. 

the High Court would bo very oaullouB in Interfering with 

the discretion of a Magistrate about ball under a. 497. Rat. Un. 


the High Court alone can grant bail when accused is com- 
mitted to custody by Coroner 31 C. 1. 

where the Sessions Judge after considering the evidence 
before him admits the accused to ball, the High Court will not go 
behind the finding and discharge the ball. 19 M. L J. 411: 5 A. 
L J. 419 : A. W. N (1908) 195 • 8 Cr. L. J 49. 

•^a single Judge of the High Court may order the release of 
prisoners on bail pending the bearing of an appeal. W. K Sp 19. 
—in granting ball under B 498. the H C. and Sessions Courts 
< .a. ... V ^ fee exercised soon 

. ‘ ■ ■ . police, even before the case 
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Ss. 496>502. (6) Forfeiture and eancellatlen of bend — eontd. 

where the surety*bood contaloed **We shall produce the 

accused at the Sessions Coart whcnSTer called upon to do so” but 
did not specify the time and plane in accordance with 8.499. the 
form was not illegal. 1928 Cal. 261, 

beforeitcan be declared that a surety-bondis forfeited under 

s S14 Or. P. C , there must be a formal finding based on evidence 
taken in the presence of the surety. 25 C. 440. 

—bail-bonds by sureties to be responsible for the appearance 
of the accused atone stage or before a particular court, cannot be 
forfeited for the non-appearance of the accused at another stage. 

9 W. ft. 36. 36 C. 749 : 10 Cr. L. J. 251, 30 C 107 : 6 0 W. N. 885, 8 
PuDj. L. R 198 

but where a surety undertook to produce the accused 

before a certain \f. but subsequently he was required to produce the 
accused in connection with another offence on his failure to do so 
the security was correctly forfeited. 49 A 825 ; 102 I. C. 554 . 28 Cr. 
L. J. 586 . 1927 All 831. 

——where a person la ordered to be present on a certain day to . 
show cause why his bond should not be forfeited and be fails to bo 
present on that day, the proceeiiogs taken by tbe Magistrate on the 
day following m his absence, are not vitiated. 2 Bom. L. K, 589. 

—•the Magistrate can oancel any bail allowed to an aoeusod 
and direct him to surrender, if it appears on further evidence that a 
case IS made out against him. 36 C 174 : 10 C. W U. 1093 

— a District M. paonot cancel a bail and order re-arrest of the 
accused released on bail by a subordinate M. 4 Bur. L. T- 70. The 
H. O. can loterfcre, iz B. 549. and In revision only. 10 Al. L. J. 411: 

5 A. L. J. 419 

>a surety bond cannot be forfeited without compliance with 
the provisions of s. 502 (2) 95 I. C. 763 : 27 Cr. L. J. 818. 

(7) Discharge of sureties. 

where a surety applies for the cancellation of the bond under 

8. 502 Cr. F. C. there Is no other alterorftive left to the Magistrate 
than to cancel it. The application need not be heard on merits 9 
Dorn. L. R. 1285. 

' (Q) Jurisdiction of H, C.. the S. C. and O. M. 

the order or bail made by a Magistrate is not revisable 

by a District Magistrate. If tbe latter considers tbe order wrong, 
he can refer it to the High Court. 22 B. 549. 

—the Court has ample iuriidictlon to revise the order of ball 
according to the change of circumstances proved before it 1925 
AIad.1224 : 22 L. W.156. 

——although District Judge cannot release a person on bail 
^^Ing an appeal, be may suspend tbe sentence pending the appeal. 

the Sessions Court bad power under a. 390 (Act X of 1872) 

to admit a person to ball committed for trial for a non-ballable 
orrcnce. 1682 A. W. N. 231. 
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Ss. 4e6«502. (8) Jurltifetlon of H. C., the S. C. end D. 

M.— confd. 

~~-thc Scisloni judee hai rower to itrant ball on a reference 
under «. 123 (2). 50 C. 969. 

a Srstloni Judee has wide powera under ■. 49S Cr. P.C. 51 A. 

603: 1161 C.7t8 : 1929 All. 320: 30Cf. L J. 637 i 27 A. L. J. 585. 

Settioni Judee has no jurisdiction to retc.-itc an accuiedi 
after conricting him. on ball pending hl> appeal to the High court, 
-4 U. L K. 55, but he can grant bail to anjr person who has been 
wrorgif conrietcd by the Magistrate and whoic case he can cither 
deal vith hltn&elf or can refer to the U C. 4 Bom L. U 55, atmUatly 
it has been held that the provitioas in a. 496 Cr. I’. C. that ball can 
be granted only to a person other than a person accused of a non* 
ball.tliie (jffcnce does not apply t> the court of Sessions acting under 
8. 498 Cr P.C. 19>9 All 614 : 27 A. L J 9:7 s 117 1. C. 99: 30 Cf. 
L. J. 718 . 1929 Cr. C. 193. 

after having heard the Rule and dlsclinrged it the H C. 

* , ,r ■ ; • io jurisdiction under s 493 to 

. ■ leave to nppeal may bo made 

' • ■ • ich petition is disposed of. 50 

• . 81 I C. 160 : 25 Cr L J. 672. 

15 P B 1908. IS A. 310. 22 8.528: 15 C. 608. 4 Horn. L U 65 Rf/.ii 
M 61 Dint 

^—though the H. C. Is empowered under s. 493 to admit an 
’accused to ball in any case, it must be interpreted as being con- 
trolled by s 497 1928 Sind 143 : 109 I C. 118 29 Cr L. J 470 

the H C can under e. 498 grant bail io eases pending any- 
where tn the Presidency 55 M. L. J. 690 . 28 L. W 634 52 ftf. 52 : 
113 1. C. 412 1929 Mad. 29 

the U C. cannot interfere under s 497 or s. 498 when there 

19 no order by any court with regard to the person in remand. 
44 C L J 134 1 97 I C 945 : 27 Cr. L J. 1185. 

the High Court would be very cautious In interfering with 

^e discretion of a Magistrate about ball under s. 497. Rat. Un. 
Cr 892 


the High Court alone can grant ball when accused is com- 
mitted to custody by Coroner 3l C 1 

— —where the Sessions Judge after conslderlog the evidence 
before him admits the accused to bail, the High Court will not go 
behind the finding and discharge the bail. 10 M. L. J. 411 : 5 A. 
L. J. 419 ; A. W. N (1908) 195 • 8 Cr. L J. 49 


. ■”“* single Judge of the High Court may order the release of 
prisoners on ball pending the bearing of an appeal. W. U Sp 19. 

—in grantiDg ball under s 498. the B C. and Sessions Courts 
have unlimited judicial discretloQ, and this can be exercised soon 
after the arrest of the accused by the police, even before the 
be sent up te a Magistrate. 7 Burma 86, 5 A. L. J. 419 s A. W.*" 
<1908) 195 : 8Cr. L. J 49. 
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Ss. 496-502. IB) Jurisdiction of H. C., the S. C. and D. 
M.>-contd. 

.. 4,1 . ‘be accused should be 

therefore cognizable 

, ' • ; . under s. 498 are not 

■ * proper prorislon of 

lue law. u. i^o. 

*v_ j — «'-j *«-- ry Council and obtained 

inst the sentence, con- 
* , jurisdiction to release' 

5s 503-508. (Of commissions tor the examination of 
witness.) 

— — the issue of commiasioo in criminal court la entirely In the 
discretion of the court and it Is a most unsatisfactory course of 
proceeding and one dangerous to the Interests of the prisoner. 
8 0. 896, 1923 Lah. 73. 5 A 92. 6 A. 224. 

——before acting under a. 50$ Cr. P. C. the Magistrate moat 
be satisfied that the evidence of the particular witness is necessary 
for the ends of justice. 33 C W. N. 1088. 

—sub-sec. (1) of sec. 503 empowers s party to apply fora 
comisaion at any time, in the course of the tnai. IdC. 113, 19B. 
749, p. 756. 

— conitufsalon cannot be issued la Presidency Towns as there 
IS no Dt. M. or M. of the let class. 24 0 551, 16 0,238 

——no comiaeion can be issued out of British India, a Bom. 
338 F. 8„ lOCr, L, J 571. 

the provisions of sub-seo (3) of eec 503 are mandatory. 

W ■ !■ !• . • ' mtnesa in a Native State 

I . return it unserved on the 

4 2'J Cr L, J. 202 1 106 I. G. 

, . ijab States to compel! the 

18 r. 0. 613 ; U Lah L. J. 

expense of or InconveDienca to wltneaa is no ground for 

issuing commission. 6 A. 221. 

—this provision of this sec. should be sparingly used in 
extreme casee of delay, unnecessary cxpcnacs or loconvcnicnco, 

5 A. 92. 

examination of witness bjr commission is not a satisfactory 

mode of procedure. The diseretton should be exercised sparingly 
and in real cases of hardship and Inconvenience. 91 1. C. 393 
192C Sind 121 : 27 Cr. L. J. 89. 

when the complainant Isa pardanashin fody, her position 

is not the same as that of an ordinary lady witness. It is the right 
nnd privilege of the accused to have her evidence taben in his 
presence In court. 5A. 92, 12 A. 69 contra. 2 Weir 659, 15 0. 775, 4 
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Si. 503-506. (Of commtislani for th« eiimlnitlen of 

vyltntlS)— CC>n{(i, 

C. 20. In 12 A. 60 case tho H.C. directed tbo M to make orraDge- 
ments BO ai to take the evIdcQco of the pardnnaihin lady cUher la 
an empty court-room la the presence of himself, the accused end 
the pleaders for the prosecution, or if no empty court-room waa 
aTailable la bis offn private room or tome other rooms in tbo court- 
huIIdlDg. 

where In a prosecution under a 493 I, P. C. the identity of 

the woman alleged to have been enticed >a in queitlon and the 
woman la a pardaaaahln lady the better eourae is, instead of issuing 
commission, to examine her In chambers, 19.10 Sind 56 : 31 Cr L 
J. 115-120 1. C. 518: 1930 Cr. C. 91. 4 S. L. R. 257 ifr/. 1926 Sind 
124 i?r/. 

—the term of the sec. la very wide, they refer not only to 
an enquiry or trial but to any other proceeding. It authorises the 
examination of any witness and the complainant is a witncs. 18 
C. W. N. 1020, 

a eommissiancr is not a court for the purposes of granting 

sanction under sec. 193. (li 11 C W N. 909 6 Cr. L J 160. 

fresh ob]«ction to the admissibility of a document produced 
before the commissioner may bo taken when it is tendered before 
the court 9 0. 939. 

—an additional Dt. M. authorised to exercise all the powers 
ofaDt 31 as contained in Sob III Part V (18) is empowered to 
issue a commission under e. 503 for the e-xamination of a witness, 
73 I C 510 24 Cr. L J. 622. 

-—the sec. relates to the issue of commission and does not 
empower the M himself to go to the house of a witness to examine 
him, 2 S L R. 8 

55. 509-512. (Special rules of evidence.) 

Deposition of medical witness, e. 509. 

-the report of a medical olTicer not given on oath .is not 
evidence and cannot be used under this sec. 6 C. W. R 93,4 0.129. 
8 C. 211 . 10 C. L R. 11, 12 W. R. Or. 25. 

when a medical officer is called m the S. C. his deposition 

before the 5f. may be put In 8 C. 739 but not unless be resiles 
from it 4 C. W. N 49. 

the medical officer may refresh his memory by referring to 


— luc lueu.bdi uiucei must ue ... ...u 

accused, 9 A. 720, 1 C 739. 18 C. 129, 10 A. 174, and may bo 
examined on commission. 18 C. 129 

a copy of a letter from the Civil Surgeon containing 

expressions of his opinion is inadmissible in evidence and it is 
extrajudicial. 8 C. 211 : 10 O. L. R. 11, 12 W R. Cr. 25. 

the substance of a report of a subordinate medical officer is 

no evidence. IIW. R. Cr. 2. 
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SSi 509-512 Deposition of medical witness, s. B09~conld. 

medical evldeoce should not be too much relied onl 11 W* 

JR. Cf. 25. 1883 A. W. N. 74. 

a certiUcate gireo by a medical man is not; admissible Jo 

evidence unless he proves it. 24 Bom. L. R. 803. 

Report of cliemfcaf examiner, s. 5T0. 

—the oflginal report and not the copy should be put ia 
evidence. 15 W. K. Cr. 49s 6 B L. E. Ap. 122 

the report must be signed by the chemical examiner.bimself. 

2 Weji 661. 

where there was strong direct evidence as to the place of 

murder but no blood was detected by the chemical examiner in 
tbe earth, leaves and grass taken from the place, the negative evl< 
dence of tbe ofaemical ezammer was not saSicient to rebut the direct 
evidence 28 C. W. Jf 561 : 83 I. C. 485 

S. J. IS hound to warn tbe jury that before using the 

chemical examiner's report they must be satisfied on the evidence 
that tbe substances examined were in fact what they were said 
to be. 18 C W. N. J80. 


Previous eonvletlon or oeguittal bow proved, s. 6i>. 

—— previous convictions should be proved by copies of judg- 
ments or by any other documentary evidence. 28 C. 689 : 5 C W, N, 
670.26 C. 49, 1881 A. W H. 144. IS W. ft, 53, and identity must be 
proved. 1881 A. W. N. 144. 15 W. R S3. 

-~the certified extract contemplated by ol. (a) of a. 511 is 
“a copy of the sentence order" Certified extracts from tbe punish* 
meat register are not sutficient. 11 C P. L R. Cr. 5 

-——were kaifiat from a record office is not sufficient. 15 W. R. 
Cr.53 : G D. L K Ap. 151. 

in case of some evidence of identity in the record the 

accused may be asked to explain It under s. 342. and If be makes* 
admissions, further proof is unnecessary. 5 N. h. H. 163 : 9 Cr L J. 
56. 


—— comparing finger prints taken in Court with the finger 
prints In a sheet of paper contsiniug previous convictions of the 
accused liy a finger print expert is not proving previous conviction. 
21 C. IV. N, 469 I 18 Cr. L. J. 462. 3 N. L E. 1 : 5 Cr. L J 220 6 
C C. P. L. R. 3. 32 C 759. 

before conviction it is desirable and necessary that If 

there are previous convictions tb«*y should properly bo oroved. 17 
Cr. L. J. 179 

previous convictions roust bo proved strictly and in accord* 

ance with Jaw. 43 0.1128, 


the court sbouJdnot be aatlsGed vrltb tbe admission of the 

accused. It must be proved by one of the modes laid down in 
sec, 511 Cr. P. C.. and the dates and particulars thereof should ho 
set out In the judgment with precision, 1929 Lah 768 ; 30 Puni. Z<. 
R. 530 ; 119 I. C 429 , 30 Cr. L, J. 1081 : 1939 Cr. C. 465. 
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Ss 609>S12. Record et evidence In abtence et accused* 

1 . 612 . 

in a case whether it it proved that an accused person has 

absconded, evidence can be recorded against him under s. 513, In 
his absence, only if the fact of absconding is alleged and eatab- 
V. j.—.i* 10 c 1097^ 21 W. R. Cr. 

■ • . • ‘It must be proved that the 

• ... evidence or that his atten. 

■ ■ • . .in amount of delay, expense 

■ ' * 4 

when a ■witness had been examined under a. 513 and appeared 

in court at the trial but could not remember the details of the 
occurrence he could not be comldered as incapable of giving evidence 
within the meaning of the sec. In such a case the court should 
refresh tha memory of the witness by reading out the deposition and 
then ask him the details. 76 I. C 31 : 25 Cr L. J OS : 1024 Lah. 605. 

when the accused has absconded It is the duty of the M. to 

record the evidence under this sec. 2 Bom L. H 707. 

nil that IS necessary for the requirementn of s 513 is the 
proof that the accused absconded aud not any finding by the court 
to that effect 6 Lab. 489 . 26 Tunj L. K. 845 : 03 I. C. 423 i 1946 
Lab 82. 

— >-ln a murder case such previous statements of witness cannot 
be treated as evidence in the Sessions Court if the witness is living 
and can be produced 15? P. L. R. 1911 : 10 Ind. C. 119 ; 13 Cr. 
L.J 214 

—evidence of eo<accused taken in the absence of the accused 
Is not admissible iii evidence. 8 A. 672. 

evidence purportiog to have been recorded under this sec. 

cannot be used against the accused unless it can bo shown that 
. before such evidence was recorded it was proved to the satisfaction 
of the court that the accused bad absconded and that there was 
no immediate prospect of arrestiug him, 38 A. 39, but evidence 
so recorded was held to be admissible wbere there was evidence on 
the record from which the 51. might have reasonably inferred that 
there was no immediate prospect of their arrest. 41 A. 60, 38 A. 
29 Disl. 

when during the trial of some accused two witnesses referred 

ID the course of their examination to a person who was absconding 
and who IS subsequently tried, the statements of those two witnesses 
cannot be read at the subsequeut trial , in other words evidence 
given at a trial for another purpose cannot by an expost facts 
t. .. . , , . . . . .. taken under 

; a deposition 
16 I. C, 122 t 

■r an inquiry 
566 : 81 I. C. 


/ 
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SS. 513>S16. (Provfsions ds to bont}s)r 

514 contemplates bonds given to court, it does not include 

receipts given to police. % O. L. J. 64 (note). 

—an order for confiscation of property cannot be made under 
sec. 514, 9 0. W. N. 397. 

-—where the accused commits suicide the surety Is discharged 
from liabiJiey. 16 C. W. N. 550, 18 Bom. L. R. 683 ; 17 Cr. L. 2. 
393. 


- — on breach of bond both principal and surety are liable to 
pay the penalty of their xeapectivo bonds. 13 0. W. N. 555. 

— — where the accused entered into a bond to appear before the 
Ot. M. and before the S. J., fatluro to attend before the Court of 
Second Additional Af. to whom the case was transferred, did not 
justify forfeiture. 2 Bang. 581 s 83 I. C. 933 : 26 Cr. L, J. 389- 

— s. 514-B provides that when the person required to execute 
a bond Is a minor a bond executed by the surety or sureties only may 
be accepted but there is co such provision in esse of a major. 1923 
Lah. 318 : 109 I. C 219 : 29 Cr. L. J. 491. 


—a surety for appearance of the accused in a case under a. 110 
fir. P. C. should be exonerated from bis security where tbo person 
for whom be had stood surety was unable to appear on account of 
“an act of law." Xt is a good defence to an action on rocognfsanee 
for a person’s appearance to answer a criminal charge that bo has 
been arrested and committed to jail in another country 86 I C 
657 ; 1925 Pat. 889 . 4 P. 259 . 6 Pat. L T. 397 (16 C W R. 550. 
37 M. 156, 18 Bom L. li 183) Jte/. 

— —an order of forfeiture of surety bond for good behaviour 
need not be passed at the same tune os the conviction of the princi- 
pal accused 92 1. C 742 ; 1926 Sind 18d ; 27 Or. L J. 316, 

where the surety falls to produce the accused owing to 

Ulegal order passed by tbe M which the surety was not bound to • 
carry out and where ibc/o is no oonntvancD or negligence on the 
part of the surety he cannot be penalised, 49 A. 825 23 Cr L. J. 

5SG : 102 1. 0. 554 

where the failure of tbo sureties to produce the accused 

w.'is not intentional or duo to negligence but due to justifiable mis- 
understanding the order of forfeiture of bail-bond is not lecal 1929 
Pat. 053 ; 1929 Cr. C. 444. ^ 


— — where a Alnglstrate obtains a bail-bond for tbo appoar.ance 
of the accused before noothcr court outside Ins jurisdiction and it 
transpires that the il. was not competent to do so the baiibond is 
a nullity and no procecdlngB agaiost the accused under a 514 can 
be taken in respeot of such bond. 1929 All. 914. 19J9 Cr C. i 
52 All. 94. 


where the court did not In fact sit on the date when the 

surety was asked to produce the accused niethcr the accused nor 
the surety had any obligation under the bond. 9 Lab L J III • 
1928 Lah. 20 ; lOG I. C. 108 ; 29 Punj. L. «. 231 : 28 Cr. L. J. 1020. 
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S*. 613-618, (ProvUlon* to bonrf*)~^o^r<i 

—termination of the period of the band before the proceedlnet 
for the breach thereof were finUhed, wat no bar to the pfn»pctilion of 
the caae. 44 All C57 : 20 A. L J. C92 : L. H. 3 A. 129 ; 1912 All. 
333 : 63 I. C. 847 • 23 Cr. 1.. J. 62X 

— » « - 4 V— — «..-t *- .nilemnUp aurety ii tlleaal *n 1 

■ ■ ■ • whole ob;ect of the provialon 

• 1036 

• ■ > under the Cr. I'. C. to tahe A 

eurety-lxmd for the yiroduetlon of any pereon before the Police and 
such a bund Is 06 inilso ToU. and the person who has Riren surh a 
bond, cannot be called upon to pay A penalty for Its brcieb 811.C 
200 . 20 Cr. L J. 712, U C 7J /of 

—the bond contemplated by Ss. 112 and 118 Cr. P. C. Is one 
bond for one amount and «h discharRsl <*n forfeiture by the payment 
of the amount due either t>v tlie ptmetpai or the surety 6 J„ 
L. J 478. 5 L 113. 26 P It ls9l. 12 Cr L J I'Jl jut 30 C 
S61 Dua 

there can be no forfeiture of a bailbond on iti 

own terms. 11 Pat. L. T 578. I93u Pst 519 . 

—after a connclion under s 323 1 P. C. a bond fur goyl 
behaTiour can be forfeited 4 Lab 462 

^—liability under a bond executed in trial court continnei 
till the Anal order in appeal even of the order of the triii Court is 
reversed 1928 Kang 310; IllLC €82 30 Cr. L. J. 310, 5 Ksi’/ 
496/L>f , 5 Hang 492 Dut 

—before a warrant 1 $ issued for the attachment of tht orourty 
of the surety he must be called upon to show c«Ube, 15 VV it hi. 
A summary order without notice is bad 9 V/. Ji. 4 . 

two steps are necessary: liret ft raust be s.itibfact'^ril/ 

proved that the bond has been forfeited sod the court luuet 
the grounds of such proof , secondly. tb«* court eball call upon tlie 
person bound by the bond either to pay the peoalty cr to rloiy 
cause why It should not be paid 1928 Cel 2C1 

s. 514 lays down that it roust be proved to the tetis'eciioo 

of the court that the bond has been forfeited and the <ouft eb -uld 
record the grounds of such proof and then <all up'.«i» tL.« person 
bound down to show cause. Proceedings wader « 5)4 nie of tbt 

nature of civil proceedings. 8 Pat L. T. 381 67 J • hji/ Or 
L. J.^478. 1929 Pal G13 . 1929 Cr. C, 371. Jl /5 H ^ It- C 1. 

— :-wherc the M. proceedirg to forhit o surety-bond 
notice to the surely and upon his nvu-appearence did not tocoH 
evidence but relied upon tbe evidenve /t.i,orded before 
notice and passed an order of Torkhvr^ of the smetc bond, lb" 
procedure was illegal and must be B*t osidv 54 C. 151 44 
170 : 27 Cr. L J. U93 ; 1916 Ca»,U 2 l 

when penally Is not paid the persuo triable can hr »<'fl--'''trHl 

if it cannot bo recovered by attacbiaei.t .,»ad sale of his ■mcvcsble 
■ 1928 Rang. 310. • 

47 
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Ss. 6t3>516. (Previflions a* to bonds) — contd. 

a penal proTfsion in a bond should not be enforced speciallp 

when it is inserted not in arcordaoce with the ATagistrate’s order, 
1928 Rang. 310: 114 I. a 682: 30 Cr. L. J. 346. 

a bond to produce certain hullocka and in failure to pay 

Rs. 1000 was held to be legal where the M. ordered the surety to 
pay Rs. 100 out of Rs. 1000 provided in the bond. 1929 Lab. 6S8 : 
30 Cr L J. 527 : 115 I C. 765 ; 1929 Cr. C, 215. 

passing an order of forfeiture regarding a bond under a. 

107 Cr. R C. without notice to the party amounts to failure of 
justice. 1925 Oudh 51. 

a person whose estate is under the management of the 

Manager, Encumbered Estates, cannot enter into any contract 
iDvotring him in any pecuniary liability and this applies to a surety 
bond 83 I. O. 897. 

the liability of the surety extends to the particular offence 

for which be stands security and for any other offence 25 C. L. J. 
131 : 76 I. C 227 • 1924 Lah. 622. 

the fact that the absence of the accused was duo to an 
arrangement between the accused and the complainant cannot 
exonerate the surety from the liability of having knowledge of the 
agreement but he need not be called os to pay the full amount. 9? 
I. 0. 672 : 27 Cr. L. J. 1152 : 1926 Lab. 636 : 27 Pttnj. L. R, 646. 

•—when lo sentencing an accused in good behaviour case no 
step is taken to coo6ssate the security the court is not competent 
to takeeueh steps in a subsequent and separate proceeding 75 I. C 
692 : 25 Cr L. J. 4 « 1924 Lab. 680. 

/hr olher cates, see Sutl and Satlbands etc, 

$3. 616 A, 617. (Order for disposat of property). 

M. R.— The amendment haa settled many disputes as to the 
appKcatlon of the section, for the word ‘'disposal" the loords ‘'bi/ 
rfes/nictioa, confisuiUon, or delivery to any person claiming to Iv 
enlilUd lo possession thereof or otherwise" have been substituted. 
By adding sub-sec. (4) provision haa been made to deliver any property 
on the exe,:ution of bond and by the enactment of s. Sia A. provision 
has been made for the custody and disposal of property pending trial 
cr inquiry. 

Applicability of the see. 


before the amendment, a criminal court had no power to 

order confiscation of properties forming the subject of the offence 

restitution procecdloga arc proceedings of a guasi civil 

nature and an ciparte order therein is valid 1928 Rang. 310. 

, et-fu., t.--., . able .property. 18 C. W. 


and B third person claims 
applies for the disposal 
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Appileabllity •! the eec — contcf. 

of the property. Irr such a case, the general rule, that property 
taken under the authority of the court for a particular purpose 
should, on the fulfilment of that puritose, go back to the custody 
whence it was taken, shatt apply. 29 M 375 : 4 Cr. L. J. 233, 
9 M 44S. 14 C. 834, 24 a 493. 17 B, 748, 22 B. 844, 1 B. C30, 14 
C. P. 60. 

by the addition of the word* ~or in its custody” a 3f. has 

no power to pats an order under sec. 517 though no offence Is 
committed in respect of the property 34 C. 347. 

an order for the disposal of property regarding which an 

offence has been committed can only be made upon the conclusion 
of the enquiry or trial and not on the application of a person suhse* 
quently made after the trial is over. 4 Lah. 460. 74 1. C. 703 : 24 
Or. L J. 801 

property which has passed out of the custody of the court 

cannot be touched by an order under this tec. 1921 Pat 13S : 3 pat. 
L.T.218 • 65 I 0 494 . 2JCr L J. 110. 

an order under see. 5l7 ought to be made at the tine of 
passiog judgment. It is necessary that the order should follow a 
fresh Inquiry. 18 Cr. L- J 469 

—an order under a. 517 should be made only upon the conolu* 
sloa of the trial and not long after it 24 Cr. L J. 804. 

-—an order under s. 517 can be made only after tbs jadgoeni 
Id the ease and within a reasonable time thereafter. 89 1. C. 973 : 

26 Cr L. 3. 1453. 

the essentisl of 8. 517is that property or document must be 

proeed to haTe been used in the commission of the offence. Where 
currency notes were found on the person of a man conyicted for 
importing opium into British India in cootrayentlon of tho Opium 
Act, but it W.IS held that no irresistible inference was possible that 
they represented payments of the imported opium, they should not 
be confiscated. 1924 All. 618 : 81 1 C. 103 . 25 Cr. L. J. 615. 

. — the expression *'prop»rty regarding which an offence has 
been committed*’ includes moyable property regarding the posses* 
Sion of which a quarrel has begun or a not has begun whatever 
may be the offence that might ultimately be committed in the 
course of the quarrel or fight. 1928 Mad. 194 ■ 54 M. L J 312 : 

27 L. W. 132 J 51 M. 696 : 108 I. C 65 : 29 Cr. L. J. 322. 

when the pledgor dishonestly remoyes from the possession 

of the pledgee certain goods and sells them to a third person and the 
pledgor is conyicted for itself, it is open to the court to pass an 
order under s 517 directing the atoleo articles to be returned to the 
pledgee. 71 I. C. 7C2 ; 24 Cr, L J, 233 : 1923 Cal 598. 

the jurisdiction of the criminal court is confined to an order 

at the conclusion of the trial for the disposal of the property which 
' has been stolen and which Is before it In any criminal proceeding 
J924 Cll. 189, 
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Order of forfeiture. - - - 

• order of dispo&al under this see. iocludes an order of forfeJ* 

ture or confiscation. Itatanial 492. This vietr has bfeo given effect 
to by tiie amendment which shows the inaccuracy of tbe'rul'Dga 
reported in 5 N. L. R. 59, i907 P. W. R. 37. 5 P.L.J. 321.34 
0. 986. 

but confiscation order cannot be made without first gincg 

notice to and hearing the person to whose prejudice the order is 
made. 17 Or. L. J. 2U7 (Bur) 

When the decision of the civil court is required. 

in case of question arising as to who is the rightful owner 

which can only be determined by the civii court the M. should not 
pass orders under this sec. hut he should order deposit of the 
articles with an ofiSccr of the court pending the decision of tbe civil 
court 19 Cr L. J. 788. 

when rival claims ftro put forward to property by different 

parties the proper procedure is to Jeud tbe property in court pending 
the decision of a civil court as regarde the title to it. 28 C. W. N. 
1994 . 84 I. 0 414 1 26 C L J 3»0 : 1924 Ca). Ji'Jii, 6 Lah. L. J. 213, 
1934 Lah. 588 : 86 I. C, 273 .• 2$ Cr. L J 737. 

—~a proceeding under s .M2 (1) Cr P. C is neither an enquiry 
nor a trial within a. 517 Cr P C It is not tbe function of a criminal 
court to decide nice questions involving principles of civil court, 2 
Bur. L. J 85- 1922 Kang. 248. 

— — when a queatiOD of 5(>n<r/«(/cs and of title by purchase nr 
otherwise clearly arises, the duty of the criminal court is to ienve 
the complainant to bis remedy 10 civil court. 74 J. C. 708 .24 Cr. 
L.J. 804 1924 A. 189. 

when a property produced before s criminal court .fs not 

proved to have been taken at an allc.:ed dacolty or to belong to tbe 
compiain.int, the court ought to deliver it to the person who produced 
it leaving tbe complainant to bis remedy In the civil court 6 Lab 
L J. 2J3 ; 1924 Lah. 58» 


where the accused was acquitted of the charge of abetment 

of theft of an animal but tbe animal was handed over to the com- 
piainant until the adjudication of the Civil Court, held that the 
proper order was to restore tbe animal to the possession of the 
accused. 54 C. 283 : J927 Cal. 532 ; HJZ t. Q, 482 . 28 Cr. L. J 546. 


where the accused IS acquitted from tbe charge of cheating 

the property should bo restored to him and not to the complainant. 
95 J. C. 933 : 1926 Cal. 1018 ; 27Cr. L.J. 853 

when'tbo owEonhip of the eeired property is doubtful- the 

property should be returned to tbe pemon from whom ft was selred 
unKss there are specia) circumstdacea. SO if. 916:104 I. C 719: 
1927 Mad 797: 2t Cr. L.J. 879. 


—as property to currency note passes by mere delivery -a 
stolen currency note should be returned to tbe Innocent third parly 
from whom it was recovered, abate cate. " 
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Miscellaneous cases. 

—joint delivery on joint receipt Is not baJ. 7 M. L. T. 179 r 
11 Cr L J 

niapisterial control ceases with the delivery of the property. 

1897 A W N 26. 3 Pat L T. 228 • 65 I G. 491 : 83 Cr. L. J. 110. • 

nroceediMRS under es >09 and IIU fall within the words 

“inquiry ' and ‘'trial" and M can order confiscation of property 
produced before him in the abienee of proof that anv offenco was 
committed with respect to it. 42 M. 9 : 20 Cr. L. J. 135. 

where the accused assaulted the complainant and dispossessed 

him of a bungalow and Its o intents, it was the duty of the M to 
pass order under ss 517 and 522 directins restoration of the bunpalow 
and its contents to the purty dispossessed 36 C 44 : 13 C, W N. 77. 

——an offence under s 124 A I. P. C. consists in publication. 
It cannot be said that a press is used for commission of an offence 
under s 124 a I P C even though it was used for printing se'd itious 
matters 34 C 986 • ll C. N if>46 • 4 Cr. L. J. 293. 37 P. \V R 
I9II7 6Cr L J 411' 5 N L R. 59: 9Cr L. J. 539. ' 

— under s 517 the criminal court cannot direct forfeiture of 
property aboxe ease, but the law has been ehan^ed' bj/ the’’ 
aviendr^ent ’ 

—la the absence of any inquiry or criminal prooeedisg the Af. 
cannot pass any order directing delivery of property.* 6 0.-L J 707 i. 
6Cp. L .T 402, 5 C. L J. 229: 5 Cr L.J.147. . 

—where in a case under s 145 tb« M. ordered boundary marks 
to be laid down defining the posseasioo of the respeotive parties and* 
it was contended that such order was authorised 'by see. 517 held* 
that this sec. had no application as the prop'rty was not in the 
custody of the court 27 A. 300, contro. 14 C. W; N. 79 (note). - - 

in cancelling proceedings under 'sec. '145 (I) the M has 

no jurisdiction to allow one of tbe parties to reap the crops to the 
exclusion of the other, 3 C. L. J'MS : 3 C Ij. J. 466 ‘ " 

when an order of return of property Is passed by a stationary 

Sub-Magistrate only the Dt. 5f. and not the Subdivisional M. has 
the power to modify the order. 42 M. L J. 40 : 30 II. L’. T. 251 67 

I. C. 339 : 23 Cr. L J. 387. ' • ' ' ■ - . . 

where the trying M. acquitted the accused charged with' 

. theft of a drum and restored the drum to the accused the Dt M. ' 
cnuld not set aside the order of restoration as no appeal or revision 
lay with him. 46 A. 623 r 22 A LIJ. 505 j. 81 1. 0, 992 ; 25 Cr. L. 

J. 1168. . • 

where the accused was acquitted of a charge of criminal 

misappropriation but the trying court directed the property to.be 
returned to the complaioant, the Sesaroas Court .could not. In appeal 
interfere with the order. 1928 Rang. 240 5-111 1. C. 878 s 6 KaDg.2S9. ‘ 

where a Sewing Machine Company haJ'given ‘a sewing 

machine to a person to be disposed of_for money, the Company .will 
not be entitled to the assistance of the 'criminal court,- m reeovartng 
it from -a person- to whom tt was so disposed of. 81 1. C. 163-t lUi, 
Cr. L. J. 675. 27 M. 424. 4 L.'B. R. 25 /ol. 
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5. 620. (Stay of ardor under ss. 6t7-5td). 

—-illegal orJcro pa«ac(] under ■. S17 are liable to be set aside 
under this sco. 3 C. L. J. 573 : 3 a L. J. 46G. 

—the n-ords “court of appeal’* in this sec. merely imply the 
court to which appeals would ordinarily lie, and do not mean that 
un appeal must he m the particular case. 9G P, L. H. 1911: U 
Ind C 584 : 12 Cr. L. J. 400. 0 B. 131. Contra. 43 B. 654 ; 19 Cf. 
L J. 597. 

the words **any court of appeal*' In s. 520 refers to the Dt, 

Kfagistrato alono and not to the 8ub Divisional magistrate who 
ordinarily hears appeals from aub*mngistrates in his charge. 1923 
W. W. N. 557 F. B 

tho court designated in the section is given special jurisdic- 

tion to pass what orders it thinks proper, it is not necessary to read 
Into the section tho nrnvlsiona regarding limitation la appeals. 50 M. 
916 J 104 I. C. 719 . 1927 Mad. 797 : 28 Cr. L. J. 879, 


-when the sentence is passed by first class M. and Is con- 
firmed by the 8. J. on appeal, tho D. M. cannot interfere under this 
sec. with the order of disposal of property. 33 B. 553 : 13 Bom. L. K. 
131 9 Ind. C 947 : 12 Cr. L. J- 169. 

this sec. gives full power to an Appellate Court to pass an 

order under s. .517 25 A. 374. 1938 1/ah. 567 : 111 I. C. 314 : 29 Cr. L. 
J.810I 10 Lah 187. 

— — when an Addltionai lit 3f. Is invested by the Local Govt, with 
the powers of court of revision bo It competent to make any con- 
sequential order as to the disposal of tbe property. 1930 Alad. 769 1 
1930 Cr, C. 895. 1928 M. W". N. 557 F. B. Exptatngd. and Ptst. 1928 
M. W. If. 633 Vist 

c ' » * 7as3 any just order as to 


disposal * • , 

• • , parents cannot be passed 

uadei tb ' 27Cr. L. J. 574. 

ail oruei uy me I**. leJuaiiig iw revise an order in the 

Malkhana Register is an order under this sec. and can be' revised by 
the H. C either under this sec. or sec. 439. 18 C. W. Zf. 959. 


juittal did not say any- 
t the successor in office 


■toting the property. 43 


where a SubdivisJonaJ M decides an appeal against a 

conviction it is competent to him to make an order under s 520 Cr. 
P. C. for the disposal of the property concerned, 46 M. 165 ; 32 M. 
L. T. 104 : 44 M. L J. 56 ; 71 1. O. 514 : 24 Cr. L J. 162. 

no period of limitation is prescribed for an application to 

the appellate court by an accused who has been acquitted, ^r the 
disposal of property. 4 Lab. 49 ; 73 I. O. 937 ; 24 Cr. L. J. 413. . 


an appellete court under a. 520 Cr. P. O. has power to 

modify, alter or annul an order made under s. 517 or make ifurther 
order that may be just. In case of complication it should be left 
to the civil court. 21 A. L. J. 877, ' . .. 
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S. 520. (Stay of ordar undar as. 61T-S1Q)— contd. 

'Where no appeal has been filed from conTiction by a tubordi* 

cate court, the Dt. M. has got jurisdiction to interfere as a court of 
revision uoder s 510 with an order passed by trial court under a. 
517. 1 Uang 199 74 L C. 1050 : 31 C. L J. 85S. 

m the case of an acquittal by the trial court both the Dt. 

Xr and the S J have, aacourtaof revision, power to Interfere with 
the order of the trial Court passed under s. 517 regarding tbo disposal 
of property 1929 Hang. 97 . US I. a 901 : 7 Ran*. 345 t 30 Cr. L. J. 
5411 F B.. 6 Rang 359 1328 Rang. 240 : 11 1. C. 878, overrufed 

Uftus; 227.3 G. 379.9 XI IWopprd. 

— -a 520 does not empower a Seaaion Judge to vary the order 
of a Sub-dlvisional M. dectming to direct the restoration of property 
tothc accused, on his acquittal on appeal from a conviction by a 
second class il. 47 XI. L. J 481 ; I92t M. W. N. 806 : 82 1. C. 175 : 25 
Cr L. J 1247. 

'legality of order for delivery of possession in case of finding 

as to cultivation of Uod by accused. 1924 All 762 : L. R. 5 A. 147, 

the Dt Xf IS Qot a court of appeal within see. 520, since no 

appeal could lie to him against an order of acquittal. 46 A. 623. 

— —where an appeal In tba mam case ]ies to the Sub'divislopal 
M. that XI. has jurisdiction to pass an order as to the diiposal of the 
property under this sec. 46 M 162. 

——where no appeal is preferred against the main order but it 
confined to question of disposal of property the appeal would He to 
the court to which an appeal ordinarily lies. 46 M. 162 : 42 XI. L. J. 
534 Contra. 42 B 66t 

where an appeal is preferred under this sec. to a Dt. XI. and 

he transfers the same to the Additional Dt. XI. the latter has no 
jurisdiction to hear appeal. 1928 II. W. N. 633, 

S. 522. (Power to restore possession of Immovable 

property ) 

N. B. By the amendment m place of "/oree" the words “or 
thow of force or by criminal inlimidaltoa'* have been inserted and 
in place of “MinXs the words “icAvn convicting suchpersonor 
at any time loithin one month from the date of the conviction" shall be 
Inserted and by sub'sec. (3), the words “an order under ffcn see. nay 
be made by any court of appeal, confirmation, reference or revision" 
have been added. The first portion of the amendment has given 
efieot to the doubtful view of the H C. Judges in the case re- 
potted In n C. W. N. 467, and by .this amendment the following 
rulings have become obsolete. 25 O. 434. 27 C. 174, 23 B. 494, 
26 M 49, 25 A. 341, 5 C. W. N. 239. 250. 

N B By the addition of tbe aforesaid sub-sec. in the amend- 
tneni the decision reported in ^ C. 1050 ; 16 0. W.N. 811 : 13 Cr. L. 
J, 638 has become ineffeettve. 

— If criminal force was used by the accused by reason of 
which a party was dispossessed, an order could be made under this 
sec. even though the criminal force was not an ingrldient of t 
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S. 622. {Power to realore pof*eee*on of Immoeeble 
property) -conid 

olTonce ofuhich the necused was couTicted. 310 651;8C. W. K. 
53S F. O, 

possession of the property cannot be restored to the 

c'oniplniiinRt unless erimmal trespass was attended by criminal 
force or show of force or crimino) intimidation. IbO I. C. 544: 23 
( r. L. J. 320 . 5S Piinj L. II. 233 ; 1927 tab. 633 

this section does not apply m the absence of any fiodio^ 

that criminal force had been used. 104 j. C 435 S’iCr L J. 819. 

nri order rrstorins tbo l.snd under this section is quite 

jiistibed when it was found that (he accused were pultinR up a 
fence and preventing entry by show of force 03 I. O. SOS : S7 Cr. 
t. J. 495. 

.in order under this sec is not aiistalnoble in the absence of 

a finding that tbo complainant haa been dispossessed of any immor* 
able property. * 18 C W N 399. 

—an order under this aec. should not be passed o* made 
void In the absence of a party 23 C K 86?. 

—•an order under e S2J can only be binding between tbo parties 
to the order and can have no 6n3lity m favour of one who was not a 
party nnd did not olaim under any party 86 I. C. 7(4 : 4S O.L.J. 
372 : 1925 Mad. 799. 0 C L. J 93 /of 23 C. 731 /fr/. 

—where a trial court did not moke on order for restoration 
of propertS’ under s. 423 the court of appesl cannot direct restoration 
but under the atneoded Code tbe H. C acting on reference or revi- 
sion can pass the noce8->ary order 63 1 C. 910 26 Cr. L J 2C6 : 
1024 Ail. 212 

when an appellate court reverses a conviction and ffnds 

there was iio use of criminal force, H is bound to set aside an order 
for delivery of possession and direct a rc-delivery of possession that 
has been given under the order 31 M L T. SO : 1923 M. tV. N 356 ; 

68 I. 0 38 . 23 Cr. L. J 503 , 

when the wife who bad deserted her husband and for 

several years, during the temporary abseoce of the husband from 
bouse, broke open tbo lock and entered into the house and 
subsequently kept out the husband by force, an order under a 522 is 
legitimate, 1923 Mad. 237 : 72 I. C 892 • 24 Cr L. J. 476. 

tbe discretion to pass an order relating to the restoration of 

property is vested in the trial court, and a court of appeal or revision 
cannot, in a case where tbe trial court has refused to exercise dis- 
cretion. compel it to do so. 45 A. 553 : 21 A. L J. 459 : 73 I. C. 773,. 

21 A. L. J. 871. But under tbe Code as amended, the H. C .acting 
in reference or revision has power to pass necessary orders. 21 A. L 
J. 871. ^ 

an order tinder this section may he passed by tbe Court of 

appeal, confirmation, reference or rivisiou at any time. 1925 Fat. , 
6159 : 4 Pat 438 : 27 Cr. L. 3. 137 : 91 L 0. 809. \ 

- when a person owning a field of sugarcane crop was driven 

off with sticks and lathies by tresparssers, an order under 8.522- 
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S 622. ( Paw«r to rsstprs peiseBtlon pi Immovabie 

property) rufi 

co<])d be p'\<i<p(l apninst thPin. 45 A S5. but whcfp nn rriminn) force 
was b\ the trespasseis. nooidn could be passed under s 5?^. 
21 A L J 593 

tthen a conviction la set aside the order under a. 52! rcsull* 

tine therefrom mu^t also be set estJe 72 1 C. 0S7: 24 O. L J. 493 : 
19!3 ( ah 15 118 1 C. 392 : 30 Cr. L. J. 902. even though the otiuftles 
of the case may he entirely in favour of the coinpliinnnt. 118 I. C. ‘ 
392 30 I'r L J. 902 ' 

— an order under this aectton may be passed •eilbtn one month ' 
of the disposal of a criminal revision petition. 99 I. C. b63 : 1927 
Nag ni ; 28 Cr !. J 191 

as the appellate court can p.assan Inoldental or eonsequen* ' 

tial order under s 42 1(d) an order under this see. is also subject to ^ 
appeal and is similarly subject to the revislonal powers'o/ the H. C ' 
under a 439 29 C 724. 25 C 633 Dus. - • 

—the H. C. has full power to interfere with an order of the M«- ^ 
under this etc. although this arc. is not mentioned in sec. 520. 36 
C 44. ■ , 

an appellate court may set aside an order under this sec. 
while ."ffirining the conviclloo. 19 0. W. N. 990. 

Ss. 623 and S2A. (Procedure 'a» te tVie'disppsal ot pro- 
perty taken under s. 61). 

— ~tbts SCO does not apply to properties produced In court m 
an inquiry or trial under a search-warrant, where e. 517 applies, 1? 
It 748, hut it baa been subsequeotly held that ths words '‘seized by 
the Police" apply equally, whether the 'seizure is made by a Wa 
warrant or without it. 26 B 552 *'4 Boin.'L. K 276 

this arc. does not apply to standing crops. 23 B. 491. 

when the ownership is uncertain, property should be returned 

to the person with whom the Police found it. S Bom. L. R. 25, 29 M. 
375, 22 It. 844. 17 B 766 

— ~-the M. cannot make order in favour of the party conditional 
. on bis furnishing security, 7 C. W. N. 522. but he can deliver the 
' property to one party on some terms. 5C. W. N. 415. 

the AI can inquire into owoershlp 17 B. 743, 8 B.333. 

statements made before the Police as to ownership is admis- 

Bible. 9 B. 131 : 5 P. L. J. 321 

the M cannot review hie order. 4 Bom. L. B. 12. 

—the order of the II dispeusing with the property was pot 
final, it did not deprive the owner of the right of suit to establish his 
claim. 40 B 200 : 17 Bom. L. R. 979 

under suspicious circumstances the M. can pass order that 
the property should be at the disposal of the Qovt. 24 &f. L. J. 1. 

all that the law requires is that be should have materials 

before liim to satisfy bimtelf as to who is entitled to possession, 
12 Bur. L.T. 265. 4 Lah. 33. • ' ■ • 
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S«. 623 vncl 624. (Prde«dur« ai to tha dItpQisI of P'O- 
party taken under 8. 6f). 

—when the M baa isaued a proclamation under sub-aectJon 
<2), ho js not bound to make any Inquiry till after tho expiry of tho 
six months from tbo date of (bo proclamation. 22 0.761, 

— ~the period of aiz montba' limitation In a. S23 (3) applies Only 
to the persons other than the original possessor. The M. to whom 
the report is made under a 523 is to dispose of the matter in tbe 
first Instance and it Is only when s. 524 .ipplies that the order of 
tbo sub. divisional M. or apcoially ompoivcrsd 1st class 51. inter* 
venes. 87 J. 0. 868 ; S6 Cr. L, J. 104S : 2925 Sind, 31$, 

It is not Incumbent on the 3f. to hold a judicial inquiry on 

oath before passing an order uoder sec. 52J Cr. P. C. Such an order 
can be passed on Police Reports. On a proper case being made out 
the H. 0. can examine orders passed under 9 523, 4 Lab. 3S : 73 I. 
C 702 : 24 Cr, L. J. 670. 

-as this sec. allows an appeal from an order under tbo sec' 

tlnu. It IS doubtful whether tho law contemplates a remedy by civil 
BUJt. 19 R FCB. 

—when no offence Is found to hare been committed, the pro* 
perty should be returoed to tbo accused and not to be confiscated to 
tbo Govt. 17 Bom. L. R. 79. 

S. 526. (High Court may transfer ease or Itself try It). 

The following amendnentt have been mode in sec. SSd Cr. P. O, 

(i| in sub-clauses (i»| and (ml of suh-ieelton fli the word 
"cnmtnnl" before the word '‘case" and in sub-clause (lO t5e word 
“such" before the word ''cases” shall beomttled ; 

(u) in sub'section (6), for the word ''convicted” the word “so 
ordered” shall be substituted, and for the words "the cost of ike 
prosecutor” the words '"anv amount which the High Court has power 
under this sec. to award bg wag of costs to the person opposing the 
application” shall be substituted ; 

(iii) after sub section (d) the following sub-secUon shall be 
inserfed namely — 

"{6A) where any application for the exercise of the power 
conferred by the seeUonisdtsmtssed, the High Court may, i/ it is of' 
opinion that the application was frivolous or vexatious, order the 
applicant to pay by way of costs to any person who has'opposed the 
■application, any expenses reasonably incurred by such person m 
consequence of the cpplicdtfon** { and 

(iv> for sub-section (d) the following subsections shall be 
substituted namely : — 

”{8) Jf, in ike course of any inquiry or <r»o/, or before the 
' ' “ ' , - '•oeal, the Public Prosecutor, 

the court before which Ike 
' ■ . • .0 make an application under 

. .‘eat, the court shall /id;o/*rn 
the Case or postpone the appeal for such a period as will afford a 
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S. 526 (High Court may t*anatar oaao or Itself try It) — conid. 
reasonable time for the applieatton to he made and an order to be 
-obtained thereon 

19) XolirilAilanJing Anything hereinbefore con(ain«J. a Judge 
presiding in a Court <f Sessions shall not he required to adjourn 
a trial under sub-s«rtion (8) if he $s of opinion that the person 
notifying his intenlian of mnhing an under f^i» eecfion 

Aas had a reasonable opportunitg of making such an application 
and has failed u'lMoiil au^'cieaf cause to take advantage of if. 

Applicability of the see. 

the principle uadetlyine oec. SS5 Cr. P. C, la to iosplre 

confidence Iq the minda of the accused pcraoni in the administration 
of justice and ID the IntfRrity <>f the Magistracy. 103S Lab. 4t)0 : 
1071. C. 783 : 29 Cr L J 235 


-by the deletion of the word "crunloar’ from cl. (i) the scope 

of the section has been widened and an inquiry under s. 14 of the 
Legal Practitioners Act conducted by a M. comes witliin tbo mean* 
log of the word "case" 93 I. C. 700: 1035 Lab. 199: 27 Cr. 
L. J. 476. 

— — “erimioal case" in s 526 Cr. P C. (old) might be understood 
as aimply distinguished from acivil casc.orin other words a oriminal 
ease was one over winch a cnminai court exercised juriidiction. 
28 C. 709 s 5 C. W N. 749 

——this see. does not apply to proceedings under a 145 34 0. 

W. N. 59 : .“iO C. L J. 331 ; 1929 Cr C. 522 ; 1929 Cal 778. 8 Pat. L. 

T. 716 : 1927 Pat. 351 6 Pat 553 . 28Cr L. J. 1035 i 25 B. 179. 28 

C 709 5 C W. N 749. 15 Cr L J. 359. Contra. 26 M. 188, 34 A. 

533, 2 C L. J 614. 


proceedings under Chapter VIII are “criminal cases" (old) 

and can be transferred from one M*s file to another's. 41 C. 719, 28 
O 709. 31 A 612. 12 A. L J. 262. 1913 P. B. 1, 1 S. L R. 98 Contra. 
1914 p. B 5. 1916 P. R. 78. 


the expression "criminal case" (old) included proceedings of 

a criQiioal nature under the Code other tbas enquiries into or trials 
of offence 3 O. C 247, 11 0. C. 61 but the amendment has set the 
point at rest by the deletion of the urord “criminal" from cl. (0. 

—•'commencement of the hearing" in s. 526 Cr. F. C must 
mean the commencement of the hearing in the court objected to. 
8 C. W N. 77. 

6 . 195 (3) as amended roust be read in conjunction with old 

a. 476 and new ss 476 A and 476*B , incorporated in that sec. by the 
new Amendment Act and again all these sections must be read as 
governed or controlled by s 426 which clothes the H C. with power 
to transfer any case from any dfe to any other file. 86 1.0.428 : 
26 Cr. L. J. 796. 


‘——in transferring a case the conTenience of the accused should 
be considered rather than that of the prosecution. 94 I. C. 131 : 1926 
Lab, 493 : 27 Cr. L. J. 563. 
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S. 626. App)Icab)|)iy el ihe ace — contd, 

«■— nny int/uiry by a M. or a criminal court subordinate to the 
II. C. can bo transferred under a. 5i6 to any criminal court of equal 
or aui)Crlor jurisdlciloa aubordlaato to Its HUthority, if the requisite, 
grounds set forth in the sec. aro establisbed. 45 A. 7C0:21A. 
h. J.619. 

— -j. 52G applies only to proceedings pending in courts subordi- 
nate to tbo H C. i'anobayct courts established under U. P. Act. VI 
oflD’O arc not subordinate to tlioH.C, 831 C- 351) : 21 A. L. J. 925. 

when a M. has acted witbm the meunlug of sec. 117Cr. P. 

C. no order under s 526 can be made subsequently. 19 A. 291. 

the H O. has power to transfer ii case from the file of the 

Chief Pr. M to that of any other Presidency M. 23 M. L J. 114. 

— — H. C. lias no power to transfer an extradition proceedlng- 
46 C. 31 • aoC L. ^ 241 

-—under the Latter^ Patent a single Judge of the H. C. can 
transfer a case from any court subordinate to it. 9 0. 397. 7 Bom. 
L. R. 104 


— the H. C can transfer a case tea court hsTfog jurledfot/oa 
from a court having no lurisdictioo 1939 Smd 250 1029 C'r. C. 878, 
9 All. 191. P C . 18 All 350. 8 Born. L. Jt 312, 2 Bom L li 394, 36 if. 
387. 42 M. 791. 1915 Pat. 187 He/ 

--~it is not competent to a superior court to transfer a case 
Sled in a court not baring jurisdiction to entertain it, to sumo other 
court. 72 I. 0. 351 j 24 Or. L J 351 • 1933 5Jad. 326 s 17 L. W 69, 

9 A 191 He/. 

~~beiote ao application is made to the H. C. for transfer the 
Dt. M. must be niored first, 6 Bom. B B. 480, 24 Cr. B. J. 466 (Lab.), 
and the case to be transferred must be before a competent court. 

10 B 247. 9 A- 191. 9 ,\I. 356, 3 Bom. B. R 131. 7 Bom. B. R. 104 
6 0. 30. 17 L. W. 6<>. 


the application for transfer most be made before the disposal 

of the case 2 C. 290, 1 Bom. L. K. 782 

where the application for transfer did not mention anj 
ground of transfer and was made at a late stage of the proceed- 
ings after the opposite party had closed his evidence, the appli- 
cation should be rejected. ?4 C. W. N. 59 • 50 C L J 331 • 1929 
Cal. 778 : 1929 Cr. C. 522, 


the M. cannot make a preliminary inquiry as to whether 

the grounds of transfer alleged against bimseif were well-founded. 
921. C.894 I 1926 Bah. 236 : 27 Cr. B. J. 382 • 27Pudj B. R. 67. 

Cl. (a) When a fair and Impartial inquiry or trial cannot 
be had- . .. 

General 


the importance of securing the confidence of the parties in 

the fairoeas and impartiality of the tribunal is next only to the 
importance of securing a fair and Impartial triaL 25 0. 727i3 0. 
W. N. G5. 8 C. W. N. 75. 10 C. W. H. 793. 
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S 526 Cl. (a) When * f«Ir and Impartial Inqu'rjr qf trial 
eannet be had — conld. 

—if all the elrcumitancea taken tt'gethcr wojH justify n 
reasonable apprehension thtt a fair trial «ruiilo not be obtained, 
the case should lie transferred. 9 C. W. N 6J9. 10 C. \V. N. 703, 
8 C. W. N. 539. 18 C. 217. 

—the doctrine thet a reasonable apprehension in the mind 
of an accused th4t he will not bare a fair trial is a sufficient ground 
for trnsfcr. IS sound, but m applying it regard must bs bad to the 
-circumstances of each ease. 36 0.901.12 A. L. J. 33: 14 Cr L. J. 
€()6 • 21 Ind. C. 906. 

—the apprehension must be reasonable and there must be 
sufficient ground for apprchenaioQ 39 C. L. J 333,10 0 \V. N 441, 
.36 A 239. 33 0, 1181. 18 Cr. L. J. 670: 2 1’ L V\', SJ 4 P. VV. B. 1913: 
14 Cr. L J. 263 : 1S4 P. L. K 1914. 12 A L J 735 ; 16 Cr. L. J. 
56 : 26 Ind C 643, I P. L T. 491. 192$ Lab 470 : 27 Pun) L. R 491. 

— >-ln deciding what will amount to a reasonable apprehension 
the court must have regard to the degree of their intellfgeoco and 
their honesty and impartiality both probably fairly low. 10 N. L. 
R. 15 ! 15 Cr. L J. 196 . 22 Ind. C. 980. 5 P. L. T. 63. 33 C. 1183, 3$ 0. 
924. 1 P. L. T. 494 

— -although a M may act with perfect impartiality still If 
the action taken by him IS such as to creates reasonable apprehen* 
aion in tbe mind of the accused that the M la against him. the 
case must be transferred. 106 I 0 456 - 29 Cr. L. J. 40. 

- — in determining whether tbe apprehension is reasonable or 
not the court has not to come to n conclusion on abstract principles 
but bas to bear lu mind the degreo of intelligence of the accused. 
104 I, C 227 : 1927 Lab 709. 

the question is not whether the belief of the accused that be 

will not bare a fair trial is reasonable or unreasonable but whether 
It exists or not 99 I. C. 360 ; 28 Cr. L J.188. 

one important ob)ect at all events is to clear away every* 

thing which might engender auspicion and distrust of tbe tribunal 
and is to promote the feeling of coobdeDce in tbe administration of 
justice 2P. L.T. 198. 7N. L J. 155 

where a M. receives hospitality In Ignorance of the fact 

that his host IS tbe son of tbe complainant there may be reasonable 
apprehension in the mind of tbe accused that they would not have 
a fair trial. 94 I. C 135 . 1926 Lab. 347 : 27 C. L J 565. 

where tbe proceedings of the M. were dilatory and be issued 

a warrant against tbe wife of tbe accused she being a pardanasbin 
lady, transfer of the case was desirable. 99 I C. 1025 : 1927 Lab. 
16 : 28 Cr. L J. 225. 

transfer should not be granted lightly on sentimental grounds 

and as a rule transfer application should not be- granted when it is 
supported by false affidavit. 1928 Lab. 276- 107 I. 0 108: 29 Cr. 
L. J. 220, 

.—transfer should not be allowed only on the ground that 
there Is apprehension that in the ultimate judgment the Magistrate 
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Cl. (a) When a trial and Impartial Inquiry er tri*| oanntft. 
be had -ocntd, 

will not give effect to a ]?(*al obiectlon ivbieh might betaken. 1928 
Lah. 317: 107 I. C. 773 t 29 Cr. L. J 289. 

■-.-.where certain incidents taka place In a district ratsiog a 
reasonable appreiiension In the minds of the accused that they cinnot 
have a fair aud Impartial trial there, the accused are entitled to 
have their case transferred to another District. 1930 Lah. 951 t 1930 
Cr. C. 1050, 1923 Lah. 264. 1925 Loh. 351 : 19SS Loh. 1, Rel on 

—■where the cate Is repeatedlf adjourned to bring pressure on 
the accused person to produce bis absconding co^accused there Is 
ground for transfer of the caso. j930Lab 953 : 1930 Cr. 0. 1019. 

fl) Expression of views or opinions 

when a case IS sent to o M. for disposal with a remark by 

the Dt, ill. that it was qulco a clear case and the defence was ridicu- 
lous it is a good ground for transfer to another District 2 O. W. N. 
688. 

—where a case is triable by a court of sessions, It will not be 
good ground for the transfer of the esse from the 31. holding an 
enquiry, that the M. expressed certain strong views against a party 
or that be is going to be produced as a witness. 11 A. L, J. 741 : 
14 Cr. L. J 555 * 21 Ind O 155 

' ’ ■ ’ * on acconnt of some 

with 8. 312 Or. P. C., 
not bs held by the 
lion upon the matter 
>. J. 249. 8 0 L. J 69. 

>d tbat the offence has 
another M. 65 I. C. 

accused not to defend 
. L. J. 528. 

——where the accused wav ioformed by bis pleader that the 
Magistrate had told him tbat the accused would be convicted 
unless be oompromised a civil suit with complainant the accused is 
entitled to have bis case transferred, 1928 Lah. 75 : 28 Cr L. J. 
988 : 105 I. 0. 812, 

——where a If. has already formed a decided opinion about the 
case and has expressed a- strong opinion as to the guilt of the 
■ ’ ’ ^ • ‘bo cave. 10 Bom L. R 201. 

: , . ■ • • 3 C. W. N 278. 8 C. W. N- 

. •' J, 566 (Pat.), 23 Cr. L. J. 168, 

b nom Xj. h. oju. 

t. .4 w 4, sdverse to the 

rguments of the 
. O. 608 : 29 Cr. 

——where a M. has in another proceeding expressed his opinion 
tbat the accused was In his opinion guilty in tbe case sought to be 
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S. 626. (I) Esprctfion ot wtttWB «r opinions 
transferred, there wft&amplQ ground for a reaionablo apprehension 
to the mind of the accused. 92 I. O. 162 . 1926 Nag 9h : 27 Cr. 
L. J. 210. 

—'-remarks of the 5f. in the course of the examination of the 
witoeis for the proseeutlon to the effect that they had been bribed 
or that the police were bribed, arc sufRcient grounds for transfer. 
83 I. C. 993 J 1925 Pat. 818 : 26 Cr. L. J 1249. 

ordering the prosecution of the defeocs witness for perjury 

at the time the erideaee is recorded and thus striking terror into 
their hearts Is sufficient to justify a transfer. 106 I, C. 456 : 29 Cr. 
L. J. 40. 

where in recording the eridence the M. made a note that 

the witness faltered and 'rom his demeanour it appeared that ho had 
not told the truth, there was sufficient ground for traoslcr. 29 C, 
W. N. 316 s 1925 Cal 4S0 . 86 I. C. 708 26 Cr I J. 852. 

(II) Personal knowledge, chance of being witness- 

'the accused persons are moTed 

, , ' •' . * knowledge in respect of the 

. , • . * . • it bassd on eridence on record 

• Cal 809. 1929 Cf 0. 597, 20 C 

•p—receirlog letter from the witness for the defence calculated 
to create a reasonable apprehension on the mind of the petitioner 
that be was a friend of the Alagistrate may be ground for transfer. 
1929 Lah. 702 : 30 Cr. 1 .. J. 104H : 30 Punf. L. It. 657 s 119 I. 0. 327 ; 
1929 Cf.C 216 

——where a M. had insiitnted proceedings under s. 110 upon 
bis own knowledge the H. C directed the case to be transferred. 6 
C. W. N. 595, 28 C. 7U9, 

—when a 51. has dealt with a dispute between two parties in. 
an laformal manoer as a private arbitrator, he should not aherwards 
deal with the saute dispute as a 51. as it would be iaconrenient and 
embarrassing for him to do so and as bis previous Informal knowledge 
must necessarily hamper bim at every turn. 18 C. L. J. l5Ur 
14 Cr. L. J. 6U2 . 21 Ind C. 474 

a case should be transferred when the 5f is a necessary 

witness in the case. 26 A, 530, 19 Cr. L, J. 623. 

—when the 5f. became aware of aome facts of the case being 
present during Police investigation, he should not try the case. S 
C. W. N. 864. 

(ill) Trying counter-cases. 

a judge is not debarred from trying a case of rioting 

because bo bss tried a counter-case and expressed an opinion, but 
be should not be jnQuenced by bis former impressions. 1 O. W. N 
• 426 ,33 A 5S3 : 12 Cr. L. J. 564 ; 12 Ind. C. 652, 13 O. L. R. 275. 1917 
Pat. 30. 36 0. 904. 
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S. 626. (Ml) Trying eounter^onces— rnn/</. ■ 

exprc<<sIon of o)iini<m In rount«r*caso H'* not siilTicJent c^otind 

oftrnnsf^r. U». L. J. 3y9. 1 S L K .1?. 6 Horn. L H. 10!)S. 132? 
Na^J. 217 • 2y Cf L J r.s9 109 1 O CftS, 

n case wns tranafprrrrt from the file of the .M. because bo 

tric«l ti counter-case 14 C W N. 246 (note), 30 M. 233, 9 Af. L. T. 
1C2 • JOIOW. w N TiSjtjInd 0. <41 hut It U not />rr «e oiifficieQt 
KFound for transfer 5 S L R, 201; 15 lucl. 0 t04t 13 Cr. L 
3 5X2 

It Is nbvioiisty desirnblo that cross complaints shoold 

ordinarily be disposed of bv tho same .Magistrate. Adrerse decision 
in 0110 caso is no Rround of tr.inafor 111 1. C «5l 

—expression of str.sy opioloii may bo sufficient cround of 
transfer 30 M 333. 1016 I*. L. U. 78. 10 O. L. J 558. 


(iv) Supplementary pr subseffuent case. 

— — a M*8 trying one batch of persons for a particular offance 
fs In Itself no ground for transferring a suhseciuent trial pending 
before liim of another hatch of iiersuns fur tbs sarno offenoe, 31 

O. 715- 8 0. W N. 910. 1928 Lab. 460: 107 I. C 783: 29 Cr. L J. 295 

■—a S. J. la not debarred from trying a person for an effenoa 
under 8 196 f P 0- ivben be has given sanction under a. 195 Cr. 

P. C.ns D. J. 16 C. 766 

— ~tho trial by tbo M. of aomo of the accused under oqe sec. 
is no ground for transfer oftbe case of the other accused under a 
different eec. 15 Cr. L J 263 • 93 Ind. C 20 > 

—whether a trial before a particular M ie expedient for the 
ends of justice is n question which sbould be oonsidored from tbe 
point of view of the ncousod p«rson as well, and unless It is im- 
possible to get a AI other than the one who has already convicted 
the accused on the same charge at a previous trial or unless tJjere 
were circumstances necessitating the trial of the same case befure 
the same M. over again, It Is desirable that the re-trial should not 
be held by the same M. 30 C. XT. N. 1002 ; 1926 Cal 1173 • 97 I C. 
943: 27 Cr. L. J. 1188. 


(v) Similar c^ae. 

the mere fact that in another case, on other evidence the 

judge has come to a particular conclusion Is not in itself a sufficient 
ground for transfer. 36 0. 904, IC. W N. 42$ 310 7I3 TlPat.7 T 
248 ! 1930 Pat 337 : .31 Cr. L J. 732 : 184 J. C. 846 but see 4 C. W n! 
824 

the fact that the M.bad already tried certain other per. 

sons charged with the same offence i« not a ground of transfer 
.34 Cr h. J. 800 (Oudh). . nrouua oi wansier 

(vl) Relationship with party. 

.h« f.'el of th. M's bcine a friend oto reinole r.lellon of 

Ibe oomblalnapt is not per se ground /or tnnalerrtne tho caso i P 
w R. 1918 Cr. 68 P. L. R. 192l> t 15 Ind, 0. 314 i 13 cf. L J. t?!: ‘ 
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S. 526. (vi) Relttianthlp with party— 

^—>it U a good ground for transfer th It thcmu'ft't'- <r |de idcr 
for the complainant is a. near relation of tlio trying M mJ iht< 
accused thinks he would not get justice. *33 C. \V N oi'i S') I C 
■607 : 1925 Cal. 80G : 2S Cr L J U8J. 95 I. C. 76l 19*0 I'.ii 401 

27 Cf. L. J. 8J1 7 Pat. L T. 770. 

— ~the mere fact that the 31. wastho mister of the complainant 
is not sufficient ground of transfer. 9 D. 172. 

>tbe fact that both the complainant and the accused are 
acquainted with the 31. who sometimes gets medical help from 
'them 13 no ground of transfer. I il7 P. W. fl. 13, 

the M. being a relation of the Sub-Inspector of Police fs 

no ground of transfer, 23 C. 29/. 

—•but where the prosecution witness was a relation of the M. 
the case was transferred I3C vif N (note) 

• —where the prosecution witness is a friend of the Ntagistratc 
as well as of the complainant tbe case should bo transferred 93 
l.C.318:27Cf L J 782 1925 (.ah 410 

-—the Magistrate being a class-fellow of the accused fifteen 
years back Is no ground for transfer 27 A. L. J. i5l6 30 Cr. L J. 
522 : 115 I C 6(1 : 1910 Cr C. 374: 1930 All 262 
(vll). Magistrate being interested. 

——when appeal was preferred’ to tbo Dt. 31. who happened to be 
the Cbalrmaa of the Muoicipality which was interested in tbe 
appeal, it was transferred. 23 C 41 

—.where tbe .M. who tried a case arising out of the proceeding 
of the Klunicipality, was himself tbe President of the Muniolpal 
Committee and was present m tbe meeting in which tbe resolution 
was passed, tbe case should be transferred. 69 I C. 332 : 23 L. L. J. 
“04 ; 1922 Lah. 72, so also when tho trying il. is personally Interest- 
ed in the District Board and tbo prosecution is against certain 
. ofRcials. 1929 Lah. 114 : 9 Lab. L. J. 583 s 103 I. C. 271 ; 29 Punj. L. 
B 282- 29 Cr. L J 371. 

-——but a District 3fagistratc Is not In any way disqualified 
from hearing an appeal before him in the case of prosecution of a 
Municipal Head clerk by reason only of a copy of the proceeding 
sanctioning the prosecution haring been submitted to him under 
8. 60 of the Municipal Act The fact that as head of tbe District 
he receives copies of the proceedings of the Municipality does not 
make him an interested party. 61 I. G. 515 22 Cr. L J. 387, (22 C. 
44, 11 C. W. N. 262, note) Dtst 

— -where the trying Magistrate obtained extra judicial infor- 
mation from various matters and to a certain extent Involved 
himself in those proceedings it was desirable for the interests of 
justice that tbe case should be transferred. 11 C. W. N. 262 (note). 

' — where tbo cantonment M, who was the Secretary of tbe 
Cantonment Committee ordered the prosecution of the accused in 
respect of alleged building in contravention of cantonment rules be 
should not try the case 20A. L.J. 911 
48 
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526> (vlll). Making inquiry or taking part in Police 
gation — contd. 

-a M. irho takes more than a formal part la a police investi* 
is disqualified from tryiog the case. 4 Bur. L. J. 65 : 19.;5 It 
L B. R. 2 '9 fol. 

— irhen u M. took part in the settlemcot of a case but the 
.tion fell through be should not try the ease. 23 A. L J. 191 : 

. 805 : 1925 A. 2S9. 

—mere inspection of locality is no ground of transfer. 1001 
R 69. 1901 P. R.U 

— but if the M. makes the inquiry in the absence of some party 
y be the ground of transfer. 1901 P. L. R 165, 12 C. W. N. 718, 
L. J. 166. 39 C. 476. 19 A. 302, 6 O L J 680 
— vrhGD &f. is a necessary nitness in the case >t should be 
ferred. 26 A. 536, 19 Cr. L J. 632 (o|. contra. 1897 A W. N 17. 
ix) Bias or prejudiee. 

—the question is not wbetlicr there was any real bias m the 
1 of the ludge, but whether any locidcot happened creating in 
nind of- the accused a reasonable apprebensioa that he may 
have a fair and impartial trial 2-t C 495, ]9 A. 64, 20 C 857, 
k.i: lOA. L.J. 357 : 13 Cr L. J. 823: 17 Jnd. C. 507, 28 0 
1928 All. 396 : 26 A. L.J 1250 i 29 Cr. L. J. 750 : 110 1. 0. 6S6 
B.. IIOLO. 801 s 29Cr L J. 769. 107 I C, 160 : 29 Cr L.J 
. 1928 Lab. 180 : 106 I C. 456. 29 Cr L. J 40. 109 I C. 812 j 29 
L. J. 620. 1928 Lah 975. 1929 Cr C. 597 : 1928 Cal. 809. 

—the court must be satisfied that on tbo fact disclosed there 
jes a reasonable apprehension that the applicant may not have 
lir and impartial trial. Incidents may be susceptible of czplana- 
n and may not sbaw any bias m the mind of the Judge but 
.hey create m the mind of the applicaut a Justifiable apprehension 
It be would baxe an impartial trial, it is ground for transfer. 
.5p. L. R. 273 : 7 Lab L. J. 211, 1928 Lah. I : 1X1 1. C. 319 : 29 Cr. 
U. 815 : 9 Lab. 537, 1925 Lah 361, 1923 Lab. 261. 

I if the M has prejudiced the case there ought to be a 

, Wer. 18 0.217. 

if by reason of the words or conduct of M before whom 

”se is ponding any_ party reasonably apprehends that there is a 
■ ' ’ ■■■■’* 'o officer concerned, it would be 

: • transfer the case from his file, 

• ■ al bias. 28 C 709 : 5 C. W. N 

not passing any order on the application for time to more 

' the H C. for transfer and continuing the recording of evidence 
before and after the communication of the isiue of rule by the vaicil 
yare themselves grounds for transfer II C W. N. 507, 12 O. W. N. 
^42 fnotel. 

^ stopping further cross-examination of the complainant on 

Sc ground that be has already been cross-examined for an hour 
J a reasonable ground for transfer. 20 Cr. L. J. 559. But not 
Sways. 1917 P. W. R. 29, 25 Or. L. J 1185 (Oudh), 
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S. 626. (lx) Bias or prejudlec—contd. 

—where from the number of witnesses the case could not 6e 
Onished in one day but thoJiiJea insisted on finishing the case i’> 
one day and refused to adjoaro the case, this conalltuted sufficient 
ground of transfer. 17A. L. J. d8. 

but where the statement of the witness showed hi* 

complicity in (he offence and the M. ordered him to bo put on trial 
along with the accused, this was no grcuud of transfer although 
the case was transferred on the ground of the statement being on 
oath. 20 Cr. L. J. 385 (C). 

— —where a M. ordered the prosecution of the defence witness 
for perjury at the time of recording the eridence it is liVely ^ 
Strike terror into the heart of the defence witness who may he 
unwilliog to depose, consequently such a step may be sufficient 
ground for transfer. 1938 Lab 160 : 106 1. C 4S6 ; 29 Cr. L. J. 40. 

where the M refused to rectify the eridenee as to the 
jdentificatiou of the accused there was sufficient ground for transfer- 
84 I. C. 441 : 26 Cr. L. J 297 : 1935 Pat 139 

—certain illegal parwanas were issued by the accused who 
did not withdraw them although the Ot. &f asked him to do so, he 
might etili be tried by the Dt hf. 1923 P. 494. 

—when no legal practitioner ordioanly working m criminal 
cases is willing to act for (he accused. It is a good ground of transfer 
Oi the case to another district. 88 1. O 1048 : 2 O. W. 14 683 

—— discussion with two other officers m the club wjtb respect 
to a case by the S. J. is highly Improper and the case should be 
transferred on that ground. 651. C. 558. 23 Cr. L. J. 136: id A. 
L J. 946. 

—a hono/itfe mistake of law is not a ground of transfer, 8 
C. W. 14. 838 nor an error of judgment id admitting an eridence. 
30 Cr. L J. 609 (Pat ) or in refusing to summon a prosecution 
witness for cross-examination. 5 P L. T. 32. 

where the M. asked the defence pleader not to defend the 

accused Md that under the circumetances of the Case the accused 
could not hare confidence in the loiparliaiity of court and the case, 
should be transferred. 3 Lab. L. J. 528 

^ ^ man ot importance in 

- ■ «aUalal 474. 

■ • “ sed on bail and treated 

■ t. . ..aosfer 23 B. 549. 

——the passing of the order of coat of adjournment against any 
party does not disclose a prejudice eufficieot to get a transfer of the 
case. 2 P. L. W. 218. 

-—where the Dt. M. refused to produce papers called for by the 
accused on the ground that they were missing and some confidential, 
this could not be ascribed to bias against the accused and no transfer 
was allowed. 20 Cr. h. J. 609 (Pat.) 

where the reijuest to hare access to papers seized by police 

was unreasonably disallowed and thfl trying iJ. detanuded hearf 
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S. 526. (ix) Bi«* or prejudice— contd 

bail although the amounts involTed in thr cases were small, there 
was sufTicleut reasons of apprehension. 1929 Cr. C C36 : 1V29 Lah. 8G0. 

where the M made an order that he would eiamine only 

one witness a day and not dcTote more time tu the case, it was 
suflicient ground for transfer. 89 I. C. 451 , 2S Cr L, J 1363. 

>where the 5f at the lostance of the police commenced 
trial on a puhllo holiday it was sufficient ground for transfer. 1928 
Lah. 331 : 29 Cr. L J. 291 : 107 1. 0. 779 

—the act of consultation with the superior lu disposing of a 
bail application and refusal of the b.-til as advised by tho latter 
forms a ground for transfer. 192S Lab 1 : 9 Lab, 537 ; 111 I. C. 
319 : 29 Cr, L J, 815 

where the M. does not discharge the statutory functions 
under 8 3l2Cr. P. C in a judicial tnanner and acts as the mouth* 
piece of the Public Prosecutor in examining the accused tb.-it is a 
valid ground for the transfer of the case. 103') Lah 166 : 123 I C 
570 : 1930 Cr C. 174 • 31 Cr L J. 560 

Cl. (b). (When some questions of law of unusual difficulty 
|lkely to arise. ) 

— slace the Code provides appeals and revisions from the 
decision of the lower court, if the lower court errs In any point of 
law It can be ect right by the appellate court, the H C is loath to 
transfer a cate on the ground of difficult question of law. 15 W.H. 69 
—a bond /ide mistatce of law is not a ground of transfer. 8 
G. W N. 83d nor an error of judgment in admitting an evidence. 20 
Cf. L. J, 603 (PaU 

• Cl. (d). (When transfer order will tend to the general 
convenience of parties or witnesses). 

——where all the acts constltutiog the offence were committed 
m Bombay but the complaioant chose to lodge complaint In the 
Ratnagiri Srssion Court and the accused also wished to be tried 
there the H C. ordered the trial to be held at Ratnagiri. 2 Bom. 
L. R. 394. 

convenisnce of the parties ebould be looked to and not the 

fact of the benefit of the accused to be tried by Jury. 8 0. L. J. 59 
—transfer should bo allowed on tbe ground of it beiog con* 
ducive to the convenience of parlies if the case is tried in a place 
'where most of the witnesses specially of the accused lie. 45 A. 701, 
Rataolal 927. 

Cl. (e). When transfer order Is expedient for the ends of 
justice or Is required by law. 

unnecessary delay in tho disposal of a petty case is good 
ground for transfer 2 Weir 679. 12 A. L. J. 262, 8 BI. L T. 222 

— where the case was relating to a dispute between the Hindus 
and tho Mahomedans in respect of a mosque it was desirable that 
the case should be tried by tbe Dt. M. or some other European M. 
1915P. W. R.l. • f 
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S. GZQ> el. (e)» When iritnefer order (s expedient far the 

ends of Justice or Is required by law-^contd, 

where the M. ditl not knoir English but there was a large 

amount of CTldcnco oral and documentary in Eoglieb. a transfer 
Bhould be granted for the ends of justice, ifi Cr L. J. 73, but where 
the JI. did Dot know Tcicgu and Sanskrit In which a book was 
produced in CTidrnce, this was not a autnclcnt ground of transfer. 
1911 M. \V N 50 

Sub^see. (3), “party (itferested," meaning of. 

the Code does not rceognlao a prirata prosecutor who fsa 

complainant, as a party interested to apply for a transfer. The only 
persons who are recognised by the Code as parties to a criminal case 
arc persons who have the right to control tbo proceedings. 4 P. I» 
J. 65f.. 

a person who alleges himself to be the complainant but who 

is in fact not the complainant and from whoso bands tbe prosecu' 
tion has been taken away by the order of tbe M., is not a party 
interested. 5 Bom. I,. R. 869 

—in a cognizable case sent up for trial by the Police a prirste 
person is competent to apply for transfer but bis right being suhor* 
dlodte to those of the Crown, if there is eonOiet between the private 
prosecutor and the public prosecutor is the matter of trauafer, the 
right of the latter will prevail 93 1.0 75:1976 Lab. 156 : 27 Cr> 
L. J. 411 : 6 Lab. Sl{. 

--~the words “a party interested’' do not necessarily mean 
only the eomplamdnt but they include a police informant, hence 
when thero ts condict between the Fublio Prosecutor and such 
informant tbe right of the former must prevail. 5? M. L. J. 547 : 1929 
Cr. C. 611 . 1929 Mad. 844 

—a complainant is party interested and can apply for transfer 
but his rights are subor dlnaie to the Crown 80 that if the latter 
objects to tbe transfer tbo conopIaioaDt cannot get it transferred. 
1925 Pat 818 . 88 I. C 933 : 26 Cr. L. J. 1249. 

Sub-sec (4J. application shall be made'by motion suppor- 
ted by affidavit 

every ap;^1catioD for transfer must be made by motion 

■ ‘ ^ eased to the H. C. 

* 54. 8 C. 63, or by 

. W. N. 37, 

I ^ < applicant wishes to • 

" It be supported by 

■ , _ ' • pd from the Af. is 

■ on tbe ground of 

■ ‘ ■ ’ 'by the Magistrate. 

—according to tbe practice of the Allahabad H. C. an accused 
person can legally tender an affidavit and can be prosecuted in 
regard to any false statement therein. 1918 AIL 183 ; 108 J. O. 124 : 

29 Cr. L. J. 336. 
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.S. 626. Sub«tec. (5). applicant li to execute bond to pay 
cost of the opponent. 

— — ivben R case is transferred at tbe iostance of the accused be 
is t'l bear the costs of tbe complainant locarrcd before the M, from 
whose file the cate is transferred. 8 C \S*. N. 5S9. but see 8 C. W. N. 
75. 

Sub*see (6A), High Court may order the payment of cost 
of the opponent. 

'•r IS mads to tbe B. C. and 
frivolous or vexatious tbe 
entitled to recover its costs 
* lie that the Crown neither 
193U A, L. J. 209 : 1939 Cr. 

B 

Sub'Sec. (8 1, adjournment on application under the 
section 

N, B. — TAe amended au6-aec proi-idej /or a compuhorv ittljoiirn* 
mtnt at any stage of (Ae i^ase eitept (Aof a Sessions i'ourt may tefuse 
4o adjourn vihen \l n oj optnion that the application has leen un- 
reasonably delayed 

—the provisions of tbit sec are mandatory An application 
made even in the course of trial must be granted, otherwise tbe 
wrbole proceedings are vitiated. 57 51. L. J 763 * 30 L W 883 i 
. J3M. 165 : 1939 Cr.O. 187 1930 Mad 187, 32 Dom L. R. 1128 i 
1930 Bom 480 P 6 

--^UDder the amended s. 526 (8) the M. is bound to adjourn the 


sub- ■ 

■650 

Lab, 

L. J. 1048, 


}rovisioDS of this 
! case. 1928 Ail, 
1 . 

is illegal. 1929 
Jr. 0. 216 . 30 Cr, 


when bono/ide application for transfer IS about to be made 

it Would usually be well for tbe M. at any stage, to grant a reas 
able time to enable it to be made 13 Cr. L. J. 584 : 5 Bur. L. 
137; 15 Ind. C. lOOO. 
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S. 626. Sub-see. (&), adjournment on applieaHon under 
the section— ’Conid, ' 

for tLc purpose of 8 536. (8; Cr. P. C. the bearing or trial 

must be taken to include uH tbe proceedings taken to determine a 
case, and the first step in the faeariug of a Session trial is the 
reading and c.xpIaiDins of the charge to tbe accused 1911 M. VT* 
If 311: lOInd. 0.380- 12 Or. L. J. 271, 29 C. 211, nof opprored. 

——refusal of the M. to stay proceedings on tbe filing of a 
telegram from the pctitiooer’a Vakil Intimating tbe order of the H. 
C. is iniurious and is a ground for transfer. 16 0. W. N. 1031 ; 17 
Ind. C. 78! 13 Or L. J. 766 ; 11 C, W. N. 507, 5 0. \V. N. 110. 2 C. 
W. N. 498, but see 17 C. W. N. 536. 

the expression •‘inquiry or trial” in cl. (8> refers to those 

inqurles or trials which are specially stated In the earlier portion 
of the Code and tbe hearing of an application for transfer is not an 
inquiry within tho meaning of the clause. 97 I C. 974 ; 27 Cr L J, ' 
1214 : 5 Pat 229 1327 Pat. 59. 

— a trial is oxer before the judgment is pronounced, so where 
the intention to applj for transfer was intimated after arguments 
were over nod before tbe judgment was pronounced and tbe iU, refused 
to adjourn the case this did not contravene tbe sub-sec (S) 52 51. 
355 : 118 I. C 274 : SC M. L J 216 1929 il. W N 60 • 30 Cr. L. J. 
908 

—3 "ease” under cl (8) includes a proceeding under e 145 
Cr. P. 0, but as tbe clause directs that tbe application to tbe trial 
Court 18 to be made either by the Public Prosecutor or tbe oompial- 
nant or the accused, it would seem that tbe parties in s 145 
proceedings cannot bare tbe advantage of tbe clause. So a M. is not 
bound to postpone a proceeding under s 145 because tbe party 
stated that they bad desire to move tbe H. C. for transfer. 8 Pat. 

L T. 7J6 : 1927 Pat. 351 r 6 pat. 553 : 106 I C. 219 : 23 Or. L. J. 
1035 ! 34 C. W. N. 59 : 50 C. L. J. 331 • 1929 Cal 778 : 1929 Cr. C 522. 

Procedure and jurisdiction 

—— tbe law does not require that an application for postpone- 
ment of a case under this sec. or an application to the H C for 
transfer should be made witbio any particulur period before the 
date fixed for bearing. It requires only that the party should 
notify to tbe court before the commencement of the hearing his 
intention to make an application for transfer of the case. 29 C. 

211 : 6 C. W. N. 251, 8 C W. N. 77, 33 O 1183 10 C. W N 793 s 
3 C. L J. 637, 35 M. 701 1 12 Cr. L J. 271, Ref. 31 C 715 . 8 C. W. N. 
910 Riit 

—the omission to issue notice upon the accused before 
considering tbe transfer application is an ir/eguJarifv but it docs 
not follow that tbe order of transfer IS illegal 83 I. C. 3l5 ; 1 Pat. 

L. R 109 : 2 Pat. 333: 1923 Pat. 47, 71 1 C. 603 . 24 Cr L J 187: 
SLsh. L. J.230 

the H C has no jurisdiction to order transfer of a case from 

a court not subordinate to it. 40 M. 835. 




cbiuinal procbdobe code. 


7G3 


■S. 626 Proce<fure and JurtadtcUon—contd. 

though a fiub'diriilonal 3J. has power to traosfcr cases 

pending before subordinate &Is. bo has oo power to do so after the 
Pt. Itl lias transferred them once. 47 A. 2dS : 85 1, C. 378, 23 P. L. J. 
133 ; 26 Or. L. J. 538, 

— >wbero a case is transferred at tbe iostanee of the accused, he 
vrlll be ordered to pay all costs of (he eompialnant incurred before 
the 51. from whoso file the transfer was ordered 8 C. W. If. 5S3, 
■bill see 8 C. W if. 75 where the Grown bore all the costs 

.a separate application for tbo transfer of an appeal jointly 

filed by two or more accused is not necessary. 97 I. C. 38 : 27 Cr. 
L. J. 1062. 

an order of transfer should not bo made without giving 

notice to the opposite party though such an order is not illegal. 99 
I. C. 70 . 28 Cr. L J 38 : 1927 Lah. 80. 

- - the Dt. JI. while transferriug a case cannot impose without 
tbe consent of tbe accused, a condition that there w'ould bo no de 
novo trial, the right being recognised by a. 350 (1). 1930 Lah. 168 » 
31 Cr. L. J. 257 ; 1930 Cr. C. 176 : 121 I. C. 374. 

S.628, tS. J., Chief Pr. M., Dt. M. and S. M. may 
withdraw eases from subordinates.) 

--^under this eeo. tbe Dt M. and Sab>dirlsioDal M., within his 
Sub-dinsioo have co-ordinate jurisdiction 22 B. 549. 26 M 130, 5 
L. W. 372. 1928 All. 546 i 10 A. 1 Cr. A. 1 snd tbe Dt. ,V. shall not 
■exercise powers of appellate court as regards orders passed by the 
Sub divisional M. 1928 All, 546 : 10 A. I. Cr R. 1 ; 116 I. C. 751 : 30 
Cr. L. J 634. 

' * • *' subordinate to Sub-divisiooal 

itbin the meaniog of the sec. 

D order of transfer made by 


although a sub-divisional W. has power to tranfer cases' 

, pending before subordinate Ms, fae caonot do so after the Dt. if. 
has once transferred them. 47 A. 288: 1925 All. 283 : 26 Cr L J. 
538 : 85 I. C 378. ' ' 

^©transfer to his own 

, . . - . . , ^ ssidency Alt 

■ . ” toot oognl- 

• . _ 3. L J, 595 : 

, from one of 

' ' Presidency 


the term ‘‘case ’ includes a proceeding. 7 2f. L. A. 97 and 

the sec. is applicable to prooeediaga vadae Ch VXII 8G. 851. nto- 
•ceedings Under Ch. XII, 22 C. 898, 2C5. L. J. 614 5 C W If 686,2 
P. L. T. 186 and to proceedings under s. 488. 1905 P*R. 5* 

X, ‘7~J^ transferred as soon as the complaint is made. 

* t'at 333 *** ® *tago. 2 Weir 691. 14 W. A. 12. 
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S. 52B. (S. J., Chief Pr. M.. Dt M. and S.M. may 
vflthdraw easea from aubardinatea )— ronfd. 

a ca*c which has been disposed of by compelonl authority 
cannot be withdrawn hj the Dt M. to his own file under this acc, 17 
C. W N 451, hut when the lubordinate 51. refused tu iisu- processes 
against the remaining accused the Dt, 5t. bad ample power to do so 
as the case was atill pending before tho subordlnato .51. S C. W. 
N. 453 and see 19t9 Cr. C 5S2 s 1929 Pat. 710, 4 C. W. N. 211. 

where on tbo complaint being dismissed under a. 303 tho 

Sessions Judge had directed further inquiry into the case the Ot M. 
could nut transfer the case from the file of that 51. to any other M. 
11 C. W N 316. 

the cate must be transferred to a Xf competent to try the 

case, 37 A. 20, and haying jurisdiction over the matter. 41 XI. 246, 
36 A. 513. 

For grounds of transfer eee s. SiC 

reasons for the transfer must be recorded. 5 Lab. L J. 230, 

1929 Cr. C. 660 1929 All. 932. 1C Cr. L J. 626 (MadJ Ratanlal 590. 

• • the order, 1924 XL W. N. 873 : 83 

. ite tbo proceeding' unless it has 

. • 28 A. 421, 5 Pat. 229 1 97 I. C. 

the eonreoience of the accused must be looked to la eoa* 
stdering the question whether fair and impartial trial is likely to be 
held. 1928 Pat. 347 : 29 Cr. L. J 373 . 108 I. C. 329. 

— an order of transfer should not bo tnsde eiparts and 
without giving notice to tbo party affected. 21 Bom L H. 276, 39 
il.L.J.:i4. Ratanlal. 460. 474. 655. 877. 3 A 749, 7 0. W. N. 114. 
1031 C. 213: 28Cr. L J 517 1927 Nag. 344, 23 B 549, 8 C. 393. 
1902 P.R 29,14 0 P L. R. 190. 5 Lah L. J. 230 6 hi. L. T. 14. 
1887 A. \V. N. 53, 51 Xf. 610 : 110 I C. 590 : 1928 Mad. 560 . 29 Cr. 
L. J. 734, 1929 Cr C. GGO ; 1929 All. 932, 3 All 740. but It Is not 
mandatory. 21 Bom I., R. 270, 3 Pat. 333, and notice was found 
unnecesaary in 7 N. L. R. 97. 24 M 317. 28 A. 421. 2 Weir 692, 1910 
P. R 3. 

• k., — — .. — accused is an irregu* 

■ . . . • 25 Pat 228, 93 1 C 75: 27 

. . ■ . R. 80. 102 I C 213 : 28 Cr. 

‘ 76, 1929 M. W. N 265 • 119 

11 

uvu a L>\. M. utaaes an oraer of transfer, the case is out of 

his hands. 32 0 783, 12 W R 53. 27 C. 979, 30 C. 419. 8 C W N. 490. 

■ ’ . s transferred should proceed from 

. . ■ . were left. 19 W. R. 28. and he 

. • . other M. eubordmato to him 36 

. 'lly entertain an application for 

transfer when the applicant could under the Ian. move the Dt. XI. 
for the same relief but did not ilo so. 87 1. C 112 1925 Ail. 640 
26 Cr. L. J. 960. 
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S. 526 8. (Failure to plead status, a waiver,) 

——an European Brillsh Subject can rcIlDquItb bis rights and 
prlrUegM to bo dealt ndtb as auch. 37 C, 467, 6 C. 83, 1312 t*. H. 6. 

• . . * —-.j ''-*ire the conimlttiDg Presidents’ 

" ■ • . » • assert be/ore the II, C, any 

■ ■ . . the majoritr bolonglne to his 

•s * 929i 26 Cr. L. J. 335; 1925 

Cal. 384. 

“any subsequent stage of the case" Includes the stage of 

appeal sod rovialoo, 45 M. L. J. 800. 

before the rights can be considered to have been waived it 

must appear that the rights were distinctly made known to the 
accused to enable him to exorcise it. 18 C. W. K 385, 6 C. 83, 7 K. 
L. R. 93, roritra, it Is not the duty of the M to ask categorically 
whether the accused claims bis right as an European British 
subject. 1885 p R 5. 

failure to put forward a claim to be dealt with os an Euro- 
pean British subject before the M. or at the Sessions trial before the 
B. 0. docs not debar him from relying on his right for the purposes 
of an appeal from his eODTiotlon under a. 449, (1) (0, 8s. 5Z8'A and 
5S8-B can have no application to see. 449, 40 C. L. J. Z56 t 29 0. W. 
27. 447 : 52 0 347 . 1925 Cal. 14 . 81 I. C 1041. 

—the waiver le revocable if it is withdrawn promptly and 
eboctly after it is made and substantially nothioR has been done 
In the iQtetval In pursuance of the waiver. 1908 P. B. 1, 1878 P. 
R. 17 

S. 529. (Irregularities which do not vitiate proceed- 
logs.) 

having regard to secs. 529 and 531.lt must be shown that 

proceedings wrongly held in a case have in fact occasioned a failure 
of justice. 39 C, 119, 

. where a Jr. after taking cognizance of a case makes order 

for an unauthorised investigation the irregularity is cured under this 
see. 32 M. 3, 

erroneous transfer is cared by this sec 35 C 845,36 C. 370, 

869 : 2 C. L. J. 614 ; 3 Cr. I,. J. 83, 4 C. W. N. 821, 5 C. W. N. 63$. 

—where a First Class Jfagistrate not empowered to transfer the* 
case to TJiird class Magistrate acted bona fide though erroneously 
in transferring the case to Third class Magistrate the latter had 
jurisdiction to try the case 1928 Boot. 286 ; 30 Bom. L. R. 653 r 
115 1. 0. 399 : 30 Cr. L. J. 467. 

630. (Irregularities which vitiate proceedings) 

when order is required to be made under s. 106 an unautbo* 

lised M. should refer the whole case to the proper authority. 35 C. 
1093. 21 0. 622. 

cl. (j) of this sec. refers only to oases where a M. is not com- 
petent by virtue of the position he holds or powers vested in him to- 
try a case referred to m s. 145, 5 O. W. N. 686. 
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S. 530 (Irregularitiea whteh witlata proca«d1ngiWC'”<f‘^< 
^—proceeding without JarUdletlon ti To!J oft imlio. II C. L. 
R, 55. 8 B. 307. 7 P. H. 1910, IS C. W. N. ?46 : 7C. L.J.70. 29 
C.41S. 

—where evldencei are recorded pirtlf by MauUtratn who 
h&d no luniJictlon and partly by M. having juriedlotion. conviction 
wai illegal requiring retriaL 47 C L J. WS : 55 C. C5 : 29 Cr. L. J. 
461 : 109 I. C. 175 : 1923 Cal. Ib3. 

but an order of the M tinder a. 4SS Cr. P. C. would not be 

vitiated merely becama the proccedingt are Initltuiod In wrong 
Court. 49 C. L J. 2(13; 1929 Cal. 3J6 • 30 Cr. L. J. 525 : 115 I. C. 
602, 

where the Xf triee auotmanly In deliberate disregard of 

law the proceedings are void 5C W N 252. 10 O. & A. L R. 1196, 
29 C 409 19,1? p. L It 21. 4 C 18.46 A. 416 

—where process wae issued on a charge under as. 147 and 
323 I. P. C. hut the M. convicted the accused under a 323 only after 
u summary trial the conviction was iUeg.il and tho omission to 
v....... n ..I........ « not a irregularity bo as to 

rO I. C 220 29 Cr. L. J. 492 : 


rcumstanc'cs of aggravation 
'• his lurisdiction was in fact 

bis jurisdiction, hia action 
• woulo not Ue void. 2 Rang, 

! • M 23 C. \V N. 103 : Rf/. 

•• • • • L B 267 

—where the 5f. entirely overlooks some facta which could 
take the case out of his lutisdlclion and tries the accused for a 
lesser offence he docs not act without jurisdiction if on the other 


where a land is attached under .e 88 without a warrant tho 

H O. may interfere to set aside the irregularities under its inherent 
powers. 96 I. C 977 ; 1926 Lab. 662 : 27 Cr. L. J. 1025. 

— -where the M. convicted accused for an offence triable by him 
although the facts proved constituted a graver offence not triable 
fay him the proceeding was not void under the sec 96 I. C. 873 • 27 
Cr. L. J 1017 : 1926 Pat. 393. 1926 Pat 36. 10 C. 85. 13 B. 502. 24 Jf. 
657,4 Bom. L.«R. 267. 

where the M. doubted If facts justified a charge of dacoity 

but the defence invited him to try the case, it was not open to the 
defence to object on the ground that the M. bad no jurisdiction. 
32 Bom. L. R. 1279. 

S. 631, (Proceedings in wrong place). 

• the policy of tho Code as shown by as. 531*538 is to uphold la 

most cases orders passed by criminal courts which were lacking i 
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S.531. (Proceedings in wrong place)— conir/. 

jurisdiction or which baro committed illegalities or irrcpularltfes, 

unless failure of justice has been occasioned thereby. i2 M. 791. 

— where criminal appeal waa heard by a Judge at a place 
where ho was empowered to exercise civil but not criminal jurisdic- 
tion and no failure of justice occasioned thereby it was covered by 
this sec 17 A. 36 f, B. 

— ^tbis sec. refers only to districts, sub-divisions and local areas 
goreroed by this Code. 16 C £07, 8C 985 

a finding, sentence or order regularly passed by a court in 

the case of an offence committed outside its iocal area, cannot be set 
aside when no failure of justice has taken place. 3U Ilf. 94, 36 M. 
640. 17 Af. 402. 16 D. 200, 13 B. L. ft. Ap 4. 

—an order of committal to the Sessions Court is an “order" 
under a. 531 Cr. P C. : the H. C. can interfere with such order in 
revision. 83 Ind. C. 577 ; 3 Pat. 417. 

>-~whero the accused is tried at a place in contravention of 
8. 181 (4) but ho IS not prejudiced the trial is sot vitiated. Z1 A. L. 
J. 912. 

—where ro objection was taken in the Lower Court and no 
prejudice could be shown in the H C , the E. C. dechoed to interfere. 
21 W ft 88. 

the fact that the objection to jurisdiction was taken at an 
early stage was not a conclusive proof that the accused was pre- 
judiced by tbe irregularity : 34 C. L. J. 200. 

—unless the proceeding under 8. 107 Cr. P. 0. are started by 
a Dt Jf. both the person informed against and the place where the 
• • ' * ' ’ bo within the M’s local 

I within while the person 
but no question of juris- 
as mere irregularity curable 
7Cr. L. J. 1132, 

S. S32 (When irregular commitments may be validated.) 

this sec. is a curing or remedial section and must be 

strictly construed in the interests of tbe accused person. 1929 Or. 
C. 468 : 1929 Cal. 756 F. B, 

' . I J • I lu (jefect arises 

L. J. 416, 16 B 200, 17 3f. 

■ ■ ‘ personal to the commit- 

> In whiA a M. having 
general powers to commit an accused person to the H. C. commits 
an accused over whom he has no jurisdiction or commits him for 
an offence which Is triable by a Court of Sessions or H. O 1929 Cal. 
756 s 1929 Cr. 0.468 F. B. ' 

——commitment without previous sanction where necessary may 
be accepted. 22 B 112, 9 B. 288 F. B., coBfra. 16 P. R. Cr. 1890. 

J -this'sec. does not apply to.eommitmeDts made bv Ms. acting 

undere. 316,12 0 W.N. 136. 
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' 3 . 532. ( When irregular eommUmentt may be 

validated)— con td 

this sec. docs not apply when the commitment is had owin^ 

to disqualification of the Magistrate under 8 55G. 3 L. D K. 309. 

where objection to the want of juriidlctlon of the M. to 

commit IS not taken before the M. the H. C. can accept tlie commit* 
meat under this sec. If it considera that tbo accused has not been 
prejudiced thereby. 22 B 112 . . 

S 533 (Non-eompitanee with provlilons of sec 164 
or 364). 

the defect which this sec Intends to cure !s one not of 

' ■ I when the If has omitted 

• ■ . . . tate in the certificate that 

• ■ • g 2 C W N 702. ms 

f u J.‘. 

—the exact words of tbo warning which must be given to a 
person making a confession are not very material provided the M. 
explains and the person who makes the confession clearly under* 
stands that be need not make such confession I. C. 1D3G : 1025 
Lab. ■lia ! 26 Cr. L. J. U58 • 26 Punj L H. 570. 

where the certificate attached to a deposition wos not In 
accordance with the requirements of see 164 Cr P 0 but tho M, 

t-. k... A...! to the effect that he com* 

* sec. the defect was cured by 

• I. C. 65:11 Lab. L. J. 5. 1930 

the term "such statement** in s 533 refers to statement 

recorded legarditig which the Magistrate deposes that it was duly 
made. Under this sec. oral testimony of the contents of tbo con* 
fessioue would be admissible notwitbstandine acc. 91 Evi. Act. 
31 Dom. L. B. 560 ; 1929 Bom. 327. 

the test IS so long as the Irregularity in recording n con* 

fessioD does not injure the accused it is curable. 31 Bom. L. H. 565 : 
1929 Bom. 327. 

the eec will not render a confession admissible when the 

provisions of the law have been totally disregarded 9 M 224. 
17 C ^62 contra, the eec applies to defects not only of form hut 
of substance also. 23 B. 221,21 B. 49S, 

—but tbo sec will not apply where no record whatsoever has 
been made of a confession 35 A. 260. 

It is advisable that the M. should always record a memo* 

randum showing that he has, by questioning the person making tbo 
statement, satisfied himself that the confession is made voluntarily. 
83 J. C 88 : 26 Punj L. R. 346 • 1925 Lab 315 . 26 Cr. L J. 1074. 

S. 535. tEllect ot omission to tram® charge I 

this sec. IS applicable to a case in which although a ebarg 
has been framed, but no charge has been framed of the offence 
Khich the accused has been contteled, 41 C L J 474 : 8S I. C. 1056 
1925 Cal 926 : 26 Cr. L. J. 1279 coafrn 40 C 163 tefoic. 
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S. 535. (Effect of omission to frame charge) — contd. 

the words “merely c* 

mean a case where the uffen * • . •' 

'being fairly taken, the eour » . ■ ' 

■a charge has been framed bu. • . , • • , ' 

the accu<;ed is convicted, the sec. does not apply, 40 C. 168. 

— ~mer 0 omission to frame oftargo in the absence of preojudice 
does not vltiatoJhe trial. 1023 All. 476, 

—the omission to frame e charge or irregularity in the 
framing of charge does not justify the rereraal of the order of 
.... . . • • ’ - 53 C. 

. 271: 
r. 259 : 

^whero the accused was convicted under s 379. I. P. 0. and 

sentenced to pay a fine and on appeal tbo Dt, Af. set aside the 
conviction under s. 379 but convicted the accused under s. 143 I. P. 
0. and maintained the sentence, held that as the defence in the 
two cates must be different the accused must have been prejudiced 
and the conviction was not maintainable. 54 C. 476:31 C W. N. 
527 : 1927. Cal 520 : 28 Cr. L. J 404. lOl I. C. 180,(26 0.863,30 
0.288,40 0. 16li) Re/. 

—^wbere the accused was convicted of rioting under B. 147 and 
evidence was directed towards actual assault by the accused, they 
could be acquitted in appeal of noting and could be convicted 
under 8 323 1. P. C though no charge was framed under that see. 
as the accused would not be prejudiced thereby 1928 Pat. 359 : 29 
Of. L. J 374 • 108 I C. 333. 

—omtssioa to frame a charge afresh after sanction is obtained 
from the Dt M. is cured by this aec. 4 L. B. B. 247. 

S. S36 (Trial by Jury of ellences triable with assessors 
and vice versa}. 

where a case triable with assessors is triad by jury who 

return a virdict of not guilty the judge cannot treat this verdict as 
opinion of assessors. 25 O. liSS. 9 M. 42. 4 0. L. R. 405, but such 
procedure being mere irregularity can be cured under s.’536 Or. P. 
0. 1927 M. VV. N. 299. 

where a case triable by jury is tried without a jury, the 

defect is curable under s. 536. oL (2). 99 I. 0. 849 • 28 Or. L J. 
177 : 1927 Nag. 117. 

the objection mentioned in sub-sec, (2) enunot bo taken in 

appeal. 23 Sf. 632. 33 B. 423. 

S 537. Finding or sentence when reversible by reason 
.•of error or omission in charge or other proceedings. 
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8. 637. Appllc*btlUy 

— ~tbe lec. appUei only lo errori. o" m f.-t ’t itttf ,, 
of a formal nature auii doci not cover ft •■p.auinti t,.* 

the modo of candactioft crlmnsl trial* 4 Lah S7(> * '' 

tbe 8ec.refer* to error* ol trocMure and (?-,{ of u« » t, 

500. U B H. C. R. 237. U M. 1. V. 77 : It \V H 31 P. C. ' 

“subject to ibc proviaion* herelntiefurs contain*! f*f*r* 

according to soma authorities to the provi«loni of tlie whole (jo '» 
52C. 17d, 53C. 033 p. 933, but aecarding to other authorlti*i to 
the provisions of this Chapter. 27 C 833. lo C \V H 07J. 

the aeetloo refers to the ‘court of competent irriidlftlnn “ 

23 C. 328,10 B 319,13 A 315, 2J C 412 ' 

where a jury or the asicssorft Are not properly srlrcted It 1* 
not a “court of competent jurisdiction “ 7C W N 183 "h a 21 i 
18DJA.W.N. 207, 21 H. 523 ll M.L J 241. 15 A 136 15|V 
514, 21 A. 106. 

—the words “la fact" have been introduced into the CotJn 
of 1898 in order to cropbasiso the duty of the court to g .> into ihn 
merits before InterferinS m contequooee ol a misdirection or other 
error. 26 M. 1. 

^^tbe teat to be applied whether the particular infringement 
of the provisions of the Code is oue which docs not come within 
a. 437 is this "does not error go to (he whole root of the trial 7 
Ooes tt m effect vitiate the proceedings ? Has the court asiumed 
an authority which it does not possess ? Has it broken the vital 
rules ot pToceduce V If the error bo of such a nature that tho 
proceedings are vitiated is their inception s. 437 dors not apply. 
But the mere fact that certain provision is imperative does not Iri 
itself indicate that a breach of auoli provision vitiates the whole 
proceedings. 20 A. L. J. 874 : 45 A. 124 : 71 I 0. X15 • 24 Cr. L. J. C7_ 

the passage which begios with “unless such error etc” 

does not qualify (d) only but also other notes of the alphabet 45 
Cr. L. J. 441 : 31 C. VV. N. 371 ; 100 1. C. 247 28 Or. L. J. 259 . 29 Bom. 
L. a 813 . 38 M. L, T. 64 ; 1947 P 0. 44 

this tec may be taken to cover any irregularity m the 
widest sense of the term provided there has been no faiture of justice. 
1930 Cr. C. 186 ; 1930 Mad, 186 s 31 L. W. 386, 5 Bang. 63 P. C. 


Errors omissions or {rrogwlarltles In the complaint. 

omission to examine complainant is cured by this tec. 11 

M 443, 9 A 666. 63P, L 14. 1900, but see 18 A. 221, and the M can- 
not dissmiss the complaint without examining the complainant. 
30 C 923: 7 C W. N. 523, 

— -defective complaint nnder e. 124 A, not specifying the 
particulars 13 cured by this sec 32 M. 3. 

——absence of a cDjopJaJjJt ia writing under 8. 476 Cr. P. 0>is 
not a mere irregularity but is an illegality which vitiates the trial. 

, 100 I. C. 1014 : 1927 Nag. IM : 28 Cr. L. J. 3S8. 

——what this sec provides for is an error, omission or irregu- 
larity in the complaint and not the entire absence of a complaint 
without which no cognizance of the offence can be taken under the 


49 
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S, 637* CrrorSi emissions or irregularities In the 
oomplaint — contd. 

law. hence a case can be Instituted under s. 195 Cr. P. C. without 
acompUint. 33 C. W. N. 285 - 56 C. 824: 1929 Cal. 172:116l.C. 
633 : 30 Cr. L. J. 658 s 49 0. L. J 342. 1930 Cr. C. 585 : 1930 Hang. 153. 

where the csecutiva officer of a cantonment Board did not 

file bis authority to lodge the compialnt at the time of complaint 
it was a mere irregularity and did not eiiiats the trial. 1926 Lab. 
946 : 29 Cr L J 822 : 111 I. C 326 

Errors &e. In summons or warrant 

-^a search-warrant issued Illegally under s. 96 cannot be cured 
by this sec. 35 C. 1076 : 12 C. W. N. 1075 : 8 Cr. L. J. 235. 

warrant extended beyond the original date of return is 

illegal. 37 C 122 31 C 424 

—a person named in the warrant cannot delegate bis power 
of executing i* to bis subordinate. 37 C. 122. 

where a fresh summons is Issued without a fresh supple- 
mental information, the defect is cured by this sec, 3l B. 611. 

Signing not by full name but by initials is only an irregular- 
ity. and does not affect the validity of the proceedings. (The 
illustration to sec 537 baa now been omitted by the Amendment Act 
of 1923 but the law does not seem to have changed). 8 A. 293, 
3 P. L. J 493 

-~the recording of reasons for issuing warrant In summoDS 
ease Is a necessary preliminary, and omission to do so cannot be 
overlooked and cannot be cured by s. 537, 38 M. 1088. 1918 P L. R 
50 : 19 Cr. L. J. 443 contra 18 A. L. J. 1149 

• - • — --t aocompanied by a copy of the 

le proceedings were held to be 
»as set aside. 17 hf. L. J. 438, 
-• 19 M. W. N. 639. 1 Pat. L. T. 632, 

regularity is curable by sec 537. 

11 Bom. h. B 740. 

—omission to notify tbe substance of the warrant to the 
person arrested can be cured by s. 537. 18 Cr. L. J. 665 (All). 

-Error &e. in the charge. 

—where the charge is defective under s 234 Cr P. C. having 
been presented out of time the defect cannot be cured by s. 537. 
34 C. W. N. 959. 

See other cases under ss, g21-S39 

Error Ac. In the proclamation. 

——an order of attachment with previous proclamation under 
sec. 87 is bad and cannot be cured by this sec. 22 A. 216, _ 

■ ■ where tbe proolaoiation was made and was read and* 
published in the places where tbe absconders were most likely to 
bear them, but a copy was not affixed to the court house, tbe Haw 
wou’d In DO way prejudice tbe proceedings but would be cured by 
s. 537. 1917P. B. 39. 
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S. 537. Error el procedure. 

tb\s tec. eppMpa to mere etroii ofpTOceduTe eTislng out of 

inadvertence and not to substantive errors of latv or to disregard 
or d:a3bedieiice to mandatory provisions 49 A 475 : 100 1. C. 
371: 1927 All 350 • 28 C. L J. 291. 

•>—tvhetber a particular breach of procedure prescribed by the 
Code vUiates the whole proceeding or not depends upon the gravity 
of the breach and the consequences (bat are proved or presumed to 
have followed from It. 31 C. W. N. 296 : 51 C L. J. 171 : 1930 Cal. 
212:123 1.0 661 31 Cr L J. 536 • 1930 Cr C.212 

the omission of the M. to give an opportunity to the 

petitioner to call evidence In rebuttal of the additional evidence 
and not beating arguments was an illegality not curable under s. 537 
Cr. P. C.. 26 Pun] L. H. 312 87 I C. 923. 

there is no authority for (be view that the non compliance 

with a mandatory provision of the Cr. P. C cannot under any 
circumstances, be cured under s 537 The fact that a. 537 itself 
refers to errors and omissions m the proceedings suggests that there 
are eases m which a mandatory provision has not been complied 
■withbut to which s 537 would apply. 3 Kang 139, 94 I, C. 717 ; 
27 Cr. L J. 669 : 1916 Raog 53. 

—if a M refuses to issue ptoerss to accused’s witness 
arbitrarily the order is illegal and cannot be cured by s 537. 
31 M 131, 7 Cr. L. J. liS. 26 H. 418. 14 Bom. L. R. 360 : 25 I. C. 735 i 
13 Cr L. J. 523 

—-the absence of a Public Prosecutor in a particular ease is 
at most an irregularity curable under a 537. 35 P. R. 1887, 

the S j IS bound under sub-sec <3) of s 269 Cr. P C to 

take the opinion of all the jurors as assessors and failure to do so 
cannot be treated as mere omission or Irregularity curable under s. 
537. 26 il 598 : 2 Weir 333. 13 51. 426. 

where the judge falls to choose jurors by lot, the grave 

irregularity caused thereby cannot be rectified by s. 537. 9 I. 0. 
278 . 8 A. L. J 182 : 33 A. 355 : 12 Cr. L. J. 46, 

the manner of choosing by lot provided in s. 276 applies to 

juror attendiDg in obedience to a eummon and not to persons 
chosen from those present m court and the defects are cured by 
s. 537. 18 Cr. L J 15 . 1317 M. W. K. 1. 

where ten jurors were summoned but only five attended 

and the court chose those five persons as jurors by drawing the lot 
from the names of the 10 jurors summoned and the accused raised 
no objection, held that if there was any irregularity it was cured 
by s 537. 104 I. 0 897-8 Pal. L T. 800 28 Cr. L. J. 881. 

but the disregard of the express provision of a 326 Cr. P. C. 

requiring that eighteen persona should be summoned for the 
empanelling of the jury in a murder case is not a mere irregularity 
curable by s. 537. 33 C. W. N. 1051 : 122 I. C. 558 . 31 Cr. L. J. 426, 
BO also when the case under ss. 120 B, 395. 399 and 402 I. P. C. 
required a j'ury of nine but the Judge believed seven to be the 
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required number, tbe trial held od tbat basis was ritlated, 34 C.W.K. 
735 : 51 C. L. J. 578. 

— -it is the want of sanctiOD required by s. 195 Cr. P. C. alone 
which is curable by a 537 The absence of sanction required by any 
other proThioQ of law cannot be remedied. 66 I. C. 657 :23Cr> 
L. J. 305 

——•want of sanction for an offence under s. 195 or the expiration 
of the time of sanction does not rltlate tbe trial if there was no 
failure of justice. 4S 0 867 : 66 1 C. 662, 23 Or. I.. J 310 F. B. 

— - the failure to examine tbe complainant is an error of proce* 
dure and in the Absence of inquiry or failure of justice it does Pot 
vitiate proceedings 1 Rang. 517. 

— — the practice of obtaining written addresses from the counsels 
of both sides instead of hearing written addresses is generally bad 
but where the counsel waived the objection as to oral address there 
was no miscarriage of justice and the defect could be cured by 
a. 537 Cr. P. C. 192S Bom 557 ; 30 Bom. L. ft. 1530. 


—where a Jf. who tried the case, wrote out the judgoicof 
signed and dated It but owing to physical disability asked another 
AT to read it out tbe procedure was noly an irregularity cured by 
B. 537. 71 I. 0. 525 : 24 Cr. L. J. 173 : 21 A. L. J. 137. 

— theH.C. Will not set aside a conviotlon on tbe ground of 
ircegulanty unless a failure of justice has resulted. 46 Af. 253 : 
71 I. C. 212 ! 24 Cr L. J. 84. 

—the failure of the M. to comply with the provision of s. 
112 Cr. P. C. constitutes mere irregularity which can be cured by 
this sec. 97 1. C, 652 s 27 Cr. L. J. 1132 : 1926 All. 767, but 
the omission to give substance of the charge in an order 
under s. 112 is not a mere irregularity when it is shown that objec- 
tion was taken before the trial court and there has been a failure of 
justice 1930 Mad. 859 . 1930 Cr. C. 1035 : 1930 M. W. N. 696. 

■ • •--••■V . ■ aofs. 256 Cr' 

■ • • ■ .. J. 687 : 24 

0 ; 1929 Bom. 


of inspection 
I if the omis- 

27 Cr. L. J- 


— -j’oinder of two distinct offences m a single charge is an 
irregularity and ^ does not vitiate tbe trial unless the accused Is 
thereby prejudiced. 31 C. W. K. 337 ; 45 0. L. J, 591 • 100 I. C. 827 : 
28 Cr. L. J. 347 : 1927 Cal- 330. 32 C. W K. 839 - 48 0 L J.138; 
1928 Cal. 700 : 117 1. 0. 596 ; 30 Cr, L. J. 799, 

—^bul joint trial of several persons charged with offences not 
coimnitted in the coarse of same transaction is an illecalitr which 
vitiates tbe trial. 100 I. C. 965: 1927 Lah. 274; 28 Gr L J •357,26 
A.L.J. 623 ; 1928 All. 417 J 113 X. C. 721; 30 Cr. L. J. 214. 
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iion'compliance xrltb • 234 (1) is not a mere irregularitr 

curable under this sco. 1930 Mad SOS : 1030 Cr. C. 580 . 127 
.1. C. 235. 

. omission to draw up preliminary order under e. 145 cl 

{l)Cr. P. C. IS not a mere error of procedure, consequently s.537 
does not cure the defect 49 A. 325 . 1927 All 286 . 28 Cr. L. J. 231 : 
99 I. C. 1031 

non-compliance with a. 242 in a summons case Is an 

illegality which vitiates the trial and not a mere irregularity to be 
cured by this sec. 54 C. 359 . 31 C W. N. 167 : 99 I. C. 411 : 44 C. L. 
J. 575 : 1927 Cal. 196, cenfro where failure of justice has not 
occasioned it is curable under e 537. 101 1. C. 895 : 192? Nag. 210: 
28 Cr. L J 511 

failure to question the accused at the close of the examina. 

tion of witnesses, under s 342 cannot be cured by s 537. 28 C W* 

N. 119 . 33 C. L J. 281 65 I C. 618 •. 23 Cr L. J 154. 1 P. R 1918,. 
45 B 672. 31 Bom L. R 1134 1929 Bom 447 1929 Cr. C. 559. 

—^failure of the 51. to question the accused under 8 342 Cr P 

O. was under the circumstances of the case a mere irregularity 

curable by s 537 if the accused was not prejudiced 1928 All. 222 : 
115 I. C. 872 : 30 Cr. L. J 530 26 A L. J 196. 10 Pat L. T. 

196. 

—failure to examine the accused a second time under 8.342 
after the examination of some additional witnesses is a mere 
irregularity if the accused is not prejudiced ID Pat. L. T. 429 : 1929 
Pat 01 110 I. C 803 : 29 Cr L. J. 771, 7 Rang. 470 : 1929 Cp. C. 
507 1929 Rang 331. 

where a trial is re-commenced on the claim of the 
accused of the privilege of an European British subject and the 
previous evidence Is filed without the witnesses being examined 
afresh the illegality cannot be cured. 77 I, C. 425 : 95 Cr. L. J. 877 ; 
1924 Lab. 17 

in a summary trial if the if. instead of following the procedure 

prescribed for warrant case follows the procedure of summons case 
but the accused is not prejudiced thereby the trial is not vitiated. 
1930 Sind 53 120 I C. 526: 31 Cr. L. J 123 . 1930 Cr C. 69,1927 

P. C. 44, Re/.. 29 3Iad. 372 Di$t. 

where the if. at first tried summons case as a warrant case, 

- *1' •. , were recalled for cross-examina- 

• ' ' • -It was a summons case cancelled 

*• ' ] to cross-examine and convicted 

uiui, ueiu, luai lue accusea was prejudiced and retrial was necessary 
giving the accused opportunity to cross-examine. 82 I. C. 279 ; 
25 Cr. L. J. 1271. 

—where all the accused Were charged under e. 342 1. P.C, and 
expressly acquitted under that sec. but Hooie were convicted under 
s. 368 read with*. 109 1. P. C, the error in the procedure could not 
be cured by 8. 537 Cr. P. C. 33 C. W. N. 891 . 1929 Cal. 767 : 1929 
Cr. C. 479. 
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—the omission to servo on (be accused a copy of tlie prclimi* 
nary order Is at the most only a defect curable under e. 537. 81 l.C. 
170 25 Ct. L. J. 6fi2 : 19t5 Koe. 33. 

failure to record distinct flndiD? before a complaint, is 

mado under s. 476 Cr. P. C. is an illegality and not a mere irregu- 
larity so as to be cured by a 537 Cr P.C. 1625 W. tV. N. 229 : 1928 
Mad 783 : 110 I. C 588. 29 Cr L, J. 732 

ivbere the M. tried both the cross cases under tbe Factories 

Act summarily >t was a mere irregularity curable by s. 537. 56 C. 
400 . 32 0. V/ N. 922 . 1928 Cal. 557 : 117 I C. 673 ? 30 Cr L, J 818. 

where a case triable with assessors is tried with less than 

the reciuired number of them the defect Is not curable by a. 537. 
77 r. C. 8U : 25 Cr. L. J. 459 : 1924 Nag. 2S7 

-~-where a case pending before a M, has become triable by 
the S. J. under tbe amenditcnt but is still tried by tbe 51. the 
illegality cannot ho cured by this section. 85 I. C, 615 * 1925 £*ab. 
378 : 26 Cr. L. J. 549. 

— -non-aompliance with tbe provisions of s. 435 Or P. C. 1* 
curable under 8 537 if no failure of justice had been caused. 8 Pat. 
5J7 ! 1929 PAb. 469 ; 10 P.it. L. T 725 1929 Cr. C 333. 

—-.-where the order of remand directed tbe M to take the 
deposition on commission but tho M. himself recorded the evidence 
it was an irregnlarity ourablo by this sec. 1929 Lab. 104 ■ 80 Cr. L. J. 
943 s 11 Lah, L J. 370 ; 118 I C. 643 

—s. 537 (a) does not apply to cases of disregard or disobe< 
dienceof the whole of some maodatory provision of the Code 

• • ’ • * to comply with some part of such 

compliance with tbe whole. Si 

nandatory provision of law does 
eedings. the real question being 
. .o the accused. 1929 ATad. 54i: 

■■ 11 Cr. L. J. 623 ; 1929 Cr. C. 25. 

-V ....J.- „ T t> framed as commit* 

■ iltery or any other 

mproper as regards 
was confined to the 
cannot be said to 
8.537. S3 I. C.50* 

disregard of the provision of sec. 233 Or P. O. Is an illegality 

and not an irregularity that can be cured by s. 537 Cr. P. C 119 L C. 
532. 

an omission to comply with a. 360 is an illegality which 

sec. 41 C. L. J. 224, 
119 ; 39 C. L. J. 281. 
i subsequent date and 
with the provisions of 
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S. 537. Error of preeedure*-conI</. 

B. 360 was cured br a. S37. 33 C \V. N. 661. 1933 Cal. 390 : 1331. 

C. 209 : 31 Cr. L. J. 373 t 1929 Or C. 26 

where there was atrletly apoaking two cases for not which 

practiealljr formed one cuntruversy and evidence received id one 
was treated as eridcoce lu the other cate and the counicif consented 
to the procedure, there was a mere irreguUritf curable by s. 537. 
1923 All 593 50 A. 437 s 26 A. L. J. 176 : 114 I. 0 721 : 30 Cr. L. J. 
337. 

when compensation order wa« passed not at the time of 

discharging one of two accused but at the time of acquitting the 
other, F. 250 as amended was not complied with and this defect could 
not be cured by the sec. 29 C W. N 127 s 1925 Cal. 264 2G Cr. L. J. 
449 : 83 I C 129. 

where two counter cases were tried by the same judgment 

it was held that although technically It might have been better to 
keep the evidence entirely distinct and to have delivered two* 
sepaiato ludgments there was no injustice done in tbo case 31 C 
W. N. 393 : 45 C L. J 418 • « Lah. 193 ICO 1C 126 . 28 Cr. L J. 
234 : 1927 P C. 26 . 1929 M W. N 68 P. C 

failure to record reasons m granting pardon under s 337 

Cr. P 0. Is merely an irregularity curable under this sec 27 A L. J. 
22? i 1929 All 321. 

— ^irregularity or Illegality in tbe search does not vitiate the 
trial where tbc accused IS not prejjdiced thereby 1929 All. 937 : ' 
1929 Cr. C. 665. 1929 All 2U A-/ 

— aon>cotnpliancc with the provisions of see 139 Cr. P. C. is an 
illegality. 50C L J 291 : 1929 Cal 813. 1929 Cr. C 600. contra. 
It IS ao irregularity curable by a 537 Cr. P. C 33 C. W. N, 748 : 
1929 Cal 507. 

Error of Judgment. 

. where tbe M. pronounced tbe ecntcnce and then wrote out 
the judgment on the same day. it was cured by this sec. 23 C. 502 
20 C. 333. 21 C. 121 confra. 27 M. 237. 14 A. 242 

——where the judgment was not written m proper language the 
irregularity was cured by this sec. 4 C. L. J. 232 4 Cr. L J. 162. 

■ where a M did not make an order In writing as required 
by s 145 (1). 8 537 Is sufTieicnt to cure the defect. 81 I C. 54S : 26 
Cr. L J. 321 1925 Rang 111 

the want of a complete judgment in writing may be cured 
by 3. 537 as provided in sub-sec | 4 ). 23 C. 502 43 M. L J 369 : 1922 
M. W N. 579 F. B. 

tbe omission to write a judgment before an accused is 

sentenced IS only an Irregutarily curable bv 8. 537 unless tbere has 
been a failure of justice. 81 I. C. 193 ; 25 Cr L J. 705. 6 0 W. N. 
1007, 

omis».ian to embody tbe substance of the evidence in tbe 

judgment as required by 8 264 Cr. P.O. renders ihs conviction bad 
and it is not to be cured by e. 537 Cr. P. C. 1928 Bom. 433 : 30 Bom. 
L. R. 954 ; 112 1. C. 22. 
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■ ’ ■ ' ' t ‘ written bj* and ’in the hsrtdirriting 
' D. Cr. S45. J4 A. 242. but where it was 
■ . ' the M, the pfocediire was held a 

537,4 C, I., J. 411.;?r«nt amendment 

—non-compliance with s. 26^ Cr J*. C. Is an lllcsralitr vlHatirg 
the trial. 5? M L J 763 : 30 L. W. f83. 3920 M. W. N. 787:32 
L. Vr. 280 

Error &c as to misdirection, see 3. C97 Or, P, C- 

S. 63d. (Courts and persons before whom affidavits may 
be sworn.) 

a Deputy Magistrate has no power to administer oath to 

a person making an affidavit under this sec to be used in the H. C. 
and such person cannot be prosecuted for perjury for swearing to 
'false aflidavit 34 C. 653. 

— ~thc Nazir of a Subordinate Judge’s Court esnnot adminfster 
oath to a person swearing to an affidavit to be used in criminal Court 
and consrciuently the deponent cannot be prosecuted under*. 193 

I. P. 0 1929 Bom. 13C ; 116 I C 848 : 31 Bom. L. It 244 : 30 Cr. L. 

J. 693, 

—an affidavit eworn before a M. cannot be used in the H, C. 
93 I. C. 963 ! 27 Ot L J. 499 . 3926 Pat. 214 5 Pat 130. 

->~-but an affidavit to be used lij Civil Court may be sworn 
before any M. by virtue of sec. 139 C P C. 8 C 'V. N. 40 (note). 

——an affidavit sworn before tbe Presidency Magistrate of 
Calcutta is not admissible in the Patna H C 1926 Pat. 755. 

as human beings are liable to make mistakes In reciting 

facts, the law requires that the contents of affidavits should be 
carefully read over to tho deponents m the )anguage which they 
understand and should be vouched by thorn to be correct. 36 A. 13. 

an affidavit must contain nothing but bare fact either 

personally or from iuformation from a source belived to be correct 
and reliable, 36 A, 18. 

Par other cases on ‘‘oj^dorif” aeo 'A^davit* 

S, 539-B. (Local inspection ) 

— failuro to comply with s. 539 B |n connection with proceed- 
ings under B 145, is an irregularity and does not vitiate the 
proceeding in the absence of prejudice 42 C L. J. J31 : 90 I. 0. 
308 : 26 Cr, L. J. 1534 : 1925 Cal 1246. 40 C. L. J. 149 below 
not foL 

-—a trying M. may visit the ecene of an alleged offence to 
test the evidence be has heard in court and act on the opinion he 
has formed from what he has seen lo adjudicating between the 
parties. 37 C. 340. 

——where tho M. did give previous notice of visiting the spot 
and the prosecuting inspector and the accused’s pleader were both 
present during inspection, the mere non-service of the notice to the 
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S. 539-B. (Local Inipcctlen) — can(<f. 

parties as required by the acctton does not vitiate tbc case. 09 I. C. 
852 : 28 Cr. L. J. 180 

— >~the court should in every cate acquaint the parties with the 
opinion It has formed on local inspection and nn Immediate report 
of what is seen should be placed on the record laid open to the 
scrutiny of the parties. 37 C. 340,3 P. L. T. 317. 1923 Lah 479 ? 
110 1. C. 463 . 20 Ct. L. 5. 719 s 10 Lah. 138. 

aM may make a local inspection not only for the purpose 

of understandmt; the evidence adduced in court but also for tlio 
purpose of testing It by the Iipht of his own observations lie can 
use tbc testimony of hia own senses for testing the veracity of the 
witnesses deposing before him as regards the featuro of the locality. 
37 C. 340 (355). 

but where the M. makes the local inspection for the puT« 

poses of obtaining information which does not oppear from tbo 
evidence of the witnesses on tho record tlie procedure is iiregular 
and the whole trial is vitiated 30 Cr. L J. 491 115 I. U 550 

a local inspection IS permitted under this section only for 

the purpose of properly appreciating the evidence in the case and 
it cannot take tbc place of evidence itself. 49 A. 475 : 100 I. 0. 371 : 
1927 AIK 350 • 28 Cr. L. J. 291 

^—taking into account the evidence of witness not recorded on 
oath is an irregularity not curable. 101 I. C. 071 1927 liag 250 : 
28 Cr. L J. 495 

when a court makes local inspection be should record the 
result thereof and ask the parties if they desire to adduce evidence 
and bear argument about the same. If after delivering judgment 
the court makea a note about tbe result of the local inspection 
It is irregular but does not vitiate trial unless tbe accused >s prc> 
judiced. 81 I. C. 193 25 Cr L. J 705 (C). 37 C. 340 Ke/. 

>~>thG court making inspection of a spot roust record a memo* 
randura of the relevant facts observed by him. Ifhe fails to do that 
the appellate court must exclude such portion of the judgment 
which is based upon such facte 1929 Nag. 233 . 30 Cr L J 333 : 
114 I. C. 609 1929 Cr. C 257. 10 Lab. 138 : 1928 Lah. 479 : 110 I. C. 
463 : 29 Cr. L. Z . 719. 


• • *• . .J inspection of tbe place 

' • • . . • • • above case. 

—where the M did not record tbe relevant facts observed at 
the time of inspection under B 539*B. held that the nQn*complianco 
with tbe provision of tbe etatote will not nullify the proceedings 
unless the omission occasioned a failure of justice. 50 6 , 680: 97 1 , 
C. 671 : 1926 Bom. 534 : 28 Bom, L.R. 1026 27Cr.L J. 1151. 
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S. 539*-6. (Local Inspection)— conM. 

-judtolal ofncora cannot fiad out for thetaselvos the facts of 

the case, they should decide it on the evidence properly produced 
before (hem. Where the M. went to the locality aud bad the land 
du* up at various places to seo if it was graTO-yard from the 
discovery of certain bones, the proceduro <vas improper. 8t I. 

602 : 25 Cr. L. J. 934. 

5. 540. (Power to summeo material witnesses O'* 
examine persons present). 

— '3 540 Cr, P. C. is very wide. 37 Cr L. J 137, bnt see 27 C. 
W. N. 675 : 37 C. L. J. 415 below. 

a witness summoned under s 540 can be o'camlned by both 

parties. Suggestion of nueattons by the dofcnco to the court and 
putting such questions through the court is not croas'Cramination. 
47 A. 147 : 85 I C. 719 : 26 Cr. L. J 575 ; 1925 All. 285 

—the provision of sec 540 Is very wide The cou/t may 
summon witness and If the prosecution declines to examine them, 
the court may. acting oa its own initiative eausr them to be 
produced. Such witnesses may thereupon be regarded as called 
under s. 540 37 Cr. L. J. 173 : 71 I. C. 657 : 24 Cr. L J 193 

— —this section centers very wide powers upon the coiirC. but 
the wider the powers tbe greater tbc exorcise of discretion required 
of a Magistrate. 10 ' I. O 123 : 1927 Af pd. 351 ■ 2S Cr L. J. 251. 

—although tbe terms of tbe sec arc very wide the Afe, should 
exercise tbeir discretion thereunder very cautiously Wheu tifter 
hearing arguments tbe case was adjourned for judgment the ex.inii* 
nation of oroseciition witnesses thereafter cannot be justified 27 
C. W. N 675 : 37 C. L. J. 415 : 75 I C. 541 : 24 Cr. L J. 957, 1929 
M. W. N. 395, 

if the court permits the prosecution to adduce rebutting 

evidence at tbe eleventh hour for the purposes of contradicting 


J. do3, 1892 L\ H, 4. 

this section Is not controlled by s 342, therefore when a 

witness is examined by tbe court under this section after the witness 
for tho prosecution has been eximlned and the accused had once 
been examined under s. 342, the court is not bound to examine the 
accused again under s. SIX. 89 I. 0. 842* 26 Cr. L J JUS : 1926 
Lah. 1S4. 30 Bom. L. B. 1086 : 1928 Bom. 363. 

— scope of the sec. — examination of witness after reserving 
judgment. 75 I. C. 541 (e). relied In 1928 Lah. 647: 110 I. 0. 676 r 
10 Lah. L J. 262 : 29 Cr, L. J. 749, which distinguishes 4 Lah. 376 and 
1935 Lab. 531. 
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5. 64C. ( Pewe' aummoh malarial wllrieatea o* 
examine pefsent praaenO -rcnii/, 

it was not intrndcd by tbias«ctton that the >f should ezer» 

else his powers at the bidding of any peraon, hut the powers are 
glyen to prevent nnv rfanRer or mitcarriage of jtisiicc owing tnsonie 
particular witness not hnring been called 1? A. L. J. IS, Ti^o 
Public Prosecutor cannot demand aa a inalter of right to call and ex- 
' amine any witness not examined before tbo committing M i4A.212. 
a M. cannot resort to the sec. m order to avoiil the responsi- 
bility cf making up his mmd as to the value of the prosecution 
evidence 1886P. R. 11. 

—no M. other than the M. who has seism of tlie case can 
summon witnesses under tbia Sec. 36 a 13 

——the court is bound to summon aod e'caiuino any witnesses 
whose evidence seems to be essential. 6C \V N 98. 

where the prosecution overlooked an essential document 

it was the Judge's duty to have it admmittcd m evidence I'v tailing 
a witness at any stage of the trial 57 M L J b8l . 192‘J M W. N. 
901 : 1929 Mad. 837 . 1929 Cr 0. 485 S3 M 160 

—where t!ie prosecution declines to examine any witness, the 
court may on its own initiation cause them to bo produced and 
examined. 37 C L J. 17^ 

an accused cannot be examined as witness even in appeal, 
12 M 451 

when a Judge ezatmiies a witness under this see. the oceused 
aa well as the complainant ooglit to be allowed on opportunity of 
cross-cxaminiog the witnesses. 5 0 614.84 C 2b8 10 Lah "90 • 1929 
Lab 120, not being restricted to the points on which the witness has 
been examined by the Ccurt. 35C. 243, and the accused will not be 
deprived of this right even if he called the witnesa at hrst and then 

declined to examine him. 29 C. 3S7. 

—where the accused is unable to attend personally owirg 
to illness and 18 not represented by any pleader the court cannot 
proceed with the case by assigning him a pleader. 1929 Luh 705 - 
1929 Cr. C 351 

S 540-A (Provisions for holding trials etc. in the ab- 
sence of accused > 

where the accused was permitted lobe absent to visit his 

' ' ' ' IS made after tbo sanction 

rtukmg from the licensed 
licablc only tocases where 
efore the Court," but tho 

' ■ ' case curable by s 537 Cr. 

itb without recording the 

5. 541. (Place of imprisonment I 

the term “prison" and “jail" do not include a police leek- 

up, so a M. has no power to sentence an aceuted to suffer Imprison- 
ment in a police Icck-up 7 L. B. R 62 22 I C 154 : 15 Cr. L. J. 10. 
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5.539-8. (Local Inspection) — contd, 

jtidloiAl ofTicora canoot fiaii out for themselves the facts of 

the case, tbof should decMe it oa the evidence properly producea 
before them. Where the M. went to the locality and had the haa 
duf'up at various plaoea to «eo If it was grave-yard from the 
discovery of certain hones, the proceJurO ivas Impropsr. 8l !• 

602 : 25 Cr. L. J. 951. 


S, 640. (Power to s(«mmo*i material witnesses or 
examine persons present). 

9 540 Cr. P.C Is very wide 37 Or L. J. 137, but see 27 C. 

W. N. 67.1 : 37 C L. J. 415 below. 

a witness summoned under a 540 can be c'camlned by ^ 

parties. Suggestion of questions by the defence to tlie court and 
putting such questions through tho court Is not cross-examinatioP. 
47 A. 147 85 1 C 719 : 26 Cr. L. J 575 : 1925 All. 285 


—the provision of sec. 510 n very wide The cou t may 
summon witness nod if the prosccotJon declines to examine them, 
the court may. acting on its own Initiative cause them to bo 
produced. Such witnesses may thereupon bo regarded as eaileo 
under a. 540. 37 Cr L. J 173 : 71 I C 657 ' 24 Cr. L J 193 

——this section confers very wide powers upon the coufti but 
the wider tho powers the greater the exercise of discretion required 
of a Magistrate. 10 <1.0 123* 1927 Mpd 361: 28 Cf L J 251. 

—— although the terms of the see. ore very wide the Me. should 
exercise their discretion thereunder very cautiously When after 
bearing arguments the case was adjaurned for judgment the exami- 
nation of prosecution witnesses tbere.'ifter cannot be justlhed 27 
0, \V N.675'. 37C. L..J. <15 : 75 1.0.5115 24 Cr. L J. 057, 1929 
M. W. N. 395. 

—if the court permits the prosecution to adduce rebutting 
evidence at the eleventh hour for the purposes of contradicting 
the defence evidence such course is permitted by s. 540 Cr. P C. and 
s. 135 Evi. Act. 1930 Cal. 134 : 1930 Cr.C. 134 : 34 C. W. N. 170. 

the terms of sec 540 are extremely wide and a court ha?, at 

any stage of an enquiry, trial or proceeding, power to examine acy 
person as witness, if it thinks that the evidence is essential to the 
just decision pf the case and the court can do it even after close of 
the prosecution and defence. 46 M. L. J 325; 34 M L T. 165: 
77 I. C. 290 '. 25 Cr. L. J. 354 : 24 C. 167 : 21 O. C 95 contra. 10 A. L. 
J. 333. 1892 P. R. 4. 

this section is not controlled by s 342, therefore when i* 

witness is examined by the court under this .section after tho witness 
for tho prosecution has been eximined and the accused bad once 
been examined under s. 312, the court is not bound to examine the 
accused ogam under e. 34e. 89 I C. 84J • 26 Cr. L. J. 1418 ; 

Lah. 154, 30 Bom. L. R. 1086 : 1928 Bom. 38S. 

: — -scopo of the see — exaiuinatioQ of witness after reserving 
judgment. 75 1. C. 511 (c). relied In 1918 Lah. 617; 110 J. C, 676 ; 
4® Lah L J, 262 : 29 Cr. L. J. 74P, which distinguishes 4 Lab. 376 and 
19«5 Lifth, 531. 
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S. 64C. ( Pemep to •ummen matorlat w*Hnegie« o* 
examine peraons preaenti -cCRltf. 

'it was not Intoodod by tbia section that Iho M should rxer* 
else his powers at the bidding of any person, but ihe powers are 
giren to prevent any dancer or tnucarriage of justice oumgtosoiue 
particular wltncsa not having been called IS A. L. J. 15. Tho 
Public Prosecutor cannot demand aa a matter of rlcht to call and ex* 
amine any iritness not examined before tho commlttlnc M 14 A 212. 

aM cannot resort to tho sec in order to avoid tho resporsi* 

bility of making up Ins mind as to the value of the prosecution 
evidence 18S6 P. R. 11 

no M. other than the M. who baa seisin of the case ran 

summon witnesses under this sec 36 A 13. 

the court is bound to summon and examine any witnesses 

whose evidence seems to be essential 6C W N 98. 

where tho prosecution overlooked an essential document 
It was the Judge's duty to have it adnimittcd in evidence hv calling 
a witness at any stage of the trial 57 if L J 661 •. 1929 M W N. 
901 . 1929 Mad. b37 1929 Cr C 485 53 M 169. 

—where the prosecution declines to examine any witness, the 
court may on its own initiation cause them to be produced and 
examined 37 C L J 173 

an accused cannot be examined as witness even in appeal. 

12 M 451 

>^when a Judge examines a witness under this see. the accused 
as well aa the complainant ouglit to be allowed an opportunity of 
erosS'CxammiDg the witnesses SC 614,24 0.256 19 Lah. TOO: 1929 
' ' '■ which the witness has 

d the accused wiii not be 
• witness at hrst and then 

where tho accused is unable to attend personally owing 

to illness and IS not represented by any pleader the court cannot 
proceed with the case by assigning him a pleader. 1929 I.ub 705 * 
l929 Cr. C35I. 

S. 540-A. (Provisions for holding trials etc in the ab» 
senee of accused I 

“ ' ■' ' be absent to visit his 

' « made after the sanction 

‘ • king from the accused 

able only to cases where 
re tbe Court. " but the 
^ ■ • . ise curable by s 537 Cr. 

without recording the 


5. 541. (Place of Imprisonment ) 

the term "prison" and "jail" do not include a police lock- 
up, so a M. has no power to sentence an ace«s»d to suffer Imnrison 
ment in a police Icck-up. 7 L B. R 62 : 22^1 C 154 : 15 Cr. L. J. 10 - 
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S, 64t. (Place of Imp r)aonm«fii)->ronM.- 

’a ctiraloal ccutt pastlat; a teateoce cf (mpr/soamco* 

cannot divldo the imprisonenent lo diflferent jail*. Bstanlal 82<. 

S. 543. (tnferpreier to be bound to interpret trutMuUyV 
— ~oath need not be adtoinljlered lo an loterpreter. 

Cl, but it becomes necessary for the prosecution to prove that tbe 
Interpretation of the deposition was made occurately. 36 C. 8P8. 

S. 544. (expenses of complainants and witnesses). 

- — where a witness .vrroneeJ with ihe complainant that he 
would appear lu court provided his ojcpenfes were met by bira and 
an order to tiint e/lecl wjs alsotnadeby the trial Judpe, held that 
tbe money could he recovered by suit and the power to grant 
CKpensea to a witness la vested under tbe General JluJes of the 
11. 0. and BGo 544 Cr P. C. would not apply as H deals wUa 
alloifcther different stnte of tbinRs- 29 C. W. Jf J03J j 50 1. 0. 4p. 

— -whsreonthe ttansfetofo trying M. the accused claims 
under a 350 Cr P C to have witnesses resummoned by the succeed- 
ing M the witnesses should b® tesummened without payment oi 
any fees. 2(3 I. C. 135 : (5 Cr. L. .T. «87 s 8 Bur, L. T. 43, 

-—a 544 and the Rules framed by the Local Govt under this 
sec. give a discretion to the Af. lo tbe matter of expenses of com- 
plsiuant* and witnesses, but such discretioD should be exercised 
not nriiitrari)) but on some principles. 9 Bom. L H 3S3. 

S. S4fi, (P«w*f at court to pay expenses or compen- 
satlon out of fine.) 

% 545 cannot pcsalblf apply to a case under a. 107 Cr. P, C. 

as no fine could bo iruposed lo such a case, a® ao order directing tbe 
accused to pay a certain sum as costs to the complaioant is ultra 
tiicj. 7T I C\ S?8 • 25 Cr L J 4r« • 1924 All 694 

•~^where a person bos been dealt with under e. 562 only and 
no tine is imposed on liiiu, tbo court cannot direct him to pay 
oomrensnllon to tlie other party. 811. C. 910 : 25 Cr. L. J. 1116 •' 
1935 OudhvllG. 

« Al. cannot, without imposing a substantive sentence of 

fine, order paTtnent of compensation to the complainant. 2 Weir 
715.B.'Jl;inJaJ 635. 146. 22 B. 717. Ratnolal 407. 

—if the accused is dispbaTged or acquitted and no fine is 
imposed, no order under Ibis see. can be passed 22 B. 717, 

whero the nccoaed was convicted of cheating the complai- 
nant and obt-alnln^ jewels nod pledging them, it Is not competent 
to the Af. to p.iy a portion of the fine .is eoapeasatloa Xo the 
pledgor, such an order IS not contemplated by s. 545. 24 Bom.L. B. 
3S3 5 66 I. 0. 997 ; 23 Cr. L. J. S41. 1925 Bwr, 29. 

—the order cannot be made after passing the judgment. ’ll 
tv. R. 53, U. B. li. (JS92-m SO. 

•— -there Is tia provision for «mpowetinc a court to order pay- 
ment of money as Inderanlty tna case of theft. 901. C. l51;2fiCr. 
L.J. 1495 s 19;6 Wag. ?£». 
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S. 645. (Powrtr of opu't to pay •xpeniaa or eompenaa* 
tion out of fine— oonfii. 

—expenses under the sec. shonld be directed to bo paid out of 
the amount of the &ne imposed and a separate order Is improper. 
Batan!al34l 4 Bom L H 877. 

ao order for expense:! to be paid In addition to the fine Is 

illegal 24 .M. 3U3, 5 Bom. L. R 1S6. 

award of costs cannot exceed the actual costs of tho 

complaiuant. 3 C L. R. 403. 

‘.ubslstcncc allowance and cart hire for prosecution witnesses 
cannot be ordered to be paid by tho accused. U. B. R. (1892*96) 7, nor 
does expenses under this see. lacludo such expenses as are incurred 
in bringing the person of the accused before M. RatnninI 60S. 

—an order awarding compensation should show whether it is 
made to defray the expenses of the prosecution or ns compensation 
for injury caused U B. R tl892-96) 290. 

—no sum exceeding the actual loss should be awarded. 5 1/. 
B. R. 50 : 1923 P W. R. 40. 

compensation must relate to the injury caused by the offence. 
U B. R. (1892-96), Ratanlat 407. 

when ordering compensation to be paid out of tho fine 
imposed the court may order for the proportionate distribution of 
the amount realised. 26 I. C. 659 . 16 Cr. L. J. 58 : 2 L. W. 22. 

the heirs of the deceased are entitled to compensation. 36 
0. 303, 1893 P. R. 17. The names of the heirs must bo mentioned in 
the order. 1913 P. R 18. 

——when conriction la set aside in appeal and a refund order 
is made but party refuses to refund it, remedy lies in cirll court only. 
2 Weir 717 confru, It maybe recovered by a proi.ess under s. 517 
1 A. 112. 

—el (c) applies to purchaser and not to a mortgagee or 

,• ■ ‘ — •*? 7’''?ee who has advanced 

■ . ’ will not be entitled to 

< ■ SI Bom. L. R. 382 : 66 I. 

ir ..-..t j.. ~ can only order 

f to be defrayed 

• tion. substantial 

. 4 L. R.131; 


S. 646. (Payment to be taken Into account in tub> 
sequent suit), 

the expression “taken into account" does not mean that in a 

subsequent civil suit, at the time of awarding damages the amount 
of compensation recovered under e. SIS is to be deducted from the 
damages awarded in the suit. 22 W. R. 336 (civil). 
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S. 646<At (Order ef payment of certain fees paid by 
complainant in non-cognizablo casaa.) . 

——where the offence la not a non.cogaizabIe oar, an award of 
costs ot t?ie case to the complaioaut is tijegal and opposed to this sec. 
81 I, C. 935 • 25 Cr. h. J. 1161 (Oudb). 

—the provisions of this aec. are not to be coatrclled by s^c. 
545 ; unlike s 545 the expenses awarded under this see. are directed 
to ho paid in addltioo to hue and not out of tbe line iippased. S4 
flf. 305. 

the order of payajeal of court'feo is no part of the principal 

sentence in the case and is not to be treated as a fine added to 
a senteocD of imprisoament so us to make the sentence appealable. 
SO C 6S7, cantra., it is an integral part of the sentence. 2i >1. 153> 
5 M H C. H. App. 21*, 

-if the compiaiut need not be stamped the fact of the 

payment of caart fee illegally levied by the court cannot be a ground 
for ordering the accused to pay tbe fee on conviction. 8 B. H. C* 
R. W, 16M.423. 

S. 547. (Moneys ordered to be paid recoverable as fines). 

——this sec. provides only a summary method for ppallsiDg 
“mosey payable” and these words cannot be stretched so as to 
Include livc-stoclc or other goods 65 I C. 621 . S3 Cr. L. J. IS' 
(Ub). 

—an order of relnod of compensation paid to the complainant 
under 8. 513 may be enforced by process under this seo;no ciy}! 
s nil fop the recovery of tbe money IS necessary. 19 A. 112, 7 Mod. 
563, 1884 P. K. 14, 6 A. 96- Kataolol, 213. 2 Weir 7J7. 

—an order by tpe H C. setting aside an award of compensa- 
tion to tbe accused must be deemed to be an order directing refund 
of the money and such order is enforcible under this sec. 1885 P. R. 
12. 1903 P. H. 29. 

$.S48. (Copied of pvoeeedings) 

- - iploinont is affected by 

' titled to a copy of tbe 

' liaal court by wblcb the ' 

. ..... trial does not proceed 
beyond tbe framing of charge. 1892 A W. N. 140. 

an accused is entitled to copies of documents and of his 

defence. 14 W. R 77. 

- — the record referred to Is tbe magisterial record and does not 
exclude the luformaticn which Jeada to action under b 107 Or. P. C. 
1930 Mad. 975 ; 1930 M. W. H. 1100 ; 1930 Or. C. 1191. 

S 650. (Power of Police OfNcer (o seise property sus- 
pected to be stolen). 

the police officer loiist hjsnsett seize such property and 

cannot order any other person to detain jt, 16 0. C. 371, and it 
authorises him to seize only suspected property and not other 
properly mixed with the stolen property. 1909 p. VV'. R 14 
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5. 652. (Power to compel reiteration of abducted 
females). 

the detention of n child iB a tni^sionarj school iigainst the 
will of her parent or guardian with a new to convert her to another 
religion would aoiount to unlawful detention. 16 C. 4S7 

the detention of 3 gir) hy the father io bis house against 
the will of her husband does not amount to unlawful detention, 
unless it Is shown that the detention was contrary to the wish of 
the girl 15 Cr L J. 712 (e) 

the Dc M alone can entertain a complaint and make an 

order under this sec. : he has no power to transfer the case to a 
sub-magistrate Ratanlal S63. 

ss 200 and 203 Cr P. C do not apply to a proceeding under 

this sec. 4 Bom L R 609 

an application to get back a girl from her father's custody 

on the allegation that she is the wife of the applicant must be made 
tq civil court and not to the criminal court. 10 C. W. R 75 (note). 

S 655. (Forms) 

the words of this sec afe not intended to supersede the 
provision of sec 90. 38 C L. J. 77 F. B , 35 C. 789 oierruted, 

—where M. adopted a form under s 96 to the provision of 
sec. 100 by altering the figures and by drawing up tbe warrant In 
terms required by s. K'O, it was perfectly legal. 44 C. 905. 

5. 696. (C«fo In whieh Judge or M. is personally 
into cstedl. 

-—where the prosecution is directed by the M. In his capacity 
as a member of a local body he is "legally interested" In the matter 
and IS disqualified from tr) log the case. 1929 Lab. 716 : 1929 Cr. C.* 
310 : 30 Cr L. J. 698 : 116 I. C. 881 : 30 Punj. L. R. 706. 

‘ ' ' ' ' ' sider in a company cannot 

• 362 of tbe Companies Act 

3 sec. 53 B. 716 : 1929 Bom. 

a S. J. IS not prohibited in law from bearing an appeal from 

a conviction by a M in which as an Insolvency Judge he allowed 
the prosecution to proceed. 21 A. L. J. 90 : 71 J. O. 363 : 24 Cr. L. 
J. 144. 

where the S. J, made complaint under s. 476 to the JI. 

and the M. dismissed the complaint tbe S. J. cannot bear revision 
against the order of discharge. 99 I. C. 85 ; 1927 Bom. 35 : 28 Cr. L. 
J. 53. (15 Bom. L. R. lUi. 27 A. 25, 37 a 221) Re/. 

in cases when the coart makes local Inspection the if.' 

should record tbe result thereof and ask tbe parties if they desire 
to adduce evidence and hear arguments about the same. When 
after delivering judgment, tbe conrl makes a note of tbe result of 
• the local inspection tbe procedore ie irregular but it Is not sufficient 
to vitiate the trial if the occus^ Is not prejudiced. 81 I. C 193 • 
25 Cr. L J. 705 : 1925 Cal. 353. 
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S. 5S6. ( Case (n whieh Judge or M. la persenall/ 
interested) — conld. 

——•a Magistrate is competent to inspect s place in orJer t® 
understanci tbe evidence, but if bo receives an impression in 
favour of one party be should give the other party opportunity to 
explain away that impression if possible. 1928 Mad. 494 : 54 M. L. J> 
442 : 29 Cr U J. 539 : 1928 M. W. N 69: 109 1, C, 363. 

— 'Wbere tbe M. went to make a local iospection not to 
understand evidence but to create evidence and introduced it into 
jhe case he acted without jurisdiction 1929 Pat. 160 : 116 I. C. 767 : 
20 Cr L. J. 652. tbe local inquiry conducted by the M. does not 
necessitate transfer but there may be circumstance under which 
it would be advisable to direct a transfer. 31 Cr. L. J. 555 : 1939 
A. L. J 606 : 123 I C. 685. 

■ ——a court which direots or sanctions a prosecution is not 
always precluded from trying the offence or hearing appeals. 
1924 i«ag 23 : 89 I. C. 1049 : 26 Cr. L. 3. 1491. 

the M. is not debarred from taking cognizance of a case 
cven'though be has taken some part in the mitlationoftheproceed' 
mgs in obtaining sanction under s. 195, 50 C. 135; 26 0. W. N. 878 : 
36 C. L J 180 

mere fact that the M. has issued a search warrant ' 
before tbe institution of tbe case does not debar him from tryms 
the ease witbin this section. 95 1. C. 319 : 27 Cr L J. 783 : 1936 
All. 428 

pecuniary interest of tbe M. even to a small extent is 
discualidcation indepeodently of tbe question of bias. 53 B 7i6: 
31 Bom L. R. 925 : 1929 Bom 404 ; 1929 Cr C 433. 

~.lf a M. Is (a close busiuess or in friendly relationship with 
' tbe nartv it IS undesirable tbat be should try the case. 8 Pat. 575: 
1919 Pat. 151 : 10 Fat. L. T. 711 : 116 I. C. 762 F. B. 

the disqualification uoder this sec. to try a case is not 

c " ^ *jj 9 n^ant of bonafides in the 

c t Bom. L. R. 935 : 1929 Cr. 

C 

S 26 Cr. P. C, Transfer.” 

S. 557, {Pi'acttsiog pleader Oot to sit as Magistrate 
in certain courts) 

• there is no bar to a pleader to act as Presidency M. the 

only thine required of him is to give up practice. 23 B 490. 

if a plesdsr practises Id the Honorary Magistrate’s court or 

In the township Magistrates court within whose jurisdiction that 
court is, he cannot sit as a M. in the Honorary Maeistrate’s court. 
25Cr. L. J. 211 (Cr.) 

S. 659. Provisions for powers of Judges and Mogl^frates 
being exercised by their successors in oKice. 

under this amended section a oompJaint under s. 195 

regarding an offence in connection with a proceeding in a Magis* • 
trate’s Court can be made by the successor in office 95.1 C 312: 
1926 Lafa. 305 : 27 Cr. L. J. 776 ; 27Puoj. L. R. 3I4, • -• 
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S. 561. (Special pfovlaiena with reapeet to offonce et 
eape by a husbentf). 

-where the I>t. Nt had taken cognizance of an ofTcnce 
referred to in clause (a) of thts aection the fact that the investigation 
into the offence was conducted by a subordinate Pohoe-officcr was 
not a material irregularity. 1895 A W, N, 9. 

5 561 A. (Saving o( Inherent power of H. C.) 

— >the H C, can penalise if frivolous nnd vexiitious application 
for transfer are resorted to as a means of preventing the ends of 
justice 32 Bom. L. R. U23 : 1930 Bom. 477 F. B 

the court could uot pass an order under sec 561>A which 

woul I conflict with the provision of sec. 86 Cr. P. C„ m the exercise of 
Its inherent power. A court cannot order restoration of property 
where the application Is made beyond the period prescribed by s. 
89. 26 Bom L R 719 82 I. C 365 . 23 Cr. L J 13 3 ; 1924 Bom. 

495. 

the H. C has inherent power to order the S. J to expunge 

remarks made by him m the order of bail if such remarks are likely 
to prejudice the 3f. in the impartial trial of the case. 1925 Nag. 328 : 
83 I C. 755 • 85 Cr L J 1363 ; 1925 Nag. 228. 

this aection recognises the inherent power of the H. C. to 
make such orders as m.iy be necessary to prevent abuse of the 
process of the Court, to expunge remarks against witness or 
accused But it is intended for cases of exceptional ciroumstanoss 
and should be exercised very sparingly. 93 1. 0. 974 t 1926 Lab. 
382 : 27 Cr L J. 5l0. 49 A 254 . 27 Cr. L. J. 1407 t 98 I. C. 719 : 
1937 All 193. 

theH C has inherent power to order deletion of passages 
from tbe judgments of the soboHinste Courts which are irrelevant 
or inadmissible and adversely affect the character of persons 
before tlio court. Duties of tbe trying Courts defined. 1928 Lab. 
740 109 I C 12 • 29 Cr L. J. 620 ; 29 Punj. L. R. 461 : 9 Lah. 269. 

tbe H C. has DO inherent power to alter or review its own 

judgment once it has passed it. except In cases where it is passed 
without jurisdiction or in default of appearance. 1923 Lah 462 : 
110 I C 221 29 Cr. L. J. €69 s 30 Punj. L. R.247: 10 Lab. 1,34 C. 
860 Eef 1927 Lah. 139 Disa. 

the words “or otherwise to secure tbe ends of justice" do not 

give the H. C an unrestricted or undefined power to make any order 
which, it might please to consider, it in the interets of justice. 
Tbe inherent powers of tbe H. C are as much controlled by 
principle and precedent as are lie express powers by statute. 1023 
Lab 462 : 29 Cr. L. J. 669 : 110 I. C. 221. 

this see. does not confer on the H. C. any new powers but 
merely provides that such inherent powers which the court may 
possess shall not be deemed to be limited or affected by anything 
contained in the Code. 1928 Lah. 462 ; 110 I. C. 221 5 29 Cr. L. J. 
669 : 10 Lab. 1 : 30 Punj L. R. 247. 

—tbe inherent jurisdiction of the court cannot be invoked 
to do any Act which would conflict with any provisions of law or 
50 
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S. 561. (SpeeUI provlilata with rptpaat to pflanea .t 
vapa by a huibana). 

— -where the Ut. M had taken coKnlianre of an offence 
referred to jd clause (a> of tb.teeciton the face thit the •nrctlfgatfon 
into the offence was conduclcii by a aubordMaie l‘oJjce-ofIjccr w»« 
not a tnateriallrregularity. lliSo A W. N 9 

S. 561 A. (Saving of Inhaeent power of H. C.l 

the H. C. Cdn penalise if frtcoloue .md vet.itiou* api.ticallon 
for transfer are resorted to as a mean* of prCTcniinc the «n,i< 
justice 32 Bom. L. R. U23 1930 llom 477 F 8 ‘ 

the court could not pass an order under sec 501-A which 

wouJ J conflict With the provision of sec 86 Cf P. C., m jhe cierelso of 
its inherent power. A court cannot order restoration of property 
where the appUcation It made beyond the period nresei-lbed hv • 

89. 26 Bom L. R.719: 82 I.C. 365 - 25 Cf. 1. J 12 3 - 19’t Pon,. 
4S5. 

— theH, C has inherent power to order the S J to etpunce 
‘ •'V' ifsuch reijiarki are likely 
• ^ .. 1525 2JeR 228 . 

. eot power of the U c. to 

make such orders ns may be necessary to prevent abuse of the 
procesi of the Court, to expunge remarks ognmst witness or 
accused. But it is Intended for esses of exceptional eiroumstances 
jnd should be exercised very sparingly. 93 1 C 974 1928 Lsh. 
382 :27 Cr. L, J. SlO. 49 A- 251: 27 Cr. L J. 1407 : 98 I C 719 
19 J7 All 193. ^ ^ , 

“ • • * ''"’er deletion of passages 

which are irrelevant 
character of persons 
irts deflned. 1928 Lah. 
L. R 461: 9 Lab. 269. 

• ^ ....wo. lit -liter or review its own 

- where it is passed 

>. 1928 Lah 46> ; 

■ • : 10 Lah. 1.34 C. 

, • 1 of justice" do not 

give the H. C so unrestricted or undenned power to make any order 
which. It might please to consider, it in the inrerets of justice. 
The inherent powers of the H C are as much controlled by 
principle and precedent as are its express powers by statute. 1928 
Lah 462 : 29 Cr. L J 669 . 110 1. 0. 22U 

'this see. does not confer on the H* C. any new powers but 
merely provides that such inherent powers which the court may 
possess shall not be deemed to be limited or affected by anything 
contained in tho Code. 1939 Lah. 462 : 110 1. C 221: “9 Cr. L. J. 
669 : 10 Lah. 1 : 30 Puaj L. R. 217 

— 'the inherent jurisdiction of the court cannot be Invoked 
to do any Act which would conflict with any provisions of law or ^ 
50 
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S. 556. ( Case In which Judge or M. Ii personalfr 
interested) — conld. 

—-a Magistrate is competeDt to inspect a place in order to 
understand the eridence, but if ho receives an impressioa la 
favour of one part; he should give tbs other party opportunity 
explain away that impression if possible. 1928 Mad. iSi : 5f M. L. 
442 : 29 Cr L. J. 539 ; 1928 M. W. U 69 ; 109 I. C 363. 

-.—where the M, went to make a local inspection not tc 
understand evidence but to create evidence and introduced it into 
Jbe case be acted without jurisdiction. 1929 Pat, 160 : 116 1. C. 767 ; 
20 Cr L. J. 652, tho focal inquiry conducted by the M. does not 
necessitate transfer but there may be circucistanco under which 
it would be advisable to direct a transfer. 31 Cr. L. J. 555 : 1930 
A. L J. 606 : 123 I O. 685. 

a court which directs or sanctions a prosecution is not 

always precluded from trying tho offence or hearing appeals. 
1924 Wag. 23 : 89 I. C. 1049 : 26 CV L. J. 14S1. 

—the M. IS not debarred from taking cognizance of a ca«® 
even though he has taken vome part in the iaitietios of (be proceed- 
ings in obtaining sanction under s. 195, 50 C. 135 j 26 C, W. K. 878 : 
36 0. L. J. 180 

—the mere fact that the M. has issued a search warrant' 
before the institution of the case does not debar him from trying 
the ease within this sectioo. 95 J. C. 319 : 27 Cf L J, 783 : 1926 


All. 423. 

—pecuniary interest of the M. even to a small extent ia 
diaaualidoation independeotly of the guestico of bias. S3 B 7i6 : 
31 Bom. L. R. 925 i 1929 Bom 404 ; 192V Cr C. 433. 

... I. ......o- — friendly relationship with 

• try the case. 8 Pat. 575 : 

3. 762 F. B. 


sec. to try a case is not 
'be want of bonafides in the 
I Bora. L. K. 925 : 1929 Cr. 


S.7S Cr. P. C, Transfer," 

S. 567. (Practising pleader not to sit as Magistrate 
In certain courts) 

there is no bar to a pleader to act as Presidency M. the 

only thing required of him is to give " 

—if a pleadsr practises in the ... 
in the township Magistrate's court 
court ia, he cannot flit as a M. in the 
25 Cr. L. J. 211 (Cr) 

5. 659. Frovitions tor powers of Judges and MaglTtrate* 
being exerctieU by their sucoessora In oH)ee. 

— -under this amended section a complaint under e. 195 
regarding an offence In connection with a proceeding in a Megis- • 
trale’s Court can bo made by tho successor in office. 95. J 0.312 5 
1926 Lah. 305 : 27 Cr. L. J. 776 : 27Pudj,L. R, 314, ^ : 



CRIUtSAL PRfXEDDRe CODE 


T8S 


S. 561. (SpeoUi prsvlilofts with reiptet to etfvne* of 
raps by a huaband). 

where the Ot. M had taken coRnliance of an offence 

referred to in clause (a) of this eectiOQ the fact that the mrostlRstloo 
into the offence was conducted by a subordinate Pohoe-ofllccr wna 
not a material irregularity. 189S A W. N. 9. 

S. 561 A. (Saving of inherent power of H . C.I 
— -the H. C. can penalise if frivolous and vexatious apiilication 
for transfer are resorted to as a means of preventlnj: the ends of 
justice 32 Bom. L. R. 1123 1930 Bom- 477 F B 

—the court could not pass an order aader sec 561-A which 
wool 1 conflict with the provision of sec 86 Cr. P. C.. m the eserciso of 
its inherent power. A court cannot order restoration of property 
where the application IS made beyond the period prescribed by ■ 
89. 26 Bom. L R. 719 • 82 I.C 365.25 Cr. L J 12 3 l92l Bom' 
485 

theH. C has inherent power to order the S J to expunge 

remarks made by him In the order of bail if such remarks are hkcly 
to prejudice the 31. in the impartial in.al of the case 1925 Nag 228 • 
82 I. C. T53 : 25 Cr. L, J 1363 : 1925 Neg. 228. 

—»tbl3 section recognises the inherent power of the H C. to 
make such orders as may be necessary to prevent abuse of the 
process of the Court, to expunge remarks against witness or 
accused. But it is intended for eases of exceptional circumstances 
nod should be exercised very sparingly. 93 I. C 974 1926 Lsh. 
382 : 27 Cr. L J. 5l0, 49 A 254 : 27 Cr. L J. 1407 : 98 I C 719 
1927 All. 193. 

the H. C. has inherent power to order deletion of passages 
from the judgments of the subordinate Courts which are irrelevant 
or inadmissible and adversely affect the character of persons 
before the court. Duties of the trying Courts defined. 1928 Lah. 
740 • 109 1. C. 12 29 Cr. L. J. 620 : 29 Funj L. R. 461 : 9 Lah. 269. 

theH C. has no inherent power to alter or review Us own 

judgment once it has passed it. except in cases where it is passed 
without jurisdictiorj or in default of appearance. 1928 Lah 462 : 
1I0IC 221 29 Cr. L. J. 669 : 30 Punj. L. B. 247 : 10 Lah. I. 34 C. 
860 ^e/. 1927 Lah. 139 Disa. 

- the words "or otherwise to secure the ends of justice” do not 
give the H C an unrestricted or undefined power to make any order 
which, it might please to consider, it in the ioterets of justice. 
The Inherent powers of the H C are as much controlled by 
principle and precedent as are its express powers by statute. 1928 
Lah 463 : 29 Cr. L J 669 ; llO I. C. 221. 

—this sec. does not confer on the H. 0. any new powers but 
merely provides that such inherent powers which the court may 
possess shall not be deemed to be limited or affected by anything 
contained in the Code. 1923 Lab. 462 110 1. C 221 : 29 Cr. L. J. 
€69 : 10 Lah. 1 30 Punj L. B 247. 

the inherent jurisdiction of the court cannot be invoked 
to do any Act which would conflict with any provisions of law or 
50 
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S. 56I'A* (Saving of inherent power of H. C.)— cpnfcf. 
the general principles of criminal jurispruiieDce. 1929 Lah. 793; 
1929 Cr. C. 351, 1930 Nag, 61:31 Cr. L. J. 284 : 121 1. C. 651: 25 
N.Ii. R. 50. 

where the Police deny the aecased the right of Interrie*^* 

ing his legal adviser, the H- C. may Interfere nnder this section 
and allow the accused such access from the moment of bis arrest. 
50 B. 741 : 1926 Bom. 551 .• 97 1. C. 901 ; 27 Cr. L. J. 1169. 

the H. C. has inherent power under this section to stay the 

criminal proceeding pending the civil proceeding based on the same 
document 97 I. O. 426 : 27 Cr. L. J 1114, 30 Bom. L. B. 96? : 

I. C. 477 : 29 Cr. L J. 1053. 

—■the H. C. can grant bail In a cage disposed of by that court 
when appeal 18 to be preferred oris pending in the Privy Council- 
49 A. 247 : 9S I. C. 593 ; 27 Cr. L. J. 1377 ; 1927 All 97. 

—the H. C. should not give direotiona regarding dispensing 
of evidence or cutting abort the evidence. 1930 Lab. 465 : 31 F. L. B- 
207 : 123 I, C. 280 j 1930 Or. C. 533 ; 3l Cr. L. J, 482. 

- - the H C. has inherent power to interfere, independently of 
this code, with the wrongful search of a house by any officer 
of the Crown. 1928 All. 756 ; 10 A. I. Cr. R. 450 : 51 A. 377 j 30 Cr. 
L. J. 62 : 113 I. C. 78 : 27 A. L. J. 57. 

•*>^Ufidsr the provisions of8.56lAtbe appellate court has no 
power to entertain an appeal beyond the time allowed by the 
Limitation Schedule. 31 Cr. L J. 381 : 123 J. 0. 257. 

S. 562. (Power of court to release under prabatton of 
good conduct). 

the terma of the amended section are wide enough to 
include all offences whether under the Penal Code or any other law. 
9.1 I. C. 702 : 1926 Lah. 317 : 27 Cr. L. J. 478, 94 1. C. 189 : 1926 Lab. 
166 : 27 Cr L. J. 561. contra.. 93 I. a 992 ; J926 Bom. 230. 52 B. 250 : 
30 Bom. L, R. 375 : 1928 Bom. 152: 109 I. 0. 502 ; 29 Cr. L, J. 566. 
in this last case it has been held that this sec cannot be invoired 
m a prosecution under the Bombay Cities Alunicipal Act. 

— ^this sec. should not be applied to the case of people 
in possession of cocaine and other dangerous drugs in defiance of 
Excise Act. 1930 All, 19: 120 I. O. 2b4j 31 Cr. L. J. 32: 1930 
Cr, C. 35. 

—•a convicted person has a right of appeal from an order 
under cl. (1) of sec. 562. 41 C. L. J. 45 ; 52 C. 463 : 29 C. W. N. 151 : 
85 I. C. 135; 26 Cr. L.J. 455 ; 1925 Cal. 329 (1 Cr. L. J. 543. 1 Or. L. 

J. 1098 , 18 Cr, L. J. 400, 37 All. 3J) Ref. 

clause (1) contemplates only offences primarily punishable 

. i v’--- • --a J— - rcasesof fine only. 97I.C. 

. I ■ ' • has been passed a sentence 

* ■ . • C. 910 -. 10 Lah. 722 s 1930 

a. 562 is intended primarily for the first offenders but tbe , 

words used "and no previous conviction Is proved against him" seem • 
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S. 562. (Power of eourt to releaia under probation of good 
conduct) — conld 

to preclude the idea of ao loquIaitioD lato the part of the accuied. 
If no prerious conriction is proved at the trial a subsequent dis- 
covery of a coaviction of this type is no ground to interfere 
in revision The law li no reapeeter of persons but the terms 
of sec 56t il) ta) are wide la character arid antecedents of an’ 
, . ■ ‘ • T r W N. 593. 

, . . . . : le literate and 

• . s ' ■ ■ er this sec. is 

• . - • C. 76. . 

. • * . 1 • ■ . , ■ id with 8. 149 

I P. C it appeared that the older men engaged to the case were 
io some cases relatives of the youog lads and that it was just possible 
that some of them might have taken some part in the occurrence 
which did not amount to very much, held that under the circums- 
tanoe the accused might be dealt with under this section. 44 C. 
L J. 208 : 99 I C 38 ; 1927 Cal. 73 28 Cr. L. J. 6. 

an order under this section directing release cannot be 

said to be a punishment. 1924 Mag. 37 : 22 Kag. L R. }66. 

——8. 562 Cr P. C. does not apply to a ease under e. 411 I. P. C. 
85 I. C. 35 : 26 Cr. L. J. 419. 1 Pat. L. R. 174 s 1923 Pat. 297. 

—the statutory deprivation of a general right of appeal must 
always be construed strictly. Where there is an appeal on behalf 
of the eoneieted person against whom an order under s 562 (1) 
was made, by the operation of a. 4I5'A. there le a right of appeal In 
the other persons convicted with the former. 41 C. L. J. 45. 

a &f. 6f the second class has jurisdiction to pass an order 

under s 562 The proviao to eob-eec. 1 of a. 562 must be read as a 

.... .r p..b «« 1 n esB . Oi.f'. r ,T £■>{ . TOBC .1) get. 


L. J.'l53. 

.——a third class U. cannot discharge an accused after giving 
admonition under sub. eec. (l-A) a* the proviso to the section is 
applicable to the whole section incladlDg the newly added sub- 
sec. ll-A). 89 I. C. 1029 : 1925 Bom. 479 : 26 Cr. L. J. 1461 : 27 Bom. 
L. R. 1019. 

-^OD the proper construction ® * -"■ - •• • 

the other provisions of the section a 
of the section, even when without at 
obliged to pass a sentence of impris 
L. K. lU : 1925 Bom. 192 ; 2 6 Cr. L. J. 694. 

“I" ’ » . ■ ;ly In two caves and 

■ ■ fhen second judgmen 

■ ■ be a previous convi 


S. 662. (Power of court to release under probation of good 

conduct) — contd. ' ' 

— *whea the ac^rujej has already been placed on probation 
of good conduct on a previous cooriotlon o eentence in a second 
sentence by which ho is again placed on prohatienof gojd conduct 
Is illegal i93J Bum. 176. 1930 Or. O 5 S 2 ; 32 Bom. L. R. 336. 

——on order under s. 552 directing release upon probation ol 
good conduct cannot be said to be a punishment. 74 I. C. oo : 
Or. L- J. 738. 

—where the H C on appeal from a conviction by the 
Presidency M. directed release of the convict on execution o' a 
bond with two sureties for good behaviour but the accused failed to 
furnish the seaiirity ordered, held that the effect of the order of tbe 
H. C. was the release of the accused by the W himself on probatioo 
of good conduct. 86 L C. 59 : 1925 5fad. 496 . 26 Cr, L J. 683. 

the word “misappropriation'* covers as. 404 and 405 J- P- 
as well as s. 403 and the word “cheating’* covers ss. 418. 419 aed 
420 as well as s 417. 71 I. C 795 : 24 Cr. L. J. 251 ; 1923 Nag. 158 

in exercising the special power under 9 562 the daoger to 

the public and to the accused himself have to be guarded against. 
If the offence indicates not mere thoughtlessness but criminality 
also, such as a combination of design, ingratitude and a genersi 
character of craft and deceit, resort should not be bsd to the powers 
under the sec 81 I C. 152 : 25 Cr. L. J 12Zi t 1925 Smd. 75 


—In passing sentences at least two things are necessary to 
guard against, vis, d) danger to the public 12) danger to tbe 
accused btoiself. The public must not be led to Buppo.se that uH 
juvenile offenders may commit any crimes that they litre without 
any feat of punishment because that of course would be aq 
tliejr children into a lijf* 

ily to ss. 106 and 118 a«i^ 

does not come withinJ 

; : 1927 Lah. 735. 

—where a youth of 18 entices away a widow of 16 _ 
honorably marrying her and does not attempt to seduce or illtref 
her and is charged under s. 3661. P, O., held that it was preciseff 
for this sort of case that sec. 562 was enacted. 1929 All 930 19lif 
Cr. C. 658. ' 


.4 .n rn» — »— ■ . jon cbargsd Under s 307 fas 

that sec. is transportatiJio 
i to rigorous imprisonmeio' 
■ . 30 Cr. L. J. 789. 

—an accused who has deliberately committed perjury Ito 
_i — ij — . i. , , yjjjer this sec. 1928 liq*" 


il murder is not entitled to 
31 Punj. L. R 115 : 10 Lab. 
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S. 565. (Order for notifying address of previously convicted 

offender) — confd, 

tbo provisions of the sec. 231 (7) do not apply to an order 

under this sec. and such an order can be legally passed rritbout the 
previous conviction, on which it ia based, having been mentioned in 
the charge. The omission Is merely ao irregularity curable by ». 537. 
9 N.L R. 88. 

Conspiracy, Ee6 “£vt. Act s. JO” aod “I. P, C, Ss. ISO A and 
J20 S. ' 


cnoss-CAscs 

where there are cross'casss arising out of the same inci- 
dent, thev should not be beard at one and the same time, and the 
evidence in one case should not be considered in another. The 
of each case should be distinct. 39 O. L. J. 331 : 81 Ind. C. 557 J 
25 Cr. L. J. 941, 13 But. L. T 245. 

-—there is no foundation for the view that Police case should 
have precedence over a cross-case. The two cases should ordinarily 
be tried simultaoeousiy and eootemporanoously but should be dealt 
with wholly separately from each other, each on its own merits. 
28 C. W. N. 487 : 83 Ind. C. 625. 

— ^simultaneous trial of cross'cases separatriy is iega! 8 0. 
W. N 344. (25 if. 61 P. C.. J3 C t. B 275) Pist. II Bom. L. 
B. 740 s counter-oases should be tried by the same M. and sot by 
separate Ms or simultaneously. 27 C. W. If. 700. 14 0. 358 

-—^cross-eases should not be tried together. 14 C. 358, confro 

20 C. 537, 

—simultaneous trial does not vitiate trial If the accused is 
not prejudiced la hia defence. Where the judgment in each case is 
based on findings arrived at entirely upon the evidence in that 
case without any reference to the evidence in the other case,' the 
simultaneous trial cannot be said to have prejudiced the nartiss. 

21 Cr. L. J. 739 . 1 Pat. L. T. 498 : 58 I C. 243. 

when in respect of a riot between two factions there were 

• two cross-cases and a joint trial was held, the prosecution evidence 
In each being treated as the defence evidence in the other, the 
procedure was illegal. 81 1. 0. 39 j 1925 Lab. 149. 

——cross cases eboud be tried one after the other 27 C. W. ' 
N, 700 : 37 C. L. J. 410 ? 75 I. C, '364 t 24 Cr. L. J 940 : 1923 
Cal C44. 


J. 83 ' 

— both the cases must be tried by one and the same court. 
Simultaneous trial of two counter cases in two different courts 
is uodeslrable and unsatisfactory. 37 0. L. J. 410 ; 27 C. W. N. 
700 J 75 I. O. 364. 
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EASTERN BENGAL AND ASSAM DISORDERLY 
HOUSES ACT. 

s. 6 of the Aet creates ao offence under a local law, and 

proceedings relattoR to such offence should be taken under s. 190 
Cr. P. C 16 C W N 10<9 13 Cr. L. J, 691 : 16 I. C. 499. 

s 7 IS an enabling sec and is not a necessary part of the 

procedure of the Act prior to prosecution being Instituted. It 
is not necessary to have recourse to that section if the U. can be 
satisfied in other ways that the nuisance complained of is continuing. 
<ibote caa‘' 

where a M. authorised an Inspector of Police to enter 

and inspect the houses and the lospeetor asked the Sub-Inspector 
to make the inqoiry, the M. had no jurisdiction to take cognizance 
of the case on the Sub-Iospector’a report, above ease. 

—in the above ease the M could either treat the Sub- 
Inspector's report as a complaint under s. 190 (a) in which case 
he would have to call upon the Sub-Inspector to appear and 
substantiate the report on oath, or under 8. 155 direct the police to 
investigate the case and aubmit a obargs sheet if they thought 
proper, above case 

-—where the Sub.Inspector stated in bis report that he was 
satisfied that a woman "was going on with her profeesion of 
prostitution*' but did not say that she was using her house to the 
annoyance of the inhabitants of the vicinity, held, althongh the 
report might furnish a basts to the U. to call upon the Sub- 
lospeetor to depose on oath as cojnplamaut, the report itself did 
not disclose a complete case under s. 2 of the Act. above case. 

the District bf. has no power either under the Eastern Sengal 

and Assam Disorderly Houses Act or any other law to interfere 
with an order passed by a criminal court iu the exercise of its 
jurisdiction under s 3 of the Act. 45 C. 301 : El 0. W. N. 1135 s 
18 Cr. L, J. 736 : 40 I. 0. 738 ; 27 0. h. J. 89. 

— — proceediDgs under the Eastern Bengal and Assam Disorderly 
Houses Act are not governed by the Cr. P. C. and it is not necessary 
for the M. to act only on legal evidence or to administer oaths, 
but before passing au order under sec 3 the M. must satisfy himself 
not only that the houses are used as brothels or for the purposes 
of habitual prostitution or as disorderly houses but be must further 
find an additional fact to bring it within the provisions of cIs. (a), ib) 
or (c) of sec 2 of the Aet. 30 C. W. (f, 91. 


evidence act. 

Scope of the Evlifonee Act. 

“•the Evidence Act is a separate statute and its provisions 
are indepenaent of the rules of procedure contained in the Criminal 
Procedure Code. 94 I. C. 901 : 1926 Lah. 88 : 27 Cr. L. J, 709 : 27 
PuDj. L. R. 583. 

S. 3. (intirpretation elaute). 
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Court, - L , 

■—’tbe ^eBaittoa of the ward *'court*’ is framed siaapir for ibe 
purpose of this Act. 12 B 36 

the word “court” lociadcs both the Judge and the Jurr- The 

defioition is not raeant to be exhaustieo, 4 C. 4S3 F*. B. 

a M holding a prelimiaary Inquiry under s- 164 Cr. P. C. 

ta a Police iarestigatioQ does not exercise the function of a Courts 
11 B. 702. 

it inoludea Commissioners talriog evidence under the Civil 

or.Crimina) Procedure Code. 15 M. 136. 

Fact. 

the only sense in which in interpreting the Statute the word 

“fact" can be understood is that given by the dednition. 7 A. 
385 F. B. 

Relevant. 

—— reJevunt means admissible 3 O. W. 27, 26S iRote). 

Evidence. 

'~-it is so defined for the purpose of the Act only. 4 C. 492 
and It is exhaustive for that purpose. 2 L. B R. 272. 

——statement of accused is not evidence within this defini- 
tion. L B. B (1893-1900) 368. 

—the word “evidence'' signifies only the instruments i. 
witnesses and documents by mesas of which relevant facts are 
brought before the court. 1930 Nag. 242 . 1930 Cr, C 818.' 86 27. 
L. R 229. 

—it is most unfortunate that the Indian Law of Evidence does 
not permit an accused person to depose in support of his defence* 
1929 Pat. 143 ; 116 I. C. 756 30 Cr. L. 3. 646 

Proved. 

—— the s, embodies a sound rule of common sense. C C. W, N . 
ir. 495, 1 C. W.J7. 682. 22 C. 391. 

—where there is sufficient evidence of a fact, it is no objection 
to Its proof that more evidence might have been adduced. 9 M. L. A. 
568 : 1 W. B. 25 P. C. . 

the meaning of the expression “proved’' as defined in s. 3 

Is in no way affected by the incidenoe of the burden of proof. 50 0- 
318 

''proved'* means that it is an probable that a person should, 

as reasonable man. act upon it $ a fact need not be .proved with 

anything’’ “ *4r..._. — i,. .. 

“ proved, 
two stati 
matter s. 
talnable . 
tag mind 
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6. 6. (Evidene* may t>* glvan of facto In laouo or roUvant 
facta). 

uodi'r tbe Eti. Act odmistlblllty it the rule nnd exclusion 

it tbe exception 16 B 661. 

it is clearly the duty of the Judge apart altogether from 

any objection by the partiet to exclude ali Irreleraot erldence. 5 
Pat L J 410 1921 Pat 17 571. C. 561. 

uncDonectcd instances of r< ' 

the isaaie firm in 8ub3equfent years • ■ 

tbe Evi Act 6 C. 655 : 8 C. L. f 
12 Cr L J 611. U B. R. 1897-1301 ‘ 

witnesses may be examine- ■ 

other witnesses under si S, II ai 
their credit. 11 B. H. 167 

S 6 (Ralavanoy of facts forming part of same trans- 
aet'on). 

— ~wbere a prisoner, a booking clerk committed criminal breach 
of trust in respect of certain sums, bis coofrssloDS before the TrafBe 
Manager would be admissible under this s. 9 b. K. C. 856. 

a certain witness in a case of abduction gave evidence that 
he bad seen 3 women who were sleepiog in the same bari aa 
complainant and his wife that oigbt. ssarebiog for eometbiog at 
dusk. These women were not examined at witnesses and when the 
witness was asked as to what reply one of tbe women gave and tbe 
Witness was not able to anewer and tbe Sessions Judge excluded 
such evidence, he'd that tbe eearcb could sot be treated as part of 
tbe same transaction as tbe abduction at night and that ss. 6, 8, 9 
were not applicable. 42 C. L J 111 : 96 1. C. 433 : 26 C. L. 
J 1553 . 1926 Cal 105. 

where in a rape case the defence relied on a statement 

by the mother of the girl to the effect that the girl had told her 
that she was bitten by a leech, tbe statement was not substantive 
evidence though it could he used to corroborate or contradict the 
Btatement made by the girl. 50 C. L. J. 524: 1930 Cal, 132 : 1930 
Cr. C. 132. 

. statement of a woman raped is not admissible m evidence 
under s. 6 but may be admissible In evidence as complaint under s 8, 
4 Lab L. J. 491. 

where a woman raped made a statement to her relative 

shortly after and committed eulcide three days after her statement 
was not admissible under this sec. 1930 M. W. N. 702. 

.—hearsay evidence of the statement of -a by-stander as to 
an occurrence would be admissible as a part of the res geslce 
only if it was made at tbe time tbe transaction was taking place or 
80 shortly before or after it as to form the same transaction. 4 
C. W. N. 265 : 5 Cr. L. J. 71. 10 C. 302 D\st. 

^—statement by Ininred person to a third person in the 
presence of tbe accused who did not deny it, is admissible. 10 
0. 302. 
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S. 6.- -'(Relevancy of facts forming part of-'Same transac- 

■toln) — confd. 

~this S. gives statutory recognition to a -well known rule of 
law, that facts which form part of the res gestce are admissible ia 
evidence. 34 P. B. Cr. 1914 i 27 Ind. C. 554 : l6 Gc. L. J. 184. 

— ->wbere the offence under trial {s hlmg a false complaint, 
what happened of the oomplamtat the aubsequeot Police investi- 
gation. forma no part of res geStcc. 4S M. 6J0 : 86 I. C. 209 : 1933 

M. W. N, 68. 

— -the statement of a person not examined as a witness 
through the mouth of a witness cannot be evidence as part of the 
reagesta, if the statement thongb made at the time of the occor- 
fence was not in respect of the occurrence itself but with regard 
to an event which took place a year ago, which was altogether 
a different event Nor would it be admissible under a. 8 as it 
would be purely hearsay evidence. 42 C. h. J. 504 ; 1926 Cel. 139 ; 
92 I. C. 442 j 52 C. 272. 

S. 7. (Facts which are oecasian, cause or effect of 
facts In issue)* 

-^—Circumstantial evidence to be relied upon must not merely 
point to the inference to be drawn but it must be of such a nature 
that It can possibly lead to no other inference. 56 C. 738 : S3 0. 
■W. N. 211 2 1929 Cal. 37 : 116 X, C. 376. 

——when the case depends largely on the inference to be 
drawn from circumstances it Is necessary that the facts should 
be considered as a whole as well as In relation to each other. 33 C. 
W. N 439 ; 1929 Cal. 533 i 119 I. C 116. 

S. 0. (Motive, preparstion, previous or subsequent 
conduct). 

——answer given by an accused person to bis superior jn 
explanation of an official Irregularity can be proved against him, 
if subsequently ascertained to be false. 4 Bom. L. R. S84. 

3 motive IS that which moves a man to do a particular 

act. 62 I. C 545. 

'evidence of motive only can never supply the want of 

Teliablo evidence, direct or circumstantial, of the commission qf 
the crime. 94 I. 0. 901 : 1926 Lah. 88 1 S7 Cr. L. J. 709 ; 27 Punj. 
L.R 583. 

—the signs cannot be regarded as cooduot, within the 
meaning of this sec. as the eigos taken alone without the questions, 
cannot be counected with the cause of the death. 7 A. 383 : A. W. 

N. 1S85 78 F. B. . 

— 'the conduct and sets of the accused are not dealt with 
in S. 27 and are admissible under tbissec. 6 A. L J. 839: 3l A. 
392 ; 10 Cr. L. J. 212 : 12 Cr. L. J.119: 9 Ind. C, 718 : 4 8 L.R. 209. 

—■the mere fact that the accused pointed out the several 
places of Incident narrated by the approver is not admissible as 
evidence of conduct. 1929 Lab. 794 s 1929 Or. C. 426 : 121 I, C, 497 : 

-31 Cr. L, J. 2C9 ’ * 
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S. B. (Motivs. preparatlAn. pravleus or cubsaqupBt 
«9nducl)— con(d. 

—the geiticulationi of deaf mute at the place where the 
dead body wae found during Police enquiry cannot be admieaiblo 
against the accused as conduct under ibis eeclion, S 0. 0. S16. 

a first information report against an accused is admUslbte 

in esidence under this section as part of the informant’a conduct. 
54 C 2d7 44 C L J. 253 : 1327 Cal 17 : 39 I. C. 227 : 1927 Cal. 17 : 
28 Cr L. J 99 

where the child on whom the rape was committed refused 

to make auy statement, statement of the mother as regards the 
answers given by the child in reply to questions put to her could 
not be admitted in evidence 3l Punj L. R. 391 : 1930 Lab. 84 : 31 
Cr. L. J HI 1930 Cr C. 100 : 120 I. C. 539 

S. 9. (Facta neoasaary to aaplatn or Introduea relevant 
lacts). 

a comparison of thumb impressions is admlsiblo under this 

eec if the similarity of these impressions can establish the identity 
of a person who is charged with forgery. 2 C. W. N. 33, 3 N. L. R. 

X ! 5 Cr L J 220 9 C. W. N. 520 

——as absconding shows that the absconder Is concerned in 
the crime, so anything which tends to explain bis conduct Is rele- 
vant under this sec. 62 L C. 545. 

—evidence of 5faglstrate conducting indenttfication parade 
may he used to corroborate identifying witness’s evidence. 47 
A 39 : 1925 All 223 

S. 10. (Things said or dene by conspirator.) 

the application of the sec. is strictly conditional upon there 

being a reasooale ground to believe that two or more persons have 
conspired to commit an offence. 37 C. 467 ; ]4 C. W. N. 1114 : 10 C. L. J. 
453 7 Ind. C. 359 i 30 C. 983 : 1930 if. W. Jf. 1249 

a coaspiracy consists not merely in the intention of two 

or more but in the agreement of two or more to do an unlawful 
act or to do a lawful act by unlawful means. So long as such a 
design rests in intention only it is not indictable. 37 C. 467 ; 14 
C. W N. 1114 s IOC. L.J. 453:71.0.359. 

—although to establish the charge of conspiracy there must 
be agreement there need not be proof of direct meeting or combioa- 
tlOD. nor need tbe parties be brought into each other’s presence : 
the agreement may be loferred from circumstances raising a- 
presumption of a common concerted plan to carry out tbe unlawful 
design, abotf case. 

where several persons are charged with the same conspiracy 

it IS a legal impossibility that some should be found guilty of 
one conspiracy and some of ffae other. Association /or music, 
gymnastic exercises and lathi play amongst yonng men living in 
- the same village or attending tbe came school are ordinary incidents 
of village or school life and eonld hardly with propriety be proved 
■os 'formlae; elements la any alleged scheme of conspiracy towage 
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S. 10. {Things said or done by eonspiMtor)— ccm/d, 
war against tbe Eing-Emperor and all tbe more so, when they are- 
shown to have been accompanied by a complete absence of secrecr 
and rather by a courting of publicUy. 38 C. 559 r 15 0. W. N. 593. 

where the accused is charged with an offence of conspiracy 

and acts of cheating in presence of conspiracy, the charge is not 
bad and it is open to the prosecution to prove such acts in order 
that from these the existence of the conspiracr may be proved. 
35C. L. J. 279. 35M.61 Dut 

the crimiaality of the conspiracy Is distinct from and 

Independent of the criminality of the overt acts. When persons 
have been taken Into custody and are In a condition which makes 
it Impossible for them to act In aid or In furtherance of the cons- 
piracy. the acts of persons who were members of the conspiracy 
and who are still free to act in presence thereof, are not admissible 
as against them ; these acts can no longer be deemed as the acts of 
co-conspirators. IS C- L. J. 517. 

—when no conspiracy was proved the self-lDcriminatlng 
statement of one was not admiesibie against the other accused. 
18 0. L J. 590 : 14 Cr, L J. 58C : 21 Ind. C. 378. 

— ~tbe object of this sec. is to ensure that one person shall 
not be made liable for the acts of another until some bond In the 
nature of agency has been established between them and tbe acts 
of another which it is proposed to attribute vicariously to tbe 
person charged must be in furtherance of the common design and 
after such design was entertained 1929 Pat. 145 i 116 I. C. 756: 
30 Cr. 1. J 646, F. B. 

this sec. IS intended to make evidence communication 

between different conspirators while the conspiracy is going on, 
with reference to the carrying out of the conspiracy, 38 C. 169 : 

15 O. W. N. 25 ; U Cr L. J. 710 * « lod. O. 770. 

——when two persons conepiro together to commit an offence 
each is regarded as being th* agent of another and just as the 
principal is liable for the acts of tbe agent so each conspirator 
l3 liable for the acta of hi^ foHow-conspirator done In furtherance 
of tbe common intention. 31 Bom. L B. 515. 

■ a letter of a person cannot be admissible in evidence without 

proving that be is a party to tbe conspiracy. 25 Bom. L. B. 248. 

where there Is reasonable ground to believe timt two or 

more persons have conspired together to commit an offence, any- 
thing said, done or written by any one of such persons in reference 
to their common intention may bo proved both for the purpose 
of proving tbe existence of the conspiracy as also for showing that 
any such person was a party to it. 28 <7. 797. 

■ a conspiracy within this see. contemplates something more 

than the joint act of two or more persons to commit an offence. 
4C. W. N. 528,25 B. 230. 

—what has to be established under this sec. to make a docu- • 
ment. found In tbe possession of one of several persons accused of 
conspiracy, admissible against tbe other accused, is that there 1» 
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S. 10. . (Things said or done by ooniplrstop) •eonld. 


reasonable ground to beUeve in the existence of consplrac>* amongst 
auch persons It is not necessary for this purpose to e\tab1iah by 
independent eridence that they are conspirators. 1C 0 W. N. It05> 
ICInd.C. 257. 

where a letter written by a stranger to a conspirator is not 

shown to bare bean received or replied to or otherwise acted upon 
by the tatter it IS not suRicient to establish the former's connection 
with tbe conspiracy ao as to make his acts done in pursuance of 
the coDspiracy, aboie cast 

overt acts may properly be looked at as evidence of tbo 

existence of a concerted intention and m many cases it is only 
by means of overt acts that the existence of tbe conspiracy can be 
detected. But tte cnmiuallty of tbe conspiracy is indepeodentof 
the criminality of the overt act avote tatc. 

statement of accused after arrest and not amounting to a 

confession IS not admissible agaiost a co-accused cither under s. 10 
or a. SO but only against himself 40 C 700 30 C. L. J 255 f3S C 

169. 15 C L. J. 517) /ol. ' 

—^•where more than two persons are charged with conspiracy 
(t docs not follow that eilbcr all tbo conspirators must be convicted 
or they must all be acquitted. 14 C. W. K 1114, simifar ease 41 
C 754. 


-^but where three persons were charged of criminal conspiracy 
and two were acquitted, it was held that tbe third .ilso must be 
acquitted. 30 C W. N. 94 : Vl | O. 883. 1926 Cal. 345. 


83 I. C. 513. 

there is a considerable iDconsistency between the provisions 

of 8 10 and the illustrations attached thereto. 11 P. W It. 19i5 Cr 
37 C. 507, 28 C 797. 

S. 11. (When facts not otherwise relevant become relevant.) 

this sec is controlled by 8.32 where the evidence consists 

of the statements of persons who are dead 110 I O. 521 : ig2s 
Cal. 893. 

the words of tbe sec. are very wide. 16 B. 414 

this sec. must he read subject to the other ss. of this Act: 

so, if the tenor of a deposition made by a person since deceased 

J... -.4 ».i> _..UT_ .1 . , .r . >B 4Uq provisions of s. Jl 

■ 34 A 341, folloiced 

• • ■ a babitnal cheat, the 

fact that be belongs to an orgoolsation formed for tbe purpose of 
habitually cheating in concert, is relevant under this see., 37 C. 91 ; 
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S« 11. (When facts not otherwise relevant become relevant) 

— contd. 


14 C. W. K. 49, and it ia open to tbe prosecution to prove agaiost 
eacb person that tbe membera of tbe gang are obeat. above case. 

— — alJ previous statemeota made by tbe accused bariog bearing 
on tbe question of his guilt are admissible. 4 Pat. L. T. 381 ; 73 
I. C. 963. 

‘facts’ do not include judgment, so a judgment in which 

one of the parties was not a party in tbe previous suit and which is 
not admissible under secs. 4b and 43 £vi. Act, cannot be admissible 
under this sec. 6 C. 171 F. 8. (U O. 5s>2. 12 O. 207, 13 C. 352. F. B.. 
11 M. 116, 12 A IF. e.)/W., (12 M. 9, 10 A. 585. 15 Af. 19, 1» 
M. 73. 23 C. 623) Dist. 

former judgment in which one of tbe parties was not party 

may under certain circumstances go id evidence. 22 O. 533 P, C., 
25 A 546, 9 C. W N. 402, 12 C. W. N. 739. 35 C. 701 : 12 C. W’. fi 
657 5 7 O L. J. 563. 4 C. 633, P. C., 50 C. 370 r 37 C. L J. 233. 


-judgment not interpartea ia admissible under s, 11 and 13 
of tbe £vi. Act. to prove tbe motive of a transaction alleged to be 
henami. 1029 Pat. 739 { 8 Pat. 783. 

--~tbougb the recitals in a judgment cannot be used as 
evidence, still the judgment is evidence as a relevant fact or as 
transaction. Svidesce of custom in tbe connected families may be 
evidence of custom in tbe family in question. 53 C. 379' 37 C. 

J. 233 . 1923 Oal. 485, 29 C. 343 f?e/. 

~judgment of prior forfeiture proceeding is admissible In 
subsequent case under s. 153 A, 1 P O. 194 1 C. 225. 1927 Ail 654 i 
28 Cr L. J 785 s 25 A. L J. 846. 

-^‘'bigbly probable' points out that tbe connection between 
the facts in issue and tbo connected facte sought to be proved must 
be 80 mediate as to render the co-etisteoco of the two facts high/y 
ptobaSr 6 C 655. 25 C. 210 ' 2 C W. it. 91. 47 C. 671 F. B. 

documents not inter partes containing boundaries of other 

lands are not admissible. 25 C. VV. Jf. 1022 i 63 1. & 954, 14 C. 

L. J. 457 • 19 C. W N. 463. ti8 I. C 314. 329. 1943 Nag. 22, 35 
C. L. J. 19, 28 C. IV N. 1092, 29 O. VV. N. 469 : 86 I. 0. 674 : 1925 
Cal. 684, 41 C. L. J. 374 ; 86 I. C. 734 : 1925 Cal 1034 84 I. 0. 420 ; 
1924 Cai. 1067, 45 O. L. J. 55; 30 C. VV. N. 7615 97 1. 0.265; 1926 • 

Cal.918. 105 I. C.61 tC). 45C. L. J. 138; 101 I. O. 542, 44 O. L J, 

582 ; 99 I. C. 907, 1927 Cal 230, 91 I. O. 688 j 1926 Cai. 479. 1927 
Cal 918. 29 Punj. L. R. 74. 109 I. C. 728 : 1928 Lab. 428, 1927 Lah. 
448, but they are admissible when the parties to those documents 
are examined in tbe case. 33 C. W. N, 1085. 

——in the case of a dispute as to the right to tbe possession 
of a particular piece of land, dccumenta * relating to lands on the 
-* .V. - --v — a — .. — persons who were in 

• admissible in evidence. 9i 

27 Lab. 448, 101 J. 0. 42 : 

^ when tbe parties to those 

documents are examined. - 33 C. W. N. 1085. 
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S. 11. (When faeti not otherwiee relevant become relevant) 

—<vnld. 

•^-recitals of boundariea la a sale certificate relatiog to * 
adioloiog lands are DOt admlastble to prove the facts stated therein. 
110 I. C. 521 : 1928 Cal. 893. 

document not inter parses containing recital that particular 

land belongs to a particular Aotc/a. Is admissible In evidence. 5 
C.L.J. 53. ron/ra 10 0. W. N 468. which holds that 5 C. L. J. 55 
is only an obiter, but see 23 C. L. J. 578. 

but such documents may be admissible in evidence under 

s. 32 (3) Evi.Act. 1923 Cal 299. 1928 Lah. 428 : 10 Lab. L. J. 370 : 
109 I. C 728. See caiei under 3. 32 Eti. Act. 

— ^a document which is not admissible in evidence on account 
of its being barred under s. 49 Registration Act, Is admissible in 
evidence under a. 11 Evi. Act, if it Is inconsistent with the fact in 
issue. 1930 All. liO : 122 I G. 895 

•^—ezporte decree of rent proves the existence of the tenancy 
at the time. 1923 Cal 270 : 67 1. C. 787. 3 Pat L T. 570 • 1922 
P. 557 : 65 I. C. 856. 

^—entries in Batwara papers, admissibility of 1926 Cal. 115, 

a comparison of thumb impression is admissible under this 

see 1 C. W. N, 33. 

a mortgage executed by tbe son in which the father Is 
described ss dead is admissible when death of tbe father is In 
question. 1923 Cal. 378 : 72 I. C. 985. 

—when a document is admitted in evidence recitals therein 
are cot evidence especially if they are merely assertions by a person 
who IS alive and who might have been brought before tbe court as 
a witness 1923 CaL 290 : 68 I. C. 282 

the fact that a deceased, after an alleged ntka marriage, has 
executed a will in which her name was not mentioned is a 
relevant fact to disprove tbe marriage 7 C. W, N. 665 ; 27 B, 485 
P. C. 

neither under s. 11 nor under e. 145 Evi. Act is the prior 

deposition of a third party admissible to contradict tbe evidence 
or impeach tbe credit of a witness in the case. 34 M. L T. 355: 
78 I. C. 176 s 1924 Mad. 537, 

m a suit for rent, a statement contained in an order for 

delivery of possession as to tbe rent payable is not admissible in 
QVidence. 8? I.C. 512 (c>. 

* self serving statements are admissible where they mate 

relevant fact highly probable or improbable or where they are 
res geslos 1025 Pat. 68. 

—mental feelings of a person who is dead expressed In a 
will are highly relevant to the question of his religion and such 
statemeoiB are admissible both under a. 11 (2) and a. 21 (2) of tbe Evi. 
Act. 1930 Rang. 42 : 121 I.C. 796. 7 Rang. 720. 
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S. 12. {Facts tending to determine amount o) damages 
are relevant). 

——a party cannot bo aliovred compensation for losaes which 
might have been reasonably avoided. 47 0. 1027 : 33 C. L. 0. 7i : 
01 I. 0. 14. . , • 

measure of damages in aotioipatorr breach of contract. 

32 O. L. J 168 

a measure of damages for breach of contract to deliver 

goods within a specific time when the vendor gives previous notice 
to the purchaser of hts inability to perform the contract. 30 
C. 477, 


S. 13. {Facts relevant wtien right or custom is in 
question). 


"fight” in e. 13 only applies to incorporeal rights both private 

'and public, and the word traosactioo dose not include a judg- 
ment. 6 0. 171, F B., 8 a 483 F. B.. 10 B 435. /h/. Contra . 15 0. 
533 : 12 A. 1, F. B. 

-—the meaning of the word •fight.' must bo the same in both 
-the clauses. 12 A. 1 p. 14 F. B. 

——the words of the seo. are very wide giving a wide interpre* 
tation to the sec., the mere assertion ot the right is sulficieot 
assertion oi a right in prior suit need not bo successful. 1923 Cal. 
727 ; b2 I 0. 104. 

—the words 'where the question is os to the existeace of any 
right or custom' limit the aeotioo. 31 B 143 


~-*~fonDer judgment m which ooo of the parties was sot a 
party r . - in evidence 23 C 533, 

PC 2 ■ ' ' ’ O'- N 35 0. 

701 12 , . P C.28C 142.7 0 L. 

J. 90. 9 


— radgmenta not inter partes arc admissible under s. 13, 1923 
Cal 194. 13 D. 143. 114 I. C. Gi6. 1929 Nag. 88, 1930 Pat. 231. but 
not the findings 65 I. 0. 525, 88 I. C. 699. 28 C. W. N. 943. 83 I. 0. 99. 

finding of facts arrived at on the evidence in one case cannot 

be the evidence of that fact in another case where parties are not 
the same. 33 0. 'W. N. 463 : 27 A. L.J. 246: 1929 P. C. 99; 56 A. 119 : 
56 0. 1003 : 49 C. L. J. 327 ; 3l Bom. L. R. 734 : IK I. 0. 561 P. C. 


——a judgment not in rem nor relating to public matter nor 
between the parties is relevant for the purpose of decision of tbe 
same point in a subsequent suit. 1930 Nag. 1 : 86 N. L. R. 33 : 121 
1 0. 644 F. B. (1929 P. C. 99, 1 Lah. 5l0) /?ef on. 22 C. 533 P. 
C. Vtel.. 1926 Nag. 139 Overruled. (29 C. 187 P. C. 35 0. 701. 
1921 Mad. 248) Re/. 

——judgment not inter partes is relevant as showing transec- 
tion iaconslstent with the right claimed, 1 C, W^, N, 86S : 19 A. 
277 : 24 I. A. lO P. 0. or /or corroboration of a fact assorted by tbe 
■party In oral evidence. 1929 Pat. 749. 
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S.13. (Facts relevant when right or custom it In question) 

— eottd. 

judgmeot not inirr partes but which relates to the sub- 
ject-matter of tbo suit and cvidecces the asiertlon of right in 
coDtroversf is admissible, fill C. 4fiS«6j I. C. C90(C) 1933 Oudh. 
93 : 65 1.0.3)8,83 I. C. 699. as evidence of title. 89 I. O. 663. 

lodgments not infer forfes In which an adoption was upheld 

constitute relevant pieces of evidence. 114 I. C. filfi. 

documents not inferporfes are admissible under s. 13. 30 0. 

W. N. 826 43 C. L. J. 32? : 1926 Cal. 822 s 95 1, 0. 334. 

old ludgments contatoing the pleadings under the rules then 

prevailing is admlisihle as admissions of parties. 3 C. L. J. 521, 

9 0. 536 /’of. 

^—rent-decree obtained by a co-sbarcr landlord is admissible to 
prove rate of rent. 1928 Cal. 355 : 1I3 1 C 785. 22 C. \V. N. 304 
22 G. 533 P C 1923 Cal 355 confra. 1928 Cal. 353 112, I. C. 787, 
(25 C. 522 F. B, 1353 P C. 1) /ol. and 22 C. W. N 304 'lof /of. 22 
C. 533 P C Z)uf 

m a suit for possession previous lodgment in a proceeding 
under s. 145 Cr. P C, is admissible in evidence to prove possession. 
40 0. L J.30. 

—a document executed by a stranger in favour of tbe plff’a 
ancestor admitting bis right, is admissible as evidence of title. 1 
Pat. 275 : 1922 P. 488 . 3 Pat L. T. 792 

—a document under which a person derives title can be used 
in evidence where a question of title is raised with reference to land 
included m it or outside it as the case may be. 101 1. 0. 792 : 1927 
Cal 576 

-a kabala which recites that a bolding was a dwelling bouse 

is admissible m evidence under this sec. although tbo document is not 
inter partes. 55 C. 355 : 32 C. W. N. 184: 1928 Cal. 315 s 107 I. C. 81. 

a will recitiog the permanent nature of a tenancy is ad* 

missible when the will relates to the nature of the tenancy. 56 C. 
275 : 1929 Cal. 473 s 1181.0 353. 

a report containing signatures of revenue officers and 

residents of the village are admissible under this sec. where the 
right as Mohunt was asserted. 1930 A L. J 964. 

— to prove or disprove a custom or right tho transaction by 
. which right or custom is asserted or denied, is relevant but not 
the transaotioa in which or in the course of wbah such custom is 
asserted or denied. The right or custom must bo asserted by the 
transaction itself. 11 C. W. M, 703 

—custom is a rule which, in particular family or a particular 
district has. from a long usage, obtained the force of law. 26 W. R. 
55 : 3 I. A. 259. P. C. 

——the legal title of custom to recognition depends on their 
antiquity and certainty 14 if. I. A. 570. P. C. 

where a custom is In dispute the scope of its inquiry need 
not be confined to the particular locality in which the person 
alleging the custom resides. 27 C. 379, 23 G. 427. 

51 
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5. 13. (Facts relevant when rl0ht or etutom is in 
questlon}-'con/<f. 

a facnily custom on a derogattoa of ordioary law cannot be 

supported on a slender foandatloo. 24 A. 263 P. C., 12 M. 1. A. 8J* 
242, P. C. 

tbe transactions reffered to in clause (a), are transactions 

by rriilcb a right or custom was created, c/ai‘med, recognised, as- 
serted or denied. lie W. N 703. 

——a suit in which the question of the validity of an orphan's 
adoption IS in question a statement made in a prior litigation is 
admissible to prove an instance of an orphan’s adoption. 1229 All. 
561:118 I. C. 154. 

■ - — a benami document being a fictitious transaction is not 
admissible in evidence os a “transaction'’ under this sec. 31 C. W. 2J. 
32 : 99 I. a 189 : 1937 Cal. 1. 

previous transaction in respect of different property is 

not "transaction” witbin tbo section. 29 C. W. K. 469 : 1925 CaJ. 
684 ; 86 I 0. 674. 11 C W. N. 703 Fot. 

— ^the word "claims'’ denotes a demand or assertion in relation 
to a thing or attribute as against or from some person or persons 
showing tbe existence of a rigbP to it in the claimant. A bare 
statement may or may not be a claim according to tbe attending 
clroumstance in which it is made. 29 C. W, N. 469 : 86 I. C. 674, 
1925 Cal 684. 

•~~lo a disputo regardiog tbe nature of tbe land recitals la 
sale deeds made by vendore in &vour of one party to the suit sbowing 
nature of tbe same land is admissible in evidence. 1930 All 299: 
1930 A L J. 564, 11 A. L J. 139 Itel on. {25 B. 63, 16 C. W. N. 25S 
17 0. W. N 108 s 1924 Cal 1067, 45C. 159, 1922 Cal. 252), i9e/. 

a map prepared by an officer of Govt, while be was in, 

charge of a Kbasniabal. tbe Govt, being in possession ns private 
proprietor, is relevant under tbis sec. as evidence of possession 
or assertion of a right. 5 C. 287. 

chittas prepared by Govt, for its own private uso in con- 
nection with resumption proceedings are not admissible against 
private persons for t'he purpose of proving that the lands described 
therein are or are not of a particular character or tenure. 1927 
Cal. 189 : 98 I. O. 85. 

Batwara £hasras made la the presence of tbe proprietors . 

are evidence against them under both ss. 13 and 18 Evi. Act. 1929 
Pat. 32 ; 114 I. C. 479 ; 10 Pat. L. T. 399. 

statement contained in a faebanama executed by tbe 

deceased grandfather of tbe tenant to prove whether the rent Is 
naiedt or bAoicif is not admissible. 11 O. W. N. 703. 

tbe assertion of title by tbe mortgagor In a mortgage deed 

!s admissible m evidence under this sec. ond when he Is dead it Is 
also admissible under a, 32 Cl. (7). 1921 M. W. N. 660: 14 L. W 
327, 70 I. 0. SSO. 

—-a discharged mortgage bond is admissible to prove rale 
of rent. 112 I. C. 787 : 1928 CaU 703. 
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S. 14 (Facts showing axiitenes of state of rnlnd &.c.) 

‘this see. applies to cases where a particular act Is more or 

less cHmioal or culpable according to the state of feeling or mind, 
of'the accused and it canoot be extended to cases where the ques- 
tion of guilt or innocence depends npoo actual facts. CC 659. 

in a case under s 106 I. P. C. other fraudulent transfers 

cn the same day and apparently with the same intentiou may be 
proved. 16 B 414. 

where certain speeches form the subject matter of a charge 

for sedition and when such speeches form part of series of speeches 
or lectures >0 one topic, any of such speeches is admissible under 
this section. 32 M- 3. 

where a particular transaction is one of a series of similar 

frauds, evidence of other frauds is admissible under this section. 
9 0. L. J. 610 

but where a person is charged of one olTeoce, evidence of 

guilt of another offence cannot be gives except to prove the 
elements mentioned in this s . 18 C L. J 578 , 47 C 671 F. B. 

where an accuied person is charged with belengtog to a 
gang of persona associated for the purpose of babituaJJy com- 
mitting daooity under a 400 1 P. C evidence showing that be has 
....I. .-I- *v.r. jjjg been ordered to 

• • _ ^ • under this s. 46 B. 

• facts showing the 

existence of a state of mind relevant only if they establish that 
such states of mind existed in reference to the particular matter 
in issue. 36 C. 573. 47 C. 671 : 21 C. W. N. 501 : 3l C. L. J. 402 F. B. 

. i ». _t -t»_ ..n. *. - where the state of mind 

• • * • ssue or a relevant fact 

oof of actual facts 1928 

Lian. ooi. 10 «./. uJj. 4* c.. on f. U . 12 P. R. 1913) Ret. on. 

ID a trial tinder 8 235 and b. 243 I. p, 0. evidence of the 

possession of counterfeit coin and instruments for their manufacture 
is admissible. 61 J, C. 617. 



rashness can be proved with reference to the particular 

oocurrence alone and the prosecution is not entitled to prove that 
the accused was rash generally or in relation to another occurrence 
1929 M. W. N. 395. 

former judgment more than 25 years old and convicting 

accused of dacovty is admissible In a case under s. 401 1. P. C. for 

,1 J , ‘ft and not habit committing 

■ under s 409 I. P. C. for the 

■ ■ of collateral offences in 
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S, 14, (Facts showing Existence of state of mind &e.) — contd. 
respect of other sums was not admissible. 192S Lab. 382 : 30 Cr. L* 
J.18 : lit; I. C. 830. 

— — a writing made sometimo after the committing of So 
offence under s. 12t I. P. C. is admissible to evidence under this sec 
1923 Bom. 78; 108 I. C. 30: 30 Bom. L. R 315 : 59 Cr. L. J. 320. 
10 Bom. L R. 818 He/. 

S. IS. (Facts bearing on question whether act was 
accidental or intentional) 

*.’ ■ *• I* r • • rule isid down in 

. • • shows that It i® 

■ one transaction, 

■ ■■ • • . • , milar occurrences. 

. . ■ : , , • • * • .* i2 F. B. 

— -m construing a newspaf— wo ♦«Vrn 

from the article as a whole and i ' • • ' 

•—an open user continue! 
time raises the piirsuraption tha & < 

1926 Lab. 522. • 

S. 16, (ExI.stenee of course of business when relevant), 
——a court cannot take as matters of public Dotoriety fim® 
of train between two places on a particular day, the number of 
mail trains within a given time and other like facts iovolred In 
such an enquiry. 30 C. L. j. 155. 

in a suit by a firm against another for the recovery of the 
balance of an account between tbem. it was held that it was 
reasonable to presume that the ordinary course was pursued in this 
case, 6 M. I A. 80, 90 P. C. 

Ss. 17-21. (Admission. adruisalhHity of) 

“admission" is usually applied to a civil transaction and to 
those matters in cnmlajl cases n-hfefa loroJre no criaitasl tateat, 
while '‘confession" is usually used in criminal court denoting an 
acknowledgement of guilt. An adnission in a civil court that a 
document is genuine cannot be regarded as a confession in forgery 
case. 1929 Cal. 539 ; 1929 Cr O 194. 37 a 4$7 He/. 

——the deposition of a witness in a former suit Is admissible as 
an admission in a subsequent enit in which such witness is a deft.' 
36 0. L. J. 186. 4 V. P. L. R. 19 : 65 I. 0. 345, 

—— admission in the pleadings of the deft, in a previous suit 
I-. i.-_ ...j _ ju-.j j— . — *. «- — •» la a lubse- 


■ ■ , ■ ■ . ■ ■ . . was untrue. 

lyjJ hisg. bl : bo a. V. uoo. 

- — -a party may snow that admission were mistaken or true. 5 O. 
L. J,115,11C. W. K.321:4C. L.J. 102 : 29 A. 184. P, C. but very 
clear proof is necessary to escape. 18 W. R. 280. 

— unless the admissions are rebutted tbe facts admitted 
must be taken to be established. 116 I. C. 903 : 1929 Lab. 318 10 
Lab. €94, 29 A. 184 P. C. /oi. 
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S 9 . 17 '- 21 . (Admlstion, admiatiblllty 

the burden of proof reita heaellf upon tbc partjr and after him 
upon bis heirs to show that tho admissions made in a court of law were 
untrue. 53 B. 331 1939 Dorn 147 : 116 I. C. 236 : 3t Bom L R 109. 

—admissions are of no value once they are proved untrue. 49 
A. 707 ; 1927 All 385 . 100 I. C. 1037 : 25 A. L. J. 572 

an admission oil a pure question of law is not binding upon 
the party. 1928 Lah 779 

an admission cannot be used against a party unless it is pnt 

to him and opportunity be offered to him to explain it. 1930 Lah. 714: 
12Lah. L J. 149 : 31 Punj L. R 472, 31 Punj L R 213 Bel on. 

under a 21 a court is bound to receive the admission of a 

party in evidence but this rule does not apply to deolalsofa party. 
49 A 482 1927 AIL 383 28 Cr. L. J. 323 : 100 I. C. 707 ; 25 A. L. J. 327. 

recital in a will cannot be proved by tho persons who made 

it or his representative in interest 26 C W. N 273 : IS L. W. 404 : 
100 I. C. 835 - 1927 P C 102 

statement of an accused to police ofQeer is admissible 

as admission agninst the accused under ss. 17 and 18 but It is not 
admissible in bis favour. 44 C. L. J. 253 : 1927 Cal. 17 : 54 C. 237 ; 
28Cf.L..J.99 


the statement that a document Is a copy of the original Is 


■ r; • s . . . • W. N. 166 

the admission made by a deft, in a former proceeding cannot 

be used against a oo deft, pnless It was made by him in his character 
of a person jointly interested with the co*deft. The requirement of 
the identity in legal interest between tbe joint owners is of a funda- 
mental importance 30 C. W. N. 254 : 1926 Cal. 705 : 93 1. 0. 115 

an admission by ooe of the defendants that the suit lands are 

ancestral is not binding on others when they are not represented by 
him and has inddependent rights of their own. 1930 Lab 238 . 122 I. 
C. 109. 

——the requirement of tbe identity in legal interest is of funda- 
mental importance, to make the admission of the co-defendant 
admissible. 30 O. W. N. 254 : 93 I. O 115 . 1926 Cal. 705. 

—admission of one party may bo given in evidence against 
another when they have joint Interest 25 C. W. JJ. 89 . 61 X. C. 514. 

• an admission or even a confession of judgment by some of 
the defts. is no evidence against his eo*deft. 1928 Lah. 769 : 29 Punj. 



806 


EV1DBNC£ ACT. 


Ss. 17*21. (Admission, admissibility)— con/d. 

L. R. 715 ; 115 1. C. 425 : 10 Lab. L. J. 339. 23 W. B. 214 P. C./ol. 
1929 Lab 721 ; ll Lab. L. J. 401, (3 1. A. 113, 6 A. 395, 45 0, 159j Jle/. 
(1923 Lab. 123, 44 0. 130) Dial. 

admlsaioQ must ba taken as a whole or not at all and 'in 

taking the admission as a whole If any portion Is found to be in 
favour of the person maktae the admission it will operate in his 
favour. 41 if. L. J 525 : 1921 M. W. N. 639, 2 Pat. L. T. 658. 

the admission must be read as It stands, one part cannot ^ 

taken rejecting the other, 49 A. 707 : 100 I. O, lt'37 : 1927 All. 385 
25 A. L. J. 672. 

— >an admission to the eOTeot that an appeal was understamped 
is not binding it being an admission of a point of law. 1929 Lab; 879. 

——an admission of a reversioner is evidence against another 
person claiming reversionary Interest under the former. 641. C.S34 iC). 

—but the statement of ooo reversioner is not ordinarily 
admissible against another. 63 1. C. 566. 

—admission of father docs not bind the son. 24 J. 0. 3IL 
P, C., nor of the brother does. 25 C. W. 17. 89 P. C. 

—statement of oneself made in a previous suit when there wasi 
so controversy about the relationsbip is admissible 12 C. K. SS6. 

—before the statement of an agent can be relevant, the fact 
of agency most be proved. 3 6. L. B. 273. 

—if tbe agent Is authorised to write a letter, it matters not 
whether he signs tbe name of the principal or his own. 6 0. 340. 

—principal can repudiate agent's act. Si C. 357, but not 
always. 6 0. W. N. 57 P. C. 

—evidence of one's agent In the absence of principai'a deposi- 
tion is legal, 15 W. R 157. 

—principal is not bound by tbe bye*traosaction of tbe agent, 
6 W. R. 57, P. C. 

-'—an agent's admission of acting in that capacity is admis- 
sible. 2 W, B 190. 

•——one partner is the agent of the other. 11 C. 588. 

—receiver is not an agent. JO C. W. N. 959. 


I. 0. 31 : 1927 Ail. 659. 

—the personal conduct or admission of one of the trustees 
of a institution cannot be allowed to prejudice the cause of tbe insti- 
tutIon.»1930 Lah. 579? 3l Punj. L. R. 509, 1927 P. C. 230 P. C. Z>is/. 

—a general statement by 8 witness that a number of persons 
admitted having committed crime, is valueless without some 
Indication as to which of tbe persons made the commission In 
(juestlon with some particulars of what was actually said. 7 Lab. 

J, 259 ; 26 p. L. B. 601 ; 1925 Lab. 418, 

—every admission which a party makes is evidence against 



EVIDENCS ACT. 


807 


S«. 17.21. (AdmiMlon. admlttlbllUy af)— conM. 

h!tn and may properly be acted upon withoat necassarily accepting 

other statements or admissions sthich he has made. 90 I. C. 487. 

iwhere one of seTeral defts. took part in battcara proceedings 
and therein a map was prepared and certain measurements were 
made which supported the plS'a. title, held they were admissible 
in eridence though not binding as admission on the defts. who 
claimed under an lodependent title. 90 1. C. £^3. 

client is bound by the admission of his pleader. 6 C. W. N. 

82 21 U. 274. 25 M. 36,5 C. W.'N. 353, 13 A. 272 F. B., 13 C. 115, 
27 C. 428,7 0. W. N 351. 

an erroneous admission of a pleader on a point of law 

cannot bind hi3 client. 3 C. W, N. 222 t 26 O. 250, 28 B 468, 24 B. 
369.9 C.W. N.636 : 33 C. 257. C C W. N. 82,31 M 274, nor the 
erroneous omission to object to tbo reception of evidence makes 
it admissible. 31 G. L. J. 107. 

it is not open to a party in appeal to try to go behind 

the admission of the pleader who represented him in the Lower 

Court, by the statement of bis counsel engaged m appeal 102 I. C. 
283, 1927 Lah 748. 9 W. K. 465. 11 il. I A. 253. 21 M. 279, 22 M. 538, 6 
a W. N. 52. 

entries in solicitor’s books of account as to the object of the 
purchase for client are neither inadmissible nor irrelevant nor 

hearsay. 33 C W. N 493 : 27 A. L. J 406 i 49 C. L. J. 335 : 57 M. 

L. J. 581 : 1929 If. W. N 422 . 114 I. C 565, P. C. 

^—counsel possesses general authority to make a binding com' 
promise. 27 C. 428. 13 A 272 F. B.. contra . 6 C. W. N. 82, 24 M. 274. 

.—admission of one insolveot cannot furaisb evidence agains'. 
the other, 34 C L. J 107 : 49 C. 93 . 1922 0. 267. 

— J -» •» cannot bind the minor and 

1 . ^ • 13 C. L. R. 112,22 0.545. 13 

• ■ . « ' estate, except by a doeu- 

■ ■ • • ward by personal convenant. 


of the mortgagor binds the 

W. N. 868, so 

Pat. 766 . 1929 


• • • ... of a mortgage 

■ . 47C. L. J222: 

‘ . : . ' . : : L. R. 296 P. C. 

—an erroneous omission to object to the reception of evidence 
of an admission by party Irrelevant within sec. 21, does not make 
it relevant 19A. 76P. C. 


•^—objection not- taken before the lower court, cannot be taken 
before the High Court. 12C.W.M.345: 7 C. L. J. 250: 10 Bom. 
L. R. 126 P. C. 
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S. 23. (Admission in C(«ril cases when relevant.) . 

entries in road-cess return is evidence as admission. 30 C. 

1033 : 8 C. W. K. 1, 3 C W. N 343. 

when a party has altered a deed be cannot fall back upon it. 

10 C. W. N. 788 : 33 C. 812 t 3 A. X.. J. 3C3. 

admission to a person to whom the parties went for corn- 

promise are admissible in evidence unless there was an express 
agreement that nocyidence of those statements would be given. 
95 I. C 363 : 1926 Lah, 548. 

the evidence as to negotiations of compromise and the 

statements made during such negotiations are generally without 
prejudice. It is generally against public polic 3 ' to admit such 
evidences and statements. 11 C. W, N. 26 (note). 

where there was admittedly no express condition that 

evidence of the mterviows should not bo given and it could not be 
inferred from the circumstances that the parties had so agreed the 

evidence could not be excluded under this Sec. 4i C. 130: 20 C. 
W. N. 1217 : 34 I. 0 571. 

— this section precludes the Court from making use of admis- 
sions contained in the petition of compromise. 83 P. B.I877. 

admission before an arbitration is admissible although 
it IS for the court dealing with the facts to attach whatever weight 
i( thinks proper. S3 I. C. 348 : 4 Pat. L. J. 676. . 

S. 24. (Confession* caused by indueementt threat or 
promise when irrelevant.) 

S. 2Si (Confession to Police olfleer not to be proved.) 

S. 26, (Confession by accused while In custody of police 
net admissible.) 

S. 27. (How much of Information received fpom the 
accused may be proved.) 

S. 28. (Confess'on made after removal of impression 
caused by threat etc.) 

S. 29. (Confession otherwise relevant not irrelevant 
because of promise of secrecy etc.) 

S. 30. (Confession of eo^accused.) 

confession Is an admission made by tt person charged with 

a crime stating or suggesting the Inference that he committed 
the crime. 1930 A 29 ; 31 Cn h J. 26 ' 120 I. C. 257 s l930Cr, 0. 45. 

. — .when a confession is given in evidence the whole of it 
must be given, but the court is not bound to accept the clrcums- 
taoces alleged by the accused In enteouatloo, however improbable 
they may 3930 31. W, If. 785. • 

— ~whera the accused does not uoderstand the language in 
which questions ere put but in answer nods bU head it does not 
amount to confession. 31 Punj, L. B. 39i : 1930 Lab. 84 : 1930 Cr. 

C. 100 : 120 I. C. 539. 

*~— a M. may record a confesatoa on Sunday or any othef 
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S. 30. (Conteiilon o1 co-aeeuMd)— confd. 

holiday and at a place other than tha court-houie 1930 Lah 171 : 

11 Lab. L. J. 461 . 1930 Cr. 0. 179. 

in determining a case from the point of view of sec. 24 

Eri. Act, the court will have to perform a threerfold function. 
<1) It Will b.ave to determine the sufficiency of the Inducement, 
threat or promise as affording certain grounds. l2) It will have to 
clothe itself with the mentality of the accused to see whether 
grounds would appear to the prisoners reasonabio for n supposition 
that IS mentioned in the sec (3) It will have to judge as a court if 
the confession appears to have been caused in consequence of the 
inducement, threat or promise. ‘The sec. does not require positive 
“proof," as deffned by i. 3. of the improper inducement to justify 
the rejection of the confession and the word “appear" indicates n 
lesser degree of probability that would be necessary if proof would 
he required. 52 C. b? : 29 C. W N. 300 1S6 I C. 414 s 26 Cr. L J. 782 
-^the accused, m msking a confession before a Magistrate ad. 
enitted that he had been told to tell the truth by the Sahtb who told 
him to tell the truth and be would be reicased, held that the confes- 
sion so made was bad under s. 24 Evi Act, 45 B. 1086, 32 C L J. 204. 

^—proving of admissions before the police officer vitiates the 
conviction. 26 0. W. N. 48 (note.) 

—if prima facie a confession la false incoDsIstent or absurd 
that might suggest it is not voluntary. 1630 {lag. 259 . 31 Cr. L. J. 
661: 1211. C. 459. 

>tbe evidence of police officer with regard to statements made 
to him by certain person is inadmissible. But statements made 
CO the investigating police officer by a relative of a person whose 
property was stolen, can be used to contradict or corroborate as the 
case may be, the statement made by him m tbe court of the trying 
Magistrate. 3( C. L. J 53. 

where the case lests entirely on tho confession of tbe 

accused and there is conflict as to tbe manner in which it was 
obtained the accused is justified in asking the court to give him 
benefit of doubt. 1930 Lah. 88 . 1930 Cr. 0. 101. 

a merely moral exhortation to tell tbe truth is in no way 

objectionable. 4 Pat. 616 . 89 1. C. 981 ; 1925 Fat. 772. 

ID the absence of evidence to show affirmatively that any 

portion of tbe exculpatory statement in the confession is false, 
the court must accept or reject whole confession and cannot accept 
the inculpatory portion rejecting the exculpatory element as 
Inherently incredible. 1931 Cr.O 1. 1930 A. L. J. 1481 F B. 

statement by accused during police inquiry regarding 

property, possessed by him. if exculpatory but involving an admission 
on incriminating cireumstaDce, Is inadmissible under s. 25. 46 B. 
961, 22 Bom L. R. 1247 : 59 I. C 324 

—If and when certata facts ate deposed to as discovered in 
consequence of information received from the accused m custody of 
the police so much of the information as relates distinctly to the fact 
or facts discovered thereby becomes evidence. Facts already knr 

Z' 
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St 30t (Confestion af ea«aeeua«d)— 'ConM. 

to persoos other than police officer may be eald to be so discovered. 

25 C. W. N. 7 88, 14 L. W. 418. 

•~--a confession to jail warder Is of no evidentiary value. 
1930 JI. W. N. 1249. 

In case of retracted confession Independent corroboration 

of the confession is requited la order that the court may bo satisfied 
that the confession >s true. 1930 Cah 141 : 50 0. L. J. 518 : 1930 
Or. C. 141, it may be corroborated by the production of articles 
for which the accused can give no explanation. 30 Pnoj. L- B. 
646 : 119 I. C. 335 : 30 Cr. L. J. 1046 • 1930 Lab. 257 ; 1930 Cr. C. 289. 

* but there is no law preventing a court from convicting a 

person upon hia confession which is aubsequently retracted provided 
the court is satisfied that the statement i5 voluntary and true. 
1930 All. 29 : 120 I. C. 257 31 Cr. L. J. 26 ; 1930 Cr. 0. 45, 1930 Cr. 
C. 104 : 1930 Lab. 88. 53 M. 160: 1929 Cr.C. 485 : 1929. Mad. 837: 
1929 M. W. N. 901. 57 0. 488. 

'~-ln deciding whether the person to whom the confession 
was made was a person in authority the test Is whether he bad any 
concern or interest ID the matter which would give him that aukbo* 
rlty. 57 a 488. 

“•-^when confession was made to a zeminder of a villase who 
was also the Magistrate and was regarded as an important person 
in the village, the Zemfoder must be regarded as a person In 

authority. 101 1- C. 881 ; 1927 Pat. 257 : 28 Cr. L. J. 497. 8 Pat. 

h. T. 586. 

—where the accused made a atatsmeot to the police that the 
weapon with which the crloio was committed was concealed in a 
pilckiy peat bush which was excluded by the lower court on the 
ground that the effect of sec. 162 of the Amendtii C^. P C. was 
to supersede s. 27. held that if the statement had led to the 

discovery of the weapon with which the offence was committed, 

it was not rendered inadmissihle by the Amendments 8G 1. C. 664: 
1925 Ifad 574 : 21 L. W. 199 

to reject a coofessino it is oot necessary that there should be 

positive proof to establish that the confession bad been obtained 
by use of threat, pursuasion etc Anything from the barest suspicion 
to positive evidence would be auBicieot for a confession being 
discarded. 23 h. U J. 831 : 89 I. C. 903 : 1925 All. 637 P. B. 

——8 statement made by the accused at the dock before the 
M. and amounting to a confession is admissible in evidence against 
the accused even if ibe accused was at tbe time of making tbe 
confession in the custody of tbe police. 1930 M. VV. N. 1249. 

—AftAnn" officers ore not polico officers for tbe purpose of 
sec. 25. 83 I. 0. 151 : 25 Cr. L. J. 12 *3 : 1925 S. 70 Contra. 51. B. 78 : 
99 1. 0. 380 : 1927 Bom. 4 F. B. 

~~excl«o officer Is not a police officer and a confessIcQ'-Tnade 
to him Is not admissible. 51 a 601, 31 C. tV. N. 657: 1937 Cal. 537 : 
28Cr. L.J.579,102I.O.S'47. 22aiV. K.S31, 52 C. L. J. 177 : 1930 
Cal. 710: moCr.C. 1110. 
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S. 30. (Cenftislon of oe*aeeuMd)-^cvnf(f, 

Police Patel in Dcrar it not Included In the term "Police 

Officer" m t. 25. lOl I. C 599 : 28 Cr. L- J. 471 : 1927 Nag. 222. 

merely because n confcaaion by oneoftbe accused is not a 

complete and detailed confession up to fallt, it cannot be rejected 
against the accused. 1924 All. 51I» 7S I C. 701 : 25 Cr. L. J. 13 : 
1924 Nag. 27. 

s 26 maVes no distinction between an oral or written con* 

fession but it embodies a BubstantWe rule of law, 1930 Lab. 531: 
1930 Cr C 632. 

s. 26 does not make an admission dependent upon the 

knowledge of the accused as to the Identity of the Magistrate. 1930 
Lah. 534 : 1930 Cr. C. 682. 

a 27 Is orerridden by. a. 162 Cr. P. 0 ‘tOO I. C. 820 : 1927 

Nag. 203 : 28 Cr. L. J. 310. 

this see. 27 must be strictly interpreted. 34 C W. N. 106 : 

1930 Cr. C. 379 ! 1930 Gal. 291. 

so much of the Information as leads to the discovery may 

be proved even rf facts discovered lead to an inference of guilt. 
.'J4 0.W.N.1C6 : 1930 Cal. 291 : 1930 Cr.C. 379. 32 Dom. L. B. 574 : 
1930 Bom. Hi 

the fact deposed to as discovered in consequence of informa- 
tion received or coofesslooi made to the police by an accused must 
be a fact relevant to the case. 105 1. C. 083 : 6 Pat. 611. 

the stateoieot of the accused in a murder case before the 
lavestigsting officer that bo buried the dead body at a particular 
place pointed out by bun Is admissible under e. 27. 1930 Lah. 510 : 31 
Cr. L. J. 293 : 121 1. 0. 728. 


confession in an inqnlry under s. 476 Cr P, C is confession 

within sec. 30, 26 Bom. L. B. 614 : 1924 Bom. 445. 

statement of an accused persons under a. 342 Cr. P. C im- 
plicating hia co-accused Is admissible in evidence. 1930 Bom. 354: 
32 Bom. L. B. 747 

——8. 30 only provides that a court may lake into consideratioa 
the confession of co-accused. It is not made on oath and its eviden- 
tiary value is very low. The statement of even an accomplice has a 
higher and more probative value It mast be supported by cogent cor- 
roborative evidence of the corpus delteU, 83 I, C. 889 : 26 Cr. L. J. 185, 

If there is any other relevant matter implicating the co- 

accused the judge is permmitted to consider the self-inculpatory 
confession along with the eaid matter and as a result of 3uch 
consideration to convict the accused. 1930 Nag. 242 : 1930 Cr 
C.818: 26 N. L. R. 229 F. B. 

— ^confession of co-accused must be taken into consideration 
and cannot be brushed aside merely as tainted evidence. 1930 Nae. 
97 : 1930 Cr. C. 305 : 120 I. O. 721 : 31 Cr- L. J. 153. 
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S.30.- (Cenfestion of CQ-aceUsed)*~vonM. 


the court has descritloo to exclude a‘ confession fcy an 

accused altogether from consideration against another co-accused, 
3930 Or. 0. 838 ; 1930 Nag. 242 : 26 M. L. B, 229 P. B. 

a retracted confession is not tba testimony of an accom- 
plice within s. 123 Eri Act. 40C. UJ.5S1. 

— — a retracted confession cannot be used against the co- 
accused wUliout substantiat corroboration. 101 I, 0. 881 : 1927 Pat. 
257 ; 28 Cr. L. J, 497, 

where the sole evidence against the accused is retracted 

confession it must be relied on as a whole. 1930 Ail. 192: 121 
I. O. 550 . 3l Cr. L. J 300 i 1930 Cf. C. 84. 

conviction based on the confession of a eo-accused only is 

bad, 101 I C. 881 : 1927 Pat. 257 ; 28 Cr. L. J. 497. 

“•—but seif implication is tbe guarantee for the truth of accusa- 
tion against co accused- 120 1. C. 257 : 32 Or. L.jJ. 26 ; 1930 Cr. 0- 
45; 1930 All 29 

I’or other cases under ss. Si‘30 see rulings tinder ihe heading 
"Confession." 


S. 31. (Admlsilen not eonelMStva proof, but may estop), 
—under this Bee. admissions are not conclusive evidence of 
tbe matters admitted 1929 Pat. 245 r 8 Pat. 776: ID Pat. 

191. 

“—mistake of law as to certain iiahiiUy ebtroid be allowed to 
be proved. 29 A. 184 : 11 0, W. N. 321 P. C. 

ctoppel bina. only p.Mie. onil prl».«. sni not .tanger. 

11 0. W. N 321; 29 A. 184 t 5 C. L. J- 115 i 17 51. L J. 103 P. C. 

an admission cannot bind a third pereon claiming under 

an independent title. Where a Hindu father made admission as 
regards the law applicable it was not bjndiog on the son not claiming 
through father. 34 0. W. N. 944. 

former statement may be proved to be false. 13 51. 1. A. 

551:15 W. B. 14 P. C.. 5 0. L. J. 115. U O. W. N. 321 : 4 C. L. J. 

102 : 29 A. 181 P. C., 1922 Nag. G7: 65 I. C. 368, but very clear proof 
Is necessary-to escape 18 W. R. 280. 

• admission made in execution proceedings must he held to 

be true if the unsuccessful party proceeds to a suit. 1927 All. 659 : 

103 I, C. 34. 

——when reliance is placed upon an admission of tbe witness 
of opposite party, the whole evidence must be taken into considera* 
lion. 601. C. 483. 

—a pleading by two defts. against tbe suit -of another (plff.) 
cannot amount to an estoppel as between them. 13 M. 1. A. 551 
P. C. 


—It la diOleuIt to base a eoDvIotion on admlseloos ss they 
ore on a somewhat similar footing to a retracted confession. 102 
1.0.492: l927 Lab.519: 28 Cr. L. J. 556.1 j 
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Ss 32-33 Statements et persons who cannot be calteci as 
witnesses. 

S 32. 

btatement must be of relcTant facts 7 A. 335 F. B. 

a previous statement Dot made in court can be used only 

for the limited purpose of corroborating or contradicting a witness 
and cannot be used as substaolWa evidence. 1930 Lab. 409 : 1930 
Cr C 469. (26 M 191.25 A L J 994) /of. 

when previous statement Is used as evidence under ss. 33 

and 33 any other statement made by that witness can be used by 
virtue of aec 153 £vi Act for the parposa of contradteting that 
witness 1930 Lah. 409 ; 1930 Cr. C. 469. 1926 Lah 122 /of. 

the statement is admissible under Cl. (1), only In cases In 

which the cause of the deafA of the person who made it, comes in 
question 10 C 147. 

the first information report against an accused is admissible 

under cl (1) of the section as to the cause of the informant's death. 
44 C. L J 253 1927 Cal 17 : 54 C 237 t 99 1. C. 227 : 28 Cr. L. J. 99, 
1930 Lah 450 • 31 Punj L. R 83 : 123 I C. 120 i 31 Cr L. J. 475. 

where a person thoo * ’ ’ ‘ " ■ . • 

bis case was not called as a 
person filed before his dea 
held to be inadmissible as 
145 P. C. 

ehowkldar's diary is admissible If it was written by the 
chowVidar himself or any authorised person. 1922 P. Ill: 67 I. 0. 
57 : 30 A. L J 691. 

—evidence recorded in proceedings under the Fugitive Offen- 
ders Act IS admissible under ss. 32 and 33 Evi. Act in proceedings 
under the I. P. C against the same accused. 1928 Sind 161: 113 
I C. 673 • 29 Cr. L. J. 1089. 

— the mode of proving a dying declaration is by examining 
the person who recorded the statement or to examine some person 
or persons who were present at the time and beard the state- 
ment being made. 50 C, L. J. 584 : 1930 Cal. 228 : 1930 Cr. C. 196. 

the statement must be proved In the ordinary way by a 

person who beard it made. If tbe M. be called to prove it, be may 
refresh his memory with writing made by himself at the time when 
the statement was made. 8 C. 211 : 10 C. L. R. 11, 6 C. W. N. 321. 

where objection was raised in appeal as to the mode of 

• • • ’ remand- 

■ ■ ' • : . • . . , • , contents 

, , . ■- ■ ' ■ In 8 0. 

—•witness present may prove dying declaration. 49 C. 358 • 
1923 Cal 382. 

““the necessity of recording dying declaration arises onlv 
when all hopes of life of the man are given up. 52 C. L. J. 525. 
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S. 32— conM. 

■— — in proving dying decfarafioa tlie wiineas need cot repeat 
in bis own words what the deceased had said and U is sufficient if 
there js proof of the records of those statements- 193Q X<ab. 450: 
1930 Cf. C 554 : 12 1 1. 0. 120 s 31 Cr. L. J. 475 ; 31 Punj. L. R. 83. 

— —the statement of an accomplice just prior to hia being 
' *'■ ■■ •’ i' '* — s- -admissible under s. 32. 

■ I ration chances to live, 

as a dying declaration 

• 157 to corroborate the 

testimony of the complainant when examined. 4 Botn. L, R. 434. 

statements made by a deceased long prior to the occurence 

resulting in death are not dying deelacationa. 4 t>ah. 451, 59 M. Ij. J. 
876 ; 32 L. W 910. 

—statement of a deceased person as to who would be his 
successor on his death In case of bis not having a son is not admis- 
sible in evidence. 42 C. L. J. 280 : 93 I. 0. 385 ; 1926 Cal 1. 

—8. 31 <11 unlike the EngHsh law is not confined to case* 

of statements relating to the cause of a person’s death but extends 
**aa to the ciroumstsoees of tbe transaction which resulted la 
death " so a statement made even before the deceased received any 
actual iniuiies is admissible. 50 B. 883: 28 Bom L. B. 1013 1 27Cr. 
L. J. 1140 . 97 I 0. 660 : 1926 Bom. 513. 

• ’ * . • J. . jjj jjjg course of 

. Of. P. 0. and are 
lod Signed by the 

, a third class M. is rele- 

e fact that the latter i$ not 
164 Cr. P. 0. 1930 Lab. 60 : 
28. 

— a dying declsrstioo stands on a different footing from the 
testimony of a witness to court. Jt cannot be accepted in part nod 
rejected as regards tbe rest. It ran be acted upon only if there is 




- — a dying declaration made at a time when tbe declarant is 
In a precarious condition does not cesso to be such and become in- 
admissible merely because the declarant happens to linger for a few 
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days niorP. 1939 Lab. 61: 113 I. C. 177 .* 30 Cr. L. J. 65 : 10 Lab. 
L. 3. 463 

a dying declaration can be uaed oi evidence even though 

the accused is not charged with the offence of homicide. 1938 Pat. 
162 6 Pat 747 106 I O 69S : 29 Cr. L. J, 106. 

although the statement made by the deceased to the doctor 

just before bis dc.'ith is admissible ki evidence As dying declaration 
yet there must be independent corroboration of facts and circutns* 
tances to convict an accused of murder. 1929 Pat 349, 

where there is opportunity for coaching and It Is shown' 

that the statement regarding the witnesses to the occurrence was 
false, the declaration cannot be relied upon. 1930 2f. W. N. 1311. 

where a woman was raped and made a statement to her 

relatives but commuted suicide three days after, the rape not 
being tbe cause of death, her atstement was not admissible in 
evidence under s. 33 (1). 1930 M. W. N. 703, 

—^declaration in disparagement of title is admissible. 63 I C. 

. €85. 

—statement against interest i) admissible. 1935 All. ISO. 
—assertion of title is a mortgage deed by tbe mortgagor la 
evidence of title. 1931 bf. W. K. 569. 


—where a Hindu widow made a statement in a prior suit 
-that she bad mortgaged tbe property for raising a loan to meet 
the expenses of her husband's sradb ceremony and other necessary 
expenses and that statement was admitted In evidence under cl. (3} 
of s 32 in 0 suit by tbe reversioner to recover tbe property from 
the possession of the mortgagee who purchased the property in 
execution of mortgage decree, held that tbe whole statement should 
be taken aa one and cannot be split up. 94 I. C. 13 : 1926 Pat. 
255 : 5 Pat. 168. 

■—-—the principle under which a statement made by a deceased 

, { -■> ■ • lerest is regarded as 

• • . . of affairs one Is not 

* ■ •• . unless It is true. 

■ • ■ ■ : ■ ' » 1 < , roceediogs to obtain 

■ ■■ ■_•••■ )f the adopted son 

who is her own relation i.e. her brother's grandson was not 
against her pecuniary or proprietary interest and was not admis> 
sible under e. 33 (3) because a Hindu widow who after a life'long 
enjoyment of ber husband's property desires at tbe end to pass it 
on to her own relations and for the propose goes through tbe form of 
ndoptiog her brother's grandson Is bound to allege authority to 
adopt from her husband. 34C. W. N.369; 32 Bom. L. B. 487 : 5l 
<5. L. J. 230 : 1930 P. C. 79 : 1930 A. L. J. 123 P. C. 
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a petition of complaint and the examination of the com- 
plainant on oath Tnrfer s. 200 Cr. P. 0. are admissible as dying 
declarations under s. 32 Cl. (I), 3fi C. €59. 

the statement admissible in evidence, when made in the 

absence of the accused, is the oral statement of the deceased, and 
not the record of it. And such oral statement must be proved by 
the person who recorded it or beard it made. 36 C. 659, 8 C, iU, 
6 C. tv. N. 73. 

signs made by a dying man in answer to questions, may 

he regarded as verbal statement within the meaning of s. 33 ^6 

0. W. N. 414 ; 49 0. 600, 3 Pat. L. T. 771 7 A. 385 Fol. • 

-—‘person' does not mean ‘persons', 3 0. W. N. 88 : 26 C. 236. 

in a suit for dower-debt, a register of marriage kept by a 

kazi IS admissible under this ». 19 C. £89 : 19 I. A. 157, P C, 

statements of a deceased relative, servant or dependent, who- 

had special means of knowledge of a relationship, made at a time 
when there was no controversy, is relevant to prove the relatlonsblp. 
27 I A 238 • 23 A. 37. P. C . 24 C. 265 j 1 0. W. JJ. 270, 5 C. W. N. 
49 ■ 27 I A 183.2 Bom. L. R. 942. 17 0. 849. 9 0, 613. 24 C. 265 : 3 
O.W.N. 270. 1923 Pat. 266 

-^-statement as to relationship made in a previous suit in 
which the issue was the same is admissible In evidsnce. 105 I. 
0. 25 


'^^Shats are heralds who are interested in keeping family 
records which arc admissible if they oomo from proper custody. 25 
C. 908, 22 A. L. J, 657 : 46 A. 665 • J924 A. 575. 

— — s. 32 ols. 4 or 5. do not admit of hearsay evidence as to 
whether particular person survived another, or whether a mao was 
liviuc senarato or joint, or as to the existence of a custom. 25 A. 
143 P. C 19 A. 1 P. C.. 23 A, 37 P. C.. 20 0. 758,24 C. 265. 


persona! knowledge and belief of the deponent must be found 

or presumed in any statement of the deceased person, which is to be 
admitted in evidence. 7. O. W. N 299 : 25 A. 143 P. C.' 

* ' d Is inadmissible In 

.3 C. 706. 

Law with regard 
1928 Pat 539. 
deceased member 
branch, before any 


-~-wbere the oral evidence as to relationship is based oo 
pedigree prepared by the deponent's father but the pedigree is 
not put in evidence nor there is any ground for letting in secondary 
evidence, tbo evidence was inadmissible. 911. C. 462 : 1926 Mad. 
475. 

—clause (5) Is Inapplicable to statements made after the 
dispute had arisen. 25A.L.J.861. 

——cl. 6 docs not require that all the witnesses of the podegree 
should bare special means of knowledge. 63 I. C. 963. 
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S. 32 -contd. 

out of the two confusing the on© though brought 

to light later m point of time, but which was supported by verbal 
evidence and accepted by competent autbontles was accepted in 
preference to that ubich was originally produced many jears ago 
and contdioed the statement that it was all the pedigree that was 
then Itiiou II. made bj the person who was the person most likely to 
have knowledge 1^25 P C. 199 

pedigree table if corroborated In material parts by the oral 

evidence is tu be presumed to be genuine 105 I. C 81. 

where the appellants contended that docuntent relied upon 

b> the respondents, had no claim to be called h family pedigree as 
it was nut within the words of the Privy Council decision In 30 A. 
51J. “an ancient family record banded down from generation to 
generation and added to as a menibcr of the family dies or is 
Dorn,' held, a family pedigree 4ts used in s. 32(b)<is not strictly 
confined to the description of the 4erm in tbc Privy Council ease. 
In any case such a document is admissible as the deelardtinn of 
the witness’s deceased lather who muet be taken to have adopted It. 
8 N. L. J. 29 : 1925 Nog 271 s 88 I. C 817. 

—a geneologioal table purported to have been made by a 
Idchce. ss it wsB made with* 
7 C. W. N. 209 P. C , 5 0 W. 
.C.13C. ■W. N.l: 3 0.L J. 

a recital as to the date of birth fo guardianship appHcaiioo 

IS not by Itself admissible unless the person making the st&tement is 
dead, etc 28 C L J. 213 

a statement made by a deceased sister as to the age of 

brother is admissible in evidence. 25 M. 183, 2j C. 753, 15 0. 42. 

— pedigree may be proved by the statement of kinsfolk, as 
Hindu boys are taught the names of their paternal and maternal 
ancestors up to (be seventh (or higher) degree as a matter of 
necessity. 32 C. 84 : 9 C. W, N 16 P. C. . “ ' 

a hearsay statement of a deoeased as to relationship is 

inadmissible. 26 C. 581 : 9 C. W. K. lUS . 

statement of a deceased person Is relevant if it is contained 

in any deed, will or other document which relates to a transaction 
as is mentioned in s. 13 cl, (a). 11 C. W. N. 703. 

though an unprobated will Is an evidence of title state- 
ment contained therein as to the relationship of parties can be telied 

on. 7 Pat. 733 ; 1928 Pat. 459 : 9 Pat. L. T. 484. 

entries in account books are relevant under s. 34 but are 

not alone sufficient to charge a person with liability without corro- 
boration but if they are written by dead persons they are sufficient 
evidence under a. 92 (2). 62 1,0. 946. r ^ 

-the entries In Jamaioaril 6alli> Jamabandi, theha and Karcha 
papers are admissible In evidence without corroboration 1928 '' > 
408: 47 C.L. 3.457 : HOI. 0,338. ; - 

52 
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—Jamauiasil baki and jamabandt papers can be admitted io 
evidence under 8. 33 but It must be clear that tbe persons 
who made tbem are dead and tbat tbe papers were made fa tbe 
ordinary course of business An entr^ as to tbe rate of rent cannot 
be distlaguisbed from other entries therein as not made in the 
ordinary course of business. 00 I. C. S6i : 1026 Cal. 359. 

writer of the Jama tcaatl baki papers prored to be 45 

years old may be presumed to be dead at tbe time they are tendered 
in evidence. 55 C. 1216 : 49 Or. L. J. 70 : 114 I. C. 485 : 1929 CftL- 

no. 

entries made by an Amin in the khatian and chitta must be 

presumed to have been made in the ordinary course of business 
and are admissible in evidence under e. 32 (i). 32 C. VV, N. 7.59 : 65 
Cal 1070 : 1928 CaL 448 . 108 I. C 585. 

statement of deceased person as to relationship is not 

admissible. 68 I. C. 566. 

-—papers, boois and atateoieata of a family priest of Sardeear 
are admissible in evidence to prove reUtionship under s, 33 £vi. Act. 

6 Lab. L. J. 550 : 84 I. 0 912 : 1925 Lab. 28i. 

—in considering the evidence as to tbe date of birth of a plff* 
horoscopes are not proof In themselves but they could be used for 
refreshing tbe memory or as statements of a deceased person under 
s. 32 Evl. Act. 10 0. L. J. 164 : 83 I. C. 840. 

. ■ ' ■ ' to prove 

. . • >e therein 

• a. was alive 

S28 0.W. 

' iQ the absence of the condition prescrioea by a. J2Evi. Act 

a plaint filed m a prior litigation Is not admissible to prove a 
statement by a superior landlord, 28 0. W. N. 1033 : 39 0. L. j. 90 ; 
80 J. C. 357. 

a family pedigree as used In a. 33 (6) of the Evi. Act is not 

strictly confined to the description of tbe term in the Privy Council 
case in 30 All. 510. 8 K. L. J. 29 : 86 1 C. 817. 

— ^where tbe persons wbo gave the names of the relatives to 
tbe witness who complied tbe pedigree table are not proved to be 

*■--* tbe pedigree table is 

I. C. 927. 

mmittal Inquiry was 

■■ ■ ■ trial, held though 

■ ■ I ■ not of much cviden' 

tlary value, ea a. o. o5^ : Ab cr. i<. j. i4.iv. 

— entries in the register (pvrohif bool-) was not held nndci 
the circumstances of tbe case to W evidence as to the dstc of death. 

26 Bom. L. R. 563 : 46 M. L. X 541 P. C. 

——entries In the books of priests at places of pilgrimage 
visited by Hindus ore admissible for proving relatioosblp. 1950 
Lab. 579 : 31 PuDj. L. R. 509. 
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recitals 8S to the bouDdAry or Identity of lands made In 

documents of third persorrs are admissible In evidence under (bis 
section when the ezecutantb are dead. 44 C. L. J. 882 : S9 1. C. 
907 : 1927 Cal. 230. 44 C L. J. 587: 1927 Cal 234 : 99 1 C. 910. 1923 
Ca) 63 

—^recitals of boundaries In a sale certificate of adjoining lands 
are not admissible to prove the facts contained therein. 1928 Cal. 
893 UO I. C 531 

foi tjther cases on this point sec cases under s, 11 St*. Act. 

S 33. 

for a former deposition to be adcaissible ft must be proved 

that proceedings were between the same parties and Issues were 
the same 23 C. 441. 

where the onlv evidence that a witness could not be found 

was the statement of a Police officer and It was stated that he 
could not be fouud on search and that a warrant was also issued, 
held that suffiefent ground was not established for the admission 
of the previous deposition oftba witness under s. S3. 41 C. 601s 
19 C. W. N. 729 

—the evidence given by an attesting witness In a mortgage 
bond in an Inquiry by a Sub'Beglstrar Is admissible In a regular 
suit in the civil court If the witness was duly cross^exatnloea 18 
C. W.N.605. 

— ^but the evtdeace in the ejectment proceeding before the 
revenue authorities cannot be legally relied upon, so a suit in the 
r. r i , • t . — I.C. 313 : 1928 Lah.43. 

.... . • er e. 33 the court should 

. • * * ' and clearly in order to 

. ^ ‘ propriety. 1930 Cal. 766 s 


tbe deposition of a witness Is not admissible under si 33 ■ 

unless one or other of tbe requirements of tbe sec. Is satisfied. 
The mere fact that the witness did not appear as a Witness when 
cited on behalf of tbe pifif. or that be appeared as a witness when 
cited on behalf of the deft, on one occasion but was not examined, 
will not be ground for admitting tbe prior deposition. 30 C. W. 
N 254. 

when a. witncsi who was related to tbe accused gave 

material evidence before tbe Magistrate but was absconding and 
the Sessions Judge made his deposition before the Magistrate as 
part of the evidence In the case tbe procedure was net illegal. 35 
C. W. K. 143, but before the Sesslone Judge transfers such deposition 
to his own record he must take evidence and he must arrive at a 
judicial decision Ibat the witness cannot be secured, and canno 
rely on the statement of tbe PnbUo Prosecutor only. 1930 L 
1041 : 1930 Cr. C. 1217, similar ease. 1930 Cr. C. 1156 : 1930 
766. 39 M. 449. 

——before the previous deposition can be •placed on the 
of a criminal trial tbe Court must decide judicially that 
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effort bad been made on behalf of the prosecution to secure the 
preseoce of the Tvitaess as required the sec. The fact that 
the counsel for the accused gave bis consent does not make any 
difference. 1929 Lah. 542; 30 Cr. L. J. 623 ; 3 Puni L B 192: 
116 I. C 329 followed in 1930 Cr. 0. 1156 • 193D Cai; 766. 39 il. 449. 

the deposition given in proceeding under e. 145 Or.P.'G. hy 

one of the defts, as a ivitaess for the other deft, cannot be admitted 
as the deft bad no opportunity to cross*ex3mioe. 30 C. W, N. 254. 

the at^davit of a person who has died subsequently without 

being subjected to cross-ezaoiiQation Is not admissible in evidence. 
52 M. L. J. 477 ; 102 I. C. 243 ; 1927 Mad. 507 : 3S JU. L. T. 275. 

the true reading of this seo. is that the adverse party >n the 

hrst proceeding had "both the right and opportunity to cross-examine' 
and not "the right or opportunity to cross examine" 31 O. B. 369; 
34 Bom. L. ft. 487 ; 51 0. L J. 230 : 1930 A. L. J. 122 : 58 AT. L. J. 
446 •. 1930 P, C. 79 . 122 I G 8 P. C. 

*~-where a witness died after examioation. in chief and partly 
being QTOss-esacniaed the deuositioo could not be admitted in 
evidence under this section. 50 A. 113 : 1928 Al). 14 • 107 I. 0. 243 : 
25 A. L J 775, S C, W N. 230 Hef 

~—ia a warrant case until the stage described in s. 256 Cr. P. 0. 
ia arrived at tbe accused has no right to cross-examine so the 
evidence of a witness given before framing of the charge Is not 
admissible under s. 33 Evi. Act. 1929 Cal. 822 : 1929 Cr. 0, 669. 

— ~where tbe committiog M. recorded the statement of a 
witness and the accused did not exercise his right of cross-examina- 
tion and tbe witness died before tbe case was tried by the S. . I. the 
statement was admlssibie. 3f O, W. W. 4J0 : 28 Or L. J. 485 : lOi 
I. C. 661 J 1927 Cal. 398. 

each case under s 33 oust depend upon ita own facts and 

. .1 . J ♦>.« Where a witness was examined 

whereabouts could not be traced 
, tbe Sessions Judge the evidence 

' token into account, 33 C. W. ft. 

57 0. 348. 

former deposition of a person atiil alive may be admissible 

in evidence with tbe consent of tbe parties. 104 1. C. 518 : 39 M. 
L. l\ 193 

the provisions of a. 53 are fo ao way affeoled by a. 250 Cr, 

P. C. 101 I. C. 484 : 1927 Lab 333 s 28 Cr. L. J. 451. 

the expression "reprrseatatives ih intorcst" must Include 

privies In estate., 5 P.V77; 8 Pal. L. T. SIO : lOi I. 0. 2S9 : 1917 Pat. 
61, 162 I. O 713 : 1927 Mad. 732. 

— whether a person is the leg'h] representative of another 
ornotfortbe purpose of reoordiog tbe evidence admissible under 
tills sectiori must be determined from tbe state of alSalrs when 
the evidence is sought to be admitted, Deposition in the previous 
suit in different capacity is not admissible. 51 Af. 893 ; 55 5f L.J. 
89t : 1928 Mod. 994 : 1161. O. G73, r. B.1917 Aiad. 733 opproied. , 
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S. 34 (Entries In books'et aceount when relevant). 

account books that are regularly kept are corroborative* 

evidence 6 C. W N 401 : 29 C. 331. P. C , 51 A. 519 ; 1929 All. 170 : 
IIGI. C 2&5 : 27 A. L. J 115 

tbe entry need not be made at the time of occurrence. It 

is tulliciont ir It IS made mihln reasonable time. 4 C. W.N.'I47: 
27 C 118 P C . 9 C W. N. 421 : 32 C. 582 

entries should not be made from day to day or from hour 

to hour to make tbem admissible under a 34 E. Act. 4 C W. N. 147 ; 
27 C 118 P C.4 B 576 oterrvled. 5 Pat. 777:95 I. C. 128 : 1926 
Nag 407 

an account seed not be written from day to day. 25 B. 616. 

but accounts prepared at considerable Intervals from 

memory or possibly inadequate materials esonot be treated as proof 
of tbe actual state of ibings though they may be used as corrobora- 
tive evidence. 5151 291:109 1.0. 153 : 54 M L. J. 703 : 1928 Mad. 
180 

—books of account even if not corroborated are admissible in 
evidence but utilesa corroborated they are not sufficient to charge 
any one nith Imbility. Difference betwero s. 32 cl. (2) and s 34 
shown 55 C 1167 . 108 I. O. 883 . 32 O. W. N. 580 t 1928 Cal. 854. 51 
A. 686 . 121 I. 0. 819 : 31 Or L. J. 356 s 1930 Cr. C. 54 : 19J0 All. 38. 

. 1930 A. L. J. 987. 

— plS'sowo statemeot on oath in support of entry can be 
sufficient to eupport tbe entries in plff’s account books to fix the 
deft, with liability. 84 I. C. 909 : $ Lab. L. J. 504 : 1925 Lab. 242. • 

—entries to books of account are admissible not only for 
refreshing witness's memory, but also as corroborative evidence. 
6C W. N 4U1. P. C. 

•—^where tbe witness gives reply by referring to account- 
books but the account books are not exhibited, bis evidence is not 
admissible. 1930 Mad. 693 : 193U M. W. N. 362 : 31 L. W. 792. 

books of account recording a particular transaction are 

less reliable than books containing miscellaneous matters. 6 C.*W, 
N. 401. P. C. 

absence of entry is relevant, not under s 34 but under Ss. ‘ 

9 and 11 Evi. Act. 19 C. W, N. 612. 

. every entry in account must be proved. 13 O L. J. 139 : 

15 0 L. J. 621. 96 J. C. 429 : 1926 Mad. 95S. 

account books must be proved by clerks who kept them or 

some person competent to speak to tbe facts. 6 M. I. A. 88P. C. 
mi Lab. 388, 100 I. C. 863 : 1927 Ksg 177. 

jama u'a$hil baki papers are themselves no evidence and 

they must be produced by person who collected rent with tbe 
assistance of those papers. 8 C. 9S6: 8W. R. 328 They are only 
corroborative evidence. 10 W. R. 291. 10 C. L. B. 545. They may 
be used to refresh memory and to prove rent, IOC. 248; when filed 
at the citation of the tenants they are good evidence, 10 W, '' 
193. 14 I. A. 142 ; 9 A, 718 P. C. 
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S. 34 (Entries in books of aeeount*whon re)evsni)-'C:cnf(f. 

• —~’~jama washil hahi papers may be admissible as statement 
of deceased persons under s. 32 (2) Evi. Act. 90 I. 0. 56t (c) but 
when they are not admissibio uodor a. 32, they are merely corrobora- 
tive evidence under this section. 46 0. L. J. 253; 104 I.O. 733: 
1927 Cal. 855. 

— ^jamabandi paper forming part of the record of a proceeding 
• •" ' ot substantial evidence. 

r ' . . . , . 

• • , ■ evidence to charge any 

I . , . evidence under s. 32 cJ. 

' absence of entry in account bool is evidence. 19 0. W. 

N. 612. 

s. 34 does not limit in any way at alJ the nature of tbs 

material upon which the court may rely to support the statements 
in a book of account. Such material may take the shape of con- 
temporary Vouchers, receipts or other documentary evidence of 
sworn oral testimony. 88 I. C. 383 t 1925 All. 743. 

—If certain number of entries are proved to bo bogus by 
independent evidence which precludes the possibility of crm or 
aoeident, account books are sufficiently discredited thereby. 24 
L. B. 40 5 47 0. L. J. 222 : 30 Bom. L. R. 296 s 1928 P. C. 39 : 10? I. C. 
113 P. C. 

‘—■10 the absence of evidence of specific sums having bees 
paid, only the produceion of account books and general statement 
of the plff that there were dealings between him and the deft, are 
not sufficient to charge the deft, with liability. 1927 Lab 903 s 
100 I. O. 862, 1924 Lab. 540, 1922 Lab. 338,1923 Lab. 4S0. 82P. R. 
1914. /of. 

Ss. 35-39. (Refevancy of entries In Public records, maps, 

plana, Acts, Law-books.) 

-—a record plan neither shown to be prepared by public ser' 
vnnt nor shown as forming the act or record of public officer is not 
admissible. 1930 All. 26 ; 31 Cr. L J. 133 ; 1930 Or. 0. 42 ; 1930 
A. L J. 244 J 120 I. 0. 547. 

—entries in batwara papers are valuable pieces of evidence. 

29 C. \V. N. 333 ; 86 1 0 835 ; 1925 Cal. 635, 

— -^bnitnara papers are admissible in evidence against strangers, - 
. -r,. . T-- 871. 0.694:1926 Cal. 115. 

• nissibie, C3 1. C. 676, as It is 

prepared under the provisions 
• lisslble as a public document. 

. 10 Pat. L. T 399. 

t prepared under s. 54 of B. 

E. P. Act VII of J871 are admissible In evidence independently of 
s, 35 whorosomo Introductory evidence Is given. 59 I. 0, 963 (0). 

—entries In batwara papers arc admissible but It is for the 
court to decide whether they rebut the presumption of Record of 
Rights. 63 I, c. 226 t 30 O. L. J. 389. 
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5s. 36-39. (Relevancy d entriee in Pudlle records, mapti 

plans. Acts Law books, etc.— conM. 

. - l ike the cnaps and surveys in India, for Revenue purposes 
iu entry vn the Record of Rights operates between landlords of 
Qeighbouriog estate as between landlords and tenants of the same 
estate or between tenants and tenants. 5 Fat. L. J. (j8l : 2 Pat. 
L. T. 81 59 I C 298. 

Settlement Reports or District Gazetteers may be referred 

to, though not strictly under a. 35 47 C. 979 : 25 C. W. N. 857 : 
39 A. 37 lief. 

entries in the Settlement Khawat is admissible. 1925 Cal. 

116 

record of rights is admissible under s. 35 and a record will 
have a presumptive value of correctness 30 C. W. N. 689. 96 1. C. 
959 : 1926 Cal 862 

a village record not prepared by a settlement ofReer is only a 

piece of evidence and no presumption of correctness is attached to 
It. 3 Pat. L R 225 90 I C 579 • 1925 Pat. 754. 

iiisaauart papers are not admissible. 59 I. C. 8. 

the thak and survey maps are valuable evidence of the 

state of things at the time they were made hut they do not show 
conclusively what was the state of things at the time of Permanent 
Settlement. 34 C. L J 141. 36 C. L. J- 336: 65 I. C. 182. 30 0. 291 ; 65 
I. C. 866 Ref. contra S Pat. 83$, 

'tbak statements are admissible in evidence and have 
evidentiary value unless thsy deal with matters beyond tbeicope 
of the survey 49 C. L J. U2 : 32 C. W. N 289 : 113 I. 0. 465: 
1929 P. C. 50 : 56 I. A. 74. 

—a Revenue Survey map is more reliable than tbak map. 
96 I. 0 1027 : 1926 Pat 385. 

— 'there is no inflexible rule that survey map should have the 
preference over a thak map. 34 C. L J. 465 : *35 C. 621. 

Tbak authorities had nothing to do with title and posses. 

sion , therefore nothing can be legitimately deducted from the tbak- 
map as to title or possession. 31 C. W. N. 473 : 192? Cal 403 : 46 
0. L. J 322 103 1. 0. 13. 

— '•though Renneil's Survey Map oiade m 1764 and before the 
Permanent Settlement is valuable evidence on the topography, the 
absence of certain rivulet therein is not conclusion of its son-exis- 
tence. 34C. W. N. 1113. 

much weight cannot be attached to a partition paper in 

the absence of detailed information as to the history of the docu- 
ment, when it was prepared, by whom, in whose presence and for 
what purpose. 1923 Cal. 261 : 74 I. C. 383 ; 36 C. L. J. 3S9. 

——a map made for the purposes of a partition which affected 
the public revenue is admissible in evidence for what it is worth, 
though it may be for a limited purposeonly. 991. C 643. 

— — a Quinquennial Register of 1795 kept under the Bengal 
Regulation 48 of 1793 is admissible In evidence to rebut the 
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Ss.' 36-39. (Retavan'cy ot entries -In . PubMe records, map*. 

plans, Acts. Law books, etc.)— conM.- 
sumptton under the B. T. Act. s. 50 (2).‘ 86 I. C. 538 : 1925 Cal. 
1037 : 1926 Cal. 290. 

■——where a certain map was referred to in the commissioner’s 
report but the map was not prodnccd, the report of ihe commissioner 
is admissible in as much as do objection was taken to the report 
and the Commissioner himself waa not examined or cross examiDco. 
50 G 446 : 4‘i M. L. J. 444 t i023 M. W. N. 511 : 32 M. L. T. 162 P- C. 

thakbuat fcashra baa no eyidentlary value. 3 Pat. L. B. 

605 : 36 C L. J. 499 : 1922 P. C 272 

A-»s/w>art mapa are evidence of possession. 3 Pat. L. T. 140 : 

64 I. C. 326. 

the entry from the bool * • ~ » .... 

shown to ha.ve been made by a { 
duty or in the performance of 
inadmissible in evidence. 28 
I. C 719. 

- - - Road Cess Returns are admissible only against the maker 
of them. 42 0. L. J. 14; 89 1.0. 747: 1925 Cai. 1189, 39 0.995: 
39 C. 1005. 18 0. L, J. 633. Ref. 

—mapa prepared uoder the Calcutta Survey Act have great 
eviduntury value as regards title. 3t C. Tif. 4l9 : 1927 Cal. 345 : 
45 0 L. J 474 • 102 I. C. 370. ■ ' 

—a site plan prepared for the purpose of a case can bare a 
very little probative value on the question of title. 1939 All. 26: 
1930 Cr. 0. 42 » 31 Cr. L J. 233 ; 120 I. C 5<7: 1930 A. L. J. 244. 

——statements contained to public doouments are receivable 
to prove the facts stated on the general ground that they were 
made by authorised agenie of tbc public in the course of oQicial 
duty and respecting Acts which were of public interest or required 
to be recorded for the benefit of the community 30 C W. R. lOl , 6 
Lab. 269 : 23 A. L. J C39 : 86 1. C 654. P. C. 

entry in village note in the record of rights as to the 

conservation of trees by reolaimer is admissible. 8 Pat. 266: 19Z9 
Pat. 328 : 10P.nt. L. T. 311. 

. facts stated in the official reports are valuable and in 

many oasea are the heat evidences 55 C. 403 ; 47 C. L. J. l50 : 107 
I. C. 7 : 32 O. W. Jf. 621 ; 1928 P. C 10 : 30 Bom. L. It. 251 P. C. 

a certified copy of the entry in the Register given by an 

authorised officer must be presnroed to be correct under a. 39 Svi. 
Act. 22 A. L. J, 690 ; 46 A. 637. 

Death Register kept in Police station is official book. 87 

I. C 938; 1925 All. 79. 

register of death am) birth is admissible. 41 31. 24 : 22 C. 

N. 22. 

a Death Register is 3 public document and will in ordinary 

circumstances bo bound to be accepted as eonolusire of the dates 
of the death recorded t92.'4 31. VV. N. 232 ; 88 1, C. 249 J 1925 
Mad. low. 
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Ss. 35>39. (R«tevaney of ontrlos In PubMe reeo'di, maps, 
plans, Acts, Law books, oto.)— con/d. 

if the death register was prepared in a somewhat casual 

way It is open to the court to place no reliance on it if the fact 
of the death of a person on a particular day is sought to be proved. 
1930 Cal. 636 

a statement made by the father in the vaccination Register 

three years after the birth of the child is not admissible under this 
sec. as to paternity of the child. 1929 M. W, N. 696. 

a sale certificate is not a pubHo document, so a certificate of 

guardianship 1928 Cal 893: 1101 C.S21. 

because a document is admissible for certain purposes, alt 

recitals, statements and references therein cannot be used as proof 
of the facts to which they relate. 1930 All. 299 : 1930 A, L. J. 564. 

8. 39 cannot be invoked for the purpose of letting m a con- 
fession relating to which the bar created by ss. 24, 25 and 26 
has not been removed by s 27 1929 Lab. 341; 30 Punj L. R. 197r 
10 Lah. 283 . 11 Lab L J 159 1151. C 6 : 30 Cr. L. J.414 F. B. 

Ss 40-44 (Judgment when relevant). 

a. 40 deals with estoppel, but many judgments may be 

evidence I'nter paries which ate not estoppels 6 C. 171 F. B.&ut 
see belou.’ 

the above case has been dissented from in a recent Full 

Bench ease where it has been held that b. 40 applies to a esse in, 
which the court has jurisdiction todecide a matter and ooe‘_party 


UVIULUI-U uuulI aiij .>i.b»>wU Ul lUe i.VI A1.1. U X 1 1 : 0 L>. 1<. 11. 

439 F B See also 13 C. 352 F. B . 10 0.4301,12 A F. B. Id 20C. 
W. N. 6l3 s 23 O L. J. 583. Mookberjee J. observed, “it Is vrell set- 
tled that although a judgment not tnler paries may be used In 
evidence in certain circumstances as a fact in issue or a relevant 
fact, or possibly as a transacliou as was held in 22 C. 533 P. C . 1 C. 
W. N. 265 : 19 A. 277. P. C., 6 O. W N. 386 : 29 C. 187 P. C . 25 C. 
522 • 2 C. W, N. 501 F B.. the recitals in the judgment cannot be 
used as evidence in a litigation between other parties The prin- 
ciple is that all judgments are conclusive of their existence, as 

distinguished from tbeir truth ; ju'. * ; i 

a solemn nature, are presumed ' ‘ 

judgment is therefore, conclusive i , 

whether parties, privies or strange-* * • 

legal effect, ns distiugulsbed from the accuracy of the dcLis.ua 

rendered.” 

the rule In 6 C. 171 F. B. and 13 C. 352 c»sc« Las beer 

materially qualified by the privy Council in 22 C 533 P.C.,x5C. 

F. B. The judgment not infer partes Is admissible uailir a. • 
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Ss. 40-44, (Judgment when relevant) — contd.' 


abotr conduct o/tbe parties or iosiaaces ot exercises o/ a right or 
admissions of parties or to identify property or to show how it has 
been previously dealt with. 24 B. 591 * thefollowlDg are the cases 
on the same principle, 12 M. 9p. 13. 10 A. 585p. 586, 15 M. 19,1811. 
73p. 77. 23 0. 693. P. 697. 11 C. L. R. 528. IS 0. 233, 236, 5 Bom. L. B. 
230 P. 222. 25 A 546 : 23 A. \V. N. 137, 12 C. W. N. 739p. 745. 35 0. 
701 : 12 0. W: N". 657 : 7 C, L. J. 563 , 6 C. L, J. 22 (in this case the 
judgment not inter partes was held to be evidence to show that 
the landlords recognised the plaintiff In Kashtkar and that the 
rent-receipt granted to the defts. were fraudulent). 18 C. W. N. 954. 

' ’ ■■ under 8. 40 the judgment in prior suit is relevant to deter* 
mine if It operatea asres jndicata under s, II C. P 0. Suchjudg* 
ment in rent suit concludes the trial of tbs question as to whst 
was the rate of rent at the date of the suit, if the decree shows that 
that point was decided. 43 C- L. J. 135. 1926 Cal 698 r 95 J. 0. 130. 

——a judgment is conclusive proof of its correctness. 1925 
Cal. 194. 


— — s. 41 deals 
1 r. B. 


With judgment 


in rem. 6 C. 171 P, C., 12 A 


no judgment except that passed by s court in the exercise 
of probate, matrimonial, admiralty or insolveooy jurisdiction can 
have the effect of a judgment in rem. 1926 All. 395 ; 26 A. It J* 
797. 

-~-whea a judgment operates as a judgment in rem (as the 
decision on a probate court does under s. 41 Evi. Act ) it cannot bo 
attacked bf aar other person so hag it remaiag la (oroe. $iC.h. 
J. 457. 


— 'S. 41 provides that the finding of toe civil court in matters of 
granting probate is conclusive. 4 C. W. 176 n., 12 0 L. J. 91, 
\i C. L. J. 185 

-tbe judgment in probate proceedings is a judgment in rem 

nod IS binding not only on the parties to the proceedings ao/ar as 
the genttineneia or otherwise of the will is concerned but also on all 
other persons. 9 Pat. 698. (12 C. L. J. 91. 185, 79 I. 0. 44) Ref. 

a. 44 lays down not only a rule of law relating to evidence, 

but also a rule of procedure ; under this sec, any party is competent 
to show that judgment inter partes was obtained by fraud. If the 
party is precluded from avoiding a decree on the ground of bis own 
fraud, he Is preciuded not by any rule of evidence but by the 
general principle of justice which prohibits a person to plead bis 
own fraud. 27 C. 11 : 3 C. W. N 660. 

—-~tbe words ‘not competent* In sec. 44 refer to a court acting 
without juritdicllon. 21 B. 205. 

competency of a court and Its jurisdiction are synonymous 

terms. 21 B, 205. 


a finding not essential to a probate action does not operate 

as a finding in rem ; finding as to the execution of the will binds 
at any rate the p.'irtiea and priviea to probate proceedings. 5 P. 
- 77 : JOI I, C. 289 I 1927 Pat, 61. 
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St. 40-44. (Judgment vihen relevant)— con(d. 

— ■'judgment of the losolvency Court operates as jodgmeot 
»B rem, 16 B.,L. R 201. 

. under certaio circumstances, in certain cases, the judgment 

Jn a prerious suit, to whio' *"• "* **■' r““* • 

was not a party, may be , , 

and with certain objects. * •' A *. ■ | f 

——previous judgm • s u '• 

strangers 1925 Cal. 191. 

. judgments not inter paries though not conclusive are 

admissible in evidence like any other fact to be weighed in the 
balance 1929 Pat 739 • 8 Pat. 783 : 121 I. C. 331. 

a judgment though not tnrer partes may be admissible as 

evidence of title, 89 I. C 663 

a judgment or decree not tnler partes is not admissible under 

s. 43 unless as a fact in issue or ee a relevant fact under other sec. 
of the Evi Act it is admissible. 87 I C. 849 • 6 P L T. 634 ; 4 Pat. 
510 • 1925 Pat. 625, 97 I C 282 : 1926 Pat. 577. 34 C. W. N. 1113. 

—recital m a judgment not inter partes is not admissible m 
evidence. 45 M 332, 34 C W. N. U|3. 

—judgment not infer partes ie admissible to prove assertion of 
title. 65 I. C. 699. 

—the production of a judgment m a previous suit proves its 
existence, but it does cot prove the correctness of the previous 
decision, 36 C L. J 9 

—>3 judgment ae to the validity of an adoption is not admis. 
Bible in a suit between third persone. 71 1 0. 929. 

—when a decree is put in. any person not a party to it may 
impeach it although it relates to the proiwrty 21 C. W. N, 594. 

■ decree obtained by a co-sbarer landlord may be evidence 
ID a suit brought by another co*8barer. 22 C. W. N. 394 

--j -..-.L-.i.t. landlords is a very 

• tenant as to who is the land- 

■ about another plot which was 


The proper way to prove it, is 

to prod '-'* 1923 Lah. 384. 

— is not a nullity, it 

cannot ■ 101 1. C. 765 : 1927 

Ail 4 


the principle that a party to a fraudulent transaction is 

entitled to relief in a court of equity as against his frandulent 
confederate so long at the fraud contemplated bat not been carried 
• • • • . 'jecause the party suffers a 

' ■ fictitious and collusive suit 

• 19 0. W. N. 1151, (1 A.403. 

— -where one or two defts. were prevented from making a 
proper defence to the Buit by the fraudulent assurance of the plff, 
'that the decree obtained by the pis', would not be executed against 
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Ss. 40-44. (Judgment when raf«vant) — contd.' 
shof7 Conduct of the parties or iostaoces of exercises of a right or 
admissions of parties or to identify property or to sbo^ how it has 
been previously dealt witl *■ *’ » ' . •• the cases 

on the same prinoiple, ” ' . . ' 19,18M. 

73p. 77, 23 C, 693, P 697, I • . , ' Bom. h. B. 

230 P. 232. 25 A 546 : 23 / • ‘ ' ■ . “■ 745, 35 0. 

701 : 12 C. W: N. 657 j 7 *. , case the 

judgment not infer por/es was held to be evidence to show that 
the landlords recognised the plaintiff In ^ashtkar and that the 
rent-receipt granted to the defts were iraudulent). 18 O. W. N. 954. 

——under 8. 40 the judgment in prior suit is relevant to deter* 
mineifit operates res judtcata under s 11 C.P.C. Suchjudg* 
znsnt in rent suit concludes the trial of the question as to what 
was the rate of rent at the date of the suit, if the decree shows that 
-that point wag decided. 43 C. L. J. 135. 1926 Cal 698 : 95 I. C. 130. 

•—a judgment is conclusive proof of its correctness. 1925 
Cal. 194. 

—3. 4l deals with judgment in r$m. 6 C. 171 P. C., 12 
I F. B. 

—no judgment except that passed by a court in the exercise 
of probate, matrlmooial, admiralty or insolveoey jurisdiction can 
have the effect of a judgment in ram. 1928 All. 395 i 26 A. h- 
797. 

-—when a judgment operates as a judgment inrem (astbe 
decision on a probate court does under s. 41 £vi. Act ) it cannot be 
attacked by any other person so long it remains in force. 34 C. L. 
J. 457 

s. 4l provides that the fioding of the civil court in matters of 

granting probate is conclusive. 4 0. W”. It 176 n,, 12 C I<.J. 91, 
12 C. L J. 185 

•k, .c . jg a judgment inren 
, ' ' , 0 the proceedings so far as 

. ' is conoerned but also on all 

. - . 185, 79 1. 0. 44) Ref. 

a. 44 lays down not only a rule of law relating to evidence, 

but a/so a rule of procedure ; under this soo. any party is oompeteot 
to show that judgment infer partes was obtained by fraud. If the 
party is precluded from avoiding a decree on the ground of his own 
fraud, ha is precluded not by any rale of evidence but by the 
general principle of justice which prohibits a person to plead his 
own fraud. 27 C. 11 : 3 C. W. N. 600. 

-.—the words 'not competent* in eeo. 41 refer to a court acting 
without jurisdiction. 21 B. 205. 

— competency of a court and its jurisdiction aro aynonytnous 
terms. 21 B. 205. 

— ahndiognot cssentialto a probate action docs not operate 
as 8 finding in rem ; finding as to the execution of the will binds 
at any rate the parties and privies to probate proceedings. 5 P. 

-77:1011. C. 289 t 1927 Pat. 61, 
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5. 47. (0|ifnlons as fa handwriting when relevant)— 


evidence of expert is not admissibo if the proved or 

admitted handrvritioc Is not compared In open court. 39 0. 606 J 
16 C. W. N. 812. 

—in order to prove the handwriting or signature of another 
person one.must show that he is acquainted with the handivriting or 
signature of that person. 4 Pat. 334 : 1924 Pat, 787. 

—person proving handwriting must prove his acquaintaoeo 
with the handwriting to be proved. 32 I. C. 1034; 1925 Pat. 778; 
7 Pat. L. T. 507. 

a court of law ought not in the absence of any evidence take 

upon itself the duty of comparing handwriting and pronounce jodg* 
inent based merely on its own inspection. 78 1. C. 668 (0), 1923 
Cal, 485. 

comparison of handwriting is hazardous and inconclusive 

proof and in the absence of expert evidence regarding the same 
should not ordinarily be the basis of decision. 29 C. W. N. 75 : 1925 
Cal. 145 ; 85 I. C. 525. 

—the word ‘'habitually*’ means "usually,” ‘‘generally’* or 
"according to custom." It does not refer to the frequency of the 
occasions but rather to the. invariability of the practice. 27 Bom< 
L. R. 1031 : 83 I. C. 1042 : 1925 Bom. 429. 

—'When the witnesses depose in favour of a document, the court 
would not, although satisfied that (be signature was sot that of (be 
alleged testator, declare (be will to be a forgery in the abseaee of 
other corroborating evidence. 41 C. L. J. 390; 87 X. 0. 534 : 1925 


n of dead person cannot be proved save under a. 92. 


1925 Cal. 116. 

' witness need not state in the first instance bow be 

knows the bandwriting ; opposite party is to explore the sources of 
knowledge ; 28 B. 58 p 62 * 5 Bora. It. R. 663. 


—evidence of raere similarity of handwriting is extremely 
weak in probative force, but when U is strongly supported by 
other facts, the judge should consider it. 13 W. R. 131, 641. C. 234, 
66 I. O. 774. 

ordinary methods of proving handwriting are fi) by the 

admission of person concerned; (2) by eslling tbe writer or one 
who saw it written or one who It qualified to express an opinion as 
to the bandwriting under sec. 47 : (3) by comparison of handwriting 
as provided by seo. 73 : but tbe last mode Is always hazardous and 
Inconclusive. 37 0. 467 : 14 0. W. N. 1114, 26 C. W. N, 113; 34 a 
L. J. 373. 64 I. 0. 234, 66 I. C. 773. 

although from dissimilarity of signature a court may legiti* 
raatcly draw an Inference that a particular algnaturo is not genuine 
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'S. 60. (Opinfen on relationship when relevant)— con/rf. 

where the question la whether one person is related to 

-another in any degree, the fact that according to the religious usages 
the names of particular persons are usually recited or omitted during 
the performance of ceremonies, and the observance of pollution are 
instances of conduct. 26 I. C. IIO. 48 ftf. 1 : 1925 Mad. 497. 

every presumption ought to he made in favour of marriage 

where there bad been a lengthened cohabitation, specially in a case 
where the alleged marriage took place so long ago that it is difhcult 
•to get a trustworthy account of (vbat actually occurred. 21 C. 666 
P. C. (27 0. 801, 9 C. W, N. 352j Dist 2 0. 184 P, C.. 3 M. I. A. 295. 
10 C. L n 203. 

under the English law genera) reputation is admissible to 

establish the fact of marriage but under this section opinion as 
expressed by conduct only is admissible and there is no other 
provision making general reputation admissible, 91 I. 0. 469 : 1926 * 
Mad. 475. 

character and conduct of relatives are not relevant in proof 

of marriage 33 C W. it 645 : 1929 P 0. J35 : 31 Bom, L. K. 846: 
50 C L J. 89 : 1929 M. W. N. 676 : 10 tab. 97 r 27 A. L. J. 465 i 
S7.M L. J. 366 ; 117 I, C, 17 P. C. 

S,61, (Geounds of epInion< when relevant), 

—in all valuation judicial or otherwise, therc'-must be room 
for inference or inclination ft opinion which being more or less 
conjectural, are diflicult to reduce to exact meaning or to explain to 
others , so it would be unfair to require an exact exposition of reasons 
for the conclusion arrived at. 28 A. 121 (128) P. C. 


Ss 52.,66. (Character w»»en relevant}. 

general evidence of bad chsractor cannot be given for the 

prosecution and against a prisoner. 7 W. H. Cr, 7, C VV. R. Cr. 72, 
32 Boro. L. K. 324 ; 1930 Cr. C 481 : 1930 Bom 157, 

in mitigation of damages the defendants can give ovldenoe 

of the piantiff's bad character. 37 C 760 : 14 0. W. N. 713. 

except under exceptional circumstances, the pniper-objacl 

of using convictions is to detertnioe the amount of ’punishment to be 
awarded. 11 Bom. H. C. 92 


a previous conviction fsrelevant on the question of punish* 

ment and la also relevant with reference to the question whether tho 
provisions of s 562. Cr. P. C. would apply to the case. 39 b. 326 

—evidence of bad character including a previous conviction 
is irrelevant to help to establish an accused person's guilt but they 
may bo taken Into account in passing sentence. 52 IM, 358: 30 Cr. 
L J. 471 : 115 I. C. 483 : 192» M. W. H. 393 : 1919 Afad. 306. 

—evidence of previous conviction It not admissibio unless the 
Acevted produces crjdcDoo of bh good character. 5 Pat. 1.. J. 706, 
00 1. C. 331. 

— the character of the accused not being a fact in Msus in the 
offence of belonging to a gang of persons associated for the purpose 
of habitually committing theft punishable under a. 401*1. 1’. C. 
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S. 52-'56. (Character wh»n rel«v«nt)—conM. 

evidence of 'bad character "or reputaVion 'is Inadmissible' for th'e 

purpose of proving the commisaioa of the offence. 1 C. W. N. 116. 

but a previous ooQviotioo of daeoitjr has been held relevant 
under section 14. 97 C. 139. 

■' e vidence of previous act of dishonesty is admissible to 
prevent the accused to plead that the aot under consideration svas 
committed without a dishonest mteotion. 103 I. C. 492 : 1927 Lab. 
549- 28 Cr L J 556 28 Puoj L. R.313. 

evidence of bad character Is not admissible to prove that. 

the accused were of such a disposition that they were likely to 
commit the crime, but there is do bar to adduce evidence which 
proves a motive for the crime or which is otherwise relevant. 93 
.1. C 884 t 27 Cr L. J. 484 • 1926 Pat. 232 : 7 Pat. L. T. 396. ‘ • 

——where certain persons were accused under s. 400 1. P. C. 
the evidence of the commission of other offences than dacoity was 
only evidence of bad chara..ter and was inadmissible under see. 54. 
32 U. 179. - ■ • 

— 8 . 54 baa uo bearing whatever upon the question of the 
relevancy of previous oooviotion after an accused has been 
convicted of the o.ence charged and for the purpose of enhsnelng 
the sentence to be°passed on him. 1939 Rang. 200 : 39 Cr. L. J. 869 : 
111 1.0.453 F. 8 . 

.—a man's guilt is to be established by proof of tbe facts 
alleged and not by proof of bis character: such .evidenoe~aight 
create a prejudice but not lead a step towards substantiation of 
guilt 43 0 957. . ' • . 

—where the judge an the Lower Court had stated that the 
general reputation of character enjoyed by the two identifiers of a 
party registeriog a will tended to throw 3 ' cloud of doubt on the 
transaction, it was held by tbe P. C. that such evidence of tbe 
general reputation of the character of those persons, who were 
both dead, ought not to have been admitted. ID G. W. N. 523 : 
3 C. L J. 319 P.C. ■ - 

in a case of damage for libel charging the plaintiff with 

seditious aots It was held that tbe deportation of tbe plaintiff was 
evidence as throwing light on tbe efaaraoter of 'his agitation pre- 
vious thereto and as thus affecting damages. ,37 C. 760 : 14 C. 
W. N. 713. * . ■ *' 

—before a man of past good character is 'adjudged guilty 
the evidence against him' must be of an unimpeachable character. 
1928 Lah. 647; 29 Cr, L. J. 740: 10 Lah:L.J. 262 : 110 I, C 676 : 
29 Punj. L. R. 703. 

Ss. 66*58. (Pacts which need not be proved). 

the court is to take jadieial noticelof the gazetted holiday. 

16 N- L. R. 198. _ . . , ^ 

~~the Court can take judicial, notice of facts - transpiring 
before it. 121,1 C.337. . , ‘ . , , . ^ ^ 

. ,-P— -an unregistered lease 'set np in the plaint and admitted in 
written statement need not be proved , -,2 Lab. t.J. 353. - ■ . - - 
53 
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Ss. 66-58. (Facts which need not be proved)— conM. 

-—the court ia to take judicial notice of tbe signature of the 
Chief Secretary of Oovernmeot. 44 Af. L.J. 557 : 1923 W. W. N. 
299 ; 32 M, L. T. 300 : 72 I. O. 515, 42 M. 885, 56 0. 135, 

—the court can take judicial notice of the eigoature of a Sub- 
Registrar. 1051. C 422:47 0. L.J. 118 : 1928 Cal. 154. 

——the Court can take judicial notice of the fact that tbe transit 
of a registered letter takes 24 hours longer than ordinary letter. 
99 I. C. 622 ; 1927 All. 215. 

——DO judicial notice should bo taken of thefts on the RaiIwa7S- 
192 8 Lab. 817 s 111 I. C 523: 10 Lab. 329. 95 I. 0. 945 Rel. on ■ 

—the question relating to title to wakf properties does not 
relate to a matter of public policy and the historical records cannot 
be used to establish title to such property. 1930. Lab. 744 : 31 
Pan: X^. B. 372. 46 I. 0. 119 foL 

tbe court cannot take judicial notice of s CoTernmeiit 

Notification under s. 57. but tbe production of a gazette is sufficient 
proof of the Notification under s. 78. 1928 All. 355 ; 107 I, C. 578. 

—the proceedings of Parllament.may be proved under s. 78 (2) 
by the Journals of the House of Commons or by copies purporting 
to be printed by order of the Govt. Tbe subject of judicial notJes 
discussed, and tbe meaning of see. 57£v{ Act, explained. 37 C. 
760 1 14 0. W. N. 713. 

—reference of Portuguese rrork "India Orientalis Christiana 
published lo 1794, and ‘'Hough's History of Obristlasity in India 
was approved of. 15 M. 241. 

—tbe provision In s. 3 of Act Xyill of 1875 (Law Report 
Act) does not prevent a B.C. from looking at an uoreported judg- 
ment of other Judges of the same court 29 C. 289. 

, . .fl. 58 has in general no application to divorce cases. 49 B, 
368 : 27 Bom. L. R. 251 : 1925 Bom. 231. 

58 normally relates to agreed statements of facts made 

between both parties to save time and expense at a trial. 49 B. 
368 : 27 Bom. L. R. 251 : 1925 Bom.- 231. 

’s. 58 applies to criminal trials as well as to civil suits. 91 

I. C. 233 : 1926 Oudb. 245. 

Ss. 69-60. (Oral evidence.) 

>~part.oftbe oral evidence may bo disbelieved and part be- 
lieved. 4 C. W. N. 18 P. C., 5 C. W. N. 858. 

disorepancies often trifling In themaolves should not be made 

the ground for disbelief. 27C. 639.* 4 C. W. ff.429.- 2 Bam.L.R. 
562 P. C. 

hearsay evidence should be disregarded. 2 C. W. N. 193 : 

.20 A. 209 P. O.. 6 Lab. L. J. 575 : 1925 Lab. 733. . 

——if oral evidence refers to an opinion or tbe grounds on 
which that opinion Is held it must bo the evidence of the person 
who holds that opinion .on those grounds. But 'It must be tbe 
■ expression of Independent opinion based on hearsay and not repe- 
tition of hearsay. 50.W. N.33: 23 A.37: 10 5f. L, J.’267 P. C. 
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Ss. 69*60. lOral evidenea)— orntd* 

onder s. 60 the court la entitled to consider and act upon 

the opinion of experts contained in treatise to which it is referred. 
25 if. L. J. 54 F. B.. 22 C. W. N. 745 : 28 C. L. J. 32 : 46 1. C. 593. 

eren if newspapers are admissible in evidence without 
formal proof, the paper itself is not proof of its contents. It would 
merely amount to an anonymous statement. 7 Lab. L. J. 264 : 88 
I. C 22 1925 Lah 299. 

the evidence that the witness saw the document and heard 

It read out by somebody else is only hearsay so far as the contents 
are concerned and does not fulfil the requirements of s. 60 as to the 
oral evidence generally. 25 A. L. J. 65 ; 32 O. W. 2?. 21 ; 100 1. C. 1 ; 
28 Punj L. R 109 : 29 Bom. L. R 800 . 1927 P C 15. 

S. 61. (Proof of contents of documents.) 

S 62 (Primary evidence.) S 

S. 64. (Proof of deewmonts by primary evidence.) J 

in dealing with documentary evidcoce, the substantial 

principles on which the authenticity and value of evidence rest, 
ought to be observed. 1 4 M. J. A. 570 p. 588. P. C. 

•^—secondary evidence should not be accepted without 
sufficient reasons beioc given for tbe noD'produotion of the original. 
3 M. I. A. P. C„ 14 M. I. A. 453. 570 P. C. 

^—written receipts for payments are important but by no 
means necessary as proof nor are they of tbe nature of primary 
■evidenoe, tbe loss of which mutt be ehown in order to let in second, 
ary evidence. 4C. W. N. 18. 

if account books are regarded merely as. memoranda and 
-rough books and If tbe regular accounts be prepaied upon an exami- 
nation of tbe said memoranda, they could hardly be regarded as 
-original accounts. 9 0. W, K. 421. 

tbe mere fact that a person producing a document a (cbitta) 
-used the same to settle disputes between tbo villagers and before him 
-it was in tbe possession of bit father does not make the doeumet 
a true copy of tbe original 1929 Cab 459 : 49 0. L. J. 546 : 122 I. C. 
.552. 


t a copy of another news* 
Tt original, each being prl- 
1930 Lah. 371 ; 31 Cr. L. 


Ss. 63, 65, 66. (Secondary ovfdenee). 

—secondary evidence should not be accepted without a 
•cient reason for the non*produotioo of tbe original. 3 M. I. 
F». C., 14 JL I. A. 453. 570 P. C., 97 L C. 82 : 1926 AIL 711. 


i BUffi. 

A. 156 
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Ss. 63, 65, 66. (Secondary avldence)-'’contif.'v.' .u 


— —there is distiaotioo bettveen the admissibilitr of 
and the maaner of proof. Seoondarr oTidence may be allavred only 
wtion *i| I*-— »e ’ ' w**-.. dcclarfls 

■ ■ • . • : ■ at, tbooghit 

* ■ ; . ■ . !, ■ ■ , . >y secondary 


——whether seooadary erideace should be admitted depends 
largely oo the discretion of the Judge of first instance and bis 

oi — ■.« ->..*• b- — — * • ■ • ■ very clear css® 

• • • • ' . )tD L. K. 705M 

* • ■ . ■■ tion, secondary 

I. C. 835): 1921' 

Nag. 214. .r 


a copy of a copy is not secondary evidence, 15 il. L J* 

157. 

—a copy of a copy is admislble in evidence by the consent of 

the parties. i928 Jf. W. N. 796 : 1928 Mad. 1255: 115 I. 0. 509. 

” —proof of loss by the custodian only is sufficient. 24 0. ^ 
272 : 48 I A 365 P, C.. but mere assertioQ of loss in application only 
without proof is not sufficient. 3 A. 559. 

—a police subMnspector’e report only as to the loss 1*°®* 
sufficient to admit secondary evidence of a lost bobf. 4 Lab. L. 
416. 

*— a certified copy produced lo a pretious suit between the 
--..j -/.i-. 4 4«-. document was 


the admission 
it is not permi* 
indlcBtiog the 

W. N. 226 : 20 
2 : 88 I. O. 219 : 


— s. 63 is crhaustive of the kinds of secondary evidence. 
Translation of a document in judgment not infer paries is not 
admissible. 43 5f. L. J. 37 ; 16 1,. W. 11; 31 M. h. T. 46 : 1922 if. 
W. N. 432. 

' — -.-where a primary evidence is inadmissible, secondary evidence 
thereof can be in no better position. 1922 Lab. 3S1 ; 66 1.0.153.18 
A. 205, 23 M. 49. 3 Lab. 282. 1922 Lah 401. 

-admission of copy without objection, —appellate court 

cannot question. 1923 L8b.l38: 1 Pat. 606, 84 1. C. 921 :■ 1925 ii^d. 
257. • ' . ' 

-—‘seen’ in p. 63 (5) inoludea “read over.” 1923 A. 612 : 73 
I. C. 654, contra. 1923 A. -441 ;>71 1.,0. 654. - £ut see beloto. 

— the expression “secondary evidence means and ' includes 
etc. ..who has himself seen It'* means that the person who Is to 
prove the contents of the document must be a person who has seen 
the conteuts of the document f.e., who* has read the document and 
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6i. 63 66i 66. (Secondary •vidcneB) ~-C0'>td. ■* 

DOt a person who has seen the document and heard the document 
Tead by somebody else 31 C. W. K SI t 100 I Cl: 1927M. W. N. 
80 : 8 Pat. L T 280 25 A L. J. 55 : 1927 P. 0. 15 : 22 A. L. J, 864 
■overruled. 

— -“produce” means '*prooure the production or give it in 
evidence.” 1930 All 550 • 125 I C 460 : 1930 A. L. J. 1003. 

Survey and Settlement Report which was baaed on 

Jamabmdi the original of which was not produced cannot he treated 
as secondary evidence of the contents of the Jamabandi statement 
under s 63 el (5) 1930 P C 45 : 32 Bom. L B. 515 : 123 I. C. 145 

P. Q. 

—evidence ds to the general result of the public documents 
It admissible where the original csnnot be conveniently examined 
4n court. 34 C 293 • U C. W. N. 501 

— —the provision of sec. 65 that a certified copy is the only 
secondary evidence of a public document does not apply when the 
original is lost or destroyed .S P 777 101 1. C. 289 : 1927 Pat 61 : 

8 Pat. L. T. 510. 

—the loss of the original must bo h^oved not only in a case 
where the document is being enforced but where It is used as 
evidence 122 1 C. 751. 

—the certified copy of a document which is already filed in 
another court sod cannot be produced without unnecessary delay is 
admissible uoders. 65 (c). 1930Ce}. 479. 

J I.... — J 4. Q in the appellate 

’condsry evidence, 
.155. 26 0.53. 84 I. 
). 511 : 1925 Lah. 

■ rbether secondary 

ouit which rejected 
W. 227. 

allowing secondary evidence depends upon the discrection of 

the Judges, 71 I. C. 568. order of refusal to admit secondary 
•evidence on the ground that loss of the original was not proved 
cannot bs questioned in revision. 1929 Bag. 288 1926 Bag. 290 19 
•C. 433 P. C Rel. on 1927 Nag. 286. 1926 Hsg. 257, 1924 Cal. 633 Dist. 

secondary evidence includes oral accounts given by a person 

who has himself seen the original document. 7B. 139. 

“—where a court permitted oral evidence to be adduced regard- 
ing the contents of a letter which was not called for, objection as to 
iU admissibility taken subsequently was allowed. 50 C. L. J. 593 : 
1930 Cr. C. 209 : 1930 Cal. 209. 

•***• * *'* ■ • * racted jo a judgment cannot be 

, ■ , ■ " riginal statement. 53ii. 952 - 

“ ■ 'la evidence other secondary 
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Ss, S3, SB, 6Q. (Seeondarf tvfdencel'^conld. 

. — ~Tirbea a sale prootamatioo is not forthcomiog; the sale 
certificate may be accepted aa secondary erideoce astowhatiras- 
stated in the sale proclamation. 63 1.0.60(C). 

■ secondary evidence of unregistered deed of sale of property 

less than Rs. 160 was diaaliowed. 62 1. C. 60 (D). 

•— where a mortgage deed was lost before its registration 
secondary evidence was admissible in suit to enforce personal liabllty. 
105 I. C. 502. 

secaodary evidence of unstamped agreement of sale was 
not admissible even as payment of penalty 23 Bom. L. R. 506. 

——partnership account must bo produced by each party, when 
one party fads to do that the other party may give secondary 
evidence and in that case subseqnent production of the papers will 
be disallowed without the consent of the other party or the order of 
the court under 8 164 Evi Act 34 C. 1.. J. 405. 

except In clear case of miscarriage decision of thClryiDg" 

court as to the euSicieiiey of grounds for admitting secondary 
evidence is admissible in evidence. 19 C 438. p. C., 9 VV. R. 241. 

-—absence of ebiwtloo does not Bscondarr eridenc6 ai- 

missible If it be not legally admitted 26 C. 53:2 C. \V. 14.649. 
But objection cannot be taken in tbe appellate court. 310.155, 

3 Pot. L T. 39?. 

—objection to adinissibility ofa document may be taken at* 
any stage but objeatioa to mode of proof roast be taken at tbe time 
of proof 9 C W. K. 111. 

— — seoofldary evidence may be given of an acknowledgment. 
13 0 292. 

——where tbe question was whether a purdanasKin lady was 
bound by a mortgage-bond purported to be signed by ber sPQ-in-law 
under a general power of attorney which was not produced, secon- 
dary evidence of it was not allowed. 29 C. 729 p. C. 

— 'Certified copy of mortgage deed is admissible only after 
notice to tbe party m possession of its original, but such notice 
can be dispensed with if there IS sufficient reason as for instance if 
the mortgagee denies the existence of such document. 971. C. 348; 
1926 Pat. 512. 

where the original of a document could not be traced, but 

a certified copy taken at a time when it had been filed in a court 
of law Is produced, aad Its custody is satisfactorily proved, secondary 
evidence is admissible and there is also a persumption of genuineness. 

39 C. L. J. 93 ; 28 C. W, K, 1033. 

when the opposite party is In possession of tbe title deed and 

does not produce it after notice secondary evidence is allowed under 
a. 65 (c) and 66 Proviso (2). 1931 Bom. 53, 32 Bom. L It. 1435 

where tbe original deed is In tbe possession of the opposite 

party n production 0 l a certified copy of the registered deed is 
sufficient proof 1928 411.394: 1161.0. 277. , . , 

—copy of a lost document bearing endorsement by a deceased 
predecessor of a party that it was a copy of original Is admissible 
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Ss. 63, 66, 66. (Sseofidapy •wld«ne«)*-<'onf(f. 

33 C. W. N;578 : 52 M. 453:3! Bom. L. R. 756 :'49’C. L. J. 566 
1929 M. W. N. 553 : U7 I 0. 507 : 1929 P. 0. 1J5 P. C. 

where a pro-note waa filed la court and was subsequently 

discovered to have been substituted by a forged one. tbo plff. was 
not bound to prove the loss or the cause of its disappearance, and 
secondary evidence should be allowed. • 29 C W. N. 965 : 23 A. L. J. 
109 86 J C. 552 ; 49 M L J. 132 P C. 

newspapers are not secondary evidence of the fact men- 
tioned by them 7 Lah. I,. J. 264 : 8» I- C. 22 . 1925 Lah. 299. 

^where a pardanaskin woman lives with her brother the 

service of summons on him instead of the woman constitutes auffi* 
cient notice under s. 66. 1929 All. 680: 118 1. C. 663 : 27 A. L. J. 
1091. 

it is doubtful whether a proforma deft.’not interested in the 

suit property or in the decision of the case is not an adverse party 
as contemplated by Proviso (2) of ■ 66 1929 Ail. 680 : 118 J. 0. 663 ; 

27 A L.J 1091 

S. 67 (Praof of signature and handwriting.) 

— ss. 67to 73 govern cases both of primsTy and secondary 
evidence 82 1 C 30b. 1925 All. 56 

— "sigulDg'* means the writing of the name of the person eo 
that It may convey a distinct idea to some body else that what the 
writing Indicates is a particular individual whose signature or sign 
It purports to be. A "mark” Is a mere symbol and does not convey 
any idea to a person who notes It. very often probably even to the 
person who made It. 2 C. W. M. 642, 25 C. 911. 

—the use of pen and ink is not necessary for signing. 25 C. 
911.26 0. W 11.642. 

—a subscribing witness ie not required to prove a document. 
21 W. R. 429. 

—bandwriting may, in addition to the usual methods, be 
proved by circumstantial evldeoce under e. 67 which prescribes no 
particular kind of proof. 37: C. 467 : 14 C. W. N. 1114 (12 B. L. R,' 
Ap. 18. 21 W, B. 429, 11 B, 690) Ref. 

a document does not prove by Itself, nor is an unproved 

signature proof of its having been wrjtien by the person whose 
signature it purports to bear. 26 C. W. N, 113. 

s. 67 makes proof of BO execution of a document sometblag 

more difficult than proof of any other matter. 1928 All. 303 : 107 
I. C. 564. 

the ordinary modes of proving the execution is by calling 

some one who saw the executant write, or who knows bis hand- 
writing or by A comparison of bis signature with bis signature in 
other documents written by him. 59 I. C. 188. 

—8. 67 does not always leqolre the direct evidence of hand- 
writing It was also never intended by s. 60 either to exclude 
circumstantial evidence of a thing which could be seen, beard an 
felt. 48 0. L.J. 82; 1928 Cal. 498. 1UI.C.792. 
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S. 67.- (Propf of signature and handwriting) — cantdr ; 

-—where the executant of a deed who fa "llJiterate’ denies the 

execution and all the attesting wUnessea are dead or for some other 
reasoo not available proof of haadwritlog of the attesting witness 
and of his identity is sufReient proof of ezecotion. 1930 Mad. 770: 
125 I. C. 231. 

As to the method of proving the signature and handwriting, see 
ss.^S,JZ and 73 Evi. Act and sec. $3 which relates to document 
more than SO years old. 

5. 66 (Proof of execution of document required to be 
attested). 

— 'the amendment of the aec. by Act of 1926 being a 

provision of processual law and not substantive law has retrospec- 
tive aflfect in its operation 1929 Mad. .881 : 57 M. L. J< 588 •' 
53 M. 119. 

- — under the ameadment of the section by the Amending Act 
XXXI of 1926 no ezamioatioa of the fattesting witness to prove 
the execution of a registered document, not being a will, is necessary 
unless its execution is sreclfically denied by the alleged executant. 
104 r. 0. 622 . 1927 Pat. 403. 

—the acknowledgment of execution before the Sub*Registrar 
and the signature of the Sub-Registrar below the endorseorent nn 4be 
bond amount to sufficient attestation under ibe amended denni- 
tion in act XXVII of 1926, 105 1. 0. 422 

—this sec. does not apply to the Punjab and there ie no law 
requiring the eale deed of the province to be attested. 1929 Lab. 1: 
1141. C 62; iOLah. 447. 

——thus, applies only to cases where an instrument required 
by law to be attested bears the necessary attestation. SO- M. 251; 
17 if. L. J. 213. 

— — a document executed in England when it is required to be 
attested but wfa/cb is not required to be attested under tbe ladisa 
Law and which relates to property in India, may ho proved by only 
proving tbe signature of tbe executant. ' 7 Pat.' 520 : 111 1. C. 57 : 
1928 Pat. 304, 

— — to attest is to bear witness to o fact, and it is not necessary 
that the attesting witness should sign fats name personally. 33 C. 
861 ; 4 a L.-J. 41. 

an attesting witness is a person In whose presence the 

instrument is executed ; 'presence' means mental cognition of tbe 
act and physical contiguity: a party to a deed cannot bo regarded 
as an attesting witness. 11 C. L. J. 563 ; 5 1. C. 539 : 37 C. 526. 

attestation means that what is aaid to be attested, happened 

in the presence of the attesting witneae. 7 0. W. U. 166, 30 M. L. J. , 
463 : 601. a, 554. 

a mortgage-deed is attested by witnesses within the mean- 
ing of e. 59 Tr, P. Act only-when they are presot at the time of 
execution. 31 M. 215; 18 if. L. J. 219 ; 3 Af. L. T. 300., 



EriDBKCE ACT. 


S4l 

*5. 68. (Proel ol cxieMtian of decumant required ,le be' 
attested)— contd. 

•>^«rheD the mortgagor oot being able to sign his own name 
<mortgage*deed was signed b>' the scribe on behalf of the mortgagor, 
the scribe was not competent to attest his own signature as attest- 
ing mtness 46 C 523 23 C. W. K. 290, SIC L. J. 498. 49 C. 438, 
26 C. W N 951, 16 C. W N. 1009 : 35 M. 6M P. C. Ref. 31 C. L. J. 
498. 

an attesting witness to a document is a witness in whose 

presence the document is executed. 34 C. L J. 498 : 49 C. 438. 

the writer may be an attesting witness. 48 G. 61. 

when a scribe does not subscribe as a witness he is not .an 
attesting witness. 20 C. W. N. 699 (Patna H. C. case). Contra. 5 
C. W. N. 454. 201. 532 

'aw the execution can bean 

O W. N. 585: 35 0. L. J. 
. . t *09. 33 B, 44) Ref (35 A. 

——person whose name was written by the scribe without a 
mark by the witness. Is not an attesting witness. 38 A. 461. 

a doournent required by law to be attested cannot be 

, ' . ’• I . ••.4.... without being properly 

. without objection its admissibility 

; • . 35 C. L. J. 473; 27 C.’W. 2J. 

■ ■ : I. C. 450: 1929 AIL 389 : 2? A: 

L.J 588. 

the mere fact fhat a document required to be attested was 
allowed to go at the trial witbot objection cannot take the place 
■ol proof of execution. 1927 Pat, 131 ; JOl I. C. 277 : 6 Pat. L. T. 7. 

in the absence of death of witnesses, prima facie the 

presumption is that the mortgagor signed in the presence of the 
witnesses and that the latter subscribed in bis presence. 38 C. L. 
J: 114 

s. 68 is mandatory and is not controlled by s. 90. The mere 

fact that the only surTiTlng attesting witness is considered to be 
liostile does not relieve the party from tbs duty of examining 
him 88 witness. Moreover alt processes as mentioned in Or. 16 It. 
10 C. P. C. must be exhausted - Issuing summons and warrants only 
■will not do. 31 C. W. N. 215 ; 98 1. C. 147 ; 1927 Cal. 102. 

where In a mortgage suit the only living attesting witness 

is summoned but be resiles and tbe plff. proceeds to prove the 
document by other evidence, tbe provUions of ss. 68 and 71 are 
complied with. 33 0 W. N.248: 49 O. L. J. 16 : 1929 Cal. 188: 
116 I. C. 726. 

—when all the attesting witnesses are dead the law would be 
satisfied by any evidence showing that tbe document was executed 
in tbe presence of two attesting witnesses. 14 L. W.563. 23 U. 607. 

■ ' sworn evidence of an attesting witness In examination. in- 
•chief can be acted upon by the court although the witness disproves 
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^*,66. iProof^' of. .execution et doeumeni required to be 

' attested)— con/rf.'' -^v' ^ 

the execution in cross-examination, being gained over by the 
opposite party. 1921 M W. N. 747 ; i4 L. W. 344. ’ 

an IHeterate person cannot prove a mortgage deed. 3922 A. 

232. 66 1. C. 557. - ‘ . 

-—evidence of attestors to mortgage-deed is Indispenable 
unless it is impossible to produce them 1925 All 56.‘ 

— -this section must be observed even in case of secondary 
evidence. 1925 All. 56. 82 I. C 306. 

ivbfio an attesting ^vitnesa denies having witnessed the 

execution, the party may adduce other oral evidence to show that 
the attestor did as a matter of fact see the execution. 67 I. 0 87 (C),. 


’ . iperata as suoh unless It was 

• • . , resenee of at least two witnesses 

38 C. L. J. 114. 

the execution but the other 
witnesses whose names are preceded by the writer's name prove the 
execution. It may be fairly presumed that both signed as attesting 
witnesses. 7 C. W. N, 384. 


—where a mortgase*bond wfaleb ought to be attested by two 
witnesses, was attested by three, proof by one of such witnesses is 
sufficient proof 29 C. 355 : 6C W. N. 3^5. 

— —a mortgage bond was attested but not $igoed and then it 
was executed but there was no fresb attesting witness, in a suit 
wbece the tnortgagor admitted the bond but pleaded only discharge 
it was held that it was not a valid mortgage and there was no 
(luestion of admission or estoppel 45 C. V. J. 577 • 105 1. C. 28. 


——an account book is not a dooumeot which is required by 
law to be attested. 51 A. 864 ? 1930 All. 38 : 1930 Cr. C. 5 9 : 31 Or. 
L. J 356 . 121 1. C. 819. 


S. 69. (Proof whore no attesting witness fs found.) 


to apply this section it must be proved that no attesting 

witness can be found, so alt the processes including arrest of the 
witness and attachment of bis property must be exhausted.' 110 X. C.. 
756 : 1928 Pat. 356 ; 7 Pat, 312. 

in case of mortgagor being illeterate, if all the attesting wit- 
nesses die, the document cannot be proved by a person who knows 
the handwriting of the attesting witness. 25 A. 385. 

death of attesting witness must be satisfactorily proved. 

13 Bur. L.T 114 : 61 1. C. 637. 

when one attestor is dead and the other either denies or 

does not recollect execution. It can be proved by other evidence. 

1 Pat. 154 ; 1322 P. 415. 

In case of wlU, when attesting witnesses deny to prove, It 

may be proved by other evidence. 20 O. W. N. 192, 

• the requirements of e. 69 are suOiciently complied with by 

proof of the handwriting of, the aerlbe and, by the fact that some 
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S. 69. (Proof whoro no attesting witness Is tOMnd)— confii. ~ 
of the attestiog witnesses sisned by the pen of the scribe. '34 A* 
615 . 10 A. L. J. 21T. 

where the only hring attesting witness was got at by the 

opposite party and in cross-examlaatlon denied the clear eyidence 
he gave in chief examination about execution and attestation, the 
evidence m chief examination was acted upon 1921 M. W. N. 
747 

S. 70. (Admission of exeoution by party to attested 
document.) 

s 70 relates to admission of a party In the course of trial 

of a suit. 27 C. 190. 

admission of representative of a party is not sufficient. 

38 C L. J. 114 

admission of execution but denial of attestation of a mort- 
gage bund requires due proof of the document. 38 C. L. J. 114. 

no admission is effectual unless it amounts to an acknow- 
ledgment of the formal validity of the instrument. The execution 
means something more than mere signing by the party. It includes 
delivery and signiog in the presence of witness. So where the 
mortgagor admits to have signed the mortgage deed but denies the 
presence of wUnessea, attesting witness is required to prove tbe- 
deed 27 C. W. K. 263 ; 36 C. L J. 373. contra. 24 Bom. L. B. 129Q 5 
47 B 137. 

—to be good aignature attested by two witnesses wlthia 
s. 59 T. P. Act. the persons sigoiog as witnesses must be present 
at the exeoution of the Instroment. Where such persons were not 
present at the execution of the deed but the pardanashin lady 
admitted that she bad' executed the mortgage deed, held that 
notwlthatrtoding her admission tbe mortgage deed was void even 
as against her. Tbe words of tbia aec. apply only to a document 
duly attested. 42 C L. J. 148: SOC.W.N. 364 ; B P. L. T. 575 s 
1925 P C 203 : 89 I. 0.659:23 A. L.J.815:49M.L.J. 240 P.C. 

admission by tbe party does not dispense with the nece- 
ssity of proof of attestation by two witnesses to make a mortgage- 
bond vaiid. 7 0. W. N. 384 conlra. 24 0. W.N. 24, 19 A. L. J. 855. 
64 I. 0. 11 : 44 A. 127 : 1922 A. 153. 

where there was clear admission in the written statement 

but tbe attesting witness stated that tbe executant did not eign the 
deed in his presence, the document must be taken to have been 
proved. 94 I. C. 553 ; 1926 Pat. 295. 

but where there was no proper attestation of execution of 
a mortgage deed admission of tbe mortgagor did not dispense with 
tbe proof of tbe execution by the application of sec. 70. 45 C. L. J. 
577 : 105 I. C. 28. 

where the deft, stated in bis wHIten statement that he executed 
the mortgage bend but did so nnder a mil-representation as to the 
contents y. d/iffrr held it was sufficient proof of execution whi 
J.Jaek held that tbe admission not beingclear are unqualified; 
did not apply though it was an important piece of 
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S. 70. (Admission of ^exeeuUon' by' party to attestsd doeu<' 

ment)~conTrf. . 

proof of execution there being DO specific ellegatidn of fraud. 19 0. 
L. J. 347 ; 1929 CaJ. 441 : 122 2. O. 554. 

admission by some executant Is not effective against others. 

2 Pat. 217: 74 I. 0. 150. 24 O. L. J. 175 : 20 0. W. K 1044 : 7 C. W. 
N. 384. l>ist, 

when a mortgage deed is not admissible in evidence as 

such for want of attesting witness, it may be enforced as ''Simple 
money bond. 4C L. J. 510. 5uf see 35 C. £<. J. 473 above 

'^•cO'executant who IS also tbe scribe, cannot attest execution 
■by others. 14 0. W. N. 1046, contra , 2 Pat. L. T. 614 : 63 I. 0. 266. 

•~--a marlcman can be attesting witness within the meaning of 
«ec. 59 of the Tr. P. Act. and sec. 68 of the Evi. Act. 2 0. W. N. 603. 

•attestation under sec. 59 of the Tr F. Act cannot be the 
attestation of the admission of haviog signed the doeumeot. So a 
Begistrar before whom the mortgagor acknowledges' the execution 
•of the deed, cannot be an attesting witness. 26 0. 78. 

■—'attestation' under sec. 59 of the Tr. P. Act. Is the attestation 
of the execution of the document and not of the admission efexeou* 

tlon. 26 0.346:3 0, W.N.84:*27 C. 190. 

where the attesting witnesses signed their names .before the 
ttcitgagor, the bond was Invalid. 32 C. 729 : 9 C. W. N. 697. 

-'~the question ofsttestatioo (sa question of fact. 26 0.78. 
-—the term ‘admission* in seo. 70 of the E. Act, ralales only to 
the admission of party In the course of the trial of a suit, and not to 
attestation of a document by the admission of the executant. 27 
C. 190 ■ 

—— ‘signing’ means the writing of the name of a person which 
may convey a distinct idea to somebody else, whereas 'mark' .is a 
mere symbol and does not convey any idea to a person who noticed 
it, often even to the maker of it. 25 C. 911 2 O. W. N, 642. 

the use of pen and ink is not necessary for signing. US C. 

911, 26 C. W. N. 642. . 

S. 71. '(Proof when attesting witness denies the execution.) 

where the only living attesting witness 'was illiterate and 

•denied execution^ other evidence could be given. 26 1. 0. 500. 

-a statement of the attesting witnesses that they signed 
the blank paper was sufficSentto attract the operation of a. 71 and 
■entitled the tender of otbsr evidence. 46 I. C. 624. 

—other oral evidence IS admissibio to show that the aUestor 


<4 4. W. DOtf, 

'Where two out'of four attesting witnesses ate dead, the 

third turns hostile and the fourth though summoned refuses tu 
•depose #. 71 Is attracted and the mortgage-bond ean he proved by 
other evidence, 1929 Cal. 441 : 49 a L. J. 347 : 122 I. C. 554. 
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S. 72. (Proof of doeumont not roqulred to bo attestod.) 

tvhere the attesting witnesssi to the deed of sale are alive 

their testimony is not the only eTidenee by which it can be estab- 
lished , it may be proved by any other evidence. 23 W. R, 293, 

when the genuineness of a rent-reoeipt is sworn to by the 

tenant by whom rent was paid It was legally suffioient to prove the 
receipt without examining the writer of It. 1925 Cal. 452 : 82 I. C. 
974 

S 73 (Comparison of signature, writing or seal.) 

the comparison may be made by tbe conrt. 2S 0. W: N. 113 : 

34CLJ 373 1914 M.W.N 240: 22 1.0.627, ••.•cr- 


the writing to be compared with the standard must purpprt 

to have been written by the same person, that is to say, tbe writing 
Itself must state or indicate that it was written by tbe person. 14 
C. W. N. 114 : 37 C. 467. 

any document alleged by the party to be in the hand- 
writing of a particular person may for purposes of proof be com- 

I sred with other wntlog or signature admitted or proved. '35M 
, J. 608 48 I. C. 68. (37 0. 467 JDtas., 14 Bom. L. R. 310 Approved.) 
—^ordinarily methods of proviog handwriting are ; (1) by the 
admission of the person concerned ; (2) by oalling tbe writer or one 
who saw it written or one who is qualified to express an opinion 
as to tbe handwrit lOg under a. 47 , (3) by oomparison of handwriting 
as provided by s. ?3 : but tbe last mode is always hasatdous and 
inconclusive. 14 C. W. N. 1114 : 37 a 467:26 0. W. R. 113:34 C. 
L.J. 373: 64 I. C. 234. 66 1. C. 773. 14 I. C. 741:11 M. L T. 424, 
21 W. R. 429. 11 B. 690, 21 W. B.436.22 W. R. 272. • 

—comparison of tbe signature to a bond .with a dooument not 
before tbe court or with one whose authenticity is disputed Is illegaf, 
IWad.H. 0.164 

the court could not properly make comparison of signature, 

taking for a standard a eigoature on a deed sought to be set aside 
as spurious. 9 W. R. 4'0. 

finding of forgery based on a comparison of handwrihng 

and not on any evidence was disapproved. 10 W, R. 16 : 8 B. L. 


the court may make a party write for the express purpose 
1. T < •> c., tut in such oases comparison 

may feign or alter the .ordinary 
view of defeating a comparison. 

• . . 48. 

question of comparison of signature is distinct firom question 

.ofadmlssibihly, 1926 Cal. 139: 92 1.. O. 442 ; 53 Cal. 372 : 27 Or, L 
J.266. I : . , , . . 


- ——to prove the handwriting of a person to a particular docu- 
ment a party may ask the 'conrt to' have the handwriting of that 
person to bo taken <in court for the purpose of comparison. 42 C 
L. J.504 . -i: , - - ^ 



•346 


EVIDENCE ACT. 


•S. 73. ''(Com^ap'lspn of sl0natHV<s WrUllrifl or ieaj)— co«W: ' ' 
— — but this sec. does not 'empower the court to’direct thumb 
impression to be taken of an accused In a criminal case. 68 I. C. 
958 cofiira.. 83 I. C. 668 : 1924 Rang, 115 P. B., 6 Pat. 623, 1 Pat. 242. 
206 1. C. 212: 1928 Pat. 103. 

the court can direct the accused to make tbumb iropressloo 

for the purpose of compailaon and if the accused refuses to comply 
with the order the court can draw an adverse inference. 6 Fat. 
623 : I Pat. 242. 1 Rang. 758 : 83 I. C. 668 s l.‘}24 Bang, 115. P. B- Ref. 
Ss. 74.69. (Public and private documents and certified 
copies, — presumption). 

, a document prepared by a pnblio servant in the discharge 

of his official function is a public document. The mere fact of a 
document being kept in the public office does not lead to the prC' 
sumption that it is public document. 107 1. C. 618 : 1928 Lab. 64t>. 

every perabn baa a right to inspect a public document sub- 
ject to certain exceptions, provided, he shows that he U iadivfdually 
Interested in them, 8 C. W. N. 125 ? 31 C. 284, 20 M. 189. 

-—records of the proceedings of a Mnnloipal Board are public 
•dooumentg and the officer who is authorised to give copies of sut’h 
documents Is a public officer. 19 A. 293 F. B. 

—departmental inquiry by a bfagistrate in his executive 
capacity is not iudiciat enquiry and the statements recorded in such 
enquiry not being evidence on oatb the statemeots are not publio 
documents and e. 163 can be applied therein. 1930 Oal 370 ; 1950 Cr. 
C. 634. 

—Loan Register of the Public Pebt Office in the Bank of 
Bengal is a public doenment. 8 C. W. R. 125 : tl 0. 284. 

—in one ease tbe certified copy of plaint was admitted in 
' ' ■ ' • g a public document. 10 B. L. 

:92J 0.184. 

0. is a public document. Jg C, 


tbe Quinquennial Register is a public document. 7 W. R. 

14, 

' registers kept under tbe iLand Registration Act are public 

documents. 2 Fat. 839. 

— 'certifled copies of death Registers are admissible. 46 C. 
152. 41 M.26. 

— <-certificate of sale granted by court is not ’public document, 
2_Bom L. R, 233 • 

— <-an anumoti-patra is not a public document. 14 0.438: 
14 I. A. 71, P.sC. 

Income-tax papers arc not publie documents. 23 0. 950 P C 

Census register is not publie document. 6 Bom. L. R. 535 

— Collector's Register made for tbe purpose of Govt. Revenue 
is not pobiio document. 37 B. 513. 

-~*Oovt. measurement cbfttaa of private lands are not publie 
-documents. 7 0.76,741. . • 
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-Ss. 74.80. (Public and prlVat*'' dseumantc and certified 
ceplee,— preawmptlen)— 

ChUla made by OotI. fot teeenue purpose, li public doeu- 

meat a&d for private putpote ta private document. 19 C. tV. 

1015 p. 1016. 19 C W. K. 1033. IS (X \V. N. 515. 

partition Chltta dittribatine Oovt. Hevenue Is a public 

document and its copy it admissible l.S C. W. N. 515. 

certified copy of Frob.-tte Court U public docoment. 19 C. 

W. N 1W9 

Chltta prepared by Cost of lands escheated to it Is not n 

public document. 17 C W. K. 151, (13 C. L.J, *93.16 C. 186, 7 C. 
W N 519). /of. 

Registers giving details as to areas of villages and the Oovt. 

Revenue chargeable thereon at the time of the Settlement from the 
Collectorate are public documents. 15C. L.J. 191. 

maps prepared by Collector Is not a public doeumenl. 14 C. 

L J. 578 16 C W. N.317. 

//ondsard'i Report are not admissible for the purpose of 

proving what was said lo the House of Commons withont the 
evideoee of the person who msde the report, or of any person who 
was present when the speech was made. 87 C. 760 : 14 C. Vt. K. 715. 

— pp. circular Issued by Director Oenera) ot Posts and 
Telegrams as to the use of a certain kind of stamps is not an ' 
“set** or “record of set” of a public officer. 50 Cr. L. J. 453 t 115 I, C. 
509 : 1929 M. W K. 193. 

'—a crop-cutting report prepared by the collector in a proceed- 
ing under a. 40 B. T. Act is a public docoment. IDS I. C. 591 : 1937 
Pat. 167 : 8 Pat. L T 74. 7 Pat. L. T. 671 : 95 I. C. 966 : 136 
Pal. 436. 

Dakaloamah Is a public documeot and Its copy is admissible. 

1927 All. 5t ; 6 L. R. 583 

deposition of witnesses taken by an officer of the Court Is 

a public doenment. 101 I. C. 189:1927 Pat, 61 : 8 Pat L.T. 510; 

5 Pat. 777, 2 C, L. J. 218. 4 C. W. N. 429 : 27 C. 639 s 27 1. A. 1 P. C. 

—k. — — •• - p, c. the statement . 

■ ■ the ago of a person 

• ■ I evidence was very 

. Act does not deal 
• ■ • enmeot but simply 

' • " . .... I. .roof by raising the 

presumption that everything In connection with them had been 
legally and correctly done. S3 C. W, V. 1121 : 50 C. L J. 106 j 119 
I. C 193 : 1929 Cal. 617 ; 1929 Cr. C. 228 F. B, 

•^a school master Is an **execoliTC ofScer of Oovt. wRhIn a. 
74 el. (1) (111). 50 B. 716 ; 1927 Boro. II ; 99 I. O. 507. 

““oertified copy of a plaint la cot admissible In proof of the 
^ ... 7 Pat. L. T. 267 : 92 

■ ■ W. R.437. 10B.L.R.AP.31. 

*■'**. ■ for cempromite with an c^er 

- • . \.L:3.369. 
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^Ss. ,74»69<_ (Public and private documents, and .certified 
cepiest — ‘presumpt/on)~co»td’,’‘^ 

——if a person is proved to be the publisher of a newspapVr then 
under s. 81 there is a presumption that tvhst purports to be a 
newspaper of a particular name is that paper and that every copy 
of it was issued by the puhiisher of that paper.' The. presumption 
under a. 81 does not Jncjudaa presumption that it was prsated and 
published by the person by wbom it purports to be. ',36 M. 457. 

there is a presumption under g. 81 of the genuineness of 

the news paper actually produced. 1930 Lab. 37i : 120 J.'C. 79B: 
31 Cr. L. J. 168 ; 1930 Cr. G. 331- 

— -a Government notification cannot bo proved by extract 
from pewspapet, 1930 A. L.J, 1535,1931 Cr. C. 12, a copy of the 
Government Gaaette should be produced. 1931 Or. 0. 12. ’ 

■ 'the text of an Act as published in the Gazette must be taken 
to be the authorised text of tha Act. 97 I. C. 316 : 1927 Pat. 142. 

— —Renneira map was made some 22 years , or so before the 
Decennial Settlement. There is a presumption of its accuracy 
under s. 83 Svi. Act. 34 C. L. J. ZOSx^SS 1 . C. i87 ; IS C. L. JrSBi. 


—-maps and surveys madeJn India for revenue purposes are 
official documents prepared by competent persons, and with such 
publicity and notice to persons interested ss to be admissible and 
valuable evidence of (he state of things at the time they are mads* 
But they are not oonolusivo and may be shown to be 'wrong, hut id 
the absence of evidence to tbe oooirary they may be judicial^ 
received in evidence as correct wbeo made. 30 C. 291; 7 C. 'w* 
N. 193 : f) Bom, L. ft P. C (19 VV. B. 127. 11 C. 784. 16 C. 186, Si 0. 
S5Z Be/ 7.C. W. K. 849 P 851, 13 C. L. J. 293 : 15 C. W. N. 706, 41 
1. 0. 247. 2 I. 0. 513. 15 C. W N. 796. 4 C W. N. 113. 6 0. W. If. 6i9 s 
•13 Cr. L. J. 625 

tbah statements have evidentiary value and are admissible 

in evidence unless they deal with matter altogether outside the 
scope of the survey. 56 C- 813 > 49 O. L. J. 118 : 113 I. C. 465 : 33 
C. W. B. 289 s 1929 P. 0. SO. 

— 'evidentiary value of the Tbak map may be affected by the 
condition of the land being jungly at the time of the survey. 15 ,C. 
W, N. S87 ; 14 0. L. J. 3I9;13 Bom. L. K.8u6. 16 0. W. if.,3l7. 

'a map prepared by private arrangement by a Dy. Collr.for 

' settlement of the silted bed of a river does not come under s. 83. 
19J.C. 572. 

obittas prepared by Oovt. in conneotlon with resumption 

proceedings ere not evidence agaloat private person. 1926 Cal. 189: 


98 1. C. 85. 


—-B. 83 .does not deal with the admissibility of private maps. 
It may be admissible otherwise. 17 0.X, J. 642:16 I. 0.747, 9 C. 

W.N.ni. ■ ' . ‘ 

—the word ."acourate’' in this section means accuraoy aa to 
drawing, and oorrectness of the meaaurcaients f. e. accuracy with 
regard to the drawing of the map. .’ZS W. ’ R. 179, ISO. 224. P.'C-* 
7 C.W. B 612. 101. 0.653} 9 M. UT. 415. ' 
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S«. 74.89. <Pub>te and prtvat# dacumtntt and etrtlllad 
copies— presumption) ron(<f. 

objection to tbc want of proof of the Bccurscjr of a tnnn msr 

lie waited d C- ^l. ill 

— where an application ia made for letlora of admlnlitratlon 
with a copy of the will anoexed under a document purportini; to he 
a power of attorney and to ha\c been executed before and authenti* 
catedbya Notary Public, an alhdaeU of idcatirieatlon ai to the 
peteou purporting to make tbo power>of.attornoy being the perion 
named therein IS UQDCcestary. 32 C. 6iS : 9 C. W K. 93G. 

pull marks on lettcra are prina /at-te evidence as to tbo 

time, dates and pUcea mentioned. 20 C. L. J. 455. 

the wards "deplomatie agent" In clause (C) of see, 7S are 

very nide and prir^ti'/ncie cover tbe Resident of Hyderabad who Is 
the Political Agent of the Govt, of India. 5o U. 71G : 1927 H. U, 

—the court may presume tbe genumoness of a algoature 
which authenticates a copy Si if. 453 : 33 C. 'V, N. 578 : 49 C. L. 
J. 566 . 31 Bom. L R 756 ; 117 I. C. 507 : 1929 P. C. 115: 1929 
if. W. N, 653 P. C 

S. 90. (Presumption as to documents thirty years old.) 


J'SSO'. 81 I 0. 493, 

where a document, more than 30 years old, is free from 

euspiciOD of dUhoDesty. it may be admitted in evidence without 
proof. 18 W. B. 485, 1921 Pat. 49 ; 5 Pat. L. J. 563 : 57 I. 0. 786. 

tbe s. itself admits a presumption of tbe genuineness of a 

document 30 years old, if produced from legitimate custody. 5 Bom. 
L. R. 144 

what IS proper custody is to be determined on the facts of 

the particular case. 126 1. C. 19. 

——a private partition chitta purporting to be more than 39 
years old was pro ' “ -cr who deposed 

that the Record } ■ him to produce 

it In coart. held ‘otion could not 

bo raised as the be Colleotorate 

before production nor did the proof esiauiisu luai the Cullcctorate 
custody was proper custody witbin s. 90. 90 I. C. 722 ; 1926 Cal, 370. 

—production of a will and an anamalipatro by the Collector 
of tbe District with whom tbe properties were placed as bead of the 
Court of Wards after 54 years, gave rise to the presumptSon under 
tbiSB. 4 Pat. 67; 1925 Pal. 412 s 941. C. 814. 

tbe presumption under this section must always be applied 

with a good deal of caution. 31 C. W. 17.215: 98 I. C. 147 ; 1927 
Cal. 102; 55 C. 210, 
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S. 90. (Presumption as to documents thirty years oW)— 

conld. 

——the rule uoder tbisB.es to proof of executioo of docutaeots 
thirty years old ought to be applied with special cate and cautjoo. 
JIG. 539,29 0. 740,20 8.1,41 M L.J. 310:1921 M.W.N. 750:61 
I. 0, 959, 

——under this b the court is not bound to presume the 
Benuineuess of s document 30 years old, it should exercise il» 
disoretioo es to whether in the cireumstaDces the presumption of 
genuineness should be applied to it. If It is not satisfied, it should 
call upon the party to produce evidence of its execution. 17"C. W. 

N, 108, 95 I. C 261 : 1926 All 537. 104 I C. 219 r 1927 Oal. 8T0.2C. 
L. J. 593. 31 Bom. L R. 1279, but the diseretlca should not h® 
arbitrarily exercised. 29 0. 740. 

— ‘the court cannot presume the correctness or genuinenejs 
of every statement made in the document, alt that it can presume 
la that a document was executed by tbe person who purported to 
be the executant. 98 1. C. 1021 s 1927 Cal 229. 

—the court may presume the genuineness of aignature which 
authenkieakes a copy. 33 C W. N. 578 ; 1929 P. C. 115 : 52 M. 453 : 
1929 M. W, N? 553 : 117 I. C. 507 : 49 C. L. J. 566 P. C. 

—there IS no presumpllon under this sec. with regard t® 
unaigned acoouni not purporting to be In kbe baodwritiog of sof 
paettoular person. 1930 Kag. 225 : 124 !• 0. 609, 33 M. I<. J. 84 foh 

—where the courts in India refused to admit a document 
of more than 30 years old without formal proof, tba Privy Oonneil 
did not Interfere. 9C. W. N. 105 t 31 1 A. 217:25 A. 581 : 6 Bom. 
L. R 750. P. C., 8 0 L. J. 23 • 3 U. P. L. B. 9 : 61 1. 0. 125. 

—when B doenment of great age creating mirasi tenure, cannot 
be proved for want of witness, it is necessary, in order to 
establish its Butheotioiky, to show that it waa aocorapanied by 
possession. 2 W. R 22 P. C., but it <s not necessary to go behind 
the possession of tbe present owner. 11 W. R 35, P. C., 4 W. R 73 
P. C., 13 W. R. 109, 17 W. R. 34. 

^effect of tbe presumption under this s. may bo weakened by 
circumstances which tend to raise doubt as to its autbentioity, 7 

O. L. J. 615, 95 I. 0. 261 : 1926 All. 537. 

jama wasll baki papers of more than. seventy years old Is 

sufiicient to raise tbe presumptioii of fixity of rent uoder s. SO B. T. 
Act. 45 O. L. J. 129. 

—In reckoning 30 years, oot the date of Sling but tbe date on 
which it la teadeted In evidence, is to be cosaidcred. 5 G. I.. li. 135. 
1925 Mad. 184, 

——presumption applies also to true copies coming from proper 
custody. 46 M. 92, 16 L. W. 839. 1922 M. W. N. 6U : 31 M. L. T. 347 : 

16 L. W 462. 35 M. L. T. 89. 1929 Oudh 483 s 121 I. C. 273. 

—tbe presumption does oot go to the extent of bolding that 
tbo documents were In fact executed by persons possessed of 
retiuislte authority. 27 0. W.lN. 964. 
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S. 90. (Pretumption a« to decwmonts thirty yoars et(i)~ 

contd. 

— >-wbeti the document is sigbed by agent, authority muit be 
proved. 3 C 557. G C. 209 _ ^ ^ ' 

the t does not * ' • ■ ‘ i‘ for 

another. 50 C 526 ; 192 

It only presume ■ ■ ac 

agent which must be ■ ' 85 

1 C 220 |C). contra., 97 

when the signature of the executant purports to bo made 

by scribe, authority of tho tatter Is presumed, 47 A. 31, 83 I. 0. 5 : 
1925 All. 1 F. B. 

the court may presume that the party who signed for 

the executant signed it with an authority from him.' 192? All. 765. 

when attesting witnesses of a will thirty yesrs old are dead 

a copy of the will is admissible aod there Is presumption of due 
attestation when a witness, who was present at the execution of 
the will, deposes 33 C. L. J 3S2 : 63 I. C. 518. 

deed of gift 30 years old but not bearing any signature 
of the executant except a mark, is not admissible m eridenoe. 60 
I. C.96 

—secondary evidence of tbecoutents of document, abown to 
have been lost to proper custody and to be more than 30 years old 
is admissible under es. 65 (o) and 90 without proof of execution. 
3 C. 886 i 6 0. h. R. 199 : 22 A. 294. 

. .. .. . .u. .... !— — — of a document thirty 

proved to have been 

118 I. C. 154,16 C. 753 

where a party -relies upon the certified copy of a document 

before any presumption under a. 90 can be made as to its genuineness 
it is incumbent on him to lay the foundation by leading secondary 
evidence under 8 65. 1930 All. 550 : 1930 A. L. J. 1003 : 125 I. C. 
460. (22 A. 294, 41 A. 592, 6 C. 720.14 0. 486 P. C.) /of. ' 

private copy must be proved to have been compared with 

theoriginal. 1923 M. W. N. 454; 1922 M.-674 : 73 I. C. 66. ' 

—»when the adverse party Is in possession of the original. and 
he does not and will not produce it a certified copy of it will go in' 
evidence under this a. 21 B. 528. , - 

■ but where the original is In existence and is not produced 

or its noD'productlon is not aatiafactoxily accounted for, a copy of 
it will not be admissible under this s. 25 U. 674. t . ■ 

proper custody should be liberally construed. 11 B.94. 

—the mere fact of certain dooument having been produced 
from a court where it bad been filed does not necessarily bring that 
document within the requirements of ■.,90 £vi. Act. ' 4 Pat. 67 : 
1925Pat,412, 5 0. 918.- . i .* i . , ,, 

when the lower court does not draw the presumption, under 

8. 90 the appellate court is justified in refusing to apply the presum- 
ption.-- 108 L 0. 412, {«)., 
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S. 91, (exclusion of oral by doewmantary evicfence) ■ 

iiayiog regard to the terms of sec. 91 the court is to find 

out the real contract between the parties. 1091. C. 18: 3928 Had. 
459. 

although the original contract is made orally as soon as it 

is reduced to writing no parol evideace is admissible to prove it. Ill 
I. 0 677 ; 1928 iUad, S46. 

——an agreement to refer to arbitration ij not a contract, 
grant or other disposition of properly, consequently s. 91 does not 
applytoit. 1929 All. 418; 116 I C. 853. 

where written doeumenls exist they shall be produced 

as being the best evidence of iheir contracts. 7 I. a. 8 : 19 W". R. 
210 P. C. 

-■ — oral evidence of transaction reduced to document is not 
admiasibJfe, 20 0. W. N. 162. 

hut when a written mortgage was alleged hut not proved 

circumstantial evidence to prove the mortgage was allowed. S2 B. 
875 ; 115 I C. 379 ; 1928 Bom. 484 ; 30 Bom. L. R. 1277. 

—although a wakf may be created orally, once a dedication 
has been made by writing the dooument itself ora secondary 
evidence of the same should bo produced. 1929 Pat. 410; 8Pat.481t 
117 I. C. 638. 

'—this sec. is uncompromising When a hundi is fsadmissible 
for being found to be iasuffiolentiy etamped the creditor cannot 
fall back upon the original transaotion and sue on the basis of & 
loan. 3 tah, L. J. 157 : 3 U. P. B R. 50 : 60 I. C. 107, 2 Lah 330: 
€$ I. 0. 201. 61 P. B. 1888 » 42 P. B 1895. 95 I. 0. 704, contra. 1925 
A. 529. 95 I C. 847 t 1926 Bom. 357 : 28 Boro. L B. 631, 104 I. O. 470 : 
1927 Bag. 241. 

debt covered by pro-note cannot be proved by independent 

prior agreement where pro-note ts ioadmissibie for want of stamp- 
85 I C. 3S9 ; 1935 Hlad. 351. 

—but the mere fact (bat a bill of exchange or a hundi has 
been executed does not aeeeeaarily - mean that the whole of tbo 
contract has been reduced to the form of such document. SI A. 530 ; 
1929 Ail. 254; 1161. 0.293; 27 A. L. 3.333. 

’ ' '4' •' • • • tot reduced to the form of a 

, , i • . . evidence s. 91 does not ex- 

. : whole contract which must 

• .■• : ■ - . . 51 A. 530; 1929 AH. 254 : 

• ■ ■ ; 8 A. 298. 34 A. 158. 7 A L. 

. 23 G 851, 1921 Lab. SIT) 

lief. 

—whore In a suit upon a promissory note executed by tho 

* ■ ‘ * '• ‘ I — a decree on 

I ■ ■ the family. 

I • '8 of action. 


■ joder s. 161 

■ referred-to 
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EVJDENOE^AOT 


S. 01. (Cxetusipn of orar by rfoeumentapy evfciene«) — conti, - 
transactioa which fell throneh. 30 C. W. N. 254. 1926 CaJ. 705; 
931. 0. U5. ‘ - ' 

an unregistered safe deed and partition deed can be used to 

prove the nature of possession of the person claiming under tfae 
deed. 28 Funi. L R. 88 : 98 I. C. 940, 10 Pat. L. T.'449 : 1929 Pat. 
620 ; 122 7. O 533. ' ' 

oral CTidenee regarding what took place at the time of 

the deed is inadmissible in evidence. 28 C. W. 17. 73 ; 37 C. L, J. 440 : 
47 B. 335 • 44 M L. J. 608 ; 71 t C. 763 P. C. 

where the terms of the contract have been reduced to 

writing no ora) evidence is admissible to prove that the document 
was not to take effect forthwith as mentioned in the document. 
1930 A. L. J- 1066 ' ■ 

oral evidence of the acts and conduct of psrties, such as 

that possession remataed with the vendor, ootwithstandiog tbe 
execution of a deed of out and out sale, is adroissible to prove that 
tbe deed was intended to operate only as a mortgage. 25 C. 603, 2 
C. W N 561, F. B Contra . 28 C. 70, 25 M. 7. 22 A. 149 ; 27 L A. 58 
P. C., 27 A. 612. 

•^—evidence of conduct eg return of the lease, is admissible 
to prove that such return was due to an intention to render tbe 
deed inoperative 26 C. 160. 

>-»-eTldence of eub$ei|ueBt conduct is isadmissibie to construe 
a dooumeat unless the terms of tbe deed are ambiguous. S5C.W. 
N 308, 33 C L. J. 577. 74 I C. 1030, 1925 Pat, 128 

— ~wben terms are ambiguous, the subsequent conduct of the 
parties is admissible for the purpose of interpretation 29 Q. ViT. K. 
166 . 40 C, L. J. 322 ; 1925 Cal. 346 : 84 I C 478. 

evidence of conduct of parties was admissible to prove that 

tbe stipulation was sever intended to be acted upon from the very 
beginning. 27 C. W. N. 336. 25 C. 603 s 2 <7. W. N. 562 F. S , 28 c, 
a56, 28 C. 289 : S C W, N. 326. 20 C. W. V 347. 6S0 Jfe/. 27 1 A. 58 f 
22 A 149: 4 a W. N.153, Fat. T. 669 : 1929 Pot. 7l7, 

subsequent conduct of the parties can be admitted to show 

alteration of original tenancy. 1925 Cal. 340. > 

tbe acts and condu 'ts of tbe parties can only be proof either 

(1) of a contemporaneous orel agreement varying tbe terms of tbe 
registered contract, or (2) of a subsequent ora) agreement having 
tbe same effect In tbe former case tbe evidence is excluded by s. 92 
and in tbe latter case by proviso 4 to that sec. 12 O. L. J. 439, 24 
C. 20, 25 C. COS. 28 C, 256, expl. 22 M. 261 FoL 

oral evidence of acts and conduct cf parties is admissible 

to show that sn ostensible coovoyance Is in realty a mortgage by 
conditional sale. 28 C. 235 ; 5 O. W. J7. 352, 28 O. 289 5 C. W. 27. 326. 

—conduct of the parties fs admitted only after every other 
means to construe a deed has been exhausted, 108 J. 0. 418*1928 
Pat. 225 

^ , — * where properly is purchased in Iho nainca of several persons 

Jointly a Joint tenancy is created but oral evidence may be given to 



EVIDENCE ACT. 855- 

S. 9t. (Exelutlon of oral by doeumontary evidence)— ronic/ 

.V,. ♦L- I.I-* Kav. KaaoTn. *an a n »«.. n.agQitjion 1929 

• 'IS rfgittcred 

■ a ditTereoco lo 

496, 39 M, 

. . C. W. N. 521 

P. C . 10 C L J 27. 37. C L J. S52 : 75 t. C. 557 : 1923 Cal. 6“0. 45 A. 
679. 39 M 514. 1930 Mai. 659 1930 M W. N. 156. 

evidence to show that the price of the property was Jeis 

than the amount recited lo the sale deed is inadmitsible. 1923 A. 
429 : 71 1 C. 769 

a party cannot he allowed to prove that be has violated 

the law and committed a fraud upon the revenue of the country. 

87 0. W. N. 496 

hut the word "fraud” used in the Proviso is wide enough 

to include fraud on the registration law, to a party can show 
that an item of property was fictitiously Inserted m. 1930 
A. L. J. 926. 

— ~tbi3 sooticn has no tefereoco to the interpretation of the 

terms of the contract. Where thr *“■* 

evidence to prove that the term 
must be esoluded under tbs sec. 

—in construing the terms 

patties IS not admissible. 25 C ' *'• > ‘ ' 

257 P. C, 29 C. 299 S C. W. N. 326. but as between third persons • 
U is admissible. 22 0 W. If 257 P. C.(4C. W. N. 153: 27 I. A. 58 
P. C.. 25 W 7. 30 B. 1 19) Dt$t 2 C. L. J. 838. 28 A 473 

—though oral evidence of intentlou of parties is Inadmissible 
evidence regarding the attendant circumstance is admissible. 1929 
Mad. 807, (1924 P. C. 226, 1925 P. C. 75) /of. (22 A. 149. 1927 P. 0. 207) 
Ref. 

where there is a mutual mistake of fact, the court will 

interfere to have the deed rectified, so that the real intention of the 
parties may be carried into effect 2 C W. N 260, L. R 4 A. 302 

. oral evidence is admissible to prove that what purports to 

be a deed of sale is really a deed of gift. 15 C W N. 521 P. C. 
(28 0. 70. 27 A. 6l3). reiersed. 117 1. C. 907 : 1929 Lab 875. 

—where a deed is in form a sale deed, evidence of the 
surrounding circumstanees Is got admissible to prove that it was 
Intended to operate as a mortgage. 49 B 662 . 27 Bom. L. R. 951 ; 
1925 Bom. 501. 

■ parol evidence was allowed to prove that a village not 

included in a patni lease was intended by the parties to be included 
in it. SW. R. 152. 

oral evidence is admiesible as to negotiations antecedent to 

execution of a mortgage showing the nature of interest in the 
property mortgaged. 26 0. W. N. 36 : 34 O. L. J. 256. 

In a suit for pre-emption the vendee can prove that the 

document was not a sa'e deed. 21 A. L. J. 932. ' ^ 
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S. 9t. (Exclusion of oral by <foeumentary ovidenco)— 

■ a substituted contract may be looked to. 1923 Raog. 102 ■ 

74 1. 0. 154 

—•in India a contract of sale of goods can be prOTcd by paid 
eWdence. VVbere tue bought and sold notes in a contract ofsale 
happen to be falsified by tbe vendor the aggrieved purchaser ij 
entitled to disregard them and prove bis contract by other ana 
antecedent materials. 31 0. 614: 31 I. A. 122; 8 C. 489 s 

6 B.t. R. 498, P. C. 

when sparty to a deed is permitted to go into oral evidence, 

tbe other party r-*" «♦ »... » s'- tv. K. 158. 

(he rule not bar strangers 

to B deed from • < . -eal nature of the 

transaction. 2 1. 

0. 92. (Exclusion of evidence of oral a 0 peement.) 

N 9. 8. 92 is supplementary to s, 91. If the contract, grant 

or disposition baa been reduced into vrritinse, s. 91 says, flo evidence 
shall be given of it, except the document itself, and this rule would 
be Id vain, unless, as is said in a. 92, it tvds also forbidden te 
contradict, vary, add to, or aubtract from its terms, MorkEv. 
P.7S 

•~~tbe distlnctlca betweea as. 91, 92 and ss 93 to 99 Is. 
ss. 91 and 92 define tbe cases in which documents are exclusive 
evldeaeo of tbe transactions which they embody, while ss. 93 to 99 
deal with tbe t'aferpr^iaf/on of documents by Oral evidence. The 
two subjects are so cicseiy connected together, that they are tiot 
usually treated as distinct but they are so in fact. Step. Dig. 7ib 
Ed, P. 192, 

—the rule in s. 92 is taken almost verbalm from Taylor on 
evidence, including the exceptions. 6 C. 328. But tbe admissibility 
of ocai evidence to vary tbe terms of a written dccument &o. Is not 
gorcroed by the English iaw but by Ibis Act. 8 C. W. ff 101,27 

1. A 59 : 2S A 149. P. C. 

— — a decree does not come wUhia s. 92. The section refers to 
only what are known as “dispositive documents" and tbe words 
“or any matter required by law to be reduced to tbe form of a 
document'* must be read in thataense. 91 f. 0. 705 j 1926 C.il, 643. 

- — when there Is a proposal in writing for a contract to be 
entered into at a later date it is doubtful if oral evidence of terms 
not to be found in tbe written proposal. Is admissible. 32 C, 96 ' 

9 C, W. N. 147 j 31 I. A. 188 P. C.. 15 S. L It. 180 : 67 I. C. 19. 

—•the SCO- does not apply wbete the parties did not Intend 
that tho writing should contain tbe whole ngreement between 
them. 14 W. R. 319, 17 C. 173 n, nor does it bar the admissibility of 
oral evidence as to some items of an agreement while others have 
been reduced into writing In letters between the parties. 13 0. 

K. 326, 

"■ — this sec. which bare any oral agreement applies only as 
betweeo tbe parties to the document or their representatives In 
Interest. 1930 A. L. J. 724. 
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■s. 02. (EKCluiIon of •vld»nc* of oral ajirtemont)— CPnfi. 


sec. applies onljr to traofaeltont infrr parte$ and doci 
not bar an <nqu!r>- at the Inatanca of third pcrioo whether the 
parties intended certalu item to be transferred hy the tale deed. 
1930 A. L J. 926 

the rule of exclusion of oral CTideneo does not bar strangers 

to a deed from proelrg by oral evidence the real nature of the 
transaction S C. L J. 338. 21 A. L. J. 933. 

— — t. 92 does not apply to third parties. 45 C. 320 : 22 C. W. K. 
257 P. C . 15 C. W. N. 958 : 14 C. L. J. 276 P. C. 

the sec. does not prevent proof of fraudulent dealing with 

third person's property or proof of notice that the property pur- 
porting to be absolutely conveyed in fact belonged to a third person 
not a party to the conveyance. 1929 Kang. 86: 114 1. C. 676 : 
6 Rang. 741. 


a. 82 does not apply to a criminal case where tbo Crown is 

the prosecutor, but where a private person is the prosecutor, he 
heing a party, the section applies. 81. C. 952 . 11 Cr L J. 738. 

where at the time of the sale by the Govt of a certain 

«state some portion of it were submerged under water and where in 
the sate aoti&catiQQ the area of the estate was specified os certain 
number of bigbas, held that tbo latter fact did not preclude tbo 
purchaser from claiming any accretion to the estate. 29 C, W. K. 
166 : 84 I. C. 478.2 C.L.J. 39,19 W.R. 69, 24 W. R 91 d«8f. 32 C. 
L.J. 402, 2lW. B. 115 Fot. 

•—evidence is adoilsslbio as to the respective ebarea of the 
parties in a purchase as to which tbe deed is silent. 101 I. 0. 653: 
38 M L.T. 247 : 1927 M.W. hM68.10A. 421.1927 Had. 1102, 1930 
Mad. 590 

evidence is admissible to prove Idootity of persons when 

tbe word ‘others' Is used, 42 M. L J. 475 : 1922 M. W. N. 185 : 
1922 M. 100 . 30 M L. T. 177 : 65 I. 0. 973 

evidence of oral agreement substituting a new executory 

contract Is admissible. 44 A. 258 €9 1. C. 990. 

previous eorrespoodence may b« looked at for the identifica- 
tion of land. 1923 A. 53 : 69 I. C. 647. 

mistake can be proved In a document under this sco. when 

a property is left out through clerical mistake 1930 itll. 887, 1927 
All. 355 lief. 

reference to tbe earlier deed of mortgage is permissible for 

the identification of property. 44 A. 246. 


antecedent documents may be consulted only for Identify- 
ing land and not to contradict tbe terms of tbe settlement made. 
88 I, C. 103 : 41 G. L. J. 386 : 3 Pat. L. R. 114 : 27 Bom. L. R. 819 : 
48 M. L. J. 611 P.C. 

in the case of a registered mortgage deed, oral evidence 

cannot be let in that tbe property really meant as security is 
other than what appears in tbe deed. 90 1. C. 841. > 

•—where Govt, lands are sold in auction with tbe specifica- 
tion of certain area in tbe sale notification, purchaser can claim 
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S. 92, {Cvelusten of evltfeneo of oral a^rtomentl-^conlJ, 
accretion. 29 C. W. if. 155 : 84 I, C. 478 : 40 C. L. J. 322 : 1925’ 
Cal. 346. 

' — -the admissibility of an oral agreement contemporaneous 
with a writteo document will depend to some extent upon the way 
in which the case is presented. 29 C. W. U, 670 : 88 I. C. 435t 
292b Cal. 860. 

*3. 93 merely prescribes a rule of erideflce, it does not fetter 
the court's power to arrive at the true meaning and effect of a 
transaction, in the light of all tlie sarraunding circumstances 3 
Pat, L. R. 227 ; 27 Bom. L. R. 787 : 86 I. C. 33Z P. C. 

when an agreement varying the writcn contract is admitted 

by both parties, s. 93 does not affect. 24 C 20. 

• -—3. 92 has no applioatioo where there is no variation of 
contract, 81 B. 609 : 2 Bom. L ft. 422. 

■ • e vidence may be allowed to prove the inaccuracy of the 
terms of the contract. 49 if. L. J. 4/4: 22 L. W. 848 : J926 Wad.- 
85, (32 A 370 P. C.. 36 A 537) /ot.33 A. 340 P. C. Re/. 

——evidence of different contract is admissible. 8i 1. 0. 134 r 
1935 Cal 94. 

—evidence oegativiog the written agreement is admissible. 

90 I. C. 929. 

—St 18 perniesibie to addoee evidence of a coDtemporaneous 
oral agreement under which parties to the written cootraot agreed 
that until the happening of a certain event no obligatioii whatever 
under the wnttteo agreement should attach. 53 0. 677 . 3935 Cal. 
1007 • 90 t 0. 59, 

—orai evidence to prove modificntion on o registered kabulyat 
l9 not admissible. 33 C. L. J. 443. 

a coatemporaneous oral agreement cannot be proved to- * 
show that the rent Is less than what wee stated in the registered 
kabulyat. 6 0. W. N 60 j but evidence may bo given to ehow that 
the kabulyat was never intended to bo acted upon or that the 
tenant has been paying less rent at lower rate. 6 C. W. 31 343,2 
I. C. ICO.IOC. L J. 740. 

— — aubseguent agreeineot rellixiuishiQg a portion of the rent 
as stated in the kabulyat is not admlstlbie. 56 C. 201; 116 I. C,- 
733 : 1929 Cal. 437. 

the statement of law in Amir All's Evidence Act that 

‘evidence to the effect that there was not an agreement at ail ia 
admirsibie* is too wide and must be qualified by the express provisos 
3 to 3 to a. 93, 49 A. 680 : 1937 All 423 : 100 t. C. 1029. 

——when evidence of eootemroroneoiis oral agreement rear 
be given. 63 I. C. 368, 19 A. L. J. 816 : 63 I. 0. 861. 44 A. 4:1 : 20 A. 

L. J 217 

evidence of subsequent or contemporaneous oral agreement 

not to charge compound interest Is Inadmisjibte to vary the original 
contract which is a registered one. 1934 Cal. 380. 1935 Cal. 276. 

— "Subsequent oral agreement relinquishing a portion of rent lt> 
violatloo ol the terms of a kabulyat I* not admissible. 56 C. fOl. 
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S. 92. (Exelutlen of evidene* of epal agreement)— 

>— a sobscqucnt oral agrecineot to take less than what la due 
under the mortgage bond la an agreement modirylog the terms of 
the contract and ia adcalsalble 9 Lah. S97 t 1923 Lab. 873 : 110 
I. 0. 424. 

where a document ia formally drawn up evidence to prove 
contemporaneous oral agreement ia not admissible. 1923 Oal, 402 : 


70 I. 0 790 


oral evidence to show that the contractor was agent only 

la not admissible, 23 Bom L. R. 767 : 63 1. 0, 4S2, or surety only. 
1923 Rang. IS : 70 I.C. 872. 

DO evidence ahould be allowed to vary the voting papers. 33 

C. L. J. 124 ! 60 1. C 547. 

where the partition deed waa {nadmisiibla for being un- 
stamped and unreglatcred no oral evidence was admissible. 20 A. L. 
J 777 ; 1922 A. 493 and 1926 M W N 45 but see cases under “ admis- 
aibilily.*' 

oral agreement forming a condition precedent to the attach- 
ing of any obligation i« admissible in evidence. 6 K. L. J. 21 : 
1923 Nag. 135 . 71 I. C. 477, 25 Bom L. R 867 1924 Bom 44. 

—agreement aplitting up liability In a mortgage deed varying 
the terms cannot be proved 25 C. L J. 24 : 21 C. W. N 740. 

—evidence showing that two documents executed and regis- 
tered on the eame date are parte and parcels of the same traasaetion 
does not amount to leading evidence so as to vary the terms of the 
document. 25 A. L. J. 723; 1031 0.399:1927 All. 696, 33 A. 340, 
Jiet on. 

>— where a deed of purchase stands in the name of two persons, 
oral evidence is admissible to show that only one of them waa the 
real purchaser. 10 A. 421 : 8 A W. N. 27. 

where the terms of a bond are clear and unambiguous, oral 

evidence is not admissible to show that it was an assignment of 
future rent. 4 C. L. J. 402. 

the instances given in proviso (1) of a 92, are not exhaustive 

but only illustrative. So a parly can adduce parol evidence to 
prove that the transaction was not a genuine mercantile ooe but 
really in tfae nature of a wagering one. 32 C. 437 : 1 C. L J. 155; 
9 C. W. N. 305 F. B. oi«Tiifcs9C.9i, 29 C 461 . 28 I. A. 239 5 C. 
W. N. 714 P. C Ref 17. M. 480. 

• -oral evidence ia admissible to prove a discharge and satisfac- 

1 : 44 C. L. J. 

N. 371 : 1925 

■ 193 : 1930 AIL 

97 I.C. 162: 


the discharge of a mortgage bond partly by payment and 

partly by the release of tbe deft by the mortgagee cannot be proved 
by oral evidence. 42 C. L. J. 582 ; 30 C. W. N. 371. 

^ an oral agreement to take less than what is due under a 

registered mortgage bond. is Inadmissible ; but oral evidence > 

/ 
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S. 92. (Exclusion of evidence af ora) egreernent)— eon)c^. 
to discharge on receipt of a smaller sum than that due is adtniaslble. 
192S U ad. 794 r 20 h. W. 993 s 53 M. 197 s m I. C. 6U. 

'—an oral promise by mortgagee to extend time of paymeol 
is inadtnissible, 1930 AH 1193 : 1930 AH. 711 F. S. 

—subsequent oral agreemaat that the mortgagee agreed to 
accept a atnallor suit . ' modification oi 

the original contract 92 (4). 1929 Ail 

615 {119 I, Q. 107; 597; 1928 Lah. 

673 : 110 I. C. 424 ; 30 i uti^ tt. tv. 40. 1^4 i. u. 43b : 1930 Nag. 235. 

oral agreement that profits should be taken in lieu of interest 

is not admiSBible. 1 930 All. 440 : 122 I. C. 894. 

——'Where a sale deed is for cash consideration proof of a 
cootemporaoeous oral agreement that it was to take effect as 
mainteoance arraogotoent is not allowed. 1930 hlad. 547 ; 1930 
M. W. N. 129. 

■ — -oral evidence of discharge of a promissory note is admissible. 
921.0,393. 

.>n -- *» f f 1 *1 "I- --J 

a&ta or an Q • • 

4 0, W. N • • • 

Conlro. 192- ..wo., «-v. jv— *.«/»». *. iv. »Oi. 

—evidence of cQQtemporaDeous oral agreemeot that the parties 
agreed to treat a sale dead as mortgage deed is admissible. 25 Bom. 
L.B. 818 : 1924 Bom. 58. 

—the s. 93 refers to terms of the document and not sfafsmenf. 
<lf /acts therein. So ootwitbatanding the admission of receipt e! 
*' ‘ ' endor CBS prove that no considera* 

W. N. 485 ; 22 A. 370 . 27 I. A. 93 
) C. L. J. 27 : 1. 0. 953. or that the 
t. 5 C. W. N. 158 (11 0 460, 3 S. 
4A.L J. 41, 45 A. 678. 

ment en ■ . • ■ ■ 

reduced • ' : ' v 

W. K. 42 “ ■ . • s • ' . . 

deposit b , • ■. 

—oral crideoco cannot be given to ehow that one of the 

executants of the hand-note was only surety. 8 C. \V, N. 101, contra, 

3 0.174,951. C. 667. 

—— whether Interest is payaMo per rnensem or per annum under 
a promissory note as to which it is silent, cannot be proved by oral 
evidence. 4 Pat. L. T. 577. 

— -where a promissory note Is silent, a# to interest, a verbal 
agrccmsQt, made subsequent to the ezeoutlon of the note to pay 
interest, may be proved. 13 O. L. It, 163, but extrinsic evidence as 
to cooiemporaneous oral agreement to pay interest cannot be proved 

8 C. W, N. 1260. 
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S. 92. (Cxeluilon of evldoneo of Of«t •greemonD—eonrd. 

when a document U silent, oral cTMenee cannot beglTcnto 
■bow that interest was pajable not f>er year but /vr montb. 16 C. 
\V. N. 592. 14 C. W. V. IIQO not /of 

—where a promissory note Is payable on demand an agreement 
nroTldine for B difTerent mode of satisfaotion is inadmissible. C3 I. 
C. 748, 45 B. 1135 23 Bora. L. R. 48S s 63 I, C. 673, 90 I. C. 378. 

— 1-a person is not entitled to adduce oral cridenee of a 
co'ndition by which be says It was agreed to postpone the enforce- 
ment of a promissory note. 90 I. C. 1020 ; 1925 M. W. K. 601: 
1925 .Mad 1240 

the terras and purposca of a ptomlstocy cole m&y be proved 

by oral evidence. 13 Bur. L. T. 239 : 64 I. C. 33. 

when parties depart from original written agreetnent It is 

Incnrabent on the party iosialing oosueh substituted verbal agree- 
ment, to show that both the parliea were proceeding on a new 
understanding. 33 C. L. J. 577 

—agreement that money due on a promissory note was not 
to be paid or demanded until aettleraeot of accounts, is inadmissible. 
44 A. 521; 20 A. L.J. 315. 

oral «vld«sce as to the compoiiticn between debtor and 
creditor of a Aundt is admissible. 1929 Siod 153 214 1 0 9? 

—misdescription of property cannot bar oral evidence being 
given to Identity. I Pat. L. R. 80 : 71 1. C 689. 

'—when a batebitta upon which the soit is brought is silent as 
to Interest oral evidence may be given to prove verbal agreement to 
pay Interest. 9 0 L. R. 301,621. C. 315. or of prevailing custom. 
62 I C. 315 

——oral evidence may be given as to bow tbe interest was to be 
paid. 7A.W. N 61. 

oral agreement not oontradictiog tbe terms of tbe promis. 

sory note is admissible. 10 C. W. N. 713 P. C. 

an oral agreement may be proved to the effect that tbe 

terms of the document were not enforcible until the happening of 
certain event. 25 C. 401 : 2 O W N. 188. 

■nts including 
i il. 261. 

• • - ■ bat after tbe 

• ■ • • . between tbe 

■ • _ tbe property 

the view that there has been introduced into the law of 

India such a radical change in the law of evidence as would have 
tbe effect of including from tbeolaasof mortgagee many transac- 
tions which before the Evi. Act. would have been held to be within 
that Act, IS not correct. 40 C. L. J. 481 : 82 1. C. 993 : 47 U. 729 P. C. 

—where tbe mortgage deed provides for compound interest 
oral evidence cannot be given to prove that there was contempora-' 
neous agreement to realise only simple interest,. 76 I, C. 742 * 1925 
Cal. 276, 1924 Cal. 380. 27 A. L. J. 866 ; 119 I. C. 92. 
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S. 92. (Cxclutfen of evideneo of oral agreement]— C(7Rfcf. 

oral erideace is admissible to prove an agreement between 

the mortgagee and tbe T^ould be purohaser of equity of redemption 
as regards the terms of wbiob the mortgagee ironld release or assign 
his interest. 40 C. L. J. e? : 1925 Cah 94. 

—where the vendor ptovee non-pasaing of consideration the 
purchaser may prove that the amount as stated in the sale deed was 
higher than the amount settled. 24 I. C. $6L 

— —an agreement, the terms of which are not inconsistent wHh 
thoseoftbe lease, is not affected by this see. 8 C. W. If. 865 ; 12 
M. L, J 479 : 29 I. A. 138 : 25 M 603 P. C. 

where there is a registered partition deed, oral agraetneol of 

the right of access to another’s land >s not admissible. > 28 M. 493 1 
15 M. L. J. 255. 

— — no wilting is necessary in this country for snrrendering a 
tenancy but when tbe orginal lease la registered, the surrenderoi 
a portion with an abatement of rent can only be effected by a 
registered instrument and oral evidence of surrender is admissible. 
63 I. 0. 483 (C). 

——where there is a written lease, no evidence of custom Is 
admlsstbe. 48 C. 359 : 25 C, W. H. 13 ; 61 1. D. 5W. 

—question as to admissibility cf evidence should be deter* 
mined as they arise, instead of admitting tbe evidence in tbe first 
instance and reserving the question of law as to its admlssfbilltj^ 
until final judgment. 25 C. 401 . 2 O. W. K. 188, I? 0. 173/o/. 

—objection (o the admissibility of a dooument may be taken 
at any time, even after it has gone to evidence but the method of 
proving tt cannot be questioned after proof. 9 C. W Jf 111, 23 C, 
335, Diai. 

Ss. 93-98. (Admissibility ef era) evidence to Interpret deeu* 
ments.) 

—extrinsic evidence Is not admissible to alter a written 
contract, or to show that its meaniog Is different from what its 
words import. 7 W. It. 144 

—see. 94 does not prevent a party to a document from proving 
that both the parties were under a mistake of fact as to tbe con* 

tents of the document. 1930 Lab. 446 ; 122 I, 0. 493. 

~j . 03 not apply. 104 3. C. 73$. 

. ■ . a or defective, no evidence 

' 1925 All. 34. 

— MS. 9>> Juu 91 cuijiaiu Important exceptions to the general 
rule contained In s. 91. 30 hi. 397. 

— extrinsio evidence may be given to abow that the 
numbers stated In the sale deed ore tvrong, and land actually sold 
arc of different survey numbers 30 3f. 397. 

—extrinsic evidence may be given to explain the,erolnary 
meaning of expression In A eompromlae*dccrec. 62 I. C. 702 (C). 

— " various words in wrttteo documents which pnma focM 
present no ambiguity may be tnterprated by extrinsic evidence oi 
mBBt. 34 0. L.J. 160, 631. C. 138. 
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-St.' 93-98. (Admliilbintjr ol oral avldanc* fe tntarprtt deew. 

m«ntt)*-con(i. 

— extrinite CTldrnca I* bdmitalbfa to molrp Utrnt amHirollr. 
36 a L. J.24t : 11)23 CaL'32t 72 I.C. 696. 26 C W. N 901 : 35 C. U 
J. 87 : 64 I. a 824. 

—terms belog ordiaarilr ambiguous, eztnoslc cTidrnce of 
•usage is admissible 26 C. W. N. 1022. 64 I C C93. 

when the lands leased out cannot be idcntllied corrrspon- 

•dence preceding the lease is admissible. 20 A L. J. 907 t L. H. 
3 A 62J. 

rrberc a testator bequeathed certain property, saying *A and 

B. my Qurnsd sons' wbersaa their leglllmscf was in dispute, tbe 
enlsdescription was ImmaterlaL 20 M 167 * 22 M. S83, P. C. 

—where the bond is silent as to whether Interest is payable 
monthly or annually evidence can be alloaed to show that tb 
rate of Interest is payable monthly. 1930 Lah 144 121 I.C 75 
30 Punj. L. R. 741. 

— ^where land within certain boundaries Is sold, and wrong 
^rea is gWea, it is regarded as misdescription only. 30 5f. 397, 16 
W. R. 5 P C . It W. R. 301. 5 B 208. 

S. 99. (Who may give evidence of agreement varying terma 

of deeument). 

^—persons who are not parties to docuneot are compotODt 
■to adduce oral evidence to show that tbe rights of parties to It are 
^t vailaoee with tbe rights ostensibly created and declared by the 
doeumsnt. 53 1. C. 243. 

—in a mortgage euit tbe mortgagor and hie rcpresentatlvet 
are estopped from denying tbe Interest described in the document 
but third persona can question tbe mortgagor's title. 96 I. c! 
26 s 1926 Mad. 744 : 1926 AI. \V, N. 939. 

8. 92 does not apply to third parties. 45 C. 320 . 22 C. W. N. 

^ 57 P. C , 15 C W N 958 : 14 C. L. J. 276, P. C. 

persons not claimiog through the settlor c.tn cbaltengo the 

validity of a waqf on the ground that it was merely illusory. 192£ 
■Cal 25J, 32 Al L J. 431 /of. 10 C. W. N. 449 Visl and Sxpld 
-Sa. 101 to 106. (Burden of proof of fact or knowledge) 

• ' ' ' ty to discharge tbe burden o 

; ■ - . 16S. 

claimant muat firet prove hi: 


8 on those persons whi 
11 C. W. N. 417 i 5C. L 

9 B L. R. 597 29 A 


but there Is no presnmptioa in Hindu Law that transaction 

atanding In tbe name of the wife are tbe husband’s transaction! 
3 C. W. N. 367, 8 C. 545 1 11 C. 1m R. 41, reversed on facts by 13 C 
•181, P. C., 17 M. L. J. 339. , , 
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Ss. 101 to 108> (Burden of proof of fact or knowledge)'~con(d. 

——in case of boundary disputes the plff, is to prove his right 
to recover, 10 M. 1. A. 81 : 3 W. B. 19 P. C., 10 0. L. ft. 169, 13 Af. 
I. A, 59 P. C., 8 W. R, 209. ‘ , 

' '-but when the boundarf Hae passes through waste land 
onus is OR both sides as if they are counter olalmants. 21 C. 501 : 21 
I. A 39 P. 0.. 1 1 C. W. N 230 p. 234, 65 I, C. 743, 27 0. L. J. 599, but 
the onus may bo shifted on one party when the other party is given 
possession of the property by the Magistrate, 23 C. W . N. 592, 29 0. 
187 ; 6 0. W, JV. 386. P. C. 

— ~wbeR the deft, proves the oon*paymeot of the consideration 
of a bond in cash as stated therein, onus of proving the passing of 
consideration otherwise than )a cash is on the pl^. 4 0. W. 

82 P. C. 

—when a stranger contests the mortgage security, onus is on 
the mortgagee 6 0. L, J. 659 • 3 M. L T. J8 (6 C. 268, 17 A. 423, 
5 C. \V N. 403. 5 O. L. J. 653) Ref. 3 C- W. N. 324. Dtas 

— — non-menlJooJng of the mottgage-desd Sa the iaaoae^tas 
returns submitted by the plff. does not shift onus as to noQ'pBssiag 
of consideration on him. 23 C 959 : 23 I. A. 92, P. C. 

— ^trespasser, who seeks to maintaio possession against the 
purchaser cannot plead Chat the deed of purchase Is voidable at (he 
option of the vendor I he must show that it la obsoiutely void. 9C. 
IV. B. 477. 

—<->dealaI of receipt of consideration by the executant before 
the registering ofRcer does not shift the onus on tbs pilT. 27 A. 71. 

•'—'When the execution of a mortgage deed is odmitted, onus to 
prove the falsity of the recitals as to payment of conaSderation is on 
the exeoataat, b C L. J. 659 It is otherwise when a Btraoser 
contests, same cate 

.-debtor must prove that the person to whom he made the 
payment was authorised by the creditor to reoeive payment. 28 
Bom, L. ft. 1391 P. C. 

the party setting up the Illegality of contract Is to prove 

that. 1 0. L J, 2G1, 10 Bom. L. B. 1904. 

in a mortgage suit against bona fide purchaser for value, the 

burden of proof lies on the pldT. 6 C. 268: 7 C. L. B. 6, 5 C, W. 
N. 403,210.62. Bis(. 

a person suing another for fraud must prove it, be is not- 

relelved from the obligation by the fact that the deft, has told an 
untrue story. 21 0. 921. 

living as husband and wife may dispense with the proof 

of msrrlsgp, 17 C. W. N. 494. 38 C. 700, 

——the legal presumption Jv (hat a child born to wife Is 
husband's o^spring, so the person alleging illegitimacy must rebut 
it. 2C.L. J. 218. 

—the pertou who Impeaches a registered deed on (he ground 
that the registering o^cer has no jurisdiction to register the docu- 
ment owing to non existence of sorne property, must prove his case. 
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S». 101 to t06.> (Burden of proof of foot or knowledge)— ronld.' 

. —^tbe onus of sbowing that n document duljr executed and 
registered ms sntidsted, lies on the t>erson who alleges it. 1935 
if. \V, N. 633 . 85 I. C. 855 : 49 Al. L. J 253. 

contents of a document cannot be proved inferentiali^. 17 

CW. N.531. 

00 debate on tbe question of burden of proof arises when 

the entire evidence on both sides is once before the court. 27 C. 
W. N. 33S. 25 C. SV. N. 485 : 47 I. A 76 P. C , 87 I. C. 565 : 1925 
Cal 1262. 

when the entire evidence on both sides Is before tbe court 

tbe debate os t" .-.j,— i— i n r 196,27 0. 

W. N 328,45 ' • *■ .; . that remains 

for the court * ‘ . 36 C. 1>. J. 

196,27 0. W. b. .4 j }> o. 

when both tbe parties have adduced evidence and the 

‘relevant facts are before the court the questloA of burden of proof 
becomes immaterial and importance should not be attached to the 
question on whom the initial onus lay Tbe question of burdeo of 
proof arises only where there is no evidence pno way or tho other. 
27 0.W N 245 : 37 C L. J. 199 P. C , 34 C. L J. 333, 529. 563, 
37C. W. N. 134;35C. L. J 473: 1922 Cel. 160, 45 M 586 . 31 M. 
L. T. 54 : 68 I. C. 538 P. C . 1939 Cal. 825. 

—tbe whole evidence being gone into onus become immaterial, 
47 0. 1027 : 38 C L J. 72. 34 C. L. J. 333, 529. 563. 66 C. 805 : 33 0. 
W. N. 227 s 1929 Cal. 325. 

wrong placing of onus is immaterial provided no part; Is 
prejudiced. 53 C. 121 . 84 I C. 693 : 1925 Cal. 61. 

the burden of proof as to tbe knowledge of true facts is on 

the mortgagor and not on tbe mortgagee. 27 C> W. N 943. 

onus of proving as to tbe exact time of death of the person 

who has not been beard for seven years is on the person who 
intends to extend the time of death. 1 Pat. 475. 

—tbe person alleging that a certain person died before another 
mustprove tbe fact affirmatively, 88 I. C. 249 ; 1925 Af. W. N. 232 : 
1925 Alad. 1005. 

the question upon which party the onus of proving a fact 

Vies is a question of law, 65 1. C. 745. 

the deft, who hss admitted liability by affixing thumb marks 

to an entry Is to prove tbe circumstance to absolve from the 
liability. 3 Lah. L. J. 417. 

the appellant is to show that tbe judgment is unsustainable. 

25 C. W. N. 868, 26 C. W. N. 322. 35 C. J. J. 116. 

in case of claim preferred by the wife of the Insolvent' to the 

property attached by tbe Receiver, the Receiver Is to prove that 
the property belongs to the insolvent. In such a case ordinary 
rule does not apply. 19 A. L. J. 497 ; 63 j. C. 519. 

' every apparent traosactioa must be presumed to-be ic&l 
until contrary is proved. 2 Pat,Ij.T. 728 : 69 J. C. 611, 8 Pat. L. T. 
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Ss> 101 to 106 . (Burden of proof of fact or knowledge)— ccwili. 

——when there ]b an affidavit of the peon serving the notice, 
the party impugofog the fact moat proTe that there was no service. 
1928 CaJ. 722 : 117 I. 0. 552. 

where in a suit the mortgage bond ia alleged to be lost but 

the defendant denies the execution of the bond, deft's alternative 
plea of payment does not relieve the pl^. from proving the loss of 
the deed m order to entitle him to use the copy of It. 49 A. 78 ; 97 
I. O. 82 ; 1926 All. 741. 

——recital in the document is saffioient proof of passing of 
consideration 38 0. L. J. 114 : 74 J. O. 178, 1923 C. 319 1923 Pat. 20 : 
70 I. C. 804. 3 Lah L J. 198 : 71 I. C. 783. 104 I. C. 173 1925 Lab. 
471 F. S.. 1927 Lah. 272. 

—if a court takes into consideration an admission in a deed to 
bind a party, the whole of the statement therein should be consider' 
ed. 2 Pat. L. T, 658. 

—■the person alleging adverse possession must prove it. 35 C. 

L. J. 192 and under Art. 114 L. Act the onus of proving adverse 
possession is on the deft. 36 C. L. J. 472. 

——ibo person setting up adoption must prove it. 36 C. L. J, 

—the burden of proving that a transaction Is a fraudulent 
and collusive one intended to defraud creditors and is merely 
benami, Is upon the persoa who asserts it. 25 0. W, N. 409 : (1921) 

M. W. N. 80 : 62 1. 0. J56 P. C. 

—onus of benami js on the person who alleges it. 36 C. L. J. 
396. 35 0 L. J. 589, 65 I. C. 701 (C). 28 O. W. J4. 62, 4 Pat, L. T. 54, 
n I, c. mz. mi cai. iii. 

—the burden of showing that the judgment appealed from is 
wrong is on tlie appellant 26 C. tV. N. 322 : 35 C. L. J. 116 : 42 M. 
L. J. 253 5 1922 M. W, N. 95 ; 3 Pat. L. T. 311 P. C , 65 1. 0. 182 (C). 

ordinarllr tfao burden of proving noo.payment ofconsldera' 

ttou ts on the vendor but where the purchaser oannot explain his 
being out of possession for a long time it shifts on the purchaser. 
13 Bur. L. T. 112:61 J, C. 634. 

-'-when a person executes a doeumeot as major a heavy 
burden lies upon him or his representative to prove the defence of 
minority. 47C. L. J. 628 ; 32 C. W, N.874 } 109 I. C. 387; 30 Bom. 
L. R. 1346 : 1928 P. C. 152. 

.—an executant pleading minority is to prove his minority. 

8 O. L. J. 324 ; 63 I. C. 525. 

noD'executaot minor members of a Hindn joint family are 
to prove that the transaction entered into by the adult members 
are not binding on them. 63 I. O. 25^ 

—the burden of proving that the executant of a document it 
a miaor lies on the person alleging It. 47 A. 493 : 87 1. C, 445 : 1925 
All 681. 87 I. C. 778 : 1925 All. 399 : L. R. 6. All, 219. 

'When a ■aic.decd hat been once executed and registered It 
can only be avoided by a sabsequent registered transfer. 431. A. 
365 ! 24 O.C.272 P. C. 
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S«. 101 to 106. (Surdon of proof of foot or knowledge)— conM. 

—pis. Is to pro're tbit bo ie pteferonllol he)r. 2 Pat. L. 
T. 97. 

—where the lew U Iscepafale of eoforcemeot. possession 
follows title. 2 Pat. L. T. 133 : 61 I C. 78. 

—a person who cballeoges the eorreetneis of a Record of 
Rights must prove Inaccuracy. 2 Pat L. R. 87 : 87 1. 0. 741 : 1925 
Pat 498. 88 I. C. 435 : 1925 Pat. 330 s 6 Pat. L. T. 805. 

person in a fiduciary character must prove good faith. 34 

C L. J. 529. 563. 

the fact that the onus baa been wrongly placed becomes 

immaterial when it does Dot afTect the decision on merits. 3 Lab. 
L. J. 445. 27 C. W. N 134 s 35 C. L. J 473. 34 C L J. 333, 529. 563. 

— ^In a suit under Or 21 r. 63, the burden of proof is on the 
plff. 2 Lah. L. J. 198, 60 I C 75. but where there is no decision In 
the claim case adverse to the claimant, this rule does not apply. 
601. C 751. 

—when a deed is attacked after a long period the burden is on 
the person attacking It. 45 A 581. 

a decision under a 145Cr.P. C. does not throw the burden 

of proving title on the loser. 1923 P. 401 : 71 1 C. 4T8. 

>— ~wb<n eocroacbment is admitted, burden of proving extent id 
on the trespasser. € N. L R. 59 : 71 1. C. 83. 

—where the mortgagor admitted the execution and the 
receipt of costderation before the 8ub>reglstrar, the burden of proof 
of ooQ'passlcg of consideration lay on the mortgagor. 14 L. W. 344 t 
(1921) M. W. N. 747. 2 i.ah 249 : 64 I. C. 901. 104 I. C. 173, 1925 Lah. 
471 F B . 1927 Lab. 272, 17 P. R. 1888 Visa. from. 

— m tbd case of formally registered document in which receipt 
of coDsldeiation has been reoited, the onus of non^passlng of con- 
sideration is on the person alleging U, but in case of entry in an 
account book the onus Is on the party allegiog payment to prove it 
60 I. C. 730 : 68 I. C 303. 

when tbe execution of a mortgage bond is admitted by the 

mortgagor or proved against him, onus is on him to prove that the 
recital as to the payment of consideration is false. 12 M. I. A. 
292 P. C. Ref: but when a etranger contests tbe claim the onus is 
on the mortgagee to prove bis ease. 6 C. 268 Ref. Either party 
to a document may show that there was no consideration passed 
or in reality it was different from what was recited. 34 C. L. J. 333 . 
27 C. W, N. 8 : 24 Bom, L R. 675 i 2a A. L. J. 961 ; 30 il. L. T 
132 P. C, 


--^tbe onus is heavily on tbe person who alleges that certain 
partition lists were not acted upon. 1928 Mad. 865 : 117 1. C. 720. 

— In case of suit on a promissory note the piff. is to prove the 
identity of tbe person to whom tbe note was given, it being not a 
question of benaml. 32 C. L. J, 132 ; 62 I. C. 210. 

in a case between rival purchasers when the vendor admits 

receipt of consideration from the first putchaser, onus of Its faliUv 
is on tbe second purchaser. 681 C 731. ^ 
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Ss. 101 to 106. (Burden of proof of fact or knowledge) — <roaM. 

, admission of signature on a document but not the execution 

does not shift the onus of proving the execution. This isspeoiaJlp 
BO where the signature is put on blank paper. 20 A- L. J. 672 : 6S 
I. C. 809. 

—when guardian sells property of a minor with the sanction 
of the Court, onus to prove want of necessity is on the minor. 42 
M. L. J. 333. 

the meaning of the expression “proved'' as defined in s. 3 is 

in no way afifeoted by the incedeoce of the burden of proof. 50 


If. 895. 


-the onus is on the person setting up the will. 5 0. 


'—but where the question was whether writing of (he will took 
place before or after the testator took poison, the burden was held 
to rest on the party Impugning the will. 2i A. 91 P. C. 

——when the Zemmder sues for ejectment and the deft, sels 
up which IS admitted or proved, the burden of proof as to 

whether the land fa included within the Shtkimt is on tbs zemioder. 
3C W. N 763. • • , 

—in an ejectment suit, piff. must prove not only title but also 
possession within 12 years. 17 C. W. N. 389, P. C 

—In s suit for cisetment piff. must recover on tbe strength of 
bis own title and cannot depend on tbe weakness of tbe adversary. 
17 0, W. N. 669. P. C.. 23 0. L J. 151. 


—where title of the piff. is proved or admitted the deft. Is to 
prove bis right to retain possession, 9 C W. N. 14i, 8 C. L. J. 170, 
J!c/. 13 0 W. N. 661 Jytst. 7 0. L. J. 553. 8 0. L. J. 170, 8 C. L. 
J. SIS 


piff. Is to prove that bis land is gerat or kaghtand, 13 C* 
W.J7.66, 60 W, N. 105. 30. W.N. 7O3.J0C. \V.-N 434. 

— — in a suit for possession of land tbe piff. is to prove that 
tbe land is within his hoidlng and it is not for tbe deft, to prove 
that it lies outside. 56 C. S05 ; 33 C. W. iJ. S27 ; 19J9 Cal. 3S3. 3 C. 
W. N. 763, Ref. 

In 8 suit for ejectment tbe piff is to first prove that land 
is within tbe ambit of bis Zemindary and then tbe deft. Is to prove, 
bis title to retain possession- 49 0. L.J. 546 : 1029 Cal. 459, 1922 
P.C, 272 P.C./oI. 

• *•1 la *t*’* tenant is to prove that hls tenancy 

I. ! ■ ■ : • ;i. a 319. 47 M. 33? P, C.. I930 m. 

4 I , • s; prove bis right to eject. 45M. 1^. 


•~>perion resisticg partition must prove the fact. 33C. IVM^. 
734 • 1919 r. 0. 156, 


—when tbe deft, resists partition by setting “up aequiescenccs 
In his parmsnent rlghtin psrt of |be land be must prove the right. 
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Ss. tOI to 106. (Qurdan of ppeot al fact op knowledge)— confj. 

58 M. 50 : 31 Bom. L. R, 830 : 1929 if. W. N. 5G1 : 33 0. W. N. 734 : 
1929 M. W. N. 561 116 I. C. 601 P. C. 

— Btates of tblngg exiitlns at tbe time of tuit (at to atandord 
of tneasaremciit ia tbli ease) may be preaumed to bare existed since 
the inception of the tenancy. S C. L. J. 125. 

—if a letter properly directed la proved, to have been posted, 
tbe-presumptloa IS that it reached its destination and was received 
by the person to whom it was addressed, 102 1. C, 621 : 1927 Pat, 
305 8 Pal. L T. 633. 

a person pleading certain exception. Is bound to bring blm* 

self within it 15C. S5S. 

.—the accused is to prove that be made the defamatory state* 
ment In good faith and that be is entitled to plead exception 8 to 
a. 499 r. P. C. 102 I C. 511: 28 C L. J. 575 . 1927 Bom. 436; 29 
Bom. L. It. 713. 

letter when posted Is presumed to have reached the person 

to whom it was addressed. 102 I. C 821 i 192? Pat. 305 : 8 Pat. 
L. T 633. 

person alleging marriage should prove it 5 C, L, J. 1 1 ’ 
17 M L J. 50i 9 Bom. L R. 264 P.C. 

— eontlnued co. habitation with a woman of prostitute class 
will not give rise to. the presumption of marriage. 28 C. L J. 
173 P. C. 

— the onus of proving that any particular lands were Eneluded 
’ in the Permanent bettlement of 1793, ia clearly on those who affirm 
that. 3 0 L. J. 316. 

—the burden of proving waiver is on the person who alleges 
It. ll C. W. N. 844 : 6 0. L.J 62. 

—•it throws upon the accused the burden of proving the 
existence of circumstances which bring the case within any of the 
special aa well as any of the general exceptions of the Penal Code. 

4 C. 124 : 3 C. L. R, 122. 

it is upon the accused to prove the existence of facta and 

circumstances which would show that be ia not liable to be convict* 
ed of the offence with which be is charged 32 A., 451 p. 453, 

a witness is not protected if he makes a defamatory state- 
ment . It lies upon him to ahow that bis atatament falls within one 
or other of the exceptions to a. 499 J. P. C.. 29 A. 6S5. 


-^whsn all the cireumatances went to ahow that the intention 
of the accused was to employ a certain girl as a prostitute as soon 
as she was physically ready for the purpose, under s. 106 Evi, 
Acl.^the burden lay on the accused to prove otherwise. 33 C. L. 

—when thefts oeeured at different dates the presumption is’ 
that atoten articles pasted from the thief to the receiver on different 
dates also, the accused Is to prove otherwise. 96 I. 0. 120* 27* 
Cr. L. J, 872. ' . • • cf 
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Ss. 107 & 108. (Burden of preef of death.) ' 

ss. 107 and 108 relate to the question whether a man is 

alive or dead. 23 B, 296. ... 

_—~ther0 Is a presumption lo favour of continuance of life and 
it is for the person asserting death, to prove it. 64 I. C. 468: 22 Bon. 
L. B. 771, 1 Lah. 554. 

—these secs, refer to a mao being alive or dead at tlie time 
when the question is raised and not at to ‘the time of the death. 
35C 25; 5 C L J. 649 : 11 C. W. N. 883 s 8 A. 614. 23 B. 296. 
HC. L.J. 580, 6 1.0. 24i, 1923 Bom 208 ; 691.0.835, 47 B. 451, 
100 1. O. 446 ; 1927 Nag. 101.100 I. 0 833 ; 1927 Lah. 284. 

-——it is on the person, who alleges that the person was dead at 
acme antecedent time to prove that fact by evidence. 35 C. 25 ; 
5 C L. J. 649 ; 11 O. W. N. 883. 14 C. W. N. 3U : 11 C. L. J. 138 s 
37 0. 103, 1 Pat. 475 ; 3 Pat L. T. 352. 

' under s. 108 there may be presumption as regards death 

■ ' ■ ' ■ 34 A 36 : 37 M. 44l>, 41 M, L T. 

. 43 A. 673. L. R. 6 All. 247.43 0. 

W. N. 721 ; 93 1. 0. 280 • 5 Pat *312 : 

6 : 43 0. L J. 578 ; 97 I 0. 21T. where 
a party states that a certain persoo died on or before a parliculf^ 
date that fact has to be established by positive evldecee. 1930 AH- 
427 s 123 I. C. 759 : 1930 A. L. J. 469. 

•—onus of proving that tbe death took place at any particular 
time within seven years lies upon tbe person who es«crl8 It. 30 0. 
W. N. 721 J 43 a L. d 249 : 24 A. L. J. 105 ; 98 I. C. 280 f 5 Pat. 
312 5 1926 M. W. N. 205 P. C., 54 C. 166 ; 43 0. L. J. 5T8 : 97 1. C 247 s 
1926 Cal 1056, the presumption is only that tbs person unheard of 
for seven years is dead at the time of dispute and there Is no presump. 
tlon that he died after tbe expiry of seveo years trom the time when 
ho was last heard of 115 I. O 626 

tbe rule of Mabamedan Law that missing person is to be 

regarded as alive for nlnty vears from the date of birth Is 
euperseded by s 108. 7 A. 297 F. 8.. 43 A. C73, 19 A. L. J. 713 • 63 I. 
C. 286 so also the rule of Hindu Law that at least 12 years should 
elapse before a man unbeard of should be treated as dead. Is 
inapplicable on tbe face of tbe a., 32 M L, 7. 6, 1923 M. W. N. 49 : 
71 I. C. 305, lA.53F.e,8A. 614. 

—a person who claims under Mabsmedan Law a share In tbe 
property of bis grand-father, must show, either by establishing a 
presumption under s 108, or by actual evidence, that tbe death of 
his father took place at the date subsequent to that of tbe deceased 
owner. 33 0. 173 : 32 I. A. 177 .- 10 C. W. N. 33 : 2 C. L. J. 236 P. C , 

19 A. L J. 713: 63 I. C. 286; 7 A.297i 11 A.L. J.355: 19 A. L. 

J. 7J3 ; 63 1. 0. 286. 

-—there are two possible alternatire courses which might 
bo utilised In a case wbere one has to face an unexplained dlsaprea- 
ranee of a person about whose destfa nothing is known. One might 
be that If the circumstances were each at would fuitify a prudent 
person In oomlog to a cooelifsioo that the death was extremely 
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St. 107 & 108. (Burtfan of |)peof of death)— confd. 
probable. BQ application might be inada to the proper court upon 
affidarit ahowins the circamitance and aihiog icare to presume the 
death, or in the alternative if the eourt did not thioh that the 
evidence produced before it was not euffacieot upon vrhiob It could 
prudeutly be aald that death could be preiumed, then, in auch 
cases, the Court could aod ahould appoint some person to look 
after tbs affairs of the individual who has disappeared until bli 
death can properly he presumed. 3 Pat. L. ft. 41: 86 1. C. 358 : 4 
Pat. 378 . 1925 Pat. 369. 

-a 103 provides that under clrcumatances a rebuttable 

presumptlou of law aritea as to the death of a person ; from this 
it does not fotlo'V that if those ciroumstances do not exist there can 
be no presumption of fact under a. 114 £vi. Act 103 I. C.' 329 ; 
1927 AM. 687 

S. 109. (Burden of proof as to relationship of partners, 
landlord and tenant, and principal and agent). 

when it is proved that the person In possession before the 
defendant was a tenant, It la for the defendant to show when the 
relatlcoshipceased and possession became adverse. 28U. L.J. 361: 
27 I. C. 804. 

—relationship of landlord aod tenant continues until it Is 
proved to have ceased. 36 M 53. 

—mere (ioo*pa;meot of rent does not put ao end to the 
relationship of landlord and tenant 4 C. 314, 3 M IIB, 17 B 736, 
26 B 410, 7 0. t J 202 6 C, L. J. 72. 

—when a tenant holds over after the expiration of the terms 
of tbs tenanoy it is considered to be a new tenancy. 65 I. 0. 589.. 

—when » tenant holds over, be does so on the terms of the 
expired lease unless new stipulation is made. 2 C W. N, 303, 6 
O. W. N, 589. 9 C W N. 108o. 28 C. 227. IG 0. W. N. 496, 14 0. 
W. N. 56n, 

S. 110. (Burden of proof as fa awnership.) 

—person in possession is presumed to be owner. 103 J. C. 36. 

though B 110 recogdlse a presumption that the person in 

possession also has a good title, there is no corresponding section 
which says that the persons with title should be presumed to be In 
possession 1923 Bom. 361. 

when evidence of possession is equally strong, presumption 

will be that the possession goes with the title 2? 0. W. N. 305 : 36 C. 
L. J.396, 36 C. 1 : 12 C W.N. 1095: 8 C. L J 436 P. C., 15C, L. J. 1. 

■ — -where evidence of posseesioa Is conflicting and not con- 
clusive on either side, the presumption that possession goes with 
title must prevail 12 C. 38, 8 C. W, N 876, 19 C. 661 P, C.. 5 C. L. 
J. 71, 10 C. L. J. 527, 31 M. 528. 13 0. L J. 625. 36 C. L. J 
396, 27 C. 25. 

- — ~prIor peaceful possession Is prtma facie evidence of 
• ownership against another who has no title to the land In dispute 
• 118 I. C. 680. 
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■S. tll. (Proof of good fjiith in transactions). L’ 

relation bettreen the parties must be such as to suggest 
a special influeoce or control. The mere relation of a daughter to 
mqther in itself suggests nothing in the way of special indueQce 
or control. 35 C. 773: 10 C. W. S. 570 : 3 C. L. J. 484 : 3 A. L. J. 
SSSsSBom. L. R.379 P.C. - r . . 

—•cases of fiduciary relationship between legal practitioaer ’ 
and client ; 7 W. R. 99. 12 C. 225, 23 0. 805 15 M. 389, 16 C. W. N. 
649, 19 C. W. N. 162 : 23 I. 0. 642, P. C., 22 0 W. N. 491. between 
Principal and Agent. 35 A 358 . 23 A. VV. N. 70, 18 C. 545 P. C.. 31 
B. 271 : 8 Bom. L. B. 652, 10 1. 0. 57 ; JO M. L. T. 313, between 
guardian and ward. 30 M. 169 1 17 M. L, J. 19 i 2 il. L. T.' 4 F. B., 
between husband and wife 20 A. 447 r 11 M. I. A. 551 P. C , 9 W. 
B. 153, between epiotuat advisor and disciple. 12 A. 523 : 16 C. 
W. K. €49. 

—only by proof of the relation of parties having been such 
that the one naturally relied upon the other for advice and the 
other was in a paaitlon to dominate the will of tbs firetr 
xnfiuenee is not established. It must be further shown that 
the person In a position of domination baa used the pesUied to 
obtain unfair advantage for bimself so as to cause Injury to tM ' 
person relying upon bis authority or aid. 1929 Lab. 309 : 30 Fuo}> 

L. B. 288 : 10 Lab. 761 : 116 I C. 899, 1920 P. C , 65 /of. 

~~-wbere fiduciary reiatiouabip existed undue isfiuenoe la pre' 
Burned to have existed until the contrary is proved. 34 0. L. d. 529, 
563. 10 W. R. 128. 

—where a party relies on a deed executed by o Pardanssbln 
lady he must prove that it wae the free sod iotelllgent act of the 
lady. 95 (. O. 506 : 1949 Nag. 414. 


S. ft2. (Birth during marriage Is ceneluslve proof of ' 
legitimacy). 

'before presuoiptioo of legitimacy arises all tbo facts sped* 
fled In the sec. should be proved. 1923 Nag. 43, 68 I. C. 465. 

claimant must prove legitimacy. 44 A. 470. 

——the burden is shifted by sbowiag that the son bss been 
acknowledged by bis parents to be their sou and that he has been 
accepted as such by repute and for 40 years. 102 1. 0. 713 : 1927 
Mad. 733. 

■~~the words "do access’' seem to include Impotenoy and tbc 
other pyiical JncompcCeacy, IS B. 468: impoteDoy is equivalent 
to noo'access. 26 1, O. 996. What Is Impotency. 24 0. W. N, 914. 

—non-access must bo proved by cogent evidence. 391. C. 29: 
56 P. W. U. 1917, 

—the burden of — •• who dispute* 

tho paternity of a ■ ■ the seriou* 

Illness of the husbsn child' must 

have been begotten ■ ■ ■ presumntl^ 

arising under this s * ■ 7 C.-'V. N. 

di?. yj A.463P.C. 



S. 112. (Birth during fnarrUg* ii cenelutiva praef of 
legitimacy)— contd 

•>— biTih during eontlaunnee of the mBmoee pWet rite to tb« 
prMumpt'ion ol IrRltlniocy “I Unh, L. J. 181 : 90 1. C. ItS t 1925 
Lab. 414 19:5 .Mad. 426. 

Tf here a child wat horn durioj; the contlouance of the 
second marriage the first husband dying 279 days before the birth of 
the child the presumption under tbia ■eetloD is that the second 
bushaud the father of the child. This section refers to tbo point 
of time of the birth a« the deciding factor and not to the time of 
conception of that child. 1926 Lab. S29 : 27 Punj. L. K 531 : 8 Lab. 
L. J 247 

as to the validity of marriage and legitimacy challenged 

on the ground of Insanity of husband 33 C. 700. ‘ 

——there may be presumption of legitimacy on the ground of 
likeness between father and son. 19 C W. N 103 q. 

where a person claims to be the son of a deceased person, 
he roust prove that be was born within 280 daya'after the death of 
bis father. 29 C. lU 6 C W K. 146: 4 Bom. L. R. 243 P. C , 7 
Bom.L. R 95,70. W.N. 617 P.C. 

—under s 112. presumption la that n child horn within 280 
days after possibility of access Is legitimate. It la not that such a 
child was conceived 280 days before its birth. 27 M. L. J. 58, 8 M. 
83 n«/. 

child born nine months after the death of the father was. 
on consideration of the evidence held to be legitimate. 1930 P.C. 
139 123 1 C. 550 : 58 M. L. J. 708. P. C. 

—where a boy was born about ? months after marriage and 
it was not disputed that the father bad no opportunity of accesa 
the child was held to be legitimate. 26 1.C. 969. — . 

—where a son was born to a wife after 419 days from the 
death of her husband the period of gestation was so extraordinarily 
unusual tbat It rebutted all assertion of mother’s chastity. - 1930 
Lah.97: 120 I.C. 495. 

difference between legitimacy and legitimation by acknow- 
ledgement. 26 C. W. N.Sl P. C. 

the law presumes in favour of marriage and against concu- 
binage when a man and woman have co-hsbited continuously, 15 
.1. C. 328 63 I. C. 387 : 2 Lab. 20". 60 I. C. 375. 

where there is prtmo/acie evidence of co habitation as man 
and wife ^nd a long course of treatment as wife the pretumptioo 
of marriage can be rebutted only by evidence of clearest character. 

15 C L. J. 621 : 45 C. 878 P.C 

—^in England the declaration of a father or mother cannot bo 
admitted to bastardise the issue born after the marriage but the 
Evl. Act does not contain any such rule. 95 I. O. 834 i 1926 
348 ; 2S Bom. L. R. 607. , 
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S« lf4. (Court may presumo oxlctonce et certain factt)« 

—before a presumptioD uoder a 114 as regards reoelring stolen 
property can arise it must be proved that tbs goods found In tbe 
possBssioa of the accused have been stolen. The presumption csQ' 
not arise irheu it may reaeonably be presumed that the property 
is stolen one. 52 0 223 ; 192SC. 666 j 88 1. 0.515, 54 B. 171: 1930 
Cr. C. 479 ; 1930 Bom. 155 ; 32 Bom. L. B, 98. 


no time limit oas be laid dofrn to asoertaia whether posses' 
sloo of articles is recent or otherwise. If few stolen articles be 
found in possession of a person under the probability of belor 
honestly receired, some after the theft, the presumption , under 
the law will not arise. 94 I. C- 361 ; 2? Or. L. J. 617 : 1926 Cal. 935. 


•~~tbe mere fact that the accused person points out the place 
where stolen property is concealed does not gire rise to any pre- 
sumption of his guilt, but the presumption will arise when he can* 
not account for the possession of euch stoleo property. 1930 Bom. 
244: 32 Bom L. R. 574. 

-~~ln a criminal ease the onus is on the prosecution to prove 
the guilt beyond doubt and the burden never changes. 52 C. 233,34 
C. W JJ. 619 Re/. ' . , 

— U U Unsafe to base a conviction on tbc uncorroborated testi- 
mony of an accomplice. 44 C L. J. 216: 192? Cal. 63. 

-—Dothlog can be presumed which olTeods legal principle J6 
O.W. 17.418. . 

—^presumption should not bo made against but in favour of 
the exlstiog state of things. 30 C. tV. B 745 : 53 C. 533 ; 24 A. L. 3. 
761; 94 1. C. 974; 1928 P.C. 41. 

— this sec. does not go so far as to enable the court lb 
presume that s certain state of things existed in tbs past without 
any proof from the party. 52 C. L J.2J5. 


the presumption under this sec. relates to the existence of 
the certain faQts sad not to their probativo value. 44 C. L. J. 265: 
1927 Cab 49. . ^ 

->—iQcooalstent pleas and pleas raised but not proved indicate 
falsity of defence. 33 C. W. N. 430: 27 A. I.. J. 261 : 1929 P. 


VO. 

the presuoipiloQ Is that a Hindu family is joint in /nod, 

worship and estate. 13 5f. I A. 523 P. C, 3 M, 1. A. 339 P. C.. 
10 M. 1. A. 403 and that the family once joint retains its position as 
such. 11 M. I, A. 369. P.C. 


—the presumption that alt property Ineludlog acquisitions 
made In the name of Individual members, is joint family^property. 
'does not apply to a case governed by tbc Rayabhaga'Caw. 31 
C, 449. 

the presumption is that acquisition of property by a member 

is joint family property. 14 51. 1. A. 412 : 13 M. 1. A. 333. P, C. 

•'—'Presumption as to aeqalsltion by Hiudu widow with Ibe 
profits of her husband’s property ta that It is her own property. 25 
Af. 351. 20 A. It P. C , (19 C. S24),Ref. 
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S. 114. (Court may protumo OKlatoneo of eortain foots)— canrcf. 

— tbtre it no pmumptlon «boa on* eo.parcrnpr ■tporotes 
from otben. tbat the latter rsmaloaoited fMilakthara), 30 C 7SS : 

7 C. W. N. 612 5 B L. B <69 . 30 I. A. ISO P. C. 

—the mere ftcl that the merlstijor la in pottestion of the 
mortETtge deed does not prore that the mortgagee it a beoamdar. 
1923 Bom. 419. 

the Inference of eontlnuaoce whether back wardt or forwards 

whether upwardi or downwards. Is an Inference of fact and may 
therefore be rebutted. I9t3 CaL £47 : 72 1. C. 819 : 36 C. L. J. 339. 

lignature by aherlstadaf lo the writ of attachment “by 

■ oedet"* of the Court ahould be preaunied to be regolatly done until 
the contrary it proved. 27 C W. N. 1012 : 37C. 331. 

the potting of a letter If not returned raltea the presump- 
tion that It reached the addressee. 45 M. L. J. 817 : 33 M. L. - 
T. 217, 8 Pat I. T 633 ; 102 t. 0. 821 1 1927 Pal. 305 

gheeean be pretumed tobsmeant for human consumption. 

It ia not a presumption of law bat a auppositton baaed on common 
eeote. 49 C. L J. 502 : 1919 CaL 283 : 121 I. C. 56l : 31 Cr. L. J. 


' where the erldeoce on both balanced the preaump- 

lion It ibat the younger survived the elder. 1922 Bom. 347. 

where there are two cooflieting statemeDta of a witness by 
one of which be atanda to gain a euro while by the other be stands to 
lose a bigger sum the latter statement abonld ordinarily be preferred. 
1910 Pst. 293. 

—when an appellate iudgntent is eilent on b point the presump* 
<lon it that it was given up. 68 I. C. 740. 

Dottessioo of one member of a Hindu joint family Is pro* 

. .. ...... .r.M L. R. 293 . 

' o on immovable property is 

in the Dsme of bis eon, it 

■ . R. 269, 13 If. I. A. 232 P.C. 

—when a Hindu family IS Joint and a nucleus exists, the onus 
ts on the party settiog up separate property. 18 0. L. J. -548 5 0 
L. J 338 ; 11 C. W,N.478. P. C. . o . v. 

--- — when a property atands In the name of a ionior Hindu 
member and no separate fund is proved the presumption Is that the 
father acquired the property la tho name of the ton. 18 G W 
N. 428 P. C. -1 

—there is no presumption that debt contracted by the manager 
•of the Hfndu family was contracted for the benefit of the familv 
34 A. 126, 135. 

tuspiclon though a ground for a icrutlny cannot' be made 

ground for presumption. 16C. L J. 629. 210. W. N. 585 P. C.. 27 
Bom. L. R. 746 : 1625 P. C. 177. 

—alienation by widow 
raises the presumption, elt ■ 

that the pnrchaser made re ■ • . 

belief. 17 C. W. H. 701 s 17 ' ‘ , , , 
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S, 114. fCoMrt may preaume axlatanee of- certain 1aets')—contd‘ 
N, 837, otJ9rru7«rf 19 0. 23S P. C, DiaeuSsed. Such consent of 
rerersiener also raises the preauraptios of the propriety of the 
transaction. J7 0. W. N. 1062. 

——where the lone delay of the piff. in briogirg'tbe anlt pre* 
judices the deft, and prevents him from bringing the best eridencee 
that would otherwise be available inference will be against tbe 
plff. if he cannot explato the delay. 1929 All. 561: 1181. C. 151. 
(U M. I. A. 67 P. C.. 1921 P. C. 137.) /of. 

— whern tha executant of a deed la of full age and while 
appearing before the Regiatrar admits the execution of the deed the 
presumption is that the transaetioa to which the deed relates is 
valid. 1930 AH. 605. - • 

—when a Hindu family migrates from one part of the country 
where the Mitakshara law prevaila to another where the Daya* 
bhaga law prevails, the presumption is that it carries with it the 
laws and customs prevailing la the part wherefrom it baa migrated. 
29 0. 433 : 6 C. W. N. 490 : 29 I. A. 82 P. C. 

—person (true owner) la possession of land before dfluvion 
Is presumed to have continued possession during tbe time of dilu* 
vion, till he is dispossessed. 6 C. 725. 7 0. 225. but in case of the 
ptoBsessioQ by trespasser, possession during submergence rests with 
be true owner. 29 C, 518 : 29 I. A. 104, 6 C. W. N. 617 P. C., 

8 Bom. L E. S37. 9 0, W. N. 111. 

—when evidence of posseesioo on both sides is eondfatiog it 
may be presumed that possession follows title. $ 0. W, N. 876, IZ 0^ 
38, 2 7 0.25, 27 0. W. N. 305. 

— unsettled and unoeoupled wasteland being the property of 
no private owner, must be presumed to belong to tbe btate. 3 0. 
W. X. 695. 

-.—where land is not let out for sgriouUural purposes and 
tenants are ia poesesaica foraioog Utae by ereotioe baildinga, and 
Buccessioos to the tenancy have taken place, presumption is that 
it Is parmanent tenure. 8 0. 960, 5 0. L. J. 178 : 11 0. tV. X. 242, 

5 C. W, X. 858: 28 0. 738. but in tbe absence of any of tbe above 
circumstances there will be no such presumption. 3 C. W. X. 25S. 

it is the oompletion of a right to which circumstances 

clearly point where time has obliterated any record of the origiosl 
comencement, Tbe longer tbe period within which and the remoter, 
the time when first a grant might be reasonably supposed to 

have occurred the less force there ' ' * 

could not have been lawful. 34 C 
1930 P. 0. 103: 32 Bom. L. B. 6. 

722, P. C.. 1926 Cal. 322, alffraiea, r. u. Iba. iin.on. lau 
P.C.6,Ref. . ' • . . . ' • 

non-payment of rent fora long time ’gives rlse'to the pre- 
sumption that it is rent; free. 24 T. 0. 319, 351, but tbe cause of 
non-payment may be ascribed to some other reason. 24 I. C. 536. 

——there is no presumptioa that lands are lakMra/. 4 &f. !• 

497, P. C. orpermanentJy settled by Oovf , 2 0 W.X. 695. 
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S. 114/ (Court moy protum* eiiiotonoo ol eortoln facts)— cr>nrtf. 

— noQ.produclIon of orislnal title deed ralirs a stronK prciump* 
tion agaicft the plff G3 I. C. €97. 

where a party luprcatri a documeot the court li l>ounJ to 

make erery pretumpilno, comiateat with faeti acaioit hint, C3 
1.C.625. 1C17 M.W. N. 48? P- C.. G %l. I. A. 43t P.C..»mtlt 
canoot ditplaco contrary iofercnce supported by ■drrjuats evidence. 
13 L. W 293 G3 I C 740 

non production of accounta b) money*lender ralira perverte 

presumption, 1925 Oudb. 11. 1922 P. C. 378. 

■ non-production of eollectlon papers by tenant Rirrariaeto 

a presumption against him. SO. \V N 1: 30 0. 1033 : 30J. A, 177, 
P. C., 63 I. C. 625, 

•oon*produettoD of account-booVi by a party when they 

would throw much light on the cate, raiie« odrerae pretumption, 
29 C. W. N. 911; 23 A. L. J. 97 . (jG 1 C 122 . 49 M L. J. 1C2 
P.C., lOLah L J. 03: 111 I. C 596. 192H Lali. 397, >1 Rotn, 
L. R. 1310. 

* —but when oue of the partira to a auit refuiea to produce the 
documeota in bli possession though ordered by the court to do so 
whatever tuspieiOQ may be cast upon his conduct by his refusal 
it cannot alter cooclutlooa which really turn upon the cunitructiona 
of documents which are before the court 27 Bom L. R 746 
1925 P 0, 177 

the Crown Withholds relevant document inference will Lo 
adverse. 50 C 270, 36 C L J 315. 31C. 40 M. 402. 33 C. L. 
J, 336, 33 M. 620, confru 117 1 C 292 1929 Mnd. 399. 

—the presumption arising from the non-production of a 
document is not quite us etroog one in the case of an old docuoicnt 
as In the case of a recent one as the possibility of its loss in more 
probable m case of old document. 1923 A 441 ; 71 I. C. 651 

failure of the piff to go Into the witness box while be 

IS the best person to give evidence as to his interest goes 
strougl. dgainst him 1930 Lah 1. 11 Lah 142,1927 P. C. 230 
P.ei on, 32 Uom L R. 924. 

if the best evidence though available is not produced 

it raises an adverse presnmtion 33 0 W. N 430 49 C L. J 308 : 
27 A. L. J, 2til : 67 M. L J 565 • 3i Bom L U 721 • 114 I. C 592 : 
.1929 P. C. 95. 

when the prosecution falls to call any necessary wltueas 

, the presumption will be that if the witness bad been called he 
would not have supported the prosecution case, 121 I. C. 477 : 31 
Of. L. J. 306 : 1929 Pat. 051 : M29 Or. C. 379. 29 Punj. L. R. 14 : 1928 
Lah. 125 : 107 I. C. 100 : 29 Cr. L. J. 212 

—inconsistent pleas and not the plea as raised and proved, 
Tslses the presumption of falsity of defence. 33 C. W. K. 430: 49 C. 
L. J. 303 : 27 A. L. J. 261 : 31 Bom, L. R. 721 : 114 I. C. 592 j 1929 
P. C.95. 

the mere aignatura In a particular entry does sot raise an 

Irrebuttable presumption of law against which no evidence can ' 
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S. 1M. (Court may presume existence of certain faett}-^n/(/. 
adduced by tbe maker of U. 109 I. 0. 221:1928 Lsb. 821 : 29 Cr 
■L. J. 493. 

when a man anda iromao have cohablled coDtlfluoutl/ f'^r 
a number of years the Jsir presumes in farour of marriage sod. 
against concubinage. 33 0. W. K. 645: 27 A. L J. 485: 1929 P. C. 
135 ; 10 Lab. 725 ; 117 I. C. 17: 31 Bom. L, R. S46 : 59 C. L. X S9 : 
1929 If. W. N. 676 P. C. 

— ^-continual co-habltatlon and seknostledgment of parentage 
or treatment Trbieb tantamounts to acknoarledgment, la presump- 
tira evidence of marriage and legitimacy. 3 Jf, I A. 295 P. C , 
3 A. 723, 10 A. 289. 3 1 A. 291 : 3 C. 184. 7 C. W. N. 617 : 25 A. 
403 P. C., 29 0. Ill, 2 Lab. 207: 3 Lah, L J. 317 ; 63 I. C. 387, 117 
1.C.64: 1929 Rang. 64. Bat unless all the above circumstances be 
present there tvlll ba no such presumption. 28 A. 295. 

—long co.babitation raises the presumption of marriage UH' 
less the coonecilon la known to have started in mere concubinage. 
981. 0.887; 1927 Lah. 48: 8 Lah. L.J. 532 : 37 Punf. L. B. 829. . 

——presumption is that tbe document was made on the date 
which it bears. 21 C. fF. N. SS5 P. C. 

—where a document is on plain paper and is unstamped and 
1 -. A of the day before although 

' ' • • . . should have been produced. 

‘ , jmeot IS not a genuine one. 


—when tbe document is io tbe band of tbedebtorthepre* 
sump’lon is (hat tbe debt has been cleared up. 1917 Pat. 186, 1? C. 
W. N. 49 P. C . 29 C. 334 : 23 I. A. 43 . 6 C. W. K. 401 p. C., 103 I. 
C. 458, or tbe obligation baa been discharged ll'lZ. C. 730 : 1930 
Lah. 443. 

~~-but where the title deeds which tbe mortgagor handed over 
to tbe mortgages arc still io tbe hands of tbe latter no such pre* 
sumption wiJJ arise. 46 C. L. J. 392 : 105 L 0..263 : 39 M. L T. 290 : 
53 M. L. J. 295 P. C. 

.—‘Where a notice sent by post in a registered oorer, is returned 
by tbe postman with a note that tbe addressee refused to take 
deliveiy and its posting is proved, presumption will be that the 
addressee did refuse it. 1930 Lab. 439 ; 121 I O. 382 ; 31 Funf, L. S, ■ 


—when ofilcial documents are destroyed by fire and documents , 

are prepared, presumptions as to tboee documents are (bat oScisl 
acts were regularly done. 21 C. W, K.. 897, 1921 Bat. 343 : 63 1. O- 
226, 1923 P. 86, 3 Pat. L. T. 617 : 67 1. 0. 371. 

—the meaning of HI. (e) is that Official Act will be presumed 
to have been regularly done, but where under ibe Act certslo 
things are required to be dove before any liability attaches to any 
person. It is for the person who alleges that liability has been 
incurred to prove tbat tbe things prescribed in tbe Act have been 
actuaUr done. 53 C. 718 s SO C. W.N. 713 : 1926 081 968: 96 L C. 
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5. 114. (Court may preium* axlatanca of certaia faetil— conM. 
264. 9 Pat. L. T. 523 • 111 I. 0 797 ; 1928 Pat. 600. 7 Pat 733 : 192H 
Pat. 459. 

■ ■ eatrUs by the Collector in the order*fbeet are not eridenco 

88 to aerriee of notice within the cneanioK ofe. 167B. T. Act. 7 Pat 
733 : 1923 Pat. 459 : 9 Pat L T. 481 : 118 I. C. 196. 

there la no impropriety to reler a thins as harlDg been done 
'when that thing ia required to be done by a section In a itatute. 

96 I. C. 1039 ! 1926 All. 369 : 24 A. L. J. 825 F. B 

presumption Is that the acts of the court were regularly 
carried out unless the contrary is shown 93 I. C. 591 . 1926 AM. 691. 

——things prescribed by statute may be presumed to have been 
done. 48 A 7C6. 

when an accused It convicted under s. 412 I. P C. msxl* 

mum penalty cannot be awarded to bun presuming bis knowledge 
of the nature of the dacolty under B. 114 En. Act. 32 C. L J 19. 

—a conviction on the unsupported testimony of an aeeompllee 
. Is not maintainable. 51 C. 721:310 W N. 554 : 1927 Cal. 536, 99 
I. a 34 ; 192? Cal. 63. 44 C. L. J. 216 ; 1927 CaL 63. 

—-the testimooy of a professed accomplice should be carefully 
■efutinized with anxious search for corroboration. 112 I. C. 375 : 1929 
P.C.15: 29 L. W. 155. P. C. 

—the statement of an accomplice should be accepted when It 
Is strongly corroborated in material particulars. 1930 All. 29 : 
123 I. C. 257 : 31 Cr. L. J 26 : 1930 Cr. C. 45. 

—an approver Is unworthy of credit if be ii not corroborated 
in material particulars. It is unsafe to convict an accused on the 
evidence of an approver corroborated by his eon who is 7 years old 
and bas been tutored 1929 Lab. 587 : 1929 Cr. C. 149 : 11 Lab L. J. 
223 : 30 Punj L. R. 422. 

approver's statement as to the identity of the accused 

cannot be relied on unless corroborated 48 C. L. J. 431 : 30 Cr. L. J. 

57 : 113 I. C. 73 

the corroboration of the approver's story requires most 

careful investigation upon the question of the identity of the accused 
person as participators in the occurrence 1920 Cal. 430 . 1930 Cr. 

C. 657. 

the corroboration need not necessarily consist of direct 

evidence, it is sufficient If there be circumstantial evidence commit* 
ting the accused with the crime. 1829 Lab. 850 : 1929Cr. C. 626 

the extent of corroboration required by the court naturally 
varies with the circumstance of each case including the character 
and antlcedents of the approver and the degree of suspicion attached 
to his evidence. 1929 Lah. 850 s 1929 Cr. C. 626, 11 Pat, L. T. 545. _ : 

^the word “may" la IlL (b) does not mean “must.'* Xo 

entirely rule out the uncorroborated evidence of an aceompllca may 
Id many cases lead to miscarriage. 1929 Caf. 822 : 1929 Cr. (X 669. ' .■ > 
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S. 1t4..(Court may presume' existence of certain facts}— ron/cf. 
1 — the evldecce of tba eceomplice stands -on the same footing 

as other evidence save in one particular respect, namely that the 
evidence of an accomphee is regarded abinithaa open to grave 
suspicion. 9 Fat. L T. 672 j 1928 Fat 631) ; 8 Pat. 235 : 30 Cri L. J. 
IS7 : 113 I. O. 329, 1929 Cr. O. 669 .♦ 1929 Cal 822, 

Ss. 1T5. tie. 117. (estoppel). 

—88, 115 and 116 are not exhaustive. 20 C. W. JI. 1135, 5 0. 
669. 20 C. 296 P. C.. 3 C- L. J. 629. 1930 A. L. J. 305 : 1930 Jill. 330. 
But see. 12 C. W. N.721. 

— - a party cannot both approbate and reprobate. 33 C. 

493; 49C. L. J. 335: 27 A. L. J. 406; 1929 Al. VV. N. 422 ; 1929 
77 P. C., 10 G W. N. 747 : 42 J. C. 554 tC). 30 Bom. h. ft. 523 : llO 
I. 0. 266 : 1928 Bom. 279 

■ — a person successfully opposing an application under a 47 
oannoi 8ubse<)uent)y raise the plea in regular suit that it is barred 
by a. 47. 117 1. 0. 285 ; 1929 Nag. 79 

' — .-estoppel must bo pleaded ny the party. 28 0. L. J. 91 ; 23 

C.W.N.179. 

estoppel beiog emioeotty a matter of pleadings it must 
be set up lo tbs pleadings or issues, 1929 Mad. 457 < 119 1. 0. 152. 

—estoppel must be pleaded ^itb sufficient olearasee, 6 Fat* 
L. J. 273 ; 2 Pat. L. T. 556 : 61 I. C. 807. 

——every estoppel must be reciproosi, >e., to biod both tbs 
parties 24 C, L. J. 541 . 20 C. W. N. U40 t 6 C. L. J 521. 

—— estoppel is purely personal aod mil not affect others In so 
far ae they claim a title otbercvise than through the person estopped 
primarily. 85 L C. 540 ; 1945 Cal. 993. 

—rule of estoppel is purely persona) against the persons 
estopped and does not create any substantive right in rsm It dees 
not depend on any motive, Icnotvledge or intention of the person 
rnaklog the representattnn. HO I. C. 655 : 1928 Aii. 459 : 26 A. L. J. 
llOS : 50 A. 885. 

anything done by a person in his representative character 

does not create an estoppel on any personal claim by himself. 1930 
P. C. 249 ; 7 O. W. N. 940 P C 

— estoppel does not confer any title bulls znareJy a rule of 
evidence which prevents one party from denying the existence of 
‘facts which he represented and upon which another person had been 
induced to act to his detriment. 56 O. 989. 

—where the plffs. made statements in a suit ineensistent 
with those made by their /atber In a previous suit against the 
Same defendants, but the p)ffs. did not claim the property insult 
through their father and there bad been no change in the poattion of 
the defts. by reason of the prior faconsistent etatement, held that the 
plffs werenotestopped. 29aW,Jl. 861; 89 1.0. 207. 1925 Cal..lI83. 

—a prior mortgage, cannot take the advantage of any hnding 
in a judgment of a partition suit to which he is not party, 8 O. L. J* 

. 478 s IS C. W. N. 2S7, 


EVIDENCI; ACT. 


881 


€s.115, 116, 117. (CiteppeO— Conr<;. 

-^-there is so estoppel against atatue. CO I. C. 3 

there casoot be estoppel on a representation of mere opinion 

or on the representation of a point of latr. IIOI. C. 665 : 1923 AIL 
■459 : 50 A. 885 : 26 A, L J 1106. 1928 Lah. 802, 1929 Pat. 32. 

■ 115 deals irlth estoppel by misrepresentation. 33 C. 915 

but misrepresentation on point of law does not operate as estoppel 
30 0 883 

- the acquiescence or estoppel trblcA will deprive a man of 
legal rights must amount to fraud. What elements are necessary 
to constitute sueh fraud ennmerated. 73 I. C. 233 fC), 18 A. 453 : 
«2I. C. 1017 : 1926 All. 324. 


-~*the vendor of a property is estopped from denying the title 
of a person who has purchased from a purchaser from him. 36 C. 
L. J. 78. 

- — when one party does not rely on the action of the other 
party there is no estoppel. 23 C W. H. 521. 

-~the test la whether the representation caused the other 
party to act on the faith of it. 20 C. 296 P. C , 4 C. L. J. 323, 63 
I. C. 809. 

only that person to whom the representation was made 
or from whom it was designed can avail himself of It , if the 
deelaratlon was intended to be general, then one, who did not bear 
It but who bad the knowledge of it directly afterwards or within 
the time allowed for acting upon it. may act upon it A declara* 
tion by the decree<bolder in the sale proclamation that the property 
to be sold m auction is not subjeot to any incumbrance does not 
operate as estoppel as against him in favour of a private purchaser 
from the Jt Dr. 1927 Cal. 34 s 971.0,625. 

in order that representation may operate as an estoppel it 

must be a representation of an existing fact end not of mere in* 
tentlOQ or future promises. 56 C. 989. 

widow and reversioner joining in a gift, reversioner cannot 

•challenge 41 A 41 : 19 A. L. J 799 : 63 1. 0 721 : 45 B. 261. 

where the plff. in a rent suit included some plots of land on 

the objection of the tenant reserving right to sue upon title after- 
wards. there was no estoppel by conduct. 4 Pat. L T 730. 

this see. overrides ss 91 aod 92 Evl. Act. 72 I. C. 931. 

•-^unless barred by estoppel by conduct true owner is entitled 
to recover the land with the bnildiogontt 73 I 0 137. 

when a tenant builds on land under the impression that he 
has a permanent right and the landholder encourages him to do 
this, the latter is estopped from asserting that the lease was annual 
one. 3 Pat. L. T. 367, 67 I.a 744. 

—grantor of a permanent lease is estopped from asserting bis 
right as that of a raiyat. 1051. C. 641 : 1928 Cal. 87. 


——a tenant taking possession on the footing that land was 
not an estate cannot repudiate same while retnlning the nossesslon. - 
1929 Mad. 529 : 1929 U. W. N. 239 t 119 1, 0. 577. 


56 
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Sa. 115. 116, 117. (Esteppe'D—coflid. 

teDa^r'^eVl/ 0 * 264 *^*°*'* * pe«OB from subseqaeatty dea)iog tbe 
. “ ^ purchaser In execution of a decree against tlie busbanri 

Ik •* estopped like the husband to deny 

i the wife In whose name the propert) 

was purchased. 26 0. W. N 436. 

•tnn fZ purchaser In execution of a money decree subject to a 

cha»en«e the mortgnge. 55 I.C. 
563 : 4S26 Nag 446. {4rtJ. 446. 19 N. L R. 5) Hel. on. 

resroDdents not made party, -re- 
b^the representat.oo made 

f " ® K meaning of the sec., not 

r9//cai:8» ,«Tl31 '■•'*• ” '’■ 

n' l» used In s 115 for the pnrpos. 

Ept“Ld'°l7 0 JsTtVsf 

y.*, ““tter of proof aod eetdeaca and not a 
^ P*<^- *9 B. 580. ZS B 49P. 5 0.649, 

It IS a raised question of Jaw and fact. $ Boro. L. B. 440, 640. 
avideHyfl estoppel Is primartly a rule of 

eeideoce it affects substantive rights. 3930 AIJ, 434. 

eetoppei cannot be invoked to defeat the 
36 p flvn M%° c/o 208, 21J. 52 CJ. W. N. 894, 

if ^09- 901. C. 3, 8HN. L. R:i62 i 

J9?5Nsg 325.311 I. C 175: ms Lah 60$: JO Lab. L. J. 413 f. B.» 
lL^r«/;IIV-t^n^/,P-|?^l.**929All.549.56C 25*. 118 3. C. 561 i 

geaui^'cMo/tha * dispute as to the 

wfl^ L L ‘ *'as referred to arbitration and no pbjectiOB 

?bTecffon f« estopped to raise 

Objection in appeal as to the ilJegality of the reference. 1930 All. 840. 

estovoedfeam^nfaa^ entered upon his duties as such i» 

on „ QbiiKotioB as executor 

34 M 2U ^ ^ taken out by him. 59 M. L. J. 596. 

B 6o'nrf'i\*ftf'JK» ^St'^ttilnrist is not saleable under 

agricultufist j's estopped to take 
L T M 3 °°®® conceded to it. 102 I. C. 616 : 8 Pat 

L. T. 563 : 1927 pat/, 233. (34 A. 22 F. B.. 24 C. W. N. 575, 4 B. 25) /of. 

. , ” v'"‘*'’t •• _ jq Ijjg price advertised 

J ■ , ■ ■ . • le piead (hat the figure was 

< ■ .. .. •• j^ 29 Mad 275: 117 1. 
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Ss. tIS, 116, 117. (Eitoppet)— ronfd. 

no court can enforce &> valid tbot, which comi'Ctent * 
enactments have declared, shall not be valid, nor can obedience 
to such an cnactaient or thing a court he dispensed hy the 
consent of the parties, or by a failure to plead or to argue 
the point at the out>set. S* C 40S S6 1 C 23 A. L J. 1U5 ; 

29 C. W. N 893 . 27 Bom L. R. 770 ; 1925 M. W, N. 257 P. C. 

It Is not competent to a party to a contract enjoying the 

benefit under it to say that be la not bound by one of Its terms. 

82 I C 970 1925 Cal. 389. 

a compromise does not constitute an estoppel debarring a 

party to challenge it even if it be beneficial to him, If be has not 
taken any benefit thereunder. 108 1 C. 4t : 1929 Cal 334. 

' .1 • t . • • -'>r Act, and the 

, , plication under s. 

. ' consent of parties, 

• . nding the decision 

under a. 1<IS was given befire final decision under s. 106 which case 
was once dismissed for default t92S Cal. 465 

——when a person is treated by another in such a way as leads 
■ ■ * f that other and on that ' 

. . tural family, the person 

• , • . -i through him will be 

I. C. 540 : 1925 Cal. 993 

• . . with on broad grounds 

of Justice and good sense, irrespeotive of the existence of a precedent 
In point 3 C, L. J 629 : 10 C W. N. 747 : 33 0. 915. 

immaterial recital in a deed does not operate as estoppel. 

13C. L.J 271. 

knowledge of the true state of things U a bar to plead 

estoppel. 17 C. W. N. 137, 2 Lah. 88:3 Lab. L J. 223 5 62 I. C. 
665, 1923 M. W. N 225 1 72 I.C. 548. 1925 Mad 95 : 85 I. C. 855 : 

47 M L J. 622. 

where truth Is accessible to a party the plea of estoppel 

upon representation fails 122 I. C. 871. 

.1.... a both parties are equally conver* 

23 B. 406. 20 M. 326, 30 C. 539 ; 

Born. L. R. 421 P. C., 33 C 267 . 

there Is no estoppel where the real fact is known to the 

person to whom a false statement Is made. 28 B. 393 ■ 30 O. 529 
P. C , 1923 M. W. N. 225 : 72 I. C. 548. 25 Bom. L B. 1170. 

or where truth of the matter appears on the face of the 

proceedings. 27 C. 407 : 27 I, A. 33 4 0. W. N. 533 PC 

a judgment operates as estoppel between parties. 6 C. L. 

J. 621, 80 also the decision in an execution case on a point of law. 
2C. L.J.5S1. 

a mortgagee cannot question the title of the mortgagor 

114 1. C. 377 : 1928 Bom. 380: 30 Bom. L. R. 987. 1929 All. 305- 
119 I. C. 563, 1930 All. 108 : 122 1. O. 414. . 
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Ss, t15, 116. 117. (Estopp^O^anid. 

a EQottgagor cannot question tbe title of the mortgagee. 

19 C. W. N. 208. 

a party cannot plead his own fraud against another pot a 

party to the fraud. 1929 Ail. 237: 115 I.C. 113 ; 27 A. L. J.-123. 
31 Bom L. R. 439 ; 119 2. 0. 386 ; 1929 Bom. 227. 

■ where a mortgagor refuses possession in breach of the 

terms of the contract he is precluded from asserting that the proper^ 
is not liable to sale la satisfaction of the mortgage debt. 1161. C. 
214 ; 1929 Lab. 289. 4Z M. 259 F. B. He/. 

when one causes a cooreyance la favour of another ana 

assists him in getting mutation of name, he is estopped from deny* 
ing the latter's title. 22 C. W. N. 891. P. C. 

— -doctrine of estoppel by conduct does not apply to an act 
done out of kindness and affection as that would be unreasonable 
and not conduoive to the peace and welfare of the famll/ea. 18 C. 
341 ; 18 1. A. 9 P. C., 33 C. 1119 ; 19 C. W. N. 765. 

•—granting permission to build— reliance on such pormlssiofl 
aad sctios oa It opsrates as estoppel 45 B. 80,3 T. 467 « 

67 I.C. 744. 31 Bom. L. R. 1310: 53 B. 792 : 123 1. C. 481 : J930 Boffl. 
84. 

——where a person in iono/fde belief that the property belong* 
to him spends laoeoy m building and the true owner stands by, be is 
estopped from asserting bis title. 97 1. 0. 441 : 192? Cal. Si. 

—silence does not operate as estoppel unless ft be fraudulent. 
7S I. C. 222 (C), 7 C. L. 3. 694, 1 C. L J. 23 ; 32 0. 357 w«/rc. 9 A. 
413 p. 419, or there is duty to apeak 85 J. C. 540 ; 1925 Cal. 993, c5 

I. C. 747. 119 I C. 882 . 1930 Pat. 150. 

■■ — where certain co-sharers obtained money decree in a suit tor 
rent but executed the decree as rent-decree and the tenant did not 
object, held that the mere silence in not raising an objeotion on t^ 
former occasion cannot operate as an estoppel unless it was estao* 
iished that there was duty to speak. 119 I. G. 862. 

—acquiescence may operate as estoppel, 33 0. 1119: 4 0.1'. 

J. Ids, if it is fraudulent. 73 1. C. 223 (C>. 

——though mere acquiescence Is not equivalent to consent, ye* 
consent need not be by word and may be by act, and if consent can 
be intimated by conduct as well ss by act It is clear that acquies' 
cence may, under certain eiroumstances be taken to be consent. 
1925 Cal. 893 ; 851. 0. 540. 

—a party taking advantage under partition is estopped f*^ 
setting up impartlbllity and claiming the bole property under th® 
subsisting custom of primogeniture. 50 C. B. 3.267; llSI.C.S-i-' 
1939 Cal. 577. 

a person deriving any advantage and taking benefit under 

the order of the court Is to be deemed to have acquiesced In i* 

. * ‘ • . . ■ or by way oj 

. , • , • blit where par* 

• • • • . , nission of the 

... ■ : : . • ! of the decree 
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St. Its, 116, 117. (E»toppel)-co»tlJ. 

as regards the part decrctd does not «ttop (be pltT. from appc.'tUng 
agaiast tbc dismissal of part 95 I. C. 10: 1936 Cal. 960. (12 C. L. 
J. 556. 21 C. W. N. 232) 

‘~~a party cannot contend against an order after enjoying 
benefit under it But a D. Hr. may accept the costa deposited In 
a money-suit in which only simple Interest is allowed and compound 
interest is not allowed and at the tame time continue the appeal. 
72 I. C. 554 (C) 

— — ‘decree holder accepting deposit made in coart under protest 
is not estopped from prosecuting appeal preferred by him. 1930 
Lab. 26. 1923 P. 0. 13 Rel on. 

a consent order, even where it has been obtained by fraud 

or mistake, is not a nullity, it la only voidable at the instance of 
the aggrieved party. 118 I. C. 7 - 1929 P. C. 289 - 57 M. L.J. 
429 P. C. 

a party who has asserted a certain position in a previous 

litigation cannot re-agftate tbe matter on tbe assumption of fresh 
fact. 1061. C. 484. 

—if a partjr having a right stands by and sees another dealing 
with tbe property m a manner inconsistent with that right, and 
makes no objection while tbe act is in progress, be cannot after' 
wards eomplaio. But acquiescence cannot rehabilitate or render 
valid a tiaosactioo which is ultra txret and illegal. Further, estoppel 
by acquiescence connotes, among other things, that tbe person 
. . ...j i_ u.- - .u- .. j Infringing 

. . . bis right IS being 

* Dtation has altered 

. . . C. 748 : 29 C. W. N. 

'^—acquiescence U an instance of estoppel, mere non-inter- 

e 1. 7 fr " • ’•notice In act prejudi- 

■ ' belief of his consent 

' • ' . position is necessary. 

—one who opposes an appeal on the ground that it should 
have been filed in a particular court is estopped from changing 
his contention and contending subsequently that it could not be 
filed in that particular court. 1930 All. 15 . 120 I C. 125 . 1930 

A. L. J. 224. 

negligence may operate as eatoppel, 2 Bom. 1119, 820, 25 

B. 599, if it IB fraudulent. 73 1. C. 223 (,C). 

act of the Govt, officer beyond his duty and authority can- 
not bind the Govt, unless it is ratified. 3 C. W. N. 693 : 20 C. 792. 

it cannot be said that a Mahammedan tenaot-in-common 

can he held to be represented by another Mahammedan tenant-in- 
common merely because their interests are indentical. 22 A. L. 
J. 73. 

a principal is not estopped by agent’s misrepresentati 

unless it was within tbe scope of hia agency. 9M. L. J. 57. - • 



8S6 


EV1PES06 ACT. 


S*. 115, tte, 1J7, (Estoppe«-con«c/. 

——a person ia not ontUltd to gWe an uadertakiog to a 
court to abstain from certain action and to go and file ® . 

for declaration that the undertaking given by him was of no 
85 I. C 5S6 : 1925 All. 605. , , , . 

where a veadee under a contract for sale of j 

property stated to the vendor that his (vendee’s) money was 
that the title was beiuc * ‘ ’bere those 

• td where the vendor ga« 

. tho sale, hold that the 


that the title was beiuc mv**. 
alone ™ 
five da 
vendef 
C. L. J 
M W. 


Ilf bis statements 


41 


■ , w. 4io • Bom. L S. 81^ • 

VV N. 410 s 19.*5P.C. 124. 

a widow claiming through hi*r husband ‘^*°*'®* 

settlement come to by her husband with otlier members of bis . . 

whereby he released by necessary ImpUoatfon 

he bed in the property. 1225 P. C. 306 : 9* I* C. 535. P. C. 

——a person who takes the possession of certain 7.t.g 

mutwalli cannot after the wakf is -r the 

property was his but he can claim a frt®s tn fit? 

iiaot.r. 55 C. 448 . 38 C. W. N. 248 1923 Oal. 130 ! 105 J. 0. ^ 

-~-a coparcener eojoiog properly uoder tbe wju oj a .. 
coparcener and acting under its terms cannot repudiate ta 
subsequently 104 I C 650 : 1927 Mad. 1066. „,tanllofl 

where a person was at best a mere witness for 

by a widow and It was not shown that he made any t-am 

in the matter on which tbe patty acted he oot estoppe 

questioning tbe validity of tbe adoption. 1930 rat. 417 . i 
h. T. 2S8 : 123 1. C 770. 

tho signature of attesttog witness does not fix that wi 

-.with knowledge of the contracta of the doournent or witn 

hafallsty under its terms. 42 C. L J 2l5 : 96 T. C. 834 : -.6 Punj. • • 
215 s 87 I. G. 652:1925 Lah 413. 112 1. C. 89 : 9 Lab. 224 . 

Lab. 432. 

aUboughattest'**'" ’ 

it can do so when there 

tbe attestor to the tr. - t r * 

30 Bom L R. 267 5 10? i . u. tad s 26 A. L. J. • 

1928 M W.N. 933 . 1828* V.. JO . 

when the widow aod the next revereloner joined In conv j 

iag a property, tbe reversioner caooot, after he comes Pal. 

Sion challenge the transaotion under the rule of estoppel. Iv- 
1205 • 8T I C. 790. , ^ 

if a Hindu Teversioner enters into a compromise w 

amouQts to a settlement of a doubtful claim, it is binding on 
although at the time of settlement he was merely a reversioner. 

A. 6S7 : 96 I. C. 595 ; 1923 All 715. 

•—where a widow makes a gift of her husband’s 
her daughter and daughter's hosband jointly the in 

quiescence for less than 12 years after tho death of the wiao 
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Sa 115, lie.'ttT. (Estoppel)— confif. 

the positloD that her husband wae cq owner is not sufTicient to 
constitute anj ground of estoppel. 1929 Mad. 46? : 119 I C. 152, 42 
M. 849 flpproied. 

a mere undertaking may operate ne an estoppel though it 

may not amount to a contract 1925 Cal 94 84 I. C 124, 

release by a person from liability upon the understanding 

of foregoing a definite claim against a th-rd party estops him from 
enforcing the claim to the detriment of that third person. 1930 
All 434 

to oppose joinder of parties precludes objection for non- 
joinder. 6 K L T.237 . 1925 Pat 57 84 I O 293 

irben in partition proceedings under the <. E. I'drtition Act, 

it was conceded by all the landlords that certain lands were rent 
free lands and the lands were taken as auch in the adjustment of 
assets of the e ifferent co-sharera. held that tbo landlords to whom 
the lands were allotted could not aiterwards deny that lands were 
rent free 29 C. W N. 333 • 86 I C 835 • 1925 Cal. 635 

where subsequent to a lease the lessor's agent wrote a 

letter to tbo lessee stating that the latter had a permanent right 
in the leasehold and he ought erect building thereon and the lessee 
accordingly erected a building held that without deciding the 
eiuestioii whether the lease was originally a permanent lease or not 
the landlord was estopped from evicting the lessee from the de- 
mised land. 30 C W N. 49 s 41 C. L J 543 6 t>at. L T. 404 . 23 
A. L. J. 548 . 1925 M. W N. 453 P. C 

* * " ' the limit of his authority, the 

■ . i has reasonable grounds for 

, in the authority, 26 C 701 1 

,1 (J. tv ^ aiu. C , uut uut wueu the agent acts fraudulently for 
bis own^interesta. 6 C. W. N 429 

tv. .........I pleaded against an infant 

• I C. W. N. 481. 26 U. 381; 3 

• . W N. 330. 

to pay a debt contracted 
by him by fraudulent misiepreseotation 24 C. 265 ; 1 C W. N. 270. 

—where an infant, by fraudulent misrepresentation as to his 
age, induces plff. to advance bim money on aecurity of a mortgage 
the plff is entitled to a mortgage-decree without interest. 2 C. W. 
N. 18. 60 I. Q. 267, 1923 Bom. l69 46 B 137 

. .-I....- n-n~‘ — . himself to be a major and compe- 

*• rent, would be estopped from 

' • • hUng a suit through guardian 

but when an infant ir^ ‘ 

by false representation that 
plead inability to contract b 
read subject to the Contract 
Lah. L. J.413 ; 9 Lab.70l : : 
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S». 115, n6, l»7, (Estoppen— 

a person is not cntitied to give an undertaking to a ' ' 

court to abstain from certain action and to go and We ./r.-t 

for decJaratloD that the undertatlfig gieen by him w^as of n 

85 1 0. 58S ; 1925 All. 605. ^ 

wfaero a vendee oadet a contract for sale of 

property stated to the vendor that hia (vendee'if) money was , 

that the title was being investi>jrtted and where those t^o 
alone were wanting to comolete the sale a«jd where the 
five days' notice to the vendee to complete tfie sale, helo t 
vendee was estopped from deoving the truth of his st.iteine . 
C. L. J. 334 3 P L. R 152 ; «S I C. 4W . 2? Bom. L- R- eU - » ' 
M. W. N 3H . 30 C. W K 410 : 1925 P. C. 124. . ^ 

a widow eJaimme through her husband family 

settlement come to by her husband with other members oi P —kich 
whereby he released by necessary linpUosllon tbe 
he had in the property. 1225 P. C. 306 : 94 I. C. 53a. P. C. 

a person who takes tbe possession of certain 

mutwalh cannot after tbe wakf is found to be void say 
property was his but he can oUlm a share as the ce 
Srantor, 55 0 44S : 32 0. W. N. 2(8: JS28 Cal.p.- MS I, 06^, 
—a coparcener cnjoiog property under tbe wj/i or .jj 
coparcener and acting under its terms cannot repuoiat® » 
subsequently 104 1 C 650.* 1927 Afad. 3066. ,».» a/loiition 

where a person was at best a mere witness for th® “ .([,.55 

by a widow and it was not shown that be made any reprw® , . jj, 
in the matter on which the party acted he >?l. il Pat. 

questioning the validity of tbe adoption. 1930 Pat. 41<* 

L. T. 268 I 123 I 0 770. 5, 

——the signature of attesting witness does not fix that w 
^-.with knowledge of tbe contracts of the document or w _ 

liability under Us terms 42 C. L J 215 : 90 1. C. 534 tgjs 

215 ; 87 I. C 652 1925 Lah 413. 112 1. 0. 69 s 9 I'hO* “■'* ‘ ■* 
Lah. 432. ' tnTicel 

although stteataUon by itseif does not amount of 

it can do so when there are circumstances showing the cods 
tbe attestor in the transaction. 32 C. W. N. 538 , 47 C , 

30 Bom. L R. 267 : 107 I C. 20 s 29 Punj L. R. 182 : 26 A. L. J- ' 

1928 Jf W. N. 933 : 1928 P C. 20- . ^ 

, when the widow and the next reversioner joioeo in j, 

ing a property, the reversioner cannot, after he comes fjai, 

Sion chailenge tbe transaotioo under the rule of estoppel. 19- 
1205 . 87 I C 790. . „ ^bjoh 

if a Hindu reversioner enters into a compromise 1 

amounts to a settlement of a donbtfnl claim, it ia binding 0“ 
although at the time of settlement ha was merely a reversioner. 

A 637 s 96 I. C. 595 : 1923 All 715. 

—where a widow makes a gift of her husband’s 
her daughter and daughter's husband jointly tbe daughters 
quiescence for less than 12 years after the death of the wW® 
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Ss tIS, 116, 11T. (Estoppel)— eonM. 

tbe po&itioD that her husband was co owner if not sufDcicnt to 
constitute aD> ground of estoppel. 1929 Mad. 467' 110 1 C. 152, 43 
M. 849 approitd. 

a mere undertaking majr operate ,*m an estoppel though it 

may not amount to a contract. 1925 Cal 91 : 81 I. C 131. 

release by <t person from liability upon the understanding 

of foregoing a dehniie claim against a th-rd party estops him from 
enforcing tbe claim to the detriment of that third person. 1930 
All 434 

to oppose joinder of patties precludes objection for non- 
joinder. 6 P L. T. 237 ! 1925 Pat. 57 . 84 I C 293 

when m partition proceedings under the E. Partition Act, 

it was conceded by all the landlords that certain lands were rent 
free lands and the lands were taken .is such in the adjustment of 
assets of the cifferent CO sharers, held that ibc landlords to whom 
the lands were allotted could not afterwards deny that lands were 
rent free 29 C. W N 333 s 8$ I C. 835 1925 C-1 635 
* —-where subsequent to a lease tbe lessor's agent wrote a 
letter to the lessee stating that tbe latter bad a permanent right 
in the leasehold and he might erect building thereon and tbe lessee 
accordingly erected a building held that without deciding the 
question whether the lease was originally a permanent lease or not 
the landlord was estopped from evicting tbe lessee from the de> 
niised land. 30 0 W K. 49 : 41 C. L J 543 6 Pat L. T. 404 . S3 
A. L. J. 548 1925 M. W. N. 453 P. C 

' ' ' ‘ the limit of bis authority, tbe 

. i has reasonable grounds for 
. ‘ m the authority, 26 C 701 : 

' , ‘ he agent acts fraudulently for 

bis own.mterests. 6 C W. N 429 

' ' ' ' e pleaded against an infant 

• ■ t C. W. N. 481. 26 C. 381 . 3 

•• . W N 330. 

. to pay a debt contracted 

by him by fraudulent misrepresentation 24 C. 265 . 1 C W. N. 270. 

where an infant, by fraudulent misrepresentation as to his 

age, induces plff to advance bwn money on security of a mortgage 
tbe plff is entitled to a mortgage-decree without interest. 2 C. W. 
N. 18. 60 I. g 267, 1923 Bom 169 46 B 137 

* ' ' himself to be a major and compe- 

■ rent, would be estopped from 

' • filing a suit through guardian. 

——but when an infant Induces a person to enter into a contract 
• be 

to 


/ 
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Ss Its, 116, 117. (Estoppel)— • 

Khen a mioor makes (ra»aol.nt V/I'on. 

ia not protected under lavr, 25 C.37ls 2 C. W.N.IS and . 

E. E. 9T6, 62 3. C. 237, ILsh 389 : 59 I. C. M3. 6^ I- O- 5«. “““I” 
he is not estopped from pleading fais minority. SO A, 8W . . 

J 837 : UO I. 0 373 ! 1928 A« 626. but a false fSP^^entation ma 
a psrscn »hp kaoassuo b. Ms,. .."■>>-<* i / 

away the privileuB of infancy, 30 C. 539 s 7 C. W. . 44i . 

114 : 5 Bom. L. R. 421 P C. . . . ,v . 

when an alleged minor was tcpresented by his Yn a 

whom he had common interest, he is estopped 
sabsc<5Uent suit that the decree passed against him 

A. 90- 45 A 7ol) ^is^. ^ j • ..fathers 

J 8d infant is not estopped by the acts and admission ot otner 

(mother and natural guardlao). 17 C W. N. 10. i.k ,r,nrtaa«9 

a mortgagor IS estopped from ®P»t 

alleging that he is only a trustee. 1 Pat. L. B. 2„5. * 

^ deed Is not binding egaiRSt a 

be supposed to know us contents. 0 . W, N. 225 d, 3 o. • 
207 24 C.L J 487.210 W. N. 225 42 C. 876 P.C,260.W.K. 

-—where a person admits the execution of ^tKaet 

the Registrar after It has been explained to him. U 
ouently be accepted that he was ignorant of the nature «>' 

Jaotloa. 33 C. W. N. 407 . 114 1 C 56S 1929 P. C. 81. 

ss. 116 aod 117 are not exhaustive of tbe 

by agreement. 23 C 915 3 CL J 629 : iO 0. W. N. 747, 82 O. 

^_l-tbe tenaot cannot deny the title of the landlwd who lets 
him in. 7C.W.N 596. 3 C. W «• 99. 6 C. 72S. 69 I. 0. 617 (A), b. 
R 4 A 398, or to whom he has attorned. 45 0. L.J Z»9. i 
93 ' ISZrCal. Ml. , ..vt^iihebe- 

B 116 provides that a tenant cannot deny that , 

giaing of the tenancy tbe landlord bad a title of the J[-,+3 

the tenant is not estopped from saying Ibat the landlord Sint 
have ceased or that on the death of the lessor the property h» 
devolved on the plff. 110 I. C. 376 1928 All 650 i 26 A. L J. ISJ- 
when tbe lessor accepted and acted upon tbo 

lessor and the persona claiming him arc estopped from > 

«E th, validity ottb, kabollW. 1926 Cal. 883 ; 94 I-O. 661. 

® iieioas not apoirto >ea*"‘S''b,„baM 

1933 Lab 483 : 73 1. C. 4S0 72 I. 0. 855 1933 Pa». SU 

if throuch icnoTBOce or fraud a tenant attorn to a ce 

pmon he Is alt estopped from ehotelne thot ‘'f J made 
title either tehen the leate was eiecatrd ot altoromeal was > 
be payment of rent ; but tbe onue of proeine want et ttiie 
the lessee, 91 I. C. 659, 1926 Cal. 7*0. , 
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Si. 115, 116, 11T. (Eitoppen-«)iiM. 

tho teniDt may lay that the contract of tenancy is void or 

voidable on account of mia.represcDtatlon or fraud. 30 Bom. L. 
R.741 : III I. C. 9H : 1918 Bom. 265. 

when tenant hat executed a kabuUiat and hat obtained 

possession of certain land he canriot. in a rent suit, set up the plea 
that the lessor is only a benamdar for aomc other person. 50 C 
572, 20 A L. J. 907. 49 G. 37. 

in a suit for rent by registered proprietor, deft, may set up 

the title of a third person to whom he bad attorned in good faith. 

4 C. W. N. 606 

—the tenant can prove subsequent cessation of landlord's 
interest and one ^ay In which the tenant can show that tho title 
has determined ia by proving an eviction by title paramount or the 
equivalent of such eviction. 63 I. C 751 (Ci, 35 C. L J 146. 

—when a lease Is taken for the benefit of tbe local public 
the persons cannot afterwards turn round and claim an absolute 
Interest in the lands and deny right of tbe public 1925 Cal 1233 
88 I. 0. 505 

, >— when a tenant after taking land from one person pays rent 
to another be is not estopped from disputing tbe title of tbatotber, 
1925 Cal. 482. 

though a tenant cannot set up title egaiost bis landlord be 
can set up his own title against third person 1930 All 299 : 1930 
A. L. J. 564. 

'—landlord acknowledging in deeds tbe permanency of the 
tensny is estopped to deny it 23 C W. N. 966. 

— ~a person not claiming possession of land under tenant is not 
estopped from denying title of tbe leesor. 44 A. 671 

— — a tenant canoot deny title of landlord without restoring 
or giving up possessino 3 Lab- L.J. 227 : 60 I. C. 502, 24C. Ij.J. 
103. 20 C W. N. 1335. 9 O and A. L R. 1011, 67 I. C 269, 32 C; W. 
N 867 : 1928 Cai 546. 

tbe tenant cannot deny the title of the landlord who in- 

.u, , .. r tenancy : he must 

, . . if any in some future 

DC. L J li 56C 15: 

a person entering into a covenant in his kabuliyat is bound 

to recognise right so recorded even if such rights were Incorrectly 
recorded and bad no real existence 33 C L J 3l7 : 63 I. C. 161. 

S. 110. (Who may testify). 

-^before recording the evidence of a child the court should 
test his competency and make a note of the same although It is not 
compulsory. 1923 P, 91 •. 3 Pat L. T 649 . 66 I. C. 73. 

.^—before examloiog an infant bis capacity must be examined 
and be must be administered on oath. 41 C. 406 : 18 C. W. N 147 • 
18 C. L. J. 583. 11 C. W. N.51. 
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S. 118. {Who may testify)— cowM. 

— -where the child upon whom an offence under 8. 3761. P. C. 
has been committed is in the opinion of the court unable to give 
relevant Information hy reason of tender years and consequent 
immaturity of judgment, It ehouldnot be eramined at all. jWOCr. 
C. 385 ; 1930 Lab. 337, 3» A. 49 /o/. 41 0. 4C6 not/ol. 

the only test of compcionoy that the witness should not 

be prevented from understandiMR the question put to him or ftora 
giving rational ansxvers to them for tenderness of age or other 
cause. 102 I. 0. 343 : 8 Pat. L. T 591 

where a Judge deJiberaiely ubatained from administering 

oath to a girl of 6 or 7 years i.f .-g© the only eye witness to a murder, 
the evidence was sttU admissib e. 6 Pat. L T 147’ 61 I. C. 705. 

S. ^22m (Communication duHnq marriage)* 

communication during marriage should not be allowed to be 

given out. 40 G. 891. 1923 Lab. 40, 

—a communloalioo made by an arbitrator to hi* wife shortly 
before his death admitting the acceptance of bribe from a party can 
be allowed to be disclosed only on the fulhimest of the tequirera*®*’ 
0 ( 8 . 122. 1930 Lab. 2S0 .■ I2u 1. C. 4H 
5,123. (Evidence as to affairs of state). 

—■statements made by witness in the course of departmental 
Inquiry loto the conduct of a police officer charged of taking illegal 
gratifioatlon are not privileged and tba accused are entitled to 
cioss-examine, 16 C. W. N 431. 

5 124. (Official communication). 

statements made by witnesses m the ooorso of departmental 

inquiry into the conduct of police oSicera who were sahaequontly put 
upon trial on charges of taking liiegal cratiheation are not privi- 
leged. 16 C W. N 431. 

documents produced or staUments made under process of 

law cannot be said to be made or given “tn official confidence.” 3- 
M. 63 5 19 M. L J. 263 . 4 M. L, T 317. 26 C. 281. 

—tbe deposition at the departmeDtal enquiry is only admlS’ 
sible either to corroborate or rootradict evidence. 40 0. 898 p. 918: 
18 0. W. N. 165. 


S. 126 


(Professional communication), 
instructions to counsel are only privileged in the sense of 
— ..j r . — j,..,-. ... . opponent. Ihers is no prl* 

can ask counsel whether be 
on whoso. He cannot use 


1; 18 0. W. N. 185. 

——there is however a preauaiptioa of good faith on the f 

part, and in order to mate him liable for defamation there must he 
convincing evidence that be was actuated by improper motive 
personal to bimseif. 41 C. 514. 
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S. 126. (Proletilenal commwnleAtioni'-ronM. 

an admlijion bj* a pcnon to hU pleader (hat he la a l^^aam' 

‘L,, i_ *_ta . — M ‘'the atatenrnt h made 

■ ■ ■ ou;:h her pleader for a 

, • ■ ■ • itliout the production 

of the will the coDtentR of which were diaeloaed to the pleader, io a 
later proceeding the pleader waa prirlleged under a. 12G Kel. Act 
not to olaclose the contenti of the will. 1929 Dorn. 414; 31 Horn. 
L. R. 1046 • 122 1. C. 56. 

a aohcitor la not proterted from dlacloiing that he gut a 

letter from bia client, though be la not bound to disclose Its contenta. 
42 I. C. 532. 

converaatlon between one of several deft* and pICTa. pleader 

about the compromise of suit is .tdmiasitile m evidence aa there was 
admittedly no express condition that evidence of intcrvicwa should 
not be given. 20 C W N. 1217 44 C 130 

duty of the attorney to keep client's instruction and docu- 

tnenta, secret. 84 I C 333 * 192S bom I P C ^ 

absence of litigation or prospect thereof at the time the 

eon&dentisl eommunicatioos are made Is no excuse for disclosures. 
xibov0 can. 

.—disclosure of advice ^iven by another person is also for* 
bidden. a6oie cate. 

S. 12T. (.Section 126 to apply to Inter pleaders, ete ) 
.—section 126 extends to eommuolcatlon made to tho pleader's 
clerk the same confideotia! character that attaches to u conimuni* 
cation to a pleader directed under a 126. 26C. 53- 2C W H. 649 
'.^statements made to the clerk of the muktear who wns 
acting as the pleader of the accused, are privileged ns tho><o mndo 
to his employer. 25 C. 736 

S. 130. (Production of titt1e>dee0s of witness, not 
a party). 

a lessee IS not bound to prnducc liia origlunl title ilocil. 17 

C. W. N 109: ISC L J 6 

if a document be the titlu of a wIlnniiR m nuv |<prri<ii 

who would bo entitled to rofusn tu priuliK’o U. Iib onuiinl I'b t’l'iu 
pelted to produce iho document 1 1 C. I>. J. ill<i 

but a party Is entitled to Interrugaln uii fsot* iHrectly th 

issue e g , particulars of a document. 4l O. C 

S 132. (Incriminating queation ot wltm^aa.) 

a witness who being aotuated by miilli'loitit iiioIIvom iiiakeM 

a voluntary and relevant statement not ollcitrii by nny i|n‘’*ll"l< 
puttohim white under examination, to Injure tlie re|iiiU1toh fif 
another commits an offence under a. 500 I. 1' C. niid imiuiuI elatio 
prWUege under this aeo 32 C 756; 9 O W. N. UH i * tl, l„ 
105. 21 C. 392 /of. (17 D. 575, 17 M. 137, 11 M, 477) AVA 87 0.2 
Discussed. 14 C. L. J. 31 Zli'sf. * 
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S. 132. (Incriminating queatloft Of wKness)—con1<#. 

——the proviso to aec. 132 does not apply Mktd 

objected to answer the question It *1“ *«-q , gg q 

in the oonrae of the trial. 16C. W.N.503, 15C.L. J. 399 . 39t<. 
348. 22 Bom. L. R 1247 r. e. _ 

a person who answers question withotrt ®t.?rg9 

tectlon of 9. 132 EvL Act Is not entitled to Protection m a cnarg 
of defamation except to the Kmiled privilege .uDder s. 4aa i.r. 

52 M. 432 ; 116 I. C. 337 : 1929 M. W. N. 82 ; 1923 ilad. S36 . &t> au 
L. J. 570 : 30 Cr. L. J. 613. _ ,, .... 

the mere record of a deposition is not t^y^^tseJfevi ^ 

of compulsory or voluntary nature of the statement of a 
105 1. C. 820 : 192S Nag. 58. ^ ^ .. 40 

—the witness must claim the benefit under the • 

the court is to decide whether a communication is privileged 
or not. 44 a. 360. _ !■> a oo - 18 A. 

statement of witness on oath is priviiegeo. w a. 

^ ‘^'-l^the^wiia'ess^need not take objcclion to the question. 22 
Bom. L. a. 1247 s 52 I. O. 324. ^ ^ , . • . 

......cQ.acouscd'e position Is sufficiently protected hy 

5 Lah. L. J. 421' s 73 I. 0 521. 

S. 133. (AeeompUee.) . 

a petsoa who has knowMgo of Ihs oomojisliloli oH»_ 

oSeooe but keeps ooiet for some days Is tio better thsB an 
pliee. SO 0. W N. 816 . 96 t. C. 867 27 Or L. J. 1011 . , , ^er. 

distlnotion between an socotnpllco and an into™ 

10 Left, “Vi. 262 I 1 928 Lab. 617 .. 110 I 0. 676 t 29 Or. L. J. 7W 
29 Fnni, L. K. 70S. ' „„l„»l 

a retraoted statement of an approver Is admissible nga 

an aeoneed. 12 L. W. J85 i 61 1. 0. 528. 1 Pel. L. T. 381 : 73 1. 0. 96». 
69 I, C. 163, 1923 Uh. 335. , j, 

IQ dealing With the evidence of an accomplice 

not bound to rely on such stateroeotB only as are , j, 

other reliable evidence. 27 Bom. L B. 120 i 86 1. C. 7|= 25 Or. L. n 
69G, I9t5 Nag. 78. 1925 Oudb. 96 1. 0. 262 s 27 Cr. L. J. 918. 

a coDvietioa based solely on the evidence of the accomp 

whose story was itself not satisfaelory m the nsjfyiDg 

corroboration of any matenai point . 6 LaL L. 

S.'Vl. t"% I.'a 88iTi927“ PS?; SVi 27 cr. L. 

testimony of one accomplice should not be takej^” 

i5'STi!!i?V iTil'&'cfirfcri’S c’ilV S oii ■» 

'"“‘‘■jfl^hJre'liilre U^'oihlns onteldo the confeeslonof the emse^nted 

--the accused must be acquitted. 48 A. 409 1 19-6 All. 37 • 
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5.133. (Aceompneej— Mnfd. 

21 A. L. J. llO:27Cr. L. J. 746. 1929 Ub. 650: 1921 Cr.C. CJ«. 
1927 Lah. 581. 

— ~-whcre the approTer’g teatimoaT wai not lufficicnllr cnrro* 
borated by the evidence as to Ibe recovery of articles which were 
incapable of identification, the accused should not be convicted. 
84 I. C. 1052 . 26 Cr. L. J. 112 : 1925 Lab. 11. 

where the witnesses corrobo/ated the approver on a 

■certain detail but were unable to Identify any of the accused the 
evidence was not of much value. 1929 M. W. N. 791. 

if the court is satisfied as to the veracity of the testimony 

of an accomplice, conviction may be based on uncorroborated 
evidence of the accomplice 85 1. C. 236 . 26 Cr. L. J. 492 : 1925 
Rang. 122, 1111. C. 609 : 30 Cr. I.. J 333 : 192 > Nag. 233, but U Is 
subject to the rule of guidance contained m ill. (hi of s lllEvi. Act 
■ that an accomplice is unworthy of credit unless it is corroborated 

—It would be unsafe to accept the testimoney of an aceom* 
plice unless corroborated by some independent circumstances. 
1929 Cr. 0. 87. 120 I. C. 721 : 31 Cr. L. 153 : 19 .0 Nag 97. 

where a witness is found from bis. own testimoney to bo 
privy to the crime alleged to be committed by accused, bis evidence 
is no better than that of an accomplice. 1825 Lab. 253. 

—a retracted confession is not the testimony of an accom* 

plice. 40 0. L. J. SSI. 

—when the evidence of an approver is discarded it must be 
■discarded as a whole and the defence cannot base arguments OQ It. 
1930.Fat. 164 ! 1930 Cr 0.260. 

—there IS no doubt that the uncorroborated evidence of an 
accomplice is admissible in law. 51 C 160:23 C. W N 536:81 
I C 712. 

It is not necessary that an approver should be corroborated 

as regards every single statement that he mnIceB. On uncorrobora- 
ted statement he can be believed if the jury thought it reasonable. 
52 C 595 ; 42 C. L. J. 501 : 87 1. C. 925 : 26 Cr. L. J. 1037 96 I. 0. 
127 ; 27 Cr L J. 879 : 1926 All. 70. 

—a retracted confession must be much more corroborated 
than evidence of accomplice taken on oath. 84 I. C 712 1925 
Ca\, 406. 

... _ ...» I orroborated as regards every 

■ • uncorroborated points he can 

• ronable. Proceedings of vcri- 
. ■ ■ ■ approver by inquiry on the 

spot may be of value ss corroboration of the evidence of the accom- 
plice. 52 C. 595 42 C. L. J. 501 : 87 I. C 925 1925 Cal 872 t 
26 Cr. L. J. 1037. 

S. 136. (Order o1 examination and direction of re-exa« 
mination.) 

••^tbis sec. does not deal with the rights of the party but 
only provides the order in which the proceedings should be con- 
dneted.. 1929 Cal. 822 : 1929 Cr. G.,669 
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S. 130. (Or<ter of examlnalion and <4}roet)on of re-exa- 
minatjon)— conTrf. 

it implies that a partf must have bad aa oppoctualty to 

cross-examiDe. 73 J, C. 339. 

where a witneas dies after exanjination-in-chief and 

CToss-ezaminatioQ. the evidence is admissible for its worth, 4S M. 
1 . 1925 Mad 497. 

Ss. 141—143. (Leading guastion.) 

leading questions gnch as eanoot be properly put .in cross- 

examinatiorj of a hostile witness cannot be put by pahiic Prosecutor 
in examination. 5n-eh5ef. 2 Pat. L T 757. 

when leading question may be asked. 42 C. 957 : 19 C. W. 

N. 676. 

S. f4S (Cross.exarninallen as to grevious atateinenf fo 
writing). 

- — if the prosecution can ccosa-exatn'me his orra witness- 
50 C. h. d. 4«7 r 1930 CaJ. 139 • 1930 Cr. C 139. 

— a witness sboutd not be disbelieved without drawing his 
attention to a document iaconsistent with bis depostctoo. 45 M. L. 
J. 438 ; i823 M. W. N 623 33 M. 1. T. 309 P. C. _ „ 

—witness must be given opportunity to explam. 19 0. w- 
702 . 21 C. L. J. I : 39 B. 441 P. C. 

the defence wishes to crosa.esamioe a witness on a 
previous deposUioa his attention must he drawn to the disorspan* 
Pies giving btcn aa opportunity to explain them. It is not proper 
for the court to stop the cxammattoo and have the. whole deposi- 
tion filed with a view to dtsorepanoes beinc pointed out o* 
time of argument. 1929 M. W. N. 789. 

— -before contradicting the witness by bis etatement abatraot- 
ed in a judgment his attention should be called to those partsof 
it which are to be used for the purpose of coatradioting him. 53 
Mad. 952 ; 60 M. L. J. 14 : 1930 M. W. N. 601, 39 Bom. 441 P. C 

wbexe an admission is not pat to the person making and 

he is not examined on it under s. 45, the admission le^a' 
evidence. 1930 L&b. 695. 1915 P. C. 7 : 2i C. W. N. 280, .Kef. 31 ?- 
-R. 1903 Dies from, 

——this section must be strictly followed ; any lasity of practice 
cannot be condoned. 26A. L. J. 673: 1928 AH 511 : 1151.0.650. 

.previous deposition most bo produced. 7 Lah. L. J. ^*9 i 

90I.O.65?,8W. B.Cr 87. 

previous deposition of a vrituess though not read over to 

the witness is adoiisslble under this seotloo to contradict the witness 
at 3 subsequent trial 104 I. C. 100 ; 28 Cr. L, J. 772 : 192? «*• 
315 s 8 Pat. L. T. 773. 

previous statement of a prosecution witness used 

this section to cross-cxsmioo Ch« witness or under ». 155 Evl. Act. 
for discrediting him cannot be used as substantive evidence against 
the accused. lOi 1. C. 677 s 28 Cr. L. J. 965 : 192? All. 70S » 25 
A.L.J. 994. 
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S.I45 (Crass->«B«mlnatlon •• to previous statement In 
writing)— oonlrf 

the first information report Is admiistble under this section 

and may be relied on by tbe defence to contradict the informant. 
<4C. L.J.253. 19i7Cal. 17. 

Ss. 146— 152. (What questions sbould net be allowed.) 

'Cross examination to credit is necessarily irrelevant to any 

issue In the action . its relevancy consists in being addressed to 
tbe credit or discredit of the witness In tbe box so as to show that 
his evidence for and against the relevant issue is untrustworthy. 19 
C. W. N. 617 21 C L. J 528 : 17 Bom. L. R. 455 : 39 P. 3Sfi P. C. 

the question put to a witness in cross-examination must 

be either relevant and pertinent to the matter In issue or calculated 
to elicit answers affecting tbe witness's title to credit G .M>s L J. 
551 F. B. 

—scandalous questions if not relevdot should not be allowed. 
1923 Cal. 315. 5 M L J 133 . 65 I. C. 693. 

—when a question in cross examination reflects not on the 
witness but on a third party s. 150 which must be referred back to 
B. 146, can have no application 16 C. W. K. IIS . 0 I. C. 509. 

—it is unprofessional on tbe part of counsel to cross-oxamlne 
a witness as to facts within bis personal knowledge. 40 C 893 ’ 
18 C. Vr. N. 185, 

the question whether a counsel has exceeded tbe power 
given b>tn for tbe purpose of conducting bis client’s case is that 
which can only be dealt with by FuibBeneb 16 C W. N 145. 

the court's disciplinary power over advocates in relation to 

question put in cross-examination is not confined to question 
reflecting on tbe witness personally but extends also to questions 
reflecting on third parties 18 C. W. N. 165 : 40 C 898. 

■'—discussion on tbe subject of examination and cross-ezamina'' 
tlon 16 C. W. N. 265 • 39 C. 245. 

S 154 (Question to own witness.) 

ss 153 and 155 must be strictly construed and enterpreted. 

32 C. W N 593 : 47 C. L J. 550 : 108 I. C. 1 : 30 Bom L. K. 818 t 
6 Rang 142 : 1928 P. C 54. 

— ~if tbe prosecution can cross examine his own witness, 
interpretation of tbe sec 50 C. L.J. 467: 1930 Cr. C 139. 1930 
Cal 139. 

— -a witness is hostile if be tries to defeat the party's case 
by suppressing the truth. 13 C. 53 p 56. 

—a witness Is cousldered adverse when in the opinion of the 
Judge, ho bears a hostile animus to tbe party calling him and not 
merely when bis testimony contradicts his proof; when the 
witness Is treated as hostile and cross-examined by the party calling 
him, tbit mutt be done to discredit the witness altogether and not 
merely to get rid of that part of his testimony. 21 C W. N. 861 : 
47 0.1043:33 0. L.J. 34. 
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EVIDESCB iCU 


S.138, {Oeder ot examlnatfon and dlrecUon 
minatlon)~confd. 

it implies that a party must have had an opp 

cross'CianuDB. 73 I. C. 339. 


— »h«Ve a ■V'ltncM dies sfl.t Ss' m' 

cross-esaniiDatiou, the evidence is admtB8»ble 
1925 Mad 457, 


Ss. 141-143. -tLeatilng question.) nut -in cross- 

—leading questions such as cannot be ProseeoWt 


.oousuK - s cannot be P-oseeoWt 

.xaminstlon of a hosHle witness cannot *>» pul H pnbl 
in exaniination-iD‘Chie{. 2 Pat. L. T. 757. 957 : 19 0.''' 

when leading question may be a*K6d, 4- • 

K. 676. . ♦.ment 

S. 145 <Cfoss-examlnaUoo as to pfeviou* » ^ 
writing 1. _ own witB®*®' 

if the prosecution can cross-examine bis 

50 C. L. J. 467 ; 1930 Cal. 139 : 1930 Cr. C 139 


a witness sbonld not te jTuMiHnnf' ■<5 

attention to a deouroent k 

J. 433 I 1923 M. W. N 622 . 33 M. L. T. 309 P. C. ^ W- S- 

witness must be given opportunity to explain. .!«■ 

79a : ai C. I,. J. 1 : 39 B. 441 P. C. Witness ca » 

if the defence wishes to di*«epa“' 

previous deposition bis attention must be drawn to w ,, 


previous deposition bis attention must be drawn to to 

ciBS giving him an opportunity to explain .v! ^bofe dep®*^^' 


lor sue cours sw Bsop vuw — 

tion filed with a - - 

time of argument, 1929 M.W. 11.789. »tatem«ot abstra®*’ 

before contradicting tbe witness by bis ®H'®®fboje par*®?] 

ed In a judgment his attention should ^ bun- ^3 

it which are to be used for the b«''P?5e of contradioWDS 
Mad. 35S • 60 M. L. J. U ; 1930 M. W. W. 601, 39 Bom. 


S • 60 M. Li. J. ; ivau w. «- uv*. .a- - and 

where an admission is not pat to the P®”®° I- pot le^ai 

is not examined on it under s. 45, the_admission |^n 


be is not examined on it under s. 45, Rif, Jl P* 

STidence. 193U Lah. 695. IdlS P. C. 7 : 21 C. W. N. 280. 
'R.lQOSDna/rom. , ,. an*- lasltv of 

this section must be stuctiy .®» 15 i C. 650. 

cannot be condoned. 26 A. L. J. 673 : 1928 All 5 . 339 : 

previous deposition must be produced. 7 1> • 

90 1. G. 657, 8 W, R. Cr 87. _ . . -..j over 4® 

previous deposition of a witness “jjo/tbe wit^** 

the witness is admissible under this section to contrad ^7 pat- 

at a ^ubsequeat trial. 104 I. a WQ : 28 Cr. L. 4. 

315 : 8 Pat. L. T. 773. 


‘pre-^ous Vtstement of a prosecution witness os|d «^^^ 

- “-s witness or under t. “’,_,{oSt 


this section to cross examine the witness « e-fjenee sga'®?! 

for discrediting him cannot be us^ All. '?05« 

the accused. 105 I. C. 677 s 28 Cr, L. J. 9SS t 19-7 A». 


tbe accused. 
A.L. J. 994. 


EVIDESCK ACT. 


S. 145 (Cross-«K*mlit*tlon as to pfsvlowt ststamont i 
v.rlttr»g)-conM. i 


the first information report is adminible under this # 

Hod maf be relied OQ by th» defence to eontridf:t the inf-r 
44C. L. J,253. 1927 Cal 17. 


ant. 


Ss. 146—162. (What questions should not be allowad.) 

cross-eiarDinatiOD to credit is necessarily- Irrelerant to anr 

issue In the action . its relevancy consists in being addressed to 
the credit or discredit of the witness in the box so as tu show that 

hisevideoee for and against the relevant xsue is untruitworthv 
C. W N Sir ; 21 C L. J 528 ; 17 Bom L « 455 : 3? P 3SG P. f 


—the question put to a vrilnoss iii crots-ezammation must 
be either relevant and pertinent to the matter m issue or calcutatcci 
to elicit answers affecting the mtness's title to credit G .M\< i i 
551 F. B. ■ " ■ 

• scandalous questions if not lelevdot should not be allnar^^i 

1923 Cal. 315, 5 M L J. 13S 1 65 1. C. 693 

~«hea a questioo m cross examination reflects not on the 
witness but <m a third party a. 150 which must be referred bse^ to 
a. 146, can have no application 16 C. W, K. 145 : 9 1 C 509 

——It IS unprofessional on the part of couosel to croBs.Qxanilae 
a witness as to facts within bis personal knowledge. 40 C. ggg- 
18C. W. N. 185. 

—the question whether a couosel has exceeded the power 
given him for the purpose of conducting bis client's case is that 
which can only be dealt with by Full<Seacb. 16 C, W. K 245, 


the court's disciplinary power over advocates in relation to 

Question put m cross examination Is not confined to question 
reflecting on the witness personally but extends also to questions 
reflecting on third parties. 18 C. W. N. 185 : 40 C. 898 

—discussion on the subject of examin.-ition and croas-examina*- 
tlon 16 C. W. N. 263 ; 39 C. 245. 

S 154 (Qwestlort to own witness.) 

— 8s 153 and 155 must be strictly construed and enterpreted. 
32C. W N 593 : 47 0. L. J. 550 •108 I C 1 30 Bom. L. ft, 818 t 

6 Rang. 142 : 1929 P.C 54. 

if the prosecution* can cross examine his own witness, 

interpretation of the sec 50 C L J 467 : 1930 Cr. 0, 139 : 1930 
Cal. 139 ' ' 

a witness is hostile if be tries to defeat the party's case 

by suppressing the truth. 13 C, 53 p 56. 


f 
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S. 154. ^Questions to ev*n wif»ess)-»confd.* 


mere changing the versioo does not necessarily make a 

witness hostile. 13 0. S3 p. 56 : 37 0. h. J. 173 : ?1 1. C. 657. 

unless tbeic is somethtog la the deposition which conSicts 

with the earlier statement affording ground for thinking that the 
deponent has been gained orer by the defence the . prosecuticn w 
not entitled to declare him hostile 94 I. 0 705: 1926 Pat. 316: 
27 Cr. L. J. 657. 7 Pat. L. T. 567. 

——where a witness called by a party la cross.examined by bta. 
his evidence cannot be believed to part and disbelieved as to the 
rest but it must be rejected lo tolo. 37 0. L. J. 173 ; 71 I. C. 637. 


—under this SCO. the result of eross-cramlniog a prosccutioo 
witness by the prosecution Itself js to discredit that witness al- 
• together and merely to get it of a part of his testimony. 42 C- 
JL, J, 504 : 53 a 372 : 92 I. C 442 1 1926 Cal. 139. 

—a witness who is unfavourable is not necessarily hostile, 
for a hostile witness is one who from the manner in which be gives 
his evidence, ahowa that he ts not desirous of tellioc the truth to 
the court. 34 Q, L. J. 107, 49 C. 93 : 66 1. C. 15. 

—a party when called by bis opponent, cannot, as of right 
he treated as hostile, the matter bemc solely in the discretion of 
the court 34 C. L. J. 107, 49 C. 93 • 6$ I. C. 15, 

—when defence puts questions in cross-examination in leading 
form under sec. 143, the plff may with the leave of the court under 
sec. 154. crosi>exBQiioe on the point 19 C. W. jf. 676 

a witness Is not necessarily hostile because in an absent 

minded moment he admits the truth. 3 Pat. L. J 419: 1918 
24t:44 1.0.33. 


S. 155 {Impeaching credit of witness.) 

—as to the right of the party to impeach the credit of hi* 
own witness. 16 C W. }f- 189n. 

the evidence of a witness who is hostile to the Crown may 

45 reference to the Police diary. S Pat. L. J. 568 : 

—statements made by tbird persons to the police during 
• police investigation may be admissible to impeaoh the credit of 
the person. 44 0. L. J. 253 , 1927 Cal. 17. 

the first mformatioo report is admissible tinders 155 and 

may bo relied on by the aconsed to impeach the informant's credit. 

44C. L. J 2S3;1927 Ca]. 17. 

—evidence of the particular estimate formed by a Judge In 
anotbercase of the credit to be attached to the testimony o(a 
witness who is cross-examined m a subsequent trial is inadmisslbie. 

4 C. W. N. 684 p. 635 

— -where the previous depositiou of a witness is relied ou to 
impesch the credit of a witness, the contradictory statements alone • 
can be admitted In evidence, 15 a L. J. 62J. 

— “the expiessioa "which is liable to be contradicted" In.ct 
^(3) Is equivalent to "which It relevaot to the Issue." 17 C. 344, 
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S. 1SS. (Impeaching credit witnesa)— confd. 

statement to third person may bo proved to show that 
the witness is unreUable but it cannot prove the truth of his own 
unsworn statement or make It evidence aginst third person 11 
C. W. N. 370 ; 5 C. L. J. !« : 31 a 129 : 9 Bom. L. R. 3 : 17 M. L. J. 
67 P. C.. 42 M. L J. 278 66 1 C. 326. 

■ statements of a witness made to a police officer may be 

used in court by the prosecution for discrediting him if be tells 
there a different story under s tSS nods. 163 Cr. B. C. is no bar. 
3 Pat. L J. 563 : 45 I. C. 272. 

statements made ’ ' ~ ’■*» ’ t"’ — •* — — 

him in writing are admit! ■ . 

the provisions of s. 145 j 

matter of putting the sp . • ■ 

upon tn the witnesses i 
30 C W. N. 835 : 91 1. C I 

—previous depositions of witnesses examined for the prose- 
cution in a crimmdl trial can be admitted to corroborate the 
present story. But those depositions cannot be used to contradict 
what the witnesses state in their cross-examination in the previous 
triaL They could cot bo admitted for that purpose under s. 157. 
1925 Pat. 3S1 : 86 I C. 153. 

S«. 167«1S6. (Feemee statements.) 

^-retracted statements of witness before the investigating 
police officer and the committing Magistrate may be used in the 
Sessions Court. 23 Bom. L. B. 820. 

retracted slatement not made before the accused cannot 

be used as substantive evidence. 1921 M. W. N. 872 : 14 L. W. 612. 

evidence of identification in the jail enunot be used as 

substantive evidence in tbe trial, 19 A. I.. J, 947. 

oral accounts of statements made by witnesses to the police 

in tbe course of investigation under s. 15 Cr. P. C. are admissible 
under s. 157 Evl. Act. 6 Pat. U J 241 : 2 Pat. L. T. 565 : 61 I. C. 
785. 

a recital of age in guardianship petition is not admissible 

in evidence unless it is relevant under s. 32 (5) Evl. Act. 36 C L 
J.213. 

——testimony of plff. or deft, should not be disbelieved because 
they are parties. Their evidence should be scrutinised like that 
of other witnesses. 49 C. 345, 35 C. L J. 175. 

^ 8. 157 which lays down the general rule must be taken 

subject to the exception contained in the apeclal rule enacted by 
s. 163 Cr. P, 0. 2 O. W. N 712. 

—this section cannot bo invoked to let In statements made 
by somebody else as evidence for the purpose of corroborating a 
. ' " 110I.C.52I. 

■ V • to be recalled to giva 


57 
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St. 157-158, (Former statement*)— tfonfrf. 

——where a person making a dying deelaration chances to Jir®. 
his statement cannot be admitted io evidence as a dying . 

under s. 32, but it maybe relied on under b. 157, to corroborate 
testimony of the complainant when examined m the case. 4 o 


uuders. )57 the deposition of a witness giren at a 

trial when the accused person was abscoodiog, Put 
whom the M. had omitted to record that he was abscondiDg. w 
admitted in corroboration of the witness's evidence given at 
subsequent trial. 8 A. 672. 4-ft.<,»5«n 

any Magistrate Is competent to hold a test 

and to prove the statements made before h*m under s. 157 ey 
though he is not empowered to deal with the matter under inQUity* 
32 0. W. N. 616 ; 29 Or L J. 497 : 1928 Cal. 509 ; 109 I. C. 225, 

statements by a witness at the trial should b0nltog*‘“ 

rejected if it is in hopeless condict with his previous slatemen 
7 Or. L. J. 371 ; 26 P, L. R. C,‘9 • 1925 Lab 483. 

previous atateuienfs might be used to corroborate orcO“ 

Iradiot statements made at the trial, not to corroborate 

made prior to the trial. 34 B 599. 53 C. 372 : 92 1. C. 442 ; 1928 t.ai. 

133 s 27 Cr. L. J. 266. 

•—statements made In a sale deed may be admissible io » *ia1 
as corroborative of the subsequent evidence at the trial uP®® 
points. 53 B 699 ? 1929 M. W. N. 852? 31 Bom. J-. R-W30 L1”^ 
P. C. 231 : 57 AI, L. J. 267 • 500 L J. 135? 33 C. W. N. 1006 : U8 L 

1 ? 60 O. L. J. 135 P. C. 

...If,.. h. A <>..4 !.■- -'eadsreouid notappes* 

. • in proceedings uniter 

: • . A • 2 35 C. L. J. 356. 

• • . . • » the first informat'®® 

received to be recorded, and not a statement made by a '^'tness 
during investigation after the Sub-Iospeotor has actuailf 
on the scene and himseif seen what haa happened. 47A. 28UJ 
A, L. J. 14 ; 85 J, C. 650 : 26 Cr. L. J. 554 

—first ioformstion report egdiust the accused is / 

under 8. 157 in order to corroborate tbe prosecution case. 44U.A.' 
253: 1927 081.17. , , , .ue 

the first information report can be used ouly ‘ov ‘ 

purpose of coDtrsdicling or corroborating a wilne't and wr 
other purpose. J930 Gr. a 632; 1930 M. 632 ; 58 M. L. J. 

17 C. W. N. 1213, 47 A. 280, 41 a L. J. 253. 

—as the first information to the Police can be used 1® 
deuce under ss. 157 and IM to corroborate or impeach *“® 
ojony of the person lodging tbe fir*! inforroatlon eucb a ^ 

becomes valueless if drawn up by some person other than tae pr v 
informant. 16 0. W. N, 145 ; 61 1 O. 650. , _» the 

B. 162 Of. P. C. prohibits the use of the records “ 

statement of a witness under*. 161 Cr. P. O. as evidence a . 
not override the general provisloos of the Evl. Act, 8°“ 
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S>. 157-156. (Tormer itatementa) — contd. 


statement is admissible under a. 157. 36 C. 281 ; 6 Pat L. J 241 • 
2 Pat. L. T. 565 : 61 1. C. 785. 

-^statements of third parties made m the course of police 
inTestigatiOD can be used as cerroboratlre evidence under this 
section if the person svho made the statement is called as a witness. 
54 C. 237 ; 41 C. L. J. 253 s 99 J. C. 227 : 28 Cr. L J. 99 : 1927 
Cal. 17. 

earlier statements cannot be let in under s. 157 if there is 

nothing in the deposition of the witness in the present trial which 
may be corroborated by the earlier statements. 42 C L. J. 504. 

where owners of adjacent lands were ezaniioed as witnesses 

and their purchase deeds were sought to be let in, the documents 
were admissible in order to corroborate their oral testimony but 
as soon as they are admitted the court may look into their con- 
tents as there is no prohibition to such course. 41 C. L. J 582 . 
1927 Cal, 230 : 99 I C 907. 

-~-oral statements by witnesses to Police investigation which 
do not oorroborate their evidence at the trial are inadmissible. 48 
M. 640 : 1925 hi. W. 5. 68 ; 86 I C. 209 i 4S M. L J. 195 : 1925 
Mad. 579. 


——a report of the commission of an offence made eta police 
station or even the deposition of witness previously made would 


be admissible for the purpoee of corroborating bim or ct throwing 
doubt on his statement in court, but would be madmiss'ible for the 
purpose of proving that the facts stated m It are correct. 4? A. 
280 : 23 A L. J. 14 : 85 I. C. 650 ; 1925 AH 303 


——a general rule laid down in s. 157 Evi. Act is controlled by 
the special provisions contsined in a 162 Cr. P. C. Not only is 
the record of the statement of a witness to the police taken under 
B. 16L excluded from evidence but even the proof of such statement 
by oral evidence for the purpose of corroborating the prosecution 
evidence 26 P L. R- 304: 6 Lab. 171. 

where a cAotvlidar has deposed, bis Book Register of death 

snd birth is corroborative for its worth. 21 Ind G. 540. 

entries made m the diary of a deceased illiterate cfiow/^tdar 

although not admissible under e 32 (2) may be used under a. 157 
to corroborate the actual writer or under a. 159 to refresh bis 
memory. 2 Pat L J. 42. 

a police officer can be allowed to depose to what a witness 

bad stated to him in the inveatigation. for the purpose of corro- 
borating what the witness had said at the trial. 39 B 53. 


a letter written by a police officer to his superior stating 

that certain person would make certain statement for a certain 
gum of money is not receivable for any purpose 3t 0. W. N. 
593 ; 47 C. L. J. 550 s 26 A. L.J. 377: 30 Bom. L R. 818: 1928 
P. C. 54 : 26 A. L J 377 ; 6 Rang, 142 : 108 I, C. 1 P. C, 

—when the plaintiffs sought to establish their pedegree by 
proving inter aha that A and B were brothers, held that e 
to that effect made by one of 'the plaintiffs in a deposition 
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Ss 1S7-168. (Former statefnen<$)—ej?«/ti. 

JoDg before the conirovcrsf )a suit arose, was admissible In eyidence. 
12 C. W. U. 266. . ^ in 

— — a statement of a raped girl that she had been ’..j 

answer to enquiries br persons wbo saw her fj, jnij 

under a. 157 Erl. Act. 25 Cr. L. J. 1214 r 82 -L O. 1<2: 19-^ 
Nag. 74. • - • , 

fSs 169-160. (Refreshing memory). 

-—the word ‘writing* in the see, includes printed 
1930 Lab. 371 : 1930 Cr. C. 331 : 120 I. C. 798 : 31 Cr. L J, 163. 

— -it is not necessary that the writing used to leiren 
memory of 8 witness should be admitted in 
not produced within proper time may be used for refreshing 
7 Pat, 305, 38 C. W. N. 565 47 O. L. J. 302 : 107 !.& «'• 

30 Bom, h B. 303 . id A. L. J 124 . 54 if. L. J. 325 P. tj' 

Recruiting Officer waseatitieil to refresh his 

the contents in the Begister written by bii 
himself signed dally. 26C. W. N.g*" 


rresn nis memu./ •• 
clerk and which W 


— 1 » a suit for damages for negligence in superneing “ 
iwg an Eogioesr's report is admissible to prove the . 

damages if the contents of tJie report are used by him 
Ing his memory. 43 C. L. J. 479 : 1916 Cel 988 : 97 I. C. 200. 

——when a document enables a person to swear to a pat*’®®' ^ 
fact from the conTietionof bis mind on seeing the wrlllngi he ® > 
be allowed to refresh his memory by looking at the record. • 
573 J 35 0. L.J. 279: 29 C. W. B.68. 

—it is doubtful wbeiber a police officer can refresh his 
as to statements recorded by him under s. 163 Cr. P. C. 
writing is already in and bad been pot to the witness who is aUfS 
to have made the statement. JO C. W^. N. 890. v. 

there is no authority for saying that a witness c^o 

compelled to refresh bis memory from any document unless *> 
either in the possession of the party who desires to put 

witness or is at least such as he can insist on having produced, • 

W. N. 154. lOA. L. J. 76. 

lime of father*# death can be refreshed by his son from t ® 

mortgage bond executed by b>m fa which his father is deson 
as deceased. 72 1. C, 985 • . 

—the opposite party is permitted to iospeot * ® # the 
refresh , he memory ofo witnee# to secure the full benefit d » 
Witness' recollection as to facta to cheek the 'use 
documents and to compare hla oral testimony with bis wriv 
etatement. 8. C. 732. . 

—where a person records, not the actual words “S®" ^ 

simply note of the impression niadS on his mind by aepeeca, ^ 
notes are inadmissible under 8. 169. 32 if. 184. • .ftiedln 

—a horoscope can be used to prove tbo date of birth s»ai 
it if the person who wrote It -or who read it soon afiw »* ’ , 

.•wriuen is examined. 6 N. L. J. i .• 1923 Nag. Ibl •' 71 1'^' 


I build- 
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Ss. 159-190. (Refreshing memory)— irontj. 

memoranda kept by a wUnesa can bo itself used In CTidencc 

but it can be used to corrotorate blm or for refreshing bis memory. 
1930 Kag. 21 : 120 I. C. 224. 10 N. L. R. 44 Rtl. on. 

-^a witness can refresh bia memory by reference to document 
read at or near the time of the transaction. 1930 Lab. 371 : 
1930 Cr. C. 331 : 120 I. C. 793 t 31 Cr. L. J 168. 

S. 163. (Giving of ovidenee of document called for.) 

this see. does not render proof of the document to be 

exhibited unnecessary or alter the normal tncldene e of that burden. 
1923 Af. IV. N. 232 : 72 I. C 459. 5 Bom. L. R. 380. 23 O 0. 156 : 
57 I. C. 973, 

'account books called for and Inspected by the opposite 
party need not be proved and are admissible in toto. 1928 Nag. 
119 : 106 r. C. 205. 

this sec. applies to ciiminal triala also When therefore 
notice to produce statemeota made to a Magistrate during 
departmental enciuliies Is given to the Crown by the defence 
and such statements arc produced, tnepected and used for cross- 
examination of several witoessess the Crown is entitled to have 
the whole of the statement es eeidenoe. 1930 Cal. 370 : 1930 
Cr. C. 634. 

S. 165. (Judge's power to put question or order pro- 
duetlen). 

—the provisions of this sec only forbid the cross-examination 
without the leave of the court, of any witness upon any answer 
given in reply to a question asked by the Judge. 24 C. 288, 29 
C. 287. 

the court cannot examine witness without giving the parties 

notice and opportunity to cross-examine 19 C. W. N. 903 

examination of witness by the appellate court. 47 C. 1043 : 

24 C. W. N. 860 ; 33 C. L. J 31 

—the court's decision must rest not upon suspicion but upon 
legal ground based on legal evidence. 33 C L J. 107 25 C W. N. 
409 : 1921 M. W. N. 80 P. C . 36 C. L. J. 396. 

the words “any witness" in e. 165 include a court witness. 

9 O. & A. L. R. 549 . 74 I, C. 108. 

. the court can call for a document under this sec., 1923 
Oudh 59 : 70 I 0. 278. 

the court is not entitled to put question with regard to the 
fetatements made by witnesses to the investigating officer in order 
to show that the witnesses bad made contradictory statements to 
the police and before the com ■* — ■ 
to the court as it amounts to in 
of the law, vtr. the provisions 
1926 CaL 147 : 92 I. C. 453 : 27 C 
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S. 167. (Np new for imiireper admission or rejec- 

tion ol evidence.) 

under e. 167 t*-- ' . ‘ 

of itself for reversal .. . ; 

support tbc decision, ' 

an improper 

for a netv trial If tber ■ ' . . ■ 

decision, but m the • ■ ' ' ' . 

apply this priDoSple as sufficiency of evidence cannot be zone into 
m second appeal. 93 I. C. 189 ; 1927 Cal. 1 : 3l C. W. N. 35, 

-where the improper admission of evidence does not pre- 
judice the accused in any way It is not a ground for new trial. 3T 
Cr. L J. 753 j 7 Pat. L. T. 673 - 95 I, C. 273. 

-——where inadmissible evidence 19 Jet In appellate court must 
consider if injustice has occurred and if the jury were likely » 
give different verdict. 1925 Cal 161 : 84 I.C. 451 : 26 0. L. J. 307. 

an erroneous omission to object to iaadmUsible evidence 
a^™!«*it>{e. The omisaion to take objection to 
the admisaibiHly of a document becomes fatal only In cases where 
la iQtime, any defect In its admissibility can 

!lrUnr! admissible. In other cates ob- 

Ihnilh 1? iaadm.saihlity can be raised even in second appeal 

a 734 J IwTcal 103 } **** 

SUSJeCT INDEX. 

Admissibility, see, "Admissibiltty.' 

Admission, seers, 

Attestation, see, «s. CC^8. 

Burden of proof, see, ss. 101— lOS 
Estoppel, see, 'Evidence Act! a». Ii5~iir, 

Examination of witness, see, •exomina/io/i,' 

Proof, see, proof. 

Witness, see, examxnationofvntnesa. 

^ AOMISSieiLlTY, 

General, 


it cann 
admltti 
L, J. 41 


without objection 
lere an evidence is 
> afterwards. 35 C. 


, . • .... t taken in tbs trial 

266*72*1 0*’7f8* 

“ '■* “ ‘ ' • compatence of a witness Is 

■ ■ that does not estop to take 


al In prior Judgment being 
!Ct to their admIasIbllUy in 
'f.454j3I .V. L. J. 155 I 65 
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Admissibility— contc/. 

the court cannot look at any document not on the record 

without giving other side opportunity of being beard. 67 I. C. 671 : 
1933 Cal. 194. 

tbak and survey map are not conclusive as to whetber 

j, _i. -u t j ♦»., , river were included In the 

C. L. J. 33G I 1933 Cal. 347 : 71 1. 

' of possession. 4 Pat. L. T. 48? : 

the abi.ence of an entry in a document is distinct from the 

question whether the contents are binding on persons not parties to 
It. 36 C. L J 38) 1913 Cal. 261 : 74 I. C. 383. 

Batwara papers and writ of attachment Issued in 1792 and 

1797 are admlaaiblc in evidence to ahow the non-ezlstenco of tenures. 
36 C L J. 389 1923 CaL 261 : 74 1. C 384. 

where a judgment is admitted to prove that there was 

litigation which terminated in a certain way. all the recitals do not 
form part of the evldenc?. 28 C. W. N.62 

a document not otherwise valid may be admissible as 

proving admission of the executant. 3 Pat. L T. 387 : 67 I. C. 49. 

—a statement made to a 9. 1 just before death Is not evidence. 
3 Pat. L. T. 398 . 1922 P. 40 : 65 I.C. 1002. 

—the production of a judgment in a previous case only 
establishes the fact that there has been a judgment but It does not 
prove Its correctness 36 C. L. J. 9 : 1923 Cal. 240 1 70 1. 0. 194. 

>— a decree between a eo-sbarer and the Government Js ad« 
ratssible. 50 C. 416 : 45 M. L. J. 444 : 1923 M. W. N. 511 : 32 U. L. 
T 162P C 

the court should not rest its decision merely on suspicion 

unsupported by legal teetimony. 36 C. L. J. 396 : 27 C. W. K. 303 : 
l923 Cal. 220,25 0. W. N. 409. 

substance of pleadings contained in the judgments may 

furnish evidence of the allegation made by the parties on that 
occasion. 36 C L. J. 434 : 1923 Cal. 18 : 71 I. C. 630, 18 &f. 73 : 9 C. 
536, 5 C. L. J. 521 ; 15 M. 19, 15 M. 378. 

recital in a will are not evidence to prove the truth of the 

fact stated therein but they can be looked at for seeing whether it 
is consistent with the aseeitions made by the testator in bis life- 
time 26C. W.N.772. 

Road-cesa Returns are admissible only against the maker. 

42 C. L. J. 14 : 89 I. C. 747 ; 1925 Cal. 1189. 

a retracted confession is admissible for ita worth. 49 C, 573 : 

26 C W. N. 680 : 35 C. L. J. 279 : 69 I 0. 145. 

—great caution should be exercised m arriving at a conclusion 
by a comparison of thumb.tmpressions. The positive evidence of 
witnesses should not be lightly brushed aside. 36 C. L. J. 9 : 1923 
Cal. 240 : 70 1. C 194. 

former statements of a witness can be used to cotradlot or 

corroborate them but they cannot beused as substantive 
38C. L.J. 109. 
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Adm*«slbilUy— ConM. ^ 

——any particular assirera eWen by a witness may. 
given, be ruled out aa irrelevant, bat the court cannot say before' 
hand that all the evidence not ycV taken U going to be irrelesaat. 
1923 Nag. 58. . ' , . 

—a kabulyat executed between the plffs tenure-hoWcrs tea 
his superior landlord cannot affect the deft's estate In any 
existed before the date of the kabulyat. 1923 Cal. 3?5. 

mueb weight caoQot be attached to a partition pspjr laths 

absence of detailed informatioo. 36 C. L. J. 3S9 : 1923 Cal. 261. 

—partition deed of property of Re. ICO or upwards must W 
Tegisterod 15 G. W. N. S75. J923 Rang. 57 : 74 I. C. 47 : U 0 L. 
3. 35. il3 M. 981, 9 Horn. L. R. 806. 19 Bom. L. R. 635) Eipl coatra. 
it need not be la writing. 350.210. 

— an unregistered document of partition is iasdujiss'hle ac'I 
oral evidence as to partition is also Inadmissible, but if the airsege* 
meot has been acted upon and there is part perfortnaoce by tbs 
party seekiog relief, proof of the arrangement can be Jet in. 4Fat- 
L. T. 637. 1993 Bang. 57 ; 74 I. C. 47. 20 A. U 0. 77? t 1959 A. 493. 

•—fact of partition njay be proved by oral evlieopa tbougo 
the document is inadmissible. 1925 Lab. 892, 25 C. SIO. 

AOMlSSlBiLITY OF THE FOLLOWING DOCUMENTS. 


Amainama. 

- — not tegistered is not admissible, 15 C. VT. K 204n. Contra* 
Is admissible. 33 C. 502, 7 C. 502. 7 C. 739. 30 0. L.J. 90: 

13 C. W. N. 285 : 8 0. L, J. 538 : 41 C 511, 15 0. VT. N. 536. 

Award. 

—arbitration award in criminal proceeding lo which all the 
parties to the present suit were not parties, la admissible in evidence 
as to right of outflow of water through a dram. 14 C. W. N. 61 (note) 
Batwara paper. 

—entries fn -^ufK'ara papers are valuable pieces of evideoce. 
29 C. W. N. 333 j 86 I. C, 835 : 1925 Cal 635 ; 87 I. C C94 (c). 
Certificate, 

of doctor, as regards age is not admissible. 21 C, IV. N. 

257 f».C. 


. ■ . , ■ . . . • . be 

- — of a manager, cannot go In evidence unless U Is-ptoved 
by bimsalf. 19 O. W. N. 1148. 

Ceas return. 

*■ — in a Bult for csbancetnent of rent, a road-ccss return filed by 
one sharer is presumptive evldeoce In favour of another sharer' 
30 C. 1033 ; 8 C. W. N. 1 : 36 I. A. 177 P. C. 
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Admitsibillty et tha following doeumentO'^-ronrj. 

non-entry In return filed bjr third person Is admissible In 

•evidence 15 C. L. J. 7 » 17 C. W K. lOS. 

—cess returns are admissible in favour of stranger. CC. L. 
J.2J,23 W. K.203. 39 C. 995. 1005. 

ccss return filed on behalf of minor Is not admissible In his 
favour 18 C. W. N 1076. 

road-cess returns are admissible only against the maker. 

•42 C. L. J 14 p 18 5 69 1 C. 747 : 1925 Cal. 1169. 

Chlttas, Kabulyata, aeeounta and receipts. 

are valueless without proper oral evidence regarding them. 

29 C. 187 P C. 

Jummairostf Bali papers arc only corroborative evidence, 

10 C L. J. 545, 8 C. 926, 931. tliejr are sot Independent evidence, 
10 C 218. 16 C. L. J 128, 17 C W. N. 774. 90 1. 0. 564. 

Jamabandi papers prepared by the landlord though oot 

binding upon the tenant is admissible in evidence to prove the fact 
that sinco the crestion of the leoancy rent has been assessed and 
that surb assessment was on the basis of a certain orea. 5 Pat. 
1571 7 Pat L.T. 375 : 1926 Pat. 197. i 

—Chttta$ prepared by remmdara in the absence of ienaot 
are admissible in evidence in rent euitebut tbeir evidentiary value 
will depend on circumstaacee of each case. 88 I. C. 548 s 1925 Cal. 
1104 

Chlttas of Govt. * ' 

— >-of private land is not admissible but of Tbakbust land Is 
admissible. 17 C. W. N. 151. 13 C. L. J. 293, 16 C. 136, 7 0. W. N. 
«49. . . • 

made for revenue purpose is admissible. 19 0. W. N. 1015. 

19 C. W. K. 1038. 

—prepared by Govt, are admissible in evidence though their 
value will depend on the circumstances of each case. 105 1, C. 61 iC), 
For other eases see sec. S9 Evi. Act. 

Compromise petition. 

to lease is admissible, 17 C. W,, 14, 347, 

—relating to properties other than those in euit is not ad- 
missible. 16 C. L. J.7l, 19 C.W, H.347. 36 M. 46. 2 C, L. J. 343, 
11 C. L. J. 543, Contra., It evidence of title. 1917 Pat. 161, proves 
party's admission. 1917 Fat. 181. 

——when It forms part of the consideration, It is admissible. 
35 C. 837 : 12 C. W. N. 849 : 7 C. L. J. 492, 5 C. W. N. 485 24 I. C. 
135, 34 0. 456 

which does not convey or tranafer or release any Immoy. 

able property is admissible. 20C. W. N, 210 P. C. 

■ -—If patties give effect to, by conduct it is admissible. 19 0. 
W. N, 250 P. Cm 27 C. W. N. IC54. 

is admissible to prove the oral agreement to grant ^ 

16 C. L. J. 71, 19 C. W. K. 317. 
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evidence iCT. 


Admissibility of the following documents— 

0led after decree ia s mortgage suit as regards inlwest 

adjustment which the court accepts. Is admissihle. 17 C. L. J. 

filed in criminai court as regards w q!i 

court making no order upon it. is not admissible. 12 0. W.I’* > 

Con/ra. is admissible. 23 C. L J. 553. „v.o 

reciting mortgage deed niay bs used as^ evidence wn 

mortgage bond is not forthcomiog. tl O. W. N. 255 P. C. . 

not rea-judicata with respect to properties other tBau 

suit. 36 M 46, 3i 0. 456. Dist. « r t iRJ 

alteroatire terms lo, must bo given effect to. -3 L. u.J‘ ' 


Compromise decree. 

— — 5n title 8u«t is admissible {q reot-suit to prove reot stated 
there t e. as admission 13C. W- N. 217. rt ur 

m contr&veQtion of «ec. 22 B. T. Act Is nullity. 17 O, w. 

N 496. 

is admissibie without registration. 3S B. 576. 


Decree. 

—for rent obtained by co-sharer is admissible to prove rest* 
22 a W. N. 304. . __ 

—/or rent obtained by co-sharer making others pro-jorma 
defendants is admissible to prove rent in a suit brought ^TP^O'forma 
defendant. 17 C. W. .N. 10|5. 22 C. 533. IOC. W. N. 1084 . 25 0. 521. 


Horeseope. 

—is not admissible to prove age. 37 0. 819, 9 C. 613 Contra. 
It Is admissible. 17 5f. 134. 

Judgment, decree, net Inter partec. 

not admisiible. 6 C. 171 F. B.. 20 C. IV. N. 6iS. Th» 

existence may be admissible as a fact in issue or as a 
fact or as a transaction but tbe recitals in it are not adml^'o**’ 
20 C. W. N. 613 Contra. It la admissible. 22 G. 533 P. C . I O. W. 
N. 265 P. C., 25 0. 522 : 2 O. W. N. 501, 6 C. L. J. 22. 18 0. W. Jf. 951. 
Land revenue reports. 

—•not admissible. 20 C. L. J. 515. 


Lease. 

to prove nature of tenancy is admissible though not regi*' 

tered. 19 C IV. N. 115 n.^ , . „bf»cu- 


17 


grms 

672 : 


10 0. W. N. GIB Contra. 13 0. W, If. 595. 

— agreement to. Is admissible without 
202, 25 C. W, N. 220. 


regislrati-m. 33 0- 
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AdmlstlbUfty of the foMewIrtB document*— contj. 

Letter* 

in place of lease Is not adnisilbie. 16 C W. K. SIO d. 97 
C. 293, 91 C 281, F B. hut as turety bond or agreement of gift Is 
admissible IG C. U J. 53 P, C . 20 C W. N. 1054 P C., 21 C. L. 
J. 279 P. C. but secondary eTldencet* not admissible. 26 C. S3, 
2 C. W N. 6(9 to prove admission Is admissible and need not bo 
stamped or registered. 23 W R. 325, S C. 861, 

by or to accused ia admlasibio. 18 C. W. N. 386. 

Map. 

made for one purpose caonot be used for another purpose. 


filed aa correct lo former proceeding it admissible. 7 W. 

R. 249 

maps aud suiTeya made for revenue purposes are oflicial 

documents. 1934 Cal 977. 

a map and a report of the commissioner prepared in one 

auit may be admissible la evidence in another suit if the commis- 
sioner is examined as a witness. 105 I. C. 61 {u). 

Memorandum of agreement. 

ueder which the lessee takes possession thoudh not register- 
ed Is admissible. 19 C. W. N. 56. 

Paper bodk. 

——Paper booke of the H. C. are not admissible in evidence 
in the absence of proof that the papers printed in that book are 
the true copies of the original documents. 1929 Fat. 41 : 
114 I. C 469. 

Partition Chltta 

distributlog Govt, revenue is a public document aud its copy 

is admissible. IS C. W. N. 515. 

Partition deed. 

unregistered, not admissible. 15 O. W. N. 375, 12 C. L. J. 25 

Partition Paper. 

copies of, under Regulation XIX of 1814. between parties 

is admissible. 23 0. W. N. 43. 25 C. 90 and 17 0. W. N. 779 ; 17 C. 
L. J. 462 List., IS C. W. N. 93 followed 

entries in fiaficara papers arc valuable pieces of evidence, 

29 C. W. N. 333 : 86 I. C. 835. 

Petition. 

—verified, is admissible to prove admission. 14 W^. R. 484, 21 
W. R. 34. 

Plaint. 

rough draft of, previoualy Sled, is admissible. 15 51. 19. 
—copy of verified, is admissible. IS W. R. 437: 10 D. L. 

Ap, 31. crnifro. 7 Pat. L. T. 267 : 92 I. C. 184 ; 1926 Pat. 184. 
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Admissibility ef evidence— conid. 

in order to rely on circamstantUl evidence In criminal 
cases the follorring principle shoald be observed :—(l) The circums- 
tance from tvhich an inference adverse to the accused is sought to 
be dratvD must be proved beyond all reasonable doubts and must 
be closely connected with the fact sought to be inferred tberefrotn : 
(2) the circumstance from which an inference of guilt is sought 
to he drawn must be incompatible with the innocence of 
accused and Incapable of explanation upon any other reasonabje 
hypothesis than that of guilt. 35 C. W. N. 169 i 52 C. L. J. = 
1931 Cr. C. 43 : 1931 Cal. 11. 

description of witness in the heading of the deposition 

recorded, is no evidence. 8 C. W- N. 241 P. C. ' 

■ . " Statement of age of a witness at the beading of the deposi- 
tion is not evidence. 3 J C. L. J. 90. 8 C W. N. 241, 24 I. A. 108 P. C. 

deposition of the defendant in a previous suit as witness is 

not admissible as admission la tbe subsequent suit under a 33 £vi. 
Act. 36 C L. J. 186. 

to prove a deposition it is not enough to file a certified 
copy of the deposition. Identity of tbe person who gave tbe deposi- 
tion must be proved. 30 C. W. N. 254: 1926 Cal. 705 : 93 I. C. 115. 

—absence of entry In a document is relevant ; Its effect Is to 
be determined on the light of tbe general evidence in the case. 35 C. 
L. J. 369. 

^—of a witness dying before cross-czaniination is not adniis* 
Bible. 17 0. W. N. 230. 

of plaintiff to contradict tbe defendant’s document after 
defendant has closed his case ia not admissible. 37 B. 582. 

ADMISSIBILITY OF STATEMENT, 
of one-self in a previous deposition to prove pedigree is 
admissible if tbat was made at a time wbeu there was no contro- 
versy. 12 O. W. N. 266. 

—made In another suit is admissible 22 C. W. N. 363. 
—made ia a JCabuli/at Is admissible. 19 C. L. J. I. 

previous statement of a member of a- family as to tbe non- 
existence of s person is admissible under a. 39 Evl. Act. 18 C. W. 
N. 160 n, so tbe statement of a relative rs to the ageoftbo minor. 
19 C. W. N. 646. 20 C. 7S8 /o7. 24 O. 265 and 17 O. 849 not /ol. 
tbe statement of a relative 88 to tbe birth of a person is admissible. 
19 C. W. N. 646. 

—statement made by defendant in talk of compromise I* 
admissible and it binds tbe co^)e^endant if there be joint llabllitr- 
25 C. L. J. 42 : 20 C. W. N. 117 : 21 a W. N. 996. 

—statement partly against and partly for, the former can be 
used ngalcat one but tbs latter cannot housed for bim. 17C. 

N. 1013. 

— previous statement may be proved to bo mistake or untrue* 
unless another person has been Induced thereby to change bis 
position. 11 O. W. N. 321 p. 329 P. C. 
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Admissibility of statement— ro«if(f. 

ststemeot which is eommuoicatlon during marriage it not 
admissible. 40 C 891. 

^—'Statement of deceased perton as to castom. if made at the 
time of controrers}', is not admissible. SI C L. J. 9 P. C< 

st.'itcment of husband as to date of birth of wife is admis* 

Bible. 19 C W. N :&■» P. C. 

statement of presiding judge aa to what happened before 

him is conclusive evidence SI C. \V. M 35 F. B, 

statements of ages of witnesses at the bead of deposition 

do DDt furnish evidence on the subject. 28 C, IV. N, 1033 ; 39 C. 
L. J. 90 8'J I 0 337, 8 C. W. N. 24 P. C., 21 A. 108 Ref. 

statement In a util cannot bo evidence of title. 41 C. L. 

J. 258 : 87 1 C. 404. 

OBJECTION TO ADMISSIBILITY 
^—objection to admissibility of document should bo taken at 
the first instance and cannot be taken In appeal. 6C.L.J. 22, 31 
C. 10.39 : 6 C L J. 678 P. C. 

—where a certain piece of evidence is not legally admissible 
the omissio ' ' *' admissible. 49C. L, J. 

39. 78 I. C. • 288 : 107 1, 0. <57 1 30 

Bom L. R. P> C. 

—an • reception of an Irtele* 

■rant document does not make It admissible, but where such docn* 
meot is admitted in the first Court without any objection no party 
on object to its reception in evidence at any late stage. 43 C. 
L. 3 274 : 94 I C. 279. 

a party cannot in second appeal cballepge the admissibility 

of a document which had been admitted In evidence without objee* 
tlon in both the lower courts 97 I. C. 414. 

when evidence Is received without objection In direct con- 
travention of an Imperative provision of the law, the principle on 
which uDobj'ected evidence is admitted, be It acQUieacenco. waiver 
or estoppel, none of which is available against a positive legislative 
enactment docs not apply. 27 C. W, N. 134. 

——when an Instrument Is once admitted in any proceeding 
cither under s. 35 or 36 of the Stamp Act, Ills available In that 
proceeding for all purposes as If it bad been properly stamped at 
the outset 27 C. W. N. 513. 


——objection to admissibility may be taken at any time but the 
method of proving must be Questioned before proof. 9 0. W. N. Ill 
82 I. C. 974,(0 : 1925 Cal, 452, 8 pat. 783 : 1929 Pat, 739. ’ 


—an erroneous omission to object to that which Is not evt- 
dence does not make It admissible. 23 J. A. 1C6. 29 A. 76 P C 
91 1. C. 449 (C). 43 G L. J. 274. 

—when Inadmissible evidence is wrongly admitted without 
any objection being made the appellate const should dismiss 
evidence from consideration. 47 C. L. J. 288 : i07 I, 0. 457 • 
Bom. L. R. 757 : 1927 P. C. 127 
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Examination ol wliness'^COnCif. 

' ' a pleader in the ntuj^ss>7 court can put questions from his 
own recollecUoD and knowledge. 13 O. W. Jf. 340 s 36 C. 375: 
9 C. L. J. 259. 

—•a pleader who is authorised to .withdraw the suit or to 
gire up claims, can place the deft, on special oath and bind i'** 
client thereby. 24 0. W. 27.-385. 

PROOF, 

living as husband and wife may dispense with the proof of 

marriage 17 C. W. N 494. 38 0.700. ' 

it would be unwise ot s judge to act in a disputed Indiao 

case upon oral evidence that there had been an ante-nuptial agree- 
ment which would in effect bo a marriage settleoieiit unless there 
was contemporaneous written evidence to corroborate the oral 
t. J- S -■ (8 M. 605 : BS 1, 0. 5SI : 
1925 M. W. N. 717 j 23 A. L. J. 662. 

n document cannot be proved In/erentSaliy* 

V, W , N« 531, 

‘ • .lliterate person cannot 

' • . : . rltlng of the altertwg 

■ • • 35 A. 385. 

^ evidence 'usleM it 

. • • • • W.N.3J48. 

■ * ^ ^ • document may be gif®* 

-^adoilasloa of execution of * mortgage bond by son® 

7 ir 8rw!T lifter 'ii ^v.i ”1: 

''7"~*hea attesting witness repudiates the execution and aigoa* 

piff. must prove his case though ez-parti, -30 O. W, N. 1192. 

^ as to the proof of age is nothing.’ 21 

copy of transfer certificate containing date of birth l« =* 

evidence thereof. It is the admission register alone which would 
be evidence. 57 if. L. J. 603 s 30 L, W, $14, 

——presence of semen on the woman'a Joln-clotb Is not a sur® 
teat that she consented to an Intercourse. i925 Lah.94. 

—^{n case of a grant century old when direct evidence cannot 
fOTlbccme, resort must be had tO' secondary evidence or to the 
inference of a legal origin to' bo drawn from long user. '-18 0.‘ 

N. 1317 I 20 0. U J. 407, P. C., 18 a W. N, 898, P. C , 24 1. 0. 354. 

a recital In a deed of recent dato ciecuted by a Hindu 

widow Is no proof of the fact recited therein. 1323 All. 223 5 119 f* 

O. 514; 27 A. L.J. 309. , .*> , j* • 
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Proof ~-contd, , 

vhere there !■ a difficult iuTeatfgAtion of facta the hiitory 

of which IS somewhat obscure cootcmporaocoua doeumeDtarr 
evidence should be preferred to any amouat of ora] evidence. 
U9 I.C. t9 ; 1929 AIL 545. 

——if the origioal deed of grant be not forthcoming, title may 
be proved by subsequent conveyance. 18 C. W. N. 898 P. C. 

the ordinary means of proving the ezeentton of a doenment 

is by calling some one who saw the wriling or who knows the 
handwriting or by the comiiarison of signature with other signature 
on other documenta. 59 1. C. 188 (c). 

—— suspicion la not a ground for judicial decision. 49 0. 93: 
66 I. C. 15. 

ordinarily In a boundary dispute the commissroner's report 

Is of great importance 90 1. 0. 643. * 

—for a deposition to be proved It is not enough merely to 
file a certified copy of the deposition. It is necessary to adduce 
evidence proving the identity of the person who gave the depoal' 
tioo. 30 C W.N.254. 

—when the evidence islet >» the question of burden of proof 
is merely acsdemkel. 106 1.0.243 1 1928 Pat. 190: 9 Pat, L. T.3d3. 
lOENTIFICATlON. 


—a witness's evidence of Identification given In court should 



as evidence against accused persons, where the U. who recorded 
the note has not been called as a witness, gl I. C. 45 : 25 Cr.L.-J. 557. 

—witness picking out accused person &om crowd is no proof 
that such accused was participator in the crime. 5 Lab. 398. 

. — JT. U. . ..... -- T tijg 

• B 3W that 

itute in 

■ ■ evidence 

. that A 
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INDIAS BXTRAmnOir ACT. 


Identification — contd, 

—the fact that an eye-wltDeas la unable to identlfr 
after a lapse of six years Is not of great importance. 95 I. C. 593. 
1926 Lab. 392 : 27 Cr L. J. 817 ' - ' . 

Where witnesses who ore alleged to bare picked out toe 

accused at an identiScation parade do not themselves say that they 
picked out the man, but the officera conducting the parade speak te 
what took place, their evidence la la no sense secondary erideucs 
and is admissible. 92 I. C. 167: 1926 Lsh. 310 : 27 Cr. L. J. Sl.’i. 

at an Identification parade it is unnecessary for the officer 

holding the parade to record at the time or examine the witnesses 
as to the part played by each Individual. 92 1 0. 167 ; 27 Cr. L. J- 
21S : 1926 Lab, 310. 

—where an identification parade is sought to be prored. the 
correct procedure is not to have the Magistrate who coflductefl 
the identification parade simply depose to a memorandum which 
be prepared at the time The summary of the result of the indeBti" 
fication should be given ordinarily as part of the oral 'evidence Jn 
the case. 93 I. C. 1051 : 27 Cr. L. J. 555 ; 1926 Lab. 378. • . 

—Where the accused (a charged of false personation under 
s. 82 of the Registration Act it is open to the court to 
finger impressioo of the accused for eomnarlsoo. 104 !• 0, 61o: 
6 Pat. 305 ; 28 Cr. L. J. 850. 

INDIAN EXTRADITION ACT. 

—Extradition under any condition is an Invasion of 
•common law right and where there is a treaty followed by a Statute 
recogalsiag the treaty, the procedure is to be ia accordance with the 
treaty and statute and no further condition can be imposed by the 
courts. 30 Or. L. J. 24; 1930 M. W. N. 381 , 47 O.- 37 /ol. 48 0 . 5-5 
Explained. - . 

—the East Indian possessions of France are not a foreign state. 
above ease. 


S». 3^.^ 

Cr. O. L. 327. 


ibcd by person “ccused 
1 must bo reguJateo oy 
i the fullest discretion 
353 : 10 Ind. 0. 958 : - 


■ Is not eubfecl to 

.737: SSaSIJj 
36 M, L- 
12 C. L. J. 595. 


12 Jnd. C.273i;i‘j. ' 

• —the jurisdiction of the ’? r ’• — »-»»•« nature 

of Habeas Corpus under s. 491 • .* i 

by the Govt, of India of a warr ■ ■ ■ : ' ' 

15 0, W,N. 1053 : 39 0.164 ;M ' ! . ' : ' ^ 

—the .Evidence Act docs oot contain the whole Isw of evidence 
applicable to British India ; where therefore the records o/a German 
Court were not authenticated la accordance with the Indian Evidence 
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St. 3-4 — contd. 

Act but in the mantier prescribed by the English Extradition Act, 
svhich is applicable in this country, the records were admissible 
under it, case. 

where a warrant under s. 4 of ibis Act hsd been issued by a 
M. when the fugitive was outside the local limits of the jurisdiction 
of the M the warrant was at its inception without jurisdiction, 
abote case. ‘ ■ 

a person against whom extradition proceedings are taken 

must under the AOt be given a reasonable opportunity of adducing 
evidence, above case. 

8 3 gives the Govt, authority to empower any M. to enquire 

into a case who has jurisdiction to inquire into a crime of- like 
nature and the fugitive need not be within the local jurisdiction, 
above case, < ■ 

Sa. 7-8. 

—'there is no provision in this Act making inquiry by a com* 
intent British Court in British India, into the truth of the accuBa> 
tion whether in the presence of the accused or otherwise, a condition 
precedent to the issue and execution of the warrant of the Politloal 
Agent under this S€c 7 Bom. L. B. 463 : 2 Cr. L. J. 439, 41 0. 400': 
18 0. W. N. 869 s 14 Cr. L. J. 673 : 21 Ind. C. 993 /of. 

•« A — - - — — jj^jd by Ms. with a view to 

• ... deeltable and they ahnuld, 

• ' Political Agent under s. 7 

" ' with the Act is an executive 

• ’ * ‘vision with such' execution. 

The power of the court to Interfere otherwise than by way of 
revision e g. under e. 491 C. P. C. is untouched by this decision. 
19C. W. N.221. 

— _.j«- Ai. . pjjg jjg 

, ■ ■ ■ or 561 A of 

, . 33: 1171.0. 

—where a warrant is sent by political Agent of, a Native 
State'to a Dt. MaRistrate it is no part of the duty of the M. to 
ascertain whether pnna/acie case exists or not, the responsibility 
'vesting with the Issuing officer. 95 I. O. 275 ; 27 0. L. r 

27PuDj.L.B. 312,1926 Lah. 411. 

_ J notwithstanding that s. 15 ousts the 'jurisdiction of the 



I.VDUK EXTB^PITION iCT. 

S*. 7-0 — contd, 

<l>e peiilioner or that tliB cirrao- 
• which that officer was origioallf moved, do aot 

S?3 RE.!a"9f|ci!£T3“°''" 

i cannot bold a person to bail to appear before a 

triOuaai In a State to which the Act applies. The II. can bind e«t 
tne prisoner to appear before himself, and then when the prisoner 
receiving the warrant frerothe 
^oiiticaJ Agent, can proceed to execute It under s. 7 cJ, (2) or nodrr 
fla- Pf'sooer over to appear at the time and plac« 

indicated m the warrant. 33 C. 1032 j 4 Cr. h. J. 366. 

cannot release the prisoner, who has been arrested 

on a warrant issued br the Political Agent, on bail and direct binr 
Xr Political Agont on a certain date in the absence 

"'• *' . 

fisd 9 - whom a warrant has been sddres- 

M « J- H® ao arrested peraea 

to ha/i apart from the proWsfons of ss. 8 and 8A, above ea$e. ' 

® cheating is an extradition offence, so far as 

co.ncerned under the Indian Ertradion Act not* 

■ ' • ‘ . ■ „ • • • I Treaty 

• ■ • ■■ .•• ! 310. 

, ' , ' ' * ■ . .1 • basnet 

1915 kll!-. 61 1. oVlTsVisCnt. ''' 


s. to. 

to ntih prriSfjf "• '» BtllIsS S 

given or complaint laid . . • . ■ '"fj-lgn 

committed by Native : • . .. ^MaSr 

within and beyond the . • ■ y®rd«n 

State, and to order warr ■■ ' ■ •accused 

persons. 8 Bom. L. n. 507 r 4 Cr. L. J. «. ' '■ 

person without wamnt either 
Cr. P. a or a. 32 e of (he Bombay City Folies 
arrested is detained byaif. under s. 
DeMr)n^«n?*u ®P®“ *° **'® *® release the arrested 

person on bail under s. 30 (i), 26 Dooi. L. R. &Si. 

S. t4. 

**5? power to order the transferof on inquiry 
vvT^ /’(S-n P^^Worr# of 6. Hof the Extradition 

BnJi/ik ‘I*® Jih to bold an inquiry 

IS O W j5®735®*’2"c*‘l J** Exccntlve Oort. 
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S. 15. 

this sec. ousts the jurisdiction of the H. C. to inquire Into the 

propriety of the warrant 7 Bom. L. It. 463 : S Or. L. J. 439. 

S. 10. 

— >-s IS only provides that the Act shall not worh against the 
will of either party so as unduly to loiposa any UabUtty on Bu&h 
party. It docs not prevent tbeir co-operation in a friendly action 
according to the committee of nations. 91 1. C 69 : 27 .Cr. h. J. 37 : 
1926 Sind 126. 

INDIAN PENAL CODE. 

S, 1. (Title and extent of operation of tho Coda ) 

the Code does not contain specific repeal of penal law in 

force with the intentian that offences omitted herefrom would not 
'be exempted from penal consequences 41 C. 173, 21). 

>^~offencea committed prior to the operation of the .Act are 
punishable under the old Acts and Regulations. 1 All. S99. confra t 
t 0. 225 F. B. 

tbs Penal Code does not extend to the tributary Mebals of 
Uohurbhunia and Kbeonjur. 8 C. 965 F. B.. 7 C. 523. 20 O.’W. K. 
62, 16 C 667. 

' ' ' atatlos of Bangalore 

of British India. 10 

Bom. i8b, so also civii siatiuu at rvauuwju. 14 Bom. L. fi. 276. 
Dist. 9 Bom. 249. 

the exercise of jurisdiction by the High Court was meant to 
be subject to the general legislative power of the Governor General 
in Council, 4 C. 172 P. C. . , , < 

——If there is no general erimlnal jarisdiotion then a person who 
has committed an offence in Brltiih territory cannot be arrested at 
a station on a railway line passing tbrougb a Kative State.- 24 L A. 
137, P. C., 13 Bom. L. B. 296. 304. 

—a subject of the tfatlve State is not liable to be punished 
under the I. P. C. for retaiaiog stolen property within the Native 
State. 48 A. 687 s 98 1. 0. 655 r 27 Cr, L. J. 991 j 24 A. L. J. 767 : 
1927 All. 80. . ; , • . - - . 

'S. 2. (Punishment for offences committed within the 
terrltorlea.l ‘ : i • 

• Application of the section. 

... «_t.r-u -J., u person shall be liable to 

• aerwise etc” shall be read 

■ ■ reservation with regard to 

■ ' 30 Cr. L. J. 460: IIS I 

—this section makes the law exhaustive as to the punishment 
of any offence under any of its <sectioas. 17 C. W. 24,297: 



Just be eoostrnef! Jo its oatnral 
or EogJisb Law ceed Bot be *”“®t •o’j; 
I ; 41 C.L.J. 540t S5 1. C. 47 : 5 Pet. I*- «* 


S. 2. AppHcatipn of the section — ccrtli. ’ 

—the object of the section is to iJecIare the liahiStJ ' * 
persDss firespectire of rac^. oetioBaUtr. caste cr ereeo. 
punished coder this section. 25 A- SI. 

Master and ssrrant. 

a master is not criraiBally xespoaiiMe for the 

ectsofserrant. HeisoaJr crtaicaUr pcaithablewhe > 
does the act .07 permits it to be done. 6W.R,Cr.60. 

—a statBte zaap impose erimical liability *7^2 R. 

for the acts of senraats. 9 C. S49. 10 Bom. L. B. IC5f, 9 Bern. 

967, 1059. ' . cr 

but if a servant does that for which be i* b®* Ail 116. 

for his own personal benefit, the caster is not liable. 54 ai 
39 0.344. 

—in case of llceacee be Is generally held respcssibJe w 
acts of his Eervants. 24 Bon. 423. 2 Bom. c. . r 'rnbli: 

so also in case of Statutes passed for the * ?q r £S1 

faeallh and sanitation the caster is generally held liable. 39 • 
Cenatruetion of the statutes. (General.) 

——the Code oust 
differences from prior 

197: ?9C W. K. 181 ; 4 . 

mSM. W.N.26 : 2$ CT.L.J.S14: 1925 P.C.J, 

— DOtbiag is to be regarded witbla the 
which Is not clearly and intelligibly described in the TfiT ^ 
the Statute Itself. 8 C. 214 ; in Interpreting the Act, full and a« J; ^ 
effect to every word used is to be glren, 38 All. S64 ; the ® j. ^ 

of the Code is to be exhaustive on the matters in ‘ _ithe 

it declares the law, and tbe Judge cannot disregard the lettjf, , , 

enactment. S9 O. 707, 715. 4 Bom. L. B. 793, 776 P. C„ f»» ““ 
natural meaning should be gireo to the proTislons. 8 0. 63<. ^ 

—the Code must be constrned most favourably 
liberties of the aubjects. IB. 30$. 311. 

in Interpreting the section of the boot Reports of 

Law Commission may be referred to. 8 B. 241, 38 B. 616. 

Couficil 

■ n. L.R- 

. objects 

auo indioun, uvjie iUif,iunitu. 4oa>. uiu. ... 4^(1, 

— mareioal notes cannot be referred to. 26 All- «( 

11 Bom. L. R. 576. P, C.. 2 Bom. L. R. 91B. 1 P. L. T. J‘-* 
C.55.59. ^ 

—punctuation Is to be taken Into consideration. 17 B®®’* " 
R. 56.12 M,L.T. 224. „ ,, ,5 15 

—illustration does not control the section. 1 All. 34. ' ' 

^ B. 431. 2* C, W. N. 982, 32 C L. J. 94, coairo. It forms tor r»i 
of the statuto. 21 Bom. L. R, 558 P. C, 
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S 2. Censtructlen of th« statute* (General)— ronfcf. 

— ^cverf iagiflattoa is prospective only, it Is rctroapectire also 
when expressly so provided, or when it relates to practice or 
procedure. 17 C. W N. 885, 18 a W. N. 804, 23 C. L. J. 506 

judicial order should be reasonably coottrued. 17 C, W. N. 565. 
vrhere the veords of the Act, as eBseted, are eUar, the 
Legislature only, and not the Courts, can correct any mistake 
involTed >□ tbeir use. 13 C. L. J. 250. * 

ID construiDg a Statute the Court will give much weight 

to the interpretation put upon it aince its enaetment. 23 0. L. J. 
27. 7 C. L. J. 563 • 35 C. 701. /(«/, 

where statute uses language of doubtful import and has 

been interpreted in a particular manner for a number of years, the 
explanation given to the obscure meaning may reduce the 
uncertainty to a fixed rule 31 C. 954 f. B. 

where two co'crdloate sections arc apparently Ineonaiatent 

an effort must be made to reconcile them. If impossible the later 
wiU prevail. Particular provision must always be strictly construed 
as against the general provielone. 25C.W. if.9. 

—the rule of interpretations of all statutes is that the gram* 
tnatical and ocdioaty seme of the words Is to be adhered to where 
the langusge is clear and explicit the court must give effect to it.' 
whatever may be the consequence 32C. L.J. 303. - ^ 

—there is a great deal of difference between disposal and 
decision of a ease and a ‘case* is something less definite than 
a ■ suit 20 0. W. N. 1080, 18 C. W. N. 403, 15 0. W. N. 666. - 

——it Is always dangerous to paraphrase an enactment and not 
the less so if the enactment la perhaps not altogether happily 
expressed. 18 C 23; 171 A. 122 P. C. 

Reference to English cases if legal. 


• ' tinue to be 

, . s contrary 

* ' special and 

' : alone and 

. . ■ . • B.’ 

■■ ■■ • . • legitimate- 

, ' ... ,onstruction 

of statute. Tbe proper course is, in the first instance, to examine 
the language of the atatute, to interpret it, to ask what is its 
natural tneacing, unlutluenced by any cossideiation derived' from 
the previous state of law; to begin with an examination of the 
state of law on the point, is to attack the problem on the wrong end ; 
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S. 2. Rsferenee te English eases II IegaI~coni{?. 

criminal la*r applieabla to India has' been codified ia tbe 
Indian renal Code and the Orimloal Procedure Code with lb® 
that on any point specifically dealt with by it the law shall be 
ascertained by the interpretation of the lasgaage of thos* Oodes. 
45 M. 605 F. B, 

——the J udgea are to laterpret the law as glren to them by Jbe 
legislature of this country and they must be guided and controlled 
by its enactments 4Pat, L. J.72. . - 

“ — rules relating to procedure under an Indian Act should 
not be interpreted by reference to discussion relating to anotaer 
statute in England On ditferent coosiderakioo even where the language 
of the two statutes is the same. 51 C. 745; 1924 CaL 864. 

—where the point to be decided arises under the law of I“dia 
reference to Eogliah law U unAeoessary. 28 O. W. J?. 502 : 34 M.I*. 

T. 53 f S! 0. 304 ; 26 Boro. L. R. 571 ; 22 A. L. J. 173 P. C. ' 

—reliance on eases decided under the cnroiosl law of 
land is liable to mislead though such cases may sometimes be refer^d 
to as illuBtrating principle?. 19 C. W. N. 972 r 39 I. O. 465; 15 Cr. 
L.J. 641 

—the cognate topics (on abetment) are dealt with in BcsHsb 
law on such different lines that the cases under it are of litt'* 

00 assistance in administering the law of India. 46 0. 607. 
Jurledietlon. 

*— ~wb«a furlsdietiou is queatlooed, evideocs is to be taken. 
9 W. B. 29. 


S. O. (Punishment o» offences committed beyond b«* 
which by law may be tried within the territories.) 

—this section and seclion 4 relate to the ExtrA-terrHoTlul 
operation of the Code ; this section enacts that if a person Is to ha 
tried for "an offence committed beyond the limits of the ts*® 
territories” be shall be dealt with under the provisions of this Code. 
10 B. H. C. B. Cr. 356. 30 P. B. 1889. ^ 

——where ihe theft took place within British territory but the 
accused was fouod in possesslou of stolen articles beyond Britlaa 
terrilorry, held that the British Courts hadno jurisdiction to try 
the accused for an offence under s. 411 I. p. C. 18 0. W. N. H"® • 
241. 0,945 liSCr. L.J. 511, . „ 

- . ‘"ndla in Council 

■ I Act ofPaTlift* 

■ ■ as ultra vires. 


S, 4 (Extension of the Act (o the extra-terrltofl** 
offences.) 

—sec. 4 gives certain cxtra-terreltorlal jurlsdiotlon In respect 

of acts cooimltted-outside British India by a certain class oi 
ptnons Including the Indian subjects of 'his Majesty, but tto®®* 
not affect tb^ nature of the act. The act alleged must bo puaishaDi® 
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S.4. (Extentlon of the Aet to th» dxtra«tefritori>t eiraneet) 

—conld. 

under thii Code. 47 B. 907 : 23 Boca. L. R. 77i ; 1924 Bom. Si, 4 
O. W. N.1121. 

where a man Is In British India and be Is charged before 

a Magistrate with an offence under the Penal Code it will not avail 
farm to «ay that be bad been brought there jJlegolJy from a foreign 
country 1928 Sind 161 • 112 1. 0. 67S • 29 Cr. L. J. 1089 B. 35 B. 225 
/ol. (20 C. 20. 8 S. L R. 18. 7 S. L. R 126) 

—~tbe term, '‘Native Indian eubjeota of hla Majesty” docs not 
loelnde aervants ofbfs Sfaieaty Id if. 17& 

Native Indian subject means only aubjects ife /ure and not 

de facto 1 P. R. 1885. 

a I) if addressed with a view to execute a warrant issued 

by a Political Agent of a Native State must act la pursuance of 
Buch warrant and cannot ascertain If any prima facie ease exists. 
2 P. R. 1909 

^~ia a recent case an accueed who had taken aheller In British 
India after commlttiog an offence at CbandCTnagore was extradited 
in virtue of the treaty with France of 1815. 30 0. L. J.24.i 

—the High Courts are empowered by the Charter to try 
European British subjecte and eervants of the Sing for offences 
committed in territories of Native Princes. 8 B. B. 0. Or. ,22, 2 
M.H.C. 444. 

>-^no charge as to any offence provided la see. 188 Cr. P. C. 
shall be enquired into Br'“-*- *— ’ * • 

if there be any. certifies, 1 
the sanction of the Locs 
L R. 527, 3 Bom. Cr. C 1 
L. R. 513. 13 M. 428. 5 M. 2 
should be taken timely. 4 

word “found” in sec. 188 Cr. F.O. means not wbere a person is 
discovered, but where he is actually present. 6B. 622. 

-.-in the Nasik Conspiracy case it was held that where the 
. accused was in the country and was charged with an offence nnder 
the 1. P. C., it would not avail him to say that he was brought 
there Illegally from a foreign country. 13 Bom. L. R. 296. 304 :1 
Bom. Cr. 0. 26, 34, 7 Bur. L. R. 83 contra. 24 I. A. 137 P. C. 

subsequent annexation does not change the jurisdiction, 

2 W. B. 49. 34 A. 118. 33 All. 578, 8 A. L. J. 705, 34 AH. 451, ’ ' 

—in case of breach of contract the accused can be tried only 
wbere the contract Is entered into and breach is commtted. 7 M. 
354. 10 M. 21. 

the Presidency Magistrate has jurisdiction in ’ admiralty 
rases. 3 Bom. L. R. 253, 25 Bom, 63. disf. 39 C. 487. 

S. 6. (Certain laws net affected by fhe Act). 

offence punishable under epeeisl or local -laws maybe 

punishable under the Penal Code. G M. 249. 1 AVeir 26, 8 Bo 
L. R. 4l4, 26 P. R. 1915, but not so where the special Act 
Intended to be complete-la itself. 22 0. 131, 139,"1M. £5, 
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s. 5, (Ceptafn laws not affeeteeP by the Aci)^_eontd. 


. fnf«fred. P. B. No. 45. bat a 

, ^ : both tfao Jaws for the laroa 

■ ■ ■ ■ ■ ' . . desirable that he should b« 

... ■ . ' . I . W, B. 100 ; 5 C. L. J. i'r 

■ ' ■ • ment tberosQ provided be tot 

vueii me acouseo should bo convicted under this Code. 
11 P. B. 1874 but the oonviotioo once inflicted under the Special 
Law should not be quashed. 8 tV. R, 55, 

7 ‘special or local law" means such law aa the Oploo. 
or tbe Gambline Act and not s vast B7»tem like the English 
C?.“w saT' X: J.147J 92*1. 0. 737: 27 

t * section does not affect the Common Law principle 

introduced into the Presidency towns by which the High OourU 
fia^ power to punish offences of contempt. 41 0. 173. 10 0. 100, 
P.C., 45 C. 169, 23 Bom. L.iL368.26 0. L. J. 345. 401, hut not for 
contempt of a criminal court in Mofussih 17 C. W. N. 1253. 1282. 
nmZ — prescribed by the Govt, under which the Bank 
umcers are directed to accept or return defaced coins does not affect 
the proTisious of the t. P. C. -48 A. 603 t 93 I. C. Z51 : 1926 All. 321 *. 
*• Cr, L. J. 426. 


tlona) (Definitions should bo understood subjeot <e «*e»P’ 


. illustrations cannot control plain meanlnc of the aectloo. 

Bom L^I^VsV^ ®**’^**° meaning of the section. 7 C. J32, 


r -m*””***?. indication of the fotentionsoftbe 
•Lxigislature. 15 B. 491. 


S. 7. (Sense of expression once explained). 

one of several posstblo meaaiogs should be ascertained by 

consulting the statute. 3 W. H. C.Ap. 11. 

S. Q>62. (OefJnUfoneand Benoral explanations). 

S. to. Man. 


374, " 392 *”*° coatradfatloctlon to woman. (I86S) 4 C. P. 

S. 11., Person. 

*“•’^“'*0 the Government as » 

representative of the whole community. 1 Bom. 610, 622, 

S. 17. Government. 


«i...s7r"“ thomBoaeomsnt of a Khas ilehal Is 

also Qoverument. • 26 C.16S. ■ 


- person other than aoo who is o/Iieiaily drsJgonled a* a 

M«Bie‘rate fa « Judge only when bo cxerclsw 
Jorisdiofion In a suit or proceediag. that is to say. he is a Jadg* 



fSDtiS PESAL CODE. 


925 


'S. 19. Judge — confcf. 

only 80 far as that 8ult or proceediog is cosccr&od but he is sot a 
judge wbeo he has do aeisin of the suit or proceediog In irhich bo 
caa gWe a deboite judgmeot, and it It clear from t> 4 (2) of the Cr. 
P C. read with this aoction. 33 I. C 963 * 27 Cr, L. J. 499 ; 7 Pat, 
L. T. 304 : 1926 Pal. 214 . 5 Pat. 110. 

—legal proceedings In a. W mean proceedings prescribed 
bf law in which a decision la gWea. 1929 Mad. 175 ; 114 1. 0. 817 : 
30 Cr L. 2. 36S. 

S. 2t. (Public servant, who is) 7 

c/. peons executing any judicial process, 2 B. L. R. 21 P. B. 
or warrant of arrest. 22 C. S96. 1S9 ate public servants, 

cl.e. — there must be soma case or matter existing la dispute or 
coatroversy between the parties. 6 C. W. M. 29S. 

el 7. — convict warders also come under this clause, 7 W, R. 
99. P. R. No 22 of 1908. 26 Bom. L. R. 267 : 83 1. C. 312 : 25 Cr. 
L.J 1382. 

-~tbe warder of a jail la a publlo servant. 1929 Lab. 631 : U9 
I. C. 762 . 30 Cr. L. J. 1103 : 1929 Cr. C. 190. 

cl. 8.~Beveoue and Police patels, 21 B. 517. persons appointed 
Qovt. Solicitor to conduct prosecutions. 3 C. 497, the officers of the 
Society for the PrcveatlonofCruett; to Animals. 3 C. L. J. 475, 
tbe porait of a Tillage. 26 All, 542, come under this clause. 

•~>'an agent of tbe Society for tbe Prevention of Cruelty to 
Aulmals appointed as a member of ibe City Police under Act III of 
1888 is a publlo servant. 46M.90 : 69 I. 0. 464 i 23 Cr. L. J. 736. 
3 0. L. J. 475,f?«/. 

cl. a — the word "officer" in this clause meant « person em- 
ployed to exercise a deligated function of Oovt. 12B. H. 0. 1, 18 


UJ kUl. vutieuvui, 4.0 V. too, d Lukvnalce, <, IH, ««. L. 

I4S, a superjuemery peon in tbe Collector's Court remunerated by 
feet, 7 B. H R. 416. are public servants; a manager of an estate 
°^ "^ ******* ® public servant, 21 All. 427, contra. 
.8 C. 344, but a peon employed by each a manager is not. 7M. 17. 
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S. 2t. (Public servant, who is)? — contd. ■ 

-—any person who choose* to take upon hfmseJf the duties and 
responsibilities beioogiog to the position . of a public servant is a 
public servant, 8 All. 201. whatever legal defects there may be. 16 
W, R, 27 : 7 B L. R. 446. • • ; ■ 

a Munhjipal Inspector. 13 M. 131,. a Sanitary Inspector. 

21 hf. 428, a karknn (1876) vinrep. Cr. 0. -117, ’a volunteer serviGg 
in a Tahellder'g office, SAIL 201. and a Zamindar’s karnam, ISM* 
127, are held to be pubho servants. . . 

the definition fnctudes a tax-collector in Municipality. I 

Pat. 423 : 3 Pat. L. T. SS9 ; 1922 Pat. 532. 

—where a person who made the complaint was a conservancy 
overseer and purported to act in tbo discharge of bis official duties 
under the Caicutta Municipal Act he was a public servant. 34 C. 
W. N. 449, * • 

tbe patwarri of a village entitled to collect, cesses as if 

they were land-revenue is a public servant, 68 I. C. 157 : 23 Cr. L. J. 
557 : 1923 Nag, 146. 


Who is not public servant. , 

—a receiver appointed under the Land Registration’ Act 1? 
not a public servant. 29 C. 236. 

—a lessee of a village undertaking to keep an aecouut of 
Forest revenues, 12 B. H. C. 1, a Mysore Policeman, 1 

432, A carter »%., Y M. 18, a 0^*5* 

employed by allowance; 35 C. 

664, a Podda ;76, an arbitrator, 

appointed by ...4 .V « *..wwcvv.ug uuaei eeo. 145, Cr, P. 

30 0. 1084, a villager required to bring an aocused'person Into a 
police-station In arrest under sec. 11 of the Burma Village Aotr 
2 U. B R. 122, a Uunicipel Water Tax-Collector 1 A.- L. J. are ool 
Public Servants. 


S, 22, (Movable property). 

corporeal property is property perceivable by the 'senses in 

contradistinction to incorporeal rights as obligations of all kinds. 
1 Weir 28, 4 5(. 228. In a case where the question was whether 
a letter received by post could be considered movable property 
of tbe receiver It was held that the accused -could not bo convlolso 
of dishonest misappropriation of property with respect to his 
retention of a letter. 40 All. 119. 

■ ■ -any part of the earth or any component part of-the soil 
Inclusive of stones and minerals, severed from the earth is niovsbio 
property. ■ 15 B. 702. 27 M. 531, P. B. 10 M. 255 overruUd. 


S. 23 (Wrongful gain or wrongful loss.) \- 
•—'■by unlawful meaBs** refers to an aot'whicb would^rendcr 
tbo doer liable to an action or prosecution. 2 L. B. R. 216 f. B- 
“—using a turban by tbo piedgeo of It Is not wrongful gain 
him nor wrongful loss to the owner; to constitute wrongful loss 
gain tbe property must be lost to tbe owner or he roust ho wroo6*u''^ 
kept out of It. 3M.H. 0. Ap.6 
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S. 23. (Wrongful a»ln or wrongful f«*i>-rvr.»f, 

—•‘wrongfully krpt out of any rrop^ty'* r.«ci 
of the benefit arising froef the posseasion eren *•? 

cot keeping out of posiestion with the ohject cauilng xt'.-A'a ft 
anxiety. 35 C. 416 

college-fees are held to te property within the ir.rar,!r.x rf 

this section 15 A.U 210. 

forcible and illegal ■letore of bnllocki of a widow In eatitfa^.. 

*• f J.I.. j. .. I - V.... V. ..V..4 <1 • "wrongful lots," 2 V», fLC?. 

> * . pounding of a cattle creo If 

■■ ‘ • *‘i • not merely permitting eattl" 

snatebing away a docomeot lying beside tba arbitrator 

preventing a witness for referring to an endorsement thereon dc/rs 
cot cause “wrongful lots" or "wrongful gain*’ 3 li. 261. 

breach of condition to tell a certain tLlng at a certain 

price after purchase does not constitute wrongful |ois or wrongful 
gain to any one. 22 W B. 82. 

S. 24. (DIahoneatly) 

—tbU definition of the word ‘'disboneitly*' Is not ezbaustlTC. 
The wrongful obtaining of an acquittal Is eery distinctively (bo 
obtaining of an advantage and bring the eato within tbo deflDltien 
of “dishonestly*' ID the sec and where the accused nsed a forged 
dooument for that purpose be could be eonvicied under s. 4?1 
I. P. C.. 1927 Pat. 60: 30 Ct. L. J. 236 1 113 I. 0. 712 s 9 Pat. 
L.T. 800. 

the word “Inteotioo*' used in the sec, baa reference to the 
dominant motive without which the action would not have been 
taken. 2 Bom. L. R. 986, 25 B, 202. 

wrongful loss or wrongful gain need not be permaDent but 

might be temporary. 68 1. C. 157. i 

‘'gam” means material gain. 1925 Rang. 9. 

S. 25. (Fraudulent). 

the words “fraudulently’' should be confined to transactions' 

of which deprivation of the property forms a part. 25 0, 513 F, 8. 

^ ——the word Intent by Us etymology seems to have metaphy- 
sical allusion to archery and Implies aim and has reference to 




saniPg, it may or. may 
mtext 25 B. 512, 5.1, 

• .ive and to obtain an 

13 . - . 

. C. 313, 322, 22 B. 7C9, 

t and ’ consequently iniiiry 

* intended Infringetnehl 
•d possesses, he ncvit ' 
1926 Lab. 385. 
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S. 25. (FfaudHrent)--co«W. 

® Bcneral inteotion to da£raud without the intention of 
^i’DDgfui gala to one pereoa or wrongful loss to another 1* 
to support a conrictloD. 9 0. 53, 96 I. 0. 850; 1926 HfttJ. 
iviZ t 27 Cr. L. J. 991. 

—-tJefraud jnrolres two coaeeptions, deceit and injury to. the 
person aecelred ; so where a person added bis name as an attestiog 
Witness m a registered documeat which was required by law to b® 
attested his act was not fraudnlent or dishonest and he was not 
guilty of forgery. 33 C. 75. (1915). Af. VV. N. S78. 

. , ^ producing a false belief, by filing a false sanad, Jo the 
mind of the Settlement officer that the accused is entitled to the 
life M4 not constitute intention to defrau'J- 

between the meaning of the tenn 
" - Qjg, denotes an intention 

. , ■ . ■ ' . ' ‘ •' ' d as eridence -to support 

S. 26. (Reason to believe). 

. "reason to belleTe," when the ciroumstances arc 

such that a reasonable man would be led by a chain ofprobaWc 
reasonlog to this coacluaion although circumstaaces may fall short 
or carrying absolute coaTiction. 37 P. R. 1888. 

S. 27. (Property in possession of elerk or servant). 

I section abrogates the dlsticlloo made by tbeEugiUh 

law between possession and custody.” But it does not express th« 
comple^le thought of the Legislature on the question of possessloQ* 

rr*?® >ossesslon" in the sec. shows that unlike the 
^nglJsh law the Indian Lew does not recognise the dietlDcUoo 
"possession- and -custody.- Possession to be punished 
r f possession with knowledge. 19»S 

L O lo?.‘29 0r?tj’. 4s" ^ ' 

ertlc/e is found la a bouse not io the exclusive 


permanent mistress may be regarded as a wife aod 
articles in the postesslon of such a mistress may be presutaod to be 
in the possession of the mao. 20P. R. 19M, . 

,r7“^be« there is nothing lo'show that a pistol Isa'sortef 
anicie that one can reasonably expect to be for sale in the shop 
o/the accused, possession by servant of the accused of the pistol' 
T29 ° 19^3 33 account of tbe master. C9 I. C. 457 ; 23 Cr. L. 3* 
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S, 2B. (CeunterfsH). 

— — wbeo the coins couateifetted ate such tmltsttoa o( the 
genuiDO com as might deceive people on account of the resemblance, 
the presumption referred to explanation 2 arises ; 3D AIL 93. 

altering used stamps in order to resemble genuine unused 

stamps amounts to counterfeiting. 2S Ct. L. J. 269. 

counterleUing trade mark when complete, 19 C. W. N. 957. 

S.29. tOncument.) 

an instrument though not signed bjr all parties thereto 

fulhls the dehsition of document 41 U. SS9. 

—a wilting which U not legally evidence may yet be a 
doeumeot if the parties framing it believed It to be and intended 
It to be evidence of such matter. 10 W. R.61, 2 B. L. B. 12. 

letters or macks imprinted oo trees and intended to 'be 
used as evidence that the trees bad been passed for removal by 
the ranger, are documents within the meaning of this sec. 27 
Bom. L. ft 599 i 1925 Bora 327 ; 87 I. C. 838 : 26 Cr. L. J. 1014. 

S. 30. (Valuable aeourity.) 

. «!-.>.> j ..-....,1- and therefore 

. y : 7 M. H. 0. 

■ ' . ’ liuable Beourity. 

, . . it may not be 

" to be valuable 

eeeurity. 25 0 207. ^ ^ ^ ^ ^ , 


a Eabuliyat is a valuable eeeurity even If its term has 

expired. 88 1. 0. 283 ; 1925 Nag 337 : 26 Cr. L. J. 1118. 

a document though not signed by all the parties thereto is 

a valuable security if it imposes an obligation on the actual execu- 
tants. 41 If. 589. 

a decree of the Civil Court cannot be said to be a valuable 

aeoutlty. Nor can court bo said to deliver any property when it 
furnishes a party with a copy of a decree obtained by him. 28 C. 
W. N. 4U : 39 C. L. J. 122 : 81 1, a 810 : 25 Cr. L. J. 1034. 

a counterfoil of paying tn<sUp which purports to be an 

acknowledgment of receipt of a snm of money by the Bank comes 
within the definition of ‘'vainahla security.” 29 C. W. N. 868 
89 I. C. 248 : 26 Cr, L. J. J304 ; 1926 CaL 425. 
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S. 32. ("Ae*s” Include *' ega| omissions. 

—-‘•omission” is used in the sense of intentional non'dolng. 

1 Weir. 495. ■ ' ‘ u-. iiWil 

-—when the larr Imposes a duty on a pers^. ms 

• ’ * 20 B. 394. ■ 

.threat of cholera 

, defined by " 

C. 71 : 25 Cr. L- J- 


find a place in the 

_ rj3{ India does not 

il but such DeB*®®t 
injury to pe«°° 
special oases) or 

such neglect as endangers Ufa or property, (ss. 279 to " . ■ 
P. 0. and ss. 102 and 128. Indian Railways Act). 1955 S, • 
18 8. L. R. 199 : 27 Cr. L. J. 257 ; 92 I. C. 433. ^ 

-where a person joins with another to assault ®^°l,ifajay 


and sees bis companion in th« course of the 
reasonably be expected to bring about the ‘^^^^hol tbe dec 


lu laar aciioo or kw „ 

deceased such an act la so aot or $™5s»i05. rendering Mm 
oonricticn under s. 304 read with ss. 33 and 34 I. P. C.* 1929 ra 
114 1.0.222 : 30 Of. L. J. 276 : 0 Pal. L. T. 826. 53 I. A. 40. « 
M. L.J. 543 P. C. 

S. 34. (Acf» done by several persons In furtherance o 
common Intention.) 

—8. 34 I. P. 0. refers to oases In which sereral personl do an 
i intend to do an act. It does not refer to cases when se 


aot and intend to u« *.« uu». ** o«c» uok i**Br n. k.a»v» 

Dorsona intend to do one aot and aomo one. or more o* ‘“5™ , 

^ * -*» c » ^.re. r 527. 1P35 


entirely different act. £61. C. 475: 

913. 

——the expressions “that act” and 


26 Cr.L. 

the act” In the latter paf‘ 

- - « — - ‘‘orimlnol aci 

I I.C.132.., 
ic. hare BO^ 
0. 1929 P8‘' 


(he meaninx 
I Cal. 643.5® 


. flpplicflHf 
919 :8 I.aD. 


(bat one In » 
IncrMt* 
-ho were act 
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S. 34. (Acts dene by several persons In furtherance- et 

common Intention ) — eontd 

——8. 34 I. P. C. baa do appllestioo In tho conatructlon of leo, 
398 I. P C. 52 Bom. 168 : 29 Cr. L. J. 383 : 1928 Bom. 52 : 107 1. 0. 
705 ; 30 Bom. L R 88. 

——to appi; tbU sec. there must be psrttcipatioa in aotioato 
commit the crime with a common intention although the differeot 
accused might have taken different parts. 35 C. W, N, 463. . 

sets done in furtherance of common iatenliOn make all 

equally liable for the results of all the acts of others. 52 C. 197: 
29 C. W. N 181 26 Cr. L J. 431 • 1925 P. C. 1 : 85 I. C. 47. 41 C. L. 
J. 240 - 3 Pat. L R. 1. Cr. : 6 Pat L. T. 169 : 1925 M. W. N. 26 : 
27 Bom L. R 148 ; 23 4. L. J. 314 P. C . 90 I. C. 1S4 ; 26 Cf. L. J. 
1498. 104 I. C. 630 : 28 Cr. L. J. 854 ; 28 Punj. L. R. 583, 98 1. 0. 113 : 
27Cr. L. J 1265 : 1927 Bind 85. 

the question of intention 3s a question of fact and It must 

he decided on the proved facts of that case. 1931 Or. 0. 17:1931 
Rang. 1, S- 

— s. 34 does not create a distinct offence, it only lays down 
a'pTiBciple of ItablUty. Under tbit sec when a criminal act is done 
by several persons each is liable asiffaedldlt alone provided the 
Act is done in furtherance of the common iotentlon of all. 28 0. W. 
y. 170 : 38 0, L. J. 411. 

——the pioviaiona of this section lay down a rule of law appll* 
cable to a case where a criminal act Is done by several persons of 
whom the accused charged thereunder was one and not when the 
act ts committed by other persons than the accused. 50 0.41:74- 


I. b. 267 : 24 Cr, L. 763 : 1923 CaL 453. 


: r.P.C. 



. doing 



cause 
to do 



127 Cal. 


this section is to meet the case where it is difficult to prove 

exactly what part was taken by each member. 1 L. B. R. 2, 33. 

—as the purpose is common to must be the responsibility. 
3 B. L. R. P.C 44, 45. , ^ 

—everyone must be taken to have Intended probable and 
' natural results of the combloatioo of acts in which he joined. 
l.L R. 233. 

, ■ - but a party not cognisant of the Intention of his companions 

• is not liable. 19 M. B. L. R. 264. 

1 all are guilty of the pTlncIpal offence and not of abetment. 

[ 3 L.B.R. 264 Confra, 13B. L.T.44, 

I —where several persons asianlt a man and as a result-of-tbe 
I blow gUen by one of them the victim diet and It Is not possible to 
I ascertain from the evidenea aa to which of the several 
I gave the fatal blow, all mnst be convicted for cnlpable ' ‘ ' 

i 
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of 


(Acts dene by several persons In Iwrlhorance 

commen lntention)->eontd. 

clc 1046^^^' S5O:lS30 

_ _ j deceased had been assaulted by several p*w^® 

Kt^ni ki on the record does not show who ettuct the 

^ *fa« ^hole lot of assailants gi3i»J 

wIT' Nag. 325 : 30 Or. L. J, 944; 1J8 I. O. 473 ; 192« 
ur. o, a.}il eveaifm was not proved that all the accused aotuatlr 
bv they are guilty of the common offeaf 

12L L J 33^ ® Lab. 338 : 1930 Or. C. SSS; 

.. two persons joined fa commiltine robbery and io 

hilled a person with a gunshot but there was »'> 
k tv XU '’hich of them fired while both were armed with guns> 
botn of them were constructively liable for murder but the masr 
mm n aen teaee need not be imposed. 1$29 Lab. 292 t U Lab. L. L 
hiin av,j I n * 1 *^° P®Mona fire at another and one only actuabr 

mtS and kills htm *>.a ...x _.__ _> _ u .x _i .♦♦flrt.ot 


hiin * 1 *^° P®Mona fire at another and one only actuabr 

fo L?. ^ 1^® of murder but of attemp/ 

to murder. 41 0. 1072. IS 0. W. H.hz fnote). 24 P. R. 1919. 

«n uopfemeditated act done by a member ot 

faKi.^lk would not render all the other meobti* 

Vf*!?? ^»s that the nssenibJy bad euei 

npbreocnslOQ. ii au i\i? e e t a w v r,»^ 

15 0.1 


— .xxo.otwf uuteas ID was enowo that tbi 
apprehension, H AH. 34? F. B. 7 a. W. N 236 
T be proved. 3P.L W. 120 

J. 440.9 A. L, J, R. 180. 10 L. B. R. 117, 25 C. W. N. 24. 


XX. XJ. «, n. lou, iy j,. yf ^ 

‘ovcral persons took part in beating a^' 
n irS? ^ir n murder. 21 Vf. R. Cr. 5, 2 
K 1887, ICO. W. N. 909. 99 J. C. $0: 28 Cr h. J. 58. but vrhefe 


some assaulted while one gave a blow’ • on* the' bcad^'caui'lDg'* death la 
o)nwdoe° 19%®“/83^ uomnitm Intention others cannot bo convlc«‘' 

vcreTat^nriH^^f fighting over the division of 

mZ°r. 17 A L, B,J 0 °s" ' °°°° ''' 

‘’"“’'I* "n«”l mlb dxoeerou. wwoo »ttacl(5 

ennm t/.. —...., . , . ^ bia„, .» 

■ . '. ‘ • oders. 304 read withscc- •»* 

. . ■■.. ■. ■ ■ -e.id with BDC. 109 or rather 

s. A*x,x.A.o. oLun. ix.j.jBb; 1925 Loh. 117. 

®»ro®d with dangerous weapon went 

ioh«5- *i, ^ a person they must ail be deemed 

to bare the common IntCDlJon and tbia see. w»i apply. 94 L C. 1^4 : 
27 Cr. L. J. S6G i 122fi Lah, 361 s 27 Pu^ L IL 244.^8 Lab. L. J. 189 
’* *"** ‘ ■■ ‘ * • H. C, oa appeal to *1*®^ Jtf 

■ ■ ■ the help of a. 341. r. 0-00*“® 

" • aooio other person In persuanc 

• :S. A. 133 Or. 
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S. 34. • (Aetf done by several persons In furtherance of 

common intention}— eonfd 

• there is QO reason why a person who Is charged under s. 302 

I. P.C. cannot be convicted, although he Is not charged with it 
under see 114 read with sec. 302 1 F. 0 . Er>'n though the accused 
have been charged with offence under ss 148, 149 and 307 I. P. C. 
it is open to the court to convict them of an offence under see. 307 
read with ^eo 34 or 114 I P. G. 2fi Bom. L. R. 954 s 1921 Bom. 502. 

where three persons armed with revolvers went to a Post 

Office with a common intention to rob the Post Master and if 
neceasary to k\U him and it the Post Master’s dsath resulted 
from a shot fired by one of them m furtherenee of their common 
intention each will be guilty of murder under s. 302 I. P. C. 
whichever of the three fired the shot. 28 C. W. X. 170 : 81 I. C. 
353 ; 25 Cr. L. J 817 F. B. 

-^whcre four persons joined together to abduct a sleeping girl 
and proceeded to do so armed with weapons, a court may assume 
that they hhd knowledge that it might be necessary to use the 
weapons and when grievous hurt was caused to the rescuers, all 
of them must be regarded as responsibls for its grievous nature. 
88 I. C. 273 . 26 Cr. L J. 1105 . 1925 Lab 565. 

—where four persons went armed with deadly weapon fully 
prepared to commit murder, each will be equally guilty of murder 
although a particular Individual did not take part In the assault 
which caused the death. 89 1. 0. 718 t 26 Cr. L. J. 1406. 

—where in an assault by the accused who acted jointly in 
attacking a certain party two murders were committed and there 
, ,■ . 1 . iccujgd to commit each of the 

* • ' was committed in furtherenee of 

• mused are guilty under sec. 302 

' • • .561 ; 83 I. C. 485 : 1924 Cal. 625, 

if a number of t *1' • , ■ > 

lathies and fracture • • , • , 

on him all of them are , , 

prove which of them . ' . ■ , , 

(1924) All, 78. 

— a conviction under e. 325 read with sec. 34 in respect 
of assaults on other persons thau the deceased ie not sustainable, 
6L.L.J. 630. 

—where a number of people went to the house of the 

1 . J. -* while 

' sinant 

■ • • ■ guilty 

—where there Is no evidence as to which of the accused 
dealt the blow which caused the grievous hurt but common intention 
was proved, both may be convicted under a. 325 I. P. C. 81 1. 0. 43 • 
25Cr. L.J. 560. 

—where on attack by eeveral persons was made with 
common intention of giving tbrashlng but which 
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S. 34. (Acts done by. several persons .In >faTtheran« » 
common intention) — tonid. — -.’j • : , 

' " • ’ ' one of tbe asalstani* 

t apply to the other.accosed pm« 
.arty tvas only to s5ve a tUwshlfiS 
2 O. U J. 54. ■ , 

but where two of three aeeueed ib« 

deadly weapon and causing grleroas hurt while the tbirfl ^ 
deceased but where they bad the common intentlfm to y ^ q 
presumed to have intended to have caused grievous hurt. 

822 : 9.4 Cr. h. J. 70S : 1923 Lab. 32S. * ' ' 

-—.where the death of the accused was the .tjjct! 

cumulative effect of the injuries caused by all the four » 
conjoiotly the case is within a. 31 1. P. C. aad all of 
for murder. 4 Lah. L. J. 277 ; 1922 Lab. 260. 95 1. C. 594 : 
818;27Puni.L.R. 347. 

——in order to justify the appUcattca Jvj.j »« P«t 

of some distiuet act by the accused which wn be reg»‘ . W. J* 
of the Criminal Act io question, must bo required, it'-*' 

800 J I? L W. 21. 


where lo the course of a commission of o 


ueo deadly weapons s. 34 applies to the. case. 68 
Xi. J. 593. ' • .J V- of so™* 

i» order to justify^tbe application of t cf th» 


distinct act by the accused, which can be S* p 250 1 2i 

tot m ouestion. must be required. »s *• 


Criminal Aot tn question, must be required. 
Cr. L. J. 360 J 1923 Mad. 187. 


-.-thelnteMi*** 


Qiaal act 
SDur. L.J' 


142 J 1923 Rang. 2G8. 

—lo order to brieg tbecato within e. -34 it if in 

come to a definite finding that the accused 


ere it is not V ' -re 

149 it would-be wOg^Q 


0 probable consequence of tbo abotment. accused is Ituilty e . 
meat only. 10 L. B. R. 99, the common Intention must cover 
done by aJJ the acroral persons. 41907) 17. D. R. 5 P* C. 


the accused who were membera of a gang, being 


murder, eenarated from other membera of the gang who comm 
. .. . • - - object, 17 Bom. 


murder, could not hare any common i 
3 Bom, Cr.0. 116. iv-.w two went 

—so also where out of four men committing roopery . 
from bouse to bouse bullying and littreating the Inmates 

other two kept guard on the bouse-top and one of tne« • 
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S> 34. (Acts done by several persons In furtherance ef 
common IntentlonJ — eonid. 

killed ooe of the villagera, held that the act being of one person 
only could not make others liable. 21 P. P. 1919. 

-inhere some persons formed into an unlawful assembly 
with the common object of compelling an Excise officer to abandon 
the search of certain house and after achieving that end 
assaulted the officer, separate conviction under as. 147 and 353 were 
legal. 1928 Pat. 115. 9 Pat. L. T. 167 : 105 I. 0. 591 : 6 Pat. 828 : 
29 Cr. L. J. 79 

where both the accused had armed themselves with deadly 

weapons they must know that la case of opposition the weapons 
would be used and in all probabilities grievous hurt would be caused. 
24 P. R. 1919. 

all are severally responsible as though the offence bad been 

committed by each alone aud so separately punishable. 41 C. 1025. 


S. 3S. (When such an act is criminal by 'reason et Its ' 
being done with a criminal knowledge er Intention). 

—It is made clear by the section that where a certain nnmber 
of persons join in an act which la criminal only by reason of-lts 
being done with a certain knowledge or intention, each person is 
liable for the act to the extent of bis knowledge or intention ; the 
Court or the jury have to consider wbat is the knowledge or 
intention with which each person joined In the act. 31 C. W. N. 
314 : 45 C. L. J. 131 : lOO I, C. 718 : 28 Cr. L. J. 834 : 1927 CaL'324. 

5. 36. (Effect caused partly by act and partly by 
omission.) 

• when an offence is the effect partly of an act 'or partly of 

an omission it is an offence only. 28 C. W. K, 170 : 38 0. L. J. 411. 

S. 37. (Cc-cperatlen by doing one of several acts 
constitutes the offence.) 

•— ~when an offence is committed by means of several acts 
• each person Intentionally committing one of those acts singly or 
jointly with other, commits the offence. 28 0. W. N. 170: 3BC. L. 

J. 411. 
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S. 37. (Co'OperatiQn'by doing one’ of several aefs consiilotei 
the offence) — contd. • 

1 ; 26 Cr. L. J. 431 : 1925 if. W. K. 26 s 27 Bom. L. B. 

J. 314 P. C. ,, -u. 

when the accused act in concert they ore all r 

ofthe offence. 35 A. 506 : II A, L. J. 804. IIO.L.J 
663, 15 Bom. L. 11.303: 191 0.331 : 14 Cr. L. J. 235,2 Bom. U ' 
40 A. 6S6 ; 47 I. C. 805 : 19 Cr. L. J. 953. 

-where . ‘ ‘ . 

of aereral acts • ■ • 
commission of . . ■ 

accused oomml ■ • ■ . . 

67:18Cr,L.J I, 

S. SS. (Persons concerned In same act may beg" 
of different offences). 

——whara the circumstances are different the accused maf 
guilty of different offences. 2 A. W. K. 23. _ ^ ^ ^ ^ 


,A hv nsesw 

a tba 
il) tb« 

■ L. B- 


S. 40. (Offenee). 

-x-tbis see. Is not CO. , 

but a person is puoisbaMe. 5 B. 338, 7 A. 

C. Ap 11. M866}- 

——“thing'’ means an aggregate of acts or omissions i 
3 JI. H. C Ap. 11. „ 

—an attempt to commit ao offence is itself an offeoce 
the deSnition of offeree. 17 A. 120. , , ,se 

— order under sro. 55 of Cr. P. C. does not come wltni 
definition of an offence. 7 A. 67 p. €9, 8 O. 331. ' . fnr 

construed tigtdif 

P. O. cover, onir 
include an 

he Afalabar AfsrBal Law 


- law In Its widest sen*^ 

- ilss/ons P"®* 

under appropriate penal provisions by aatborlty of to® „ 
Mofality and crimloallty are far from co-extensive. .19^^ 

9i. 


S. 41'42. (Special Law and Looaf Law). 

whenever there is IntcatlOD to apply criminal 'j'^arhy 
provided by particular Statutes that Intention Is msde r 
express words. 22 O. 13J, 



Ss. 41 42. (Special Law and Local Law)— confd. 

— ipecla) lawe are lawa tech as the Excise, Opium and Cattle 
Trespass Acts creatiog fresh offences which are not proTided here, 
7L B R. 63 

a local law does not r>eccssaril7 Include all rules made under 

the proTisioD of a local law, 23 P. R. 1894 

S, 43. (.illegal, legally bound to do.) 

the word "illegal'* has an exteniiTe meaning including 

anything and everything which is forbidden by law and constitutes 
an offence and furnishes the basis for a civil suit ending In damages. 
1929 4)1 935 : 1929 Cr C. 663; 1930 k. L. J. 242 r 120 I. 0. 205: 
31 Cr. L J. 12 

the word “illegal" has been given a very wide meaning 

and it has the same meaning as ‘*unIawfuL” A pleader putting an 
irrelevant and indecent question to a witness is guilty of an unlawful 
act because such questions are forbidden by ss. 151 and 152 Evl. 
Act 1930 Pat 593 : 9 Pat. 225. 

submitting a fabe return to the superior ofBcer and abo 

malting a false statement to the same effect In a revenue enquiry 
was held to be illegal. 14 M. 484, 4 M. 144 Diti. 

S. 44. (Injufy). 

“iniury" Is an act contrary to law (1864) 2 M. H. 0. 158. 

—unlaw ful detention of a cart at tolLgate amoonts to 'iniury.' 
1 Weir 447. 

^—threat of a decree which is not capable of being given 
effect to 18 a threat of harm to an Individual m bis person, reputa- 
tion or property. 27 C. W. N. 479. 

“property" means some thing in existence and cannot be 

applied to reasonable expectations of pecuniary benefit. 21 M. 
74 F. B. 

it bat been held by tome H. Cs that the death of the hus- 
band does not cause an tojury to tbe wife, so she is not entitled to 
compensation 21 M. 74. 76 12 M. 352. (1895) Cr. R. 26 of 1895, Bat. 
TJn.Cr. C 763, Contra. 1898 17 P. R. F. B. 

false charge before tbe Police may subject the accused to a 

very substantial injury under this see. S C. 281. 

S. 49. (Year* months). 


P.d'. 233. 

S. Bt. (Oath). 

—an oath is a religious asseveration by which a person 
nounces the mercy and Imprecates the vengeance of heaven if he 
not speak the truth. (1786) 1 Leach 430. . 



.IMD1AK-PEKAI.C0B2. 


S. 52. (Good ^ V t. ' • ‘ ''' 

“~~tbe law does not exact the same care .and attention (ro® 
.all persons reg-ardiesa of the position they occupy. ^12 Bom.3<^ 
393. 

a police officer charging a person with the theft of hi* 

father’s bouse without the taking trouble of getting any ,i 
infoTTnation as to whether it was his father’s bouse or not. was 
to have acted without exercising doe care and attention. 19 ”• 


——the degree of care requisite will vary -with ' the 
dangsr which may result from the want of it ; where the pen* ‘s tae 
greatest the greatest caution » necessary, il. and H. 

—a man iznedueated to matter of surgery when operates aa 
internal pile with an ordinary knife and causes death be does not act 
in good faith, although he performed similar operations previously. 
14 C. 566 . 

—good faith requires cot logical infallibility but due , 

attention under -the circumstances of eaoh case. 9 Bonj. v”- 
SI B. 293. 

—mistake of fact under subscription i* not acting in goo® 
faith, il P. R. i8S8. 

S. 53. (Punishment). ^ 

—the maximum sentence whether of fine "^or of 
represents the sentence to be inflicted io extreme oases. 

919 1929 Cr 0. 61? : 1930 A. h. J. 26 s 120 I. 0. 435 : 31 Or. L J. 88. 

—to abut a man up in prison longer than is really ‘nec®®®®.^ 
is not only bad for the man himself, but is useJes piece of cruelty 
and eeouoinicatly wasteful and a source of loss to the comnsn®'*' 
1 U. B. R. 330. ■ . . 

— tho punishment of penal servitude, which J# n substitute 
for transportatian is applicable only to Europeans and /Lmeriesn*' 
19 AI 483. 

—where the Code provides Imprlaooment and, fines the 
senteoee should include some period of imprUosment. whatever 
may be. 1 B. H. C. 4, 34, 39. 2 W. R, 33. 16 W. 8. 17, 1 Dora. 
L, R 414. 


when the Penal Code directs that in addition to substan* 

•tivs seateneoof imprisonment there ehaU also be a sentence ot 
fine for an offence, it does not mean that a fine must be tacked on 
to a sentence of Imprisonmeot, The correct interpretation 
in such cases, punishment of floe alone cannot be awarded ba| 
there must be a sentence of subetantlTe imprisonment. 83 L C. 481 s 
26 Cr. L. J. 1 1 ms Oudb. 298. 

—It Is only In very exceptional circumstance that it »• 
luUabla and appropriate to tofliot a fine as well as a substantiTC 
term of Imprisonment > a., when instico of the case will be ujet of 
InflictioK both. 35 0, W. N. 519. ‘ . r 

—it IS bad Id law to ltap«so a daily flae ln*antlo5ytlon of 
the oommisslou of a continuing ofTcnce. 63 J. 0.717 s 25Cr.i<. 
1357. 127 C. 5C5. 37 O. G72. 22 D. 7W) /of. 
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S>63. (PuntthmentWconfd. 


12 W R. 47. 

8.66. (Santenee of Europeans and Amarieans <d penal 
Servitude.) 

— puDiaiiment of penal servitude is only applicable to Curo-, 
peans and AmeticaoB. 19 M. 483. 

S. 69. (Transportation instead of Imprisonment.) 

sec. 59 authorises a sentence of transportation for life but 

'' ' *'"ars exceeding the maximum 

•tion Is specially provided 
nenl for a term of seven 
• ate a transportation as a 

—when the court has an option In deferminiog the duration 
of the term of Imprisonment it has oo option In deCermialag Ithe 
terms of transportation. 1 All. 43 F. 6. 

—this section applies to only cases in which the offender may 
legally be sentenced to imprieonmeot for seven years. 9 W. B. 6, 
and for one offence only, 2 W. B. 1 , 3 W. B. 44, 63 P. B-1866, 
21 P R 1901, 14 P. B 1886 

—the proper procedure Is to pass the sentence of transporta- 

* ' • »» SO, S5. 

of imprison- 
L. R. Cr. 5. 

DCS of trans- 
portation for shorter period than seven years can be passed. 8 W. 
R. 2. 4 L. B. R 65. 

this section does not apply to special or locariaws. 11 M. 

L. J. R. 227.-1 Weir SO, 

» tt I »-t default of payment of fine can- 

• • • • under this section. 5 M. 23, 

■ ’ • ’ 116. 1 L. B. R. 292. overruling 


S. 6t. (Sentenea ef fopfaitura of property.) Repealed, 
•—as to tbe distinction botirasa, for/eitore and 
12B.L.R.167,18I. • . . 


/ 
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S. 61. (Sentence of forfeltui’e of property.) • JJepealed—con.ld. 

.^—forfeiture cansot affect the share of the person not impli- 
cated. 4. M. I. A. 24S P. C. , 

forfeiture of the estate govcfoed by the law of priznogeal- 

ture prevailed. 13 B. L. R. 445. 

S. 62. (Forfaituro of property of offenders). Sep^alsd. 

when the act of the accused was entirely his own act wising 

out of hia own bad conduct and vrould be disapproved of and dis- 
couraged by his heirs and relatives no good effect would be produceo 
by the forfeiture of property. 23 B. R. 1900. 

where ancestral property is coaccmed the order of for- 
feiture maintains only daring tbe life of the accused and does not 
affect the heirs. 7 P. R. 1909. 18 P. R. 1907. 

forfeitura takes effect from the date of the commission of the 

offence and an attachment after that is invalid. 8 B, L. B. no 
confra. 2 Hay. 117, 563. 

——the special sentence of forfeiture should only bo inflicted 
io rare cases, 12 W. R. 17 and should bo inflicted only for 
■offences of the most atrocious kfoda and committed under too 
aggravated circutastanccb. 12 W. R. 17. 39 P. R. 1866. 23 P. B. 19^': 
Haooity or theft is offence of such uature, 38 A. L. J. B 375 sen 
offences of a political nature against the estate or affecting the 
safety of public or some section of it, 7 P R, 1908. 36 All. 395 and 
before passing order as to forfeiture, the position and means of the 
accused should be taken into account. 21 P. R. 1903. 

—the order of forfeiture should be made at the time of {r*« 
and not subsequently. 1 N. W. P. 151. 

S. 63. lAmount of fine). 

—the description of fine prohibited by the section is a fin® 
which it would be impossibie or very difficult for the accused ^ 
pay, wholly disproportionate to the character of the offence. 7W.R- 
57. l&P. R.78,20 P, R 1805. 

where the accused belonged to a very humble walk of 

life and sentence of imprisonment and fine was passed against him, 
BcntcDCD of fine w.ia found in rerJsico to bo uanecoasary. 30 Puoi- 
L. R, 168. 

—it is tlio Court of Sessions and the High Court that can 
loQict fines to an uolimited extent. 7 W. R. 37. 

—•an order for dailv fine Is lUegal. 27 0. SC5, J8 W. B. 4f» 20 
W. R. 64. 25 W. R.9. 

—oD conviction for s Joint offence, ibo sentence must impose 
a specific fine oa each prisoner. 5 M. U. C. Ap. 5, 1 Weir 30. 

S. 64. (Sentence of Impriaonment for non-payment of 
fine). 

this section was Intended to provide for the 

(mprltonmeni In default of payment of fine in all cases In wblcti 
fine could bo imposed. 22 3f, 238. . 
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S.64. (Sentence of impriienment for nan*|ieymcnt ef fln#}-^ 

con(d. 


the vords 'itnpritonmcnt at veil at Cae'* iacludt (•) o(T«nee 

punishable with imprliootaent or fioe io the aUercatlre and (b) 
offences punishable with imprlsoameat or fine or both cumalatlrcly, 
22 Sf. 233. 

it is not imperative to award a term of Imprisonment In 

default of payment of fine 1 Weir 31, 30 V. H. 1878. 

imprisonment should be In proportion to the fine, (l8S5t, 

S. J. L. B 358. 

S. 65. (Limit of imprisonment lor nan>payment of fine.) 

the provisions of st. CS and C7 eijuslljr apply to punish* 

ments under special laws like the Bombay Oambllog Act. 911. C. 
394 : 27 Cr. L. J. 90 : 1926 Sind 141. 

iQ a ease under sec. 510 In default of payment of fine of 

annas two maximam punishment of Imprisonment was held to be 
BIX hours 1 Weir 31. 

■ — -in a case under ‘Town Nulsaneo Act, in default of fine of 
Ks 8, the maximum punishment of Imprisonment was held to be 
two days. 22 M. 238. 

-—in a case of assault, tentence of Imprlionmcnt for one 
month In default of payment of fine of Rs. 59 was held to ho 
lUegal. 16 W. R. 42. 


“■ — “punishable with Imprisonment as well as fine" does not'eover 
is 51 2 j8, 1898 P. J. L. B. 491. 

— sec 33 Cr. P. Code does not authorise a Mneistrate to pass 
8 sentence in de''»-'{ -**-*'- •*•• * • • »■ inxr 

165F. B.o«m *• . . • • t |i ^ 

’ * •'* default 

of payment of fi . . enlenco 

of fl^e Imprisonment for non-payment 


♦!.»., IK •* punishable with rigoious imprisonment 

then the additional imprisonment must be rigorous. 7 W. R. 31- 

C'"'P'*»onment when the offence Is punishable 
with tine only.) 


ProTisiona of ss.65 and 67 equally apply to . 

under the special laws like the Bombay Gambling Act. 91 I- C. 394 . 

27Cr.L.J. 90 : 1926 Sind 144 

-p-inBummary trial imprleonment exceeding three 
cannot be infiicted but as elternative punishment under this sec. 

® i. . term of imprisonment 

“—this section provides for maximum „ 

.wsrdibte In default of onymonl of Bo' -“lO Boo 
punishment. 22 M. 238, 10 W. B- 50. 
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S. 6Tr (Imprtsonmefit when the-'offenee-f# punf»H«ble with 

fine only)— conM. 

•— s. 33 Cr. P. C. does not sutborlse a ilagiatrste *°J’*** ® 
sentence in debalt of fine lo excess of the term prcscribeo oy sec. 
65 I. P C. 10 M. 165 F, a., 1 A. 461 F. B • ' ' 

S. 68. (IrnprltOfiment to foemlnata on psyntent of Wn*)- 

the court Trbicb leyies the fine must he the same as the 

conrt which imposed it. 9\V, R. 50F. B. 

S. 69. (refttilnatlon of Imprisonment on payment o» P»e* 
of fine). 

Magistrate and sub-divtsiopal ofitcer should 

in all cases of payment of fine to at once communicate to toe jano . 
.•i M. H. O. B. Ap. 44. ■ • 

when fine is imposed fa addition to transportation 

whole or part is paid the seatcncfog judge ia to Inform the aatnorlti 
at Port Blair of this fact. 4 B. H. 0. Cr. b7. 


S, 70. (Fine when leviable). 

— -imprUonment In default of payment of fine ® am" 
charge the accused from the liabilities of payment of finO' xiAi- 
497, 3 W R. 61. , . ... 

——the bar of six years may save the property of the acousea 
but not his personal arrest. Bat, Bn. Cr. 207, 1684. 

— .immoTabU property cannot be proceeded against. SO ^ 

5 B. H. 0. Cr. 63 , 

-—^fine ODoe written off as irrecorerable may be aVe 

recoveied when the aocased acquires properly, 26 A. Tv. B. 


A. L. J 

S. 71, (Limit of punishment of etfenes made up of 
several affeness). 

~~tbe rulea for assessment of punishment are laid down in ss, 
71 and 72 of the Penal Code and a. 35 of the Or. P.C. 12 M. 36, 
10 B,4&3. 7 All. 89. 

j'P — r_ nr . , ,, j i*.-,.-- j- Code 


• ■ ; ' under 

. ' • , to the 

. , . ' ■ ■ . 

483) Be/, 

—where the accused was found guilty of an offence 
s. 147. 1. P. C. and of an offence tinders. 325 read withes. 149 



S.71> (Limit of punishmont of etfenee made up of «evora| 
etfencee^ — conld 

»~wbere the accused were coDTieted under t. ItT and ss. 352 
and 149 I. P. C and separate sentences were passed, sentence under' 
8. 147 cannot be maintained bcoause of the proTisicm of this section. 
31 C. W N 532 101 I. C. 660 s 28 Cr. L. J, 481. 5l C. 79 fol. 

•.— separate sentences under 8. 313 read with 8. 149 are Illegal, 
1925 Cal 217 ; 40 C. L. J. 306. 

theft of property belonging to two different persons at ono 

time does not constitute two offences. 11 W. R. 38, 58 P. R. 1905. 
Cr. 33 of 1897, Bat. Un. Cr. 727. S. J. L. B. 168, 475. so also in 
case of dacoity. (1889) S J. L B. 411 and house-breaking to commit 
mischief and assault, 12 M 36, 1 Bom. L. It, 142. 23 B. 706, F. B, 
roiting and belog a member of —* -b# — »•*•- ^ w ^ 

causing grieTous hurt by danurou! « i ' 
robbery or dacoity with an attempt ■ i i ■: 

mS.if.W N 514, rioting aid wr< ^ . • 

obieet being wrongful coofaement. 8 C W. N 4o3, dishonestly 
receiTlog stolen property (s,,4ll> and assisting, iu coscealment of 
stolen property (s 414) 4 U kidnapping wUh intent 

secretly and wrongfully toeoLOoe a person (365) and for 
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S.' 7t.‘ (Limit of punUhment of offence made up of seve^^l 
offences)*— confrf. < 

the purpose of prostitution under sec. 372. 7 W, R. 68, 3 W. R- 
29, 7 W. B. 60. 9 W. R. 3J, 16 R, 60, 20 W. R. 70, 4 if. H. 0. 
Ap. 27 but wrongful cooSoemeat end assault were held not' to 
be distinct offences 4 0. L.J. 90. 

.. , r, » , J ,nd 


*—15 in rescuing cattle, force causing bodily pain is used, 
separate sentences for the offences of causing hurt and of rescuing 
' -"LC. 806 .•1927 if. W. 27. 850:53 

. nimtiting dacolty and being s 

• rson.*. assembled for committing 

• ^ . ' . parate sentences can he legally 

. ' • . * 1 1925 Lah. 119. , , 


but as a matter of practice a sentence of more than 3 months 
solitary confinement should not be passed on a person conrictca 
at one trial for more than one offence. 68 I 0. 5l7 : 23 C. L. J. 

separate sentences under ss. 247 and 326 and 14® !• f‘p' 

ate iUegal 1929 Pat, 263} 1929 Cr. O. 23; 10 Pat. L. T. 353 . 
8 Pat, 274. 

separate sentences under es. 147 and 33S read with s. I4» 

I. P. G. ate illegal. 35 C. \V. N. 345. 

where the common object of the unlawful assstnbly was 

hurt and the eccused were convicted and sentenced both under ss, 
•147 and 324 I. P. C. the only eentence that could be sustained was 
under s. 324 I. P. 0. 1929 Pot- 206 : 30 Or, L. J. 634 : 116 I 0. 523. 

— there should not be separate sentences for offences under 
se 143. 149 and 341 1 P. C. 1930 Lsh. 1044 : 1930 Cr. C. 1220. 

—separate sentences for rioting and hurt are legal when each 
person takes an individual part in the assault 41 C. L. 3. 47t , 
1925 CcL 1039: 89 I. C. 241 ; 26 Cr. L. J. 1927. 40 0.511 /oh. 1923 
Oal. 408, Dist 

separate sentences maybe passed for rioting jrausmg 

grievious hurt with own hands, 17 B. 260 F. B. 13 O. 495, 16 0. 7.5, 
19 a 105. 7 All. 29. 414 F. B..757 F. B. 1023 Cal. 403. but not when 
the grieriouf hurtle not caused mdlrldually. '16 0.442 R* 

All. 121. 24 M. L. r. 96. 1918 M. W. N, 526, 3 O. W. N. 761. 11 0. 349 
overruled. B 0, W. N. 519 Diat., sec. alto, 4 0. IV. N. 245 3 P. L. 3. 
6H,17B.2C0 F. B.8P. n.I89.^ 4 P. R. 1901. F. B. 31 P. K. 191®. 
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S. 71 (Limit et punlihmBnt at eMftnce mad* up el ■everat 
ofle net a)— conf</ 


260, but a eoDtrary tIc^ is beldln? All. 757 F. B., 9 All. 615,10 
AIL 5s but see 11 A. L. J. It 75$. 

separate sentences under as. 147 and under s. 301 and 119 

are not legal. 33 C. NV. N. 184 

when in the same Penal Statute there are two clauses appli- 
cable to the same act, the punishment* are not to be regarded as 
cumulative unless expressly provided. 11 B, H, C. 13 (1890) Bat. 
Un Cr. 506 ■ - 

bouse breaking by night and theft form a single and entire 

offence and cannot be punished separately, 2 W, R. 63, 5 W. R. 49, 
6 W. B 39, 49, 6 W R. 91, g W. R 31. B. L. R. sup, voL 488 F. B. 
Contra (1864) W. R. (gap no.) 31. (1886) 8. J. L. B. 390. 

but it has been recently held that s 71 not restricting the 

power ot the court uader s 3S Cr. P. C.. separate sentences to cun 
one after the other, can be passed under s 35 as amended, for an 
offence of housebreaking at night with intent to commit theR under 
8. 457 I F. C. and of theft of ornaments under s. 380 I. P. C. 41 C. L. 
J. 563 ; 1925 Cal 1015 s 88 I. C. 997 : 26 Cr. L. J. 1253. 

— InfflctioD of asparato punishment is not a violation of law 
provided that the aggregate punishment awarded Is sot in ezoess 
' ■ either of the effeoees. 4 0. L J. 


i*. 10 A. 58. 1 Bom. L. R. 142: 23 
16 of 1917,9 B. H. 0. 172 F. B., 


^—separate punishmenta for attempt and abetment are illegal. 
8 Bom. L. R 85S. 

-—a second class magistrate can pass under several sections 
an aggregate puaishment for 9 months. 7 A. L. J. R. 910. 


S. 72. (Punishment in case of doubtful offence.) 


— •'doubtloV' refers to doubt not as to any fact but on a 

- 11 x> »o«v <tcoct •» V 

■ • ' . • alternative, one of the 

• • . . lurder. he Is punishable 

' ■■ ■ ■ • ' B s 302 as to admit in 

such a case of a less punishment than transportation for life being 
inflicted. 26 A, W, N. 93. 


S. 73. (Solitary confinement ) 


solitary confinement If Inflicted for the whole term Is Illegal. 

3 B. L. R. 49. 

order of solitary conSoement as a part of the sentence in 

case tried summarily U legal.’ 6 All, 8). 


Cr. L.J. 534. 
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S. T3. (SoHtary conflnementl—fonfrf. 

-—when Imprlaonraent J« not the substantive B. 

impri.onmeot can b. awarded. 36 All. 4S5, 26 P. K. 1873, 53r.n 

1887. 20 P. R. 1896. 9 P. B. 1882. c ... coalratr 

cnmnlativa aentences ot aolilarr confinement art on^ ^ 

to the obvious intention of the section- S C. r. t.. «• " . 
(1892-1896)146. . o n lers 

one month means thirty days. * tr. a. i«<o. . 

In the case of simultaneous eonvictioa, . i.gji, 

confinement exceeding three months in the net b« 

IIP. E. 1877, 13 P. E. 1877. but auch “fe’ ,(,5 fiSSII 

rnflmted, 7 P E. 1897, 37 P. R 1905. (1897| P.J. L.B. 506,(161"' 
1 U. B E, 1897-1901) 247. . c k, d-arlj B""' 

exact period of solitary confinement should be cJearo 

tioned In the sentence, 33 P R. Ifi69. 

S. 74. (Limit of aolltafy confinement). 

— BOiltaTj confinement cannot be iuflicted for the who e e 

3 Q Xd It 49 hel^ 

*— I-o'ut of the term of impiisoomeat for one 
that solitary confinement for eighty^four where 

I Weif 35. and sentence of one month wa^he'd to he wg** 
the accused was sentenced to four months ,jgorous 

and a fine of Bs. 23orooe month and a ball a furtnet ns 
imprisonment In default. 7 P. R. 1878. p « ^ader 

—aolitaiy confinement Is imposed of .olitstf 

that sec. there Is no authority for Imposing a 
confinement when a person Is convicted under someotne 
^ct. Id. R. 5 A. 19 Cr. um s oecson i* 

—solitary confincrocat cannot be awarded when a 
convicted under a special ot local law such as the Arms AC** 

184, 25 Or. L. J. 120 : 1924 Lab. €67. 

S 76. (Enhanced punCahment for certain otfences 
previous eenvlctlon). 

— — this section only enables a court to pass a sentence com 
aurate with the gravity of the offence. I P. L.T. 11. sen- 

—previous convlctloa can be looked Into In ®^*,»,an those 
tence also and not only In passing sentences la”* t jti • 52 M- 
pruTia.d In tb. Penal Co6«. 56 M. L, J. 555 = 30 Ce. L, J. 4.1 ■ »- 
358 ; 1929 ifafi. 306 ; 1929 M. W. N. 393 : 115 I. C, 483. .,„lJed 

reco-urse should not be bed to It if the JrnvloTed 

for the offence is itself sufficient. 9 C. 877 nor .t Is to { C. 

to enhance enormously the helnousncss of the petty ^ 

L. R 481. 12 C. W. N. 88 (note) 4 C. L. R. 19U. 3 P- . B- 

the fact that a person has been a trivial 

Is no Tcason for Inflicting a heavy 768 ' ll9l-C* 

offence. 1929 Lab. 787 ; 1929 Cr. C. 419, 1929 Lab. .63. 

429 j 30 PuoJ. L. R. 530 s 30 Cr. L. J. 1082. conviction 

one found guilty of theft having % 291. 

of theft of old date is not habitual offender, (1834) t>. J. i-* 
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S. 76. ^Enhanced punishment far certain effaneat after 
previous eenvietlon)— confd 

the previous offence must have been committed after the 

Penal Code came into operation. 4B H. C. ll. 3 \\\R.17, 4\V. 
R.9.5W R. 66 

—the section is held not to apply to offences oommitted at 
one and the same time. 6 VW R. 60. 

the accused cannot be charged with a conviction for an 

offence committed subsequent to the date of the offence for which 
be IS on trial. I Weir 39. 

when the prisoner’s conviction has taken place a very short 

time before and where no imprisonment under it has yet been 
undergone and no time given for reformation, it would not be iust 
to punish him as though he were an Incorrigible offender whom 
no light punishment could wean from evil causes. S W. R 66. 

hut a subsequent offence shortly upon release from jail is 

a matter which entitles a Court to Impose a severer seatenee, 94 
I. C. 365 : 1926 Lab. 336 : 27 Pupj L. R. 267 : 27 Cr. L. J. 621. 

— ^previous conviction which was held merely 12 years ago 
should not be taken into consideration for applying the provisions of 
this section. 96 I. 0. 400 . 27 Cr. L. J. 944 :^1926 Lab. 617. 


be punishable with 

. . P.L.R.1911,S6P. 

W. R. 1911. 

greatly enhanced eentenee should not be InQIcted for an 

offence trivial in nature merely for previous conviction. 31 Punj. 
L. R. 333 : 1930 Lab. 100 : 1930 Cr. C. 73. 

—it is not necessary that the punishment awarded should 
have been for three years. I Weir 38. 

' “subsequent offence’* means offence committed subsequent 
to the previous conviction. 9 L. B. R.77. 

this section does not apply where the offence for which 
the sentence Is passed Is committed after the date of the first 
offence but before conviction therefor. 95 I. C. 54 5 27 Cr. L. J, 726 s 
1926 Bom 305 : 28 Bom. L. R. 484. 

conviction by a coart in a Native State which Is not acting 

under authority of tbe Local or Supreme Oovernment cannot 
’ ■ ■ nt under this section. 

• • ■ ■ ctloa nnder the law of 

• Weir 40, 2 P. R, 1884. 

■■ ■ . . • ed under this aectio 

■ ■ • . I iQ5j^ jjg paised und 
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5» 75. (Enhaneett punishment for certain offences after 
previous conviction) — eonfet. 

-—■the Talue of the properly atolao fs a mere secident.'snd the 
importaDt question is the intentioo of the man and his cbaracttf 
and attitude towards society. 28 P. R. 1903. 

an accused convicted for an attempt to 'commit an 

shment. 88 1 0. 724 : 1926_A}i.4i- 

■ ■ . . attempts punishable under s. 511 

. • C. 340;29Or. L.J. 4. , .pp 

in a conviction under s. 511 !• 


made c 
5 B. 14 

1907. 1 

123. 1 



—the evidence of previous conviction must be clear and precise 

R- .. 

—the previous conviction should be clearly and JegaUr 
either by an extract certified by tb© officer in whose custody w 
records are or by a certificate of the Officer in charge ofthej«« « 
by the production of the actual warrant of t-oromitment. There 
also be evidence of identity. 26 Punj. L. R. 813. 

•—there must be some proof or admission by the 
that he is the person who committed the previous offence. 5- _• 
795 ; 1929 Mad. 744 : 1929 Cr. C. 337-57 if. L. J. 470 : 31 Cr. 

329: 121 1.0.762. 

— — when previous conviction is relied upon for the „ ju 

applfiug B. 75 it should be proved by one of the modes 
8.511 Cr. P. C. and the dates and particulars thereof should pe 
out in the judgment with preoltion. The Court should not * ^ 
oo the admission of the accused. 1929 ^al. 768: 1929 Cr.v.'''* • 
119 I. C 429 ; 30 Punj. L. R. 530 1 30 Cr. I.. J. 1082. 

- where tbs fact that lbs accused has bsso called upon'to ^ 

security for good behaviour on no less than three occasions " 
taken into consideration from, the police Tiapers in awarding b®- ' 
sebtence but Ihe accused was not asked anything, it was ilieB • 
l930 ar.G.-122; 1930 Bind 58. • ' ' 

—the provisions of this section 'are confinej to offices 
punishable under tbls'Code only. 10 O. L. R. 392, 1 Weir 39, 17-i* 
1904.3 W. R. 17.4 W.H. 9. 7 0 P.L. R. 24. . , ,„-i 

. pynigiiijjent for 

L. B. 548. 31 F. B- 
f. H. O. Ap. 2 


necessarily mean'that 
O. 365 : -27 Cr. •>* 
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S. 75. (Enhsnced punlahmant lor certain offences after 
previous conviction}— coMfd. 

courts should exercis6 discretion In making the penalty fit the 

crime The practice of cominIttiDg petty ofTenders to the Rctsions 
Court after three or four convictions should cease. Even if such 
offenders are committed there Is no necessity for the Sessions Judss 
to inflict a vindictive sentence. 26 Bom. 1>. R. 431 : 1924 Born. 453. 

the previous conviction of an accused for an oCfeocc which is 

not punishable under Ch XIl or Ch. XVll cannot be taken into con- 
sideration for the purpose of awarding enhanced punishment at n 
subsequent conviction for an offence under s. 411 1. P. C.> 6 
L L. 3. 110. 

a previous securltr under a 110 Cr. P. C.’ Is not relevant 

for the purpose of sec. 75 I. P. C.. 29 Cr. L. J. 772 : 110 I. C. 804. 

——previous conviction for theft and burglary should not be 
considered in increasing the aentCDce for an offsnee under s. 419, 
I P C. (cheating by personation). 100 1. C. 536 : 1927 Lah 220: 
23 Cr. h J. 312. - - 

s. 75 1. P C. is not applicable where the subsequent conviction 
is ooe under s. 443, the offence under that sec being punishable with 
' * tiOQ 


the 

■ • . 37, 

—a sentence should not be heavier than is necessary to deter 
the criminal from commuting the offence again; 'this sec and 
8. 221 Cr. P. C. are not Intended for the purpose of automatically 
enhancing by a kind of Geometrical progression the sentence to be 
passed after the previous conviction. 9 L. B. R, 167. 

where previous conviction is proved the prisoners cannot 

be dealt with under sec. 35 Cr. P.'C. as If he'had been convicted 
of two offences. ' 11 All 393. * ' . . . 

under this sec. no sentence of whipping can be passed 

in addition to any other punlsboient. 18 (1894), P. J. L. B. 78. - 

a Sessions Judge cannot 'enhance' the punishment of a 

prisoner already undergoing Imprisonment by amalgamating the 
two sentences and eonvettiog the aenteacet of impiisonment to 
transportation. 5 B. C. Cr. 36.- 

—— records of previous conviction should not be put fn until 
the close of the trial as they can only. bs used for determining the 

• ■ 'be stated 

I ■ 1 ■ 1 thr terms 

■ • • 't be stated 

■ . « J9W.R. 
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General exeeptions, 

proTlBg the existence of circomstaoces bi5cg»og 
^ ^****^** **®®P**°° °P®" accoieti- 

. S. 76. (Act dene by a person bound by law to do). 

nothloghat fear of iastant death is defence for a PoUceoW 

wbo tortures any one by order of a superior. 2D B. 394. 

““■tbare being no room for a mistake of death a Maif: afl4 
three Sepoj/a under him who acted under his order were fouc® 
to be guiJty of culpable homicide. 16 P. B. 1883. 

, ^ Police officer who commits a wrongful act under the 

of his superior officer is liable to punishment as his mistake of 1»* 

fa supposing himself authorised cannot be accepted as a gooi 
y°»*^**' maybe aground for mitigation of punishtaent 
(1882) S. J. L. B. I6t, 5 Cr. Rep. 34. 

”’~PoIice officer arresting a wrong person under a warrant f» 
not guilty of Wrongful confinement but can invoke the 

2S Bom. I,. R. 138 : 81 1. C. 317 ; 25 Or. L. J. 7W : 1S2< 

bom. 333. 

"^'defamatory atatemeat made by a witness not bound by la* 
to depose cannot be protected by the section. 18 A. L. J. R» 846. 

S. 77. (Act of dudse acting judicially). 

Tft .1 Tri* *'**P®®* of »ct in court, act fedente 

Judge has an Immunity, but in respect of all acts of a Judicial 

nature. 2 M, I. A. 293, 308 P. c. 

, .. a party bana fide and not absurdly, believes that be. I* 

acting In pursuance of a Statute, be is entitled to the special 
protection. 4 Af, I, A. 353. P, C. 

court) pwauanl to the Judgment or order «» 

riBTsnn ‘‘ordcr*' i« not in accordance with * 

Tl! B. R 253 ® protected by this section. 

aasip. c. or form! 18 AIM15. 2 if. f- A* 

.. , — 7*^® arrest of JudgineDt.debtor under civil process while 

bei3®o b.)l°Sr.l. SwIb”! *“ ”” 

ittake cf taa* 

.. 7 — **!'.* section does not protect from an offence punfshahle by 
any Special or Local law. 38 M. 773 «sfro. 14 Bom. L. B. 363- 

constable In arresting the complatoant on 
tecuom^ 12 protected under tW» 


1*°"® **7 person Justified or by mi 
believing himself Justified by law.) 
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S. 79. (Act dene by perien Juitlllcd of by mlitake et fact 
believtng himaell Justified by law)— fonfd. 

cbdukidar taking Ifac complainant for tbief la good faith 
and capturing him was protected under this sec. and sec. 76. 
2 \V. R. 9 « 

there is no right of private defence against the arrest aucct* 

ed by a police when he acts under colour of bis office, even though 
such arrest was not justified by law, 29 Cr. L. J. 69 ; 106 I. C. 581. 

-■-persons who went to execute a warrant of arrest against 
J. Dr. and stopped and examined a close palanquin of a Parda^ 
noshin lady of rank on autpieion of the Jt.*Dr. escaping by it, were 
protected by this section 24 C. 885. 

Ignorance of criminal Uw of this country Is no flelence, 14 M. 

312. 354, but It Is evidence of mental condition when the knowledge 
of the accused is necessary to constitute the offence. 1 W eir 74. 

an act of State in respect of which the jurisdiction of the 

court is barred must be an act which does not purport to be done 
under colour of a legal title at all and which could ncltber assert nor 
voUate any right conferrable by law, but which must rest for its 
jurisdiction on consideration of external politics and interestep 
duties and rights 6 Bom. L. R. 131. 

seizurs of territory by the BtUisb Government as a 
Sovereign power, 7 M. I A. 478 P. C., an act done by an agent of 
Government m his political capacity 7 B. L. R. 452. and an order of 
the Governor General In Council deposing the ruler of a native State 
32 C. 1 : 6 Bom L B. 763, P. C.. are acts of State. 

<^the acts of State of which Muntcipa) Courts in India are 
debarred from taking cognizance are acts done in the exercise of 
Sovereign Powers which do not profess to be justified by Municipal 
Law. 5M. 273. 

the lesality of the Sovereign*# act towards His own subjects 

can be questioned in civil courts. 6 B. L R. 392. A British court may 
enquire into tbe character of the act of the Governor of a foreign 
state, and is not bound to arcept It as sn act of State, 10 B. L. R 345. 

where the accused believed that the police officers who 

came to conduct a search were armed robbers and seized them and 
kept them in confinement with a view to nnaklng them over to the 
custody of the authorities they were not guilty of any offence. 22 
A. L. J. 501 : 1924 All. 645. 


where the accused assaulted a man taking him to be a 

ghost t e., under a mistake of a fact and the assault proved fatal be 
was not guilty either under #. 302 or s. 304-A. 99 I. C. 71 : 28 Cr 
L. J. 39 : 1926 Lah. 54. 11 P. R 1888 Cr. Expt. 

where a person under a mistake of fact kills a person when 

entering bis house, thinking him to he a burglar while be is not 
dsfeoce and is not guilty. 



950 


I.VDUN rSNAL CODE. 


General exceptions. 

-—•burden of proving the existence of circumstances 
the case within any of the general exception is upon the a 
19 C. W.iN. 1043,4 0.124. 

S. 76. (Act done by a person bound by law to do), 
——nothing but fear of instant death is defei^e for a PoUceo 
who tortures any one by order of a superior. 30 5. 394. 

—there being no room for a mistake of death a , 

three Sepoys under him who acted under his order we 
to be guilty of culpabie homicide. 16 P, B. 1883. 

—a Police officer who commits a wrongful set under te® 
of hlg superior officer ta liable to punishment as his roasts 
in supposing himself authorised cannot be aecepted ® . . »j,t 
defence though it may be a ground for mitigation cl pti 
(1882) 8. J. L. B. 164, 5 Cr. Rep. 34. ^ warrant i» 


titled to the spee‘ 
ofdef 


Sotn. 333. /I bT Ibw 

—defamatory statement made by a witness 
to depose cannot be protected by the section. 18A. 1>. 

S. 77. (Act of Judge acting JudlciaDy). ^ 

■—It is not »n respect of act la court, act sedents 
Judge has on Immunity, but in respect of all acts of a 
nature. 2 M I. A. 293, 308 P. C. . j, 

——if a party bona fide and not absurdly, believes tha ® |j| 
acting in pursuance of a Statute, be is entitled to t 
prolcclion. 4 M. I. A. 363. P. C. 

S. 78> (Act done pursuant to the judgment or 
court). g 

if the form of the "order" ia not In accordance 

person executing such order will not be protected by this » 

4L. B. R. 253 

"Jurisdiction” means authority or power to j, A. 

and not In a particular manner or form. 12 All* 11“. * ai« 

293. P.C. .jl0 

—the arrest of JHdgm«Bt.debtor under civil P^f^*** ws< 

going to court in obedieno to summons to give evicen 
held to be Illegal. 3 W. R. 5. ^ 

S. 79. (Act done by person justified or by mistake *t • 
believing himself Justified by law.) 

—-this section does not proteot from an offence puni*ha c 
any Special or Local law. 38 M. 773 confra. 14 Bom. L. B.“‘, 

— the action of a oonstsMe in arresting the ih!* 

ijona fide suspicion of theft was held to bo protected un 
section. 12 B. 377. 
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S. 79. (4et dene by perien Justified er by mistake of feet 
believing himseli Justllled by law)— C^&nld. 

—a chdubld&T tatlQg the comptslnaot for thief in s^od faith 
and capturing bitn was protected under tbit sec. and sec. T6. 
2 W. R. 9. 

there ti no right of private defence against the arrest affect* 

ed by a police when he acts under colour of hit ofHce. even though 
inch arrest was not justified by law. 29 Cr. L. J. C9 : lOfi I. C, 581. 

persons who went to execute a warrant of arrest against 

J. Dr. and stopped and exsojlDcd a close palanquin of a Parda' 
noshin lady of rank on suspicion of the Jt.*l?r. escaping by it. were 
protected by this section 34 C. 885. 

Ignorance of criminal law of this country is no dofenee, 14 M. 

312, 354, but it la evidence of mental condition *hen the knowledge 
of the accused is necessary to constitute tbo offence. 1 W eir 74. 


— ^aq act of State In respect of which the Jurisdiction of the 
court is bar'—* ~ ““ *** —*•*'*• ““t 7 ••7*’t t- • • » • 

under colour s'. • - ■ 

▼oilate any . ... . t • . , * 

junsdicUon « • • • • • ' ’ ” ’ 

duties and rit 

—a seizure of territory by the British Ooveroment as a 
Sovereign power, 7 M. I. A. 4^8 P. C., an act done by an agent of 
Uoveroment In bis political capacity 7 B. L. R. 453, and an order of 
the Oovernor General in Council deposing the ruler of a native State 
33 C. 1: 6 Boin. L. R. 763. P. C., are acts of State, 

the acts of State of which Mu&icipal Courts In India are 

debarred from taking cogofrance are acts done la the exercise of 
Sovereign Powers which do not profess to be justified by Municipal 
Law. 5M. 273. 


came to conduct a search were armed robbers and seized them and 
kept them m confinement with a view to .making them over to the 
custody ot tho^uuttati,, they i.,i, »« guilty „i ,„y J2 

— ^where the accused assaulted a man taking him to be a 
ghost I e., under a mistake of a fact and the assault proved fatal he 
52* guilty either under e. 308 ort. SOi-A. 99I.C. 7l. 28 Cr 
L. J. 39 1 1926 Lab. 54, 11 P. R 1888 Cr, Ez^l. 

^ vhs<-» q na.,,. ^ Whcn 

, ' L ' • . * ' : • s ■ Is jjot 

. • ■ : M , ' * . • " ^ guilty. 


. 4? Cr. L. J. 88. 
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Si go. (Accident )n dotn^ a lawfol act*. 

shootiag accliient U protected bj* tbfs section. 5 

L. R 678. 

S. 81. (Harmful act done ta protect other harm). ^ 

nose can be tried for aor delusion or niscoaireptics *^*^j'* 

bow-erer culpable sod ertmioal such delusion Or m.sccccep . 
mav appear to be. 3AI1. S7il. 

kick sras held to be ius:i6ed under this 

good faith for the purpose of pteceotlBg greater bartn. 1 « Bce- • 


S. 82. (Act of child under 7). 

—the proof of the /act of the accused belcg 
jeaia of age is tpio facto an acswer to the prosecntioa. SJ j 

—'receiTiog stolen property from a child coder se^r^en ^a 

age amounts to crienical talsapproprlatloo at least. 1 Tt'elr 

S. 83 (Act of a child above 7 and under 12). ^ 

-—Id ecnstruiog the section the eapaclty of doing 
Is wrong is so tnncb to be measured hf a* stress*’' 

the offender's oadewtaodlog and iudgneat. 1 V\'. R'l?. , j 

——a person who Is not ander 12 yesrs ofsge csaso* P*” 
the beoefii of s ^ eeea if It is proved that he was cot V ,t 

mature mind. 1929 Lah 64: 1131.0.17: :0Cr.L.d.6S: JO 
I..J. 463. . ,^,ri 

-—the LegUtature Is manifestly referrlop «n thUsectica * 
exceptional iramatarity of ioteiieet. fdTT. R. 27. —"sl 

—— **eoase<iueoce'“ of bis coadoct dees not refer *® Jwl^^ 
coDsetiaeace of the offender but the natorsi consequences 
Coir from a Toluntary act. fj If, f*. S7. 

-—where a child coder 1? committiog then h disehare^ ?^v»« 
this section the person who purchased the stolen property i* *’* 
to be convicted for recelvicg stolen property. 6 

a child of ten years «ras discharged under this sectlos 

bigamy Cr Bui. 55. IS56. Rat, Uo. Cr. R S76. .t 

—the clfcntnstaaces of a case may disclose such a 
malice as to justify the maxim rtahtia suppUt cctatvri. 1 IV. 1^ 

the preiomption of Cnplisb law with respect to *be c.-c- 

of rape committed by a cfitlJ bss no application to lno«»- 
AIL 1ST. .. 

—a boy of twelve can be convicted of attempt to cwP 
rape. 11B.L.T. 133. 

—It is a matter of defence 5J If. R 27, acd the 

-• - find that he 

... e of the 


. . • debarred frea 

the defence under *. f3 I. P. C. merely because of hia 
the court's procedure. The j-sry 1* to decide whether at 
of the effence the prisoner had mitltv knowledge that he was cc -5 
wMcg. lOO.&r A.L. RTS5. 
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S. 04. (Act of a person of unsound mind). 

— (s by the test ststed in the section as distia^futshed from 
the medical test that the cnmlaallty of an act Is to be determined. 
10 B. 512.2 U D. R. 28. 

one who by reason of mental disease is prevented from 

<ontrolIing bis own conduct, and a man who is deprived by disease 
affecting the mind of the power of passing a rational Judgment on 
the moral character of the act be meant to do. is entitled to the 
benefit of the section. 42 P. R 1887. 

where the acensed bad been aufferiog from a type of insanity 

known as/ofic eercufarte. a type of insanity which commences in 
abnormality of conduct on the part of tba sofferer, and<was of 
unsound mind at the time when be committed the murder but 
knew perfectly well that be waa doing wrong thing, he^cannot 
get the benefit of this sec. 4fi A. 243 . 2i A. L. J. 116 : 25 Cr. L. J 
«83: 81 I C. 171 

though the accused person was at the time when he com* 

mitted tho act m a highly excited and unbalanced condition >yet be 
was conscious that what he waa doing was wrong and a crime, be 
must be held guilty. 77 I. C. 443 : 25 Cr. L. J. 395. . 

-~-lt must clearly be proved that at the time of eemmlttiog tbe 
Act. the accused was labouring under such a defect of .reason, 
from disease of mind as not to know tbe nature and quality of tbe 
•act. 7 W. B. 42, 24 W. R.3.81 1.C.61: 25.Cr. L. d.576. Jf be knew 
it, be waa responsible. If a person Is of unsound mind, be is to be 
judged by the ordinary rules In regard to iDianity, no matter whether 
the inianity arose from disease of tbe brain or from persistent 
indulgence in intoxicating drugs or liquor. 26A.W. K. 193. 

— a pies of Insanity at tbe time of trial .will not avail the 
accused. S6P.R. 1866. , . 

— -IHsonly •'unaouDdocss of mind” which naturally Impairs 
tbe cepn. ^ , ' < • > - • - 

tioD. 23 

4a not ex 


-satisfy t • 

■was met • • 

■was doing was either wrong or contrary to law. 1928 Lah. 796 : 
1C6 I. C, 796 : 29 Cr. L. J. 204 ; 9 Lob, S7I. 

— where the evidence merely sbowa that the accused was in 
a bewildered state of mind a day or two before the date of occurence 
the accused cannot be held to be of unsound mind, 1928 Pat 363 • 
29 Cr. L. J. 393 ; 108 1. C. 421 

——mere eccentricity or aingnlarUy of manner la not sufficient 
to establish a defence on tbe ground of insanity. If there 
premeditation- the plea of IntauUy is at once negatived 
■establish tbe plea of insanity it most be clearly proved that 
4Imo of committing tbe act the accused was * u> 

<}efect that he did not know the nature of bis act and ' 
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S. 84. (Aet of a person of unsound mind)— conld. 

flueoce. 33 C. W. N. 136 : 48 0. L. J. 397 ; 115 I. C. 561 : 30 Cf. L. J. 

494 : 1923 Ca!. 1. 1928 Lah. 796 s 29 Cf. L. J. 204 : 106 I. C. 795. 

—in the absence of other erldence mere want of motive lor 
the crime is not sufficient to base an inference of unsounaness ® 
mind for the purposes of defence under s 84, but want of 
is a circumatanee which may be taken into coosiderdtioa “ f 
with other material to enable a court to decide the 
mind of the accuaed at the time of committing the oSan • 
1928 Lah. 796 : 29 Or. L J. 204 : 9 Lah. 371 : 106 I, C. 796. 

—— whtre no motive for the murder of the deceased is proved a 
the accused may be said to have shown some signs that he 
from a certain hallucination but there is no evidence as town 
the accused committed the murder whether he was incap^*® 
knowing the nature of his act be cannot he said to he 
from unsoundness of mind within a 84 I. P. 0., 30Or. L J- ; 
119 I. C. 270. 

*— partial delusion, or the mere existence of mental ^|****l 
does not exempt a person from criminal responeibilifr 
mental weakness caused by disease is an extenuating circu/nstspov 

affecting the sentence. Rat. t7o Cr. 229, llSOl) P. L. J. B. 249. 

—the fact that the accuaed was not insane at the time o* *“ 
trial is of no importance for the purpose of deciding 
the time the critnes were committed the accused was .* 

49 M. L. J. 598 1 1925 Af. W. N. 649 : 1925 Slad : 1233 i 23 L. W. 539 » 
91 I C. 78. 27 Of. L. J. 46. .... -m.. 

——the fact that there was no sane motive at all for the crim 
la one of the indici'o of the act being done by some kind of 
impulse, above case. 

{be onus of proving the defence afforded by s. 

rests on the accused. 55 U. I#. J. 228 : 29 Or. L. J. 63 i i“® ** « 
559; 1928 flfad. 196. 1928 Lab. 796 ; 106 I, C. 796 : 29 Cr. L. J. 204 : sr 


Lah, 37J. 33 0. W. N. 136 ; 48 C, L. J. 307. 

—the law presumes every ^etBon to be sane and . 

lunatic has lucid iotervals, the offence to have been committed a 
eucb Interval, unless contrary Is proved. 21 it , W. N. 132 : 20 
70 : 13 B. L. B. Ap. 20, Rat. Un. 172 (11811. 

—the burden of proving the defences under this 
rests on the accuaed. 25 A. W, N, 2.17 0. P. K. 113 Cr. Rul. 84 ot 
1895, But the burden Is shifted by proving mental deraogeu^C" 
a year previous to the act being committed, oombined with pcculia 
circumstances. 2 W. H. 33. 


‘ of mental derange* 
legal Insanity. »iof® 
n destroyed by !»• 


—the evidence must prove an aberration of reason preventing 
the moral sense, 13 B. L- B. Ap. 20. , , . 

—even If It be proved that the murderer was conceitea. . 
and Irascible (irritable) ho will not be exempted from cnniina 
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S. 84. (Act of a person el unsound mind) — cx>ntd. 

Iiabi1it:r Bs it esneot be said that be«ras incapable of koowing that 
murder was wrong. 103 I C. S9 : 1927 Lsh. 567 : 28 Cr. L. J. 635. 

the mere facts that thepbjtical aod mental ailments from 

which the accused suS'ered had rendered his Intslleet weak 
and had affected bis emotion and will, do not prove that bU 
cognitive faculties bad been unpaired to a degree as described 
ID the last part of the section. 102 I. C. 771 : 1927 Lab. 671 : 28 Cr. 
L. J. 598. 

the accused may be suffering from some sort ofloianltf 

in the sense in which words would be used by an alienist but still 
he may not be suffering from untoundness of mind as defined by 
this sec. The law does not recognise anything but Incapacity to 
realise the nature of the act and presumes that where a man’s 
mind or his faculties of ratiocination are lufTielently clear to 
apprehend what be is doing he must always be presumed to Intend 
the consequences of h's action. 991. C. 32B: 1927 Lab. 52 : 28 Cr. 
L. J. 120 27 Punj L. R 823 

a man may be sufferiog from some form of Insanity in tbo 

sense In which the words could be used by an alienist bat may not 
be suffering from unsoundness of mind as defined la this see. 30 Cr. 
L.J. 1024 ! 119 1. C. 270. 

>^ifbe labours under a partial delusion only and Is not In 
other respects insane he must be coitsidered in the same eltuatloa 
»» to lesponsibiV.ty as U the facte with tespeet to which the delusion 
exists, were real 23 C. 613. 

—the circumstances of an act being apparently motiTsless Is 
not a ground from whicb the existence of en irresistible Influence 
can be inferred. Alotives exist unknown and innumerablo which 
prompt the act. 40 P. R. 1905. 


.^—homicidal maniacs have no motive to perpetrate the erlmn. 
(1912) M.W.N. 825. 

if voluntary drunkenness has caused even a temporary 

disease producing such incapacity as Is mentioned In this sec. Ihen 
the act will be excused. 29 C. 493. 

the term unsoundnese of mind cannot bo eonstruo'l so 

widely as to cover the lots of Bclf-conlrol f.^lJowirig a hostile blow 
on the bead 7 L. B. R. 13. 

when the unsoundness of mind Is not such as would iimlre 

the accused incapable of knowing the nature nfihe act iis rannol 
be exempted. 22 C. 817, 29 Jl. L.T..36I. 3 Vi. H.9, (1919) M. W? ff. 


.. . homicide by person suffering from fever when annorrd 

J ^ mania wl/ir.ol 


/'* •iiinTff It was h(tH tf/sf 

a disesied stale of mJad as le make 

nature ofhfsact, this sect/fln does #»-s» is ku /./wT re £ 
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S. 8B. (Act done by consent for benefit)— con/cf. 
tiny offence 28 A. W. N. 91 : 5 A. L. J. Cr. 155 but where deceased 
did not know the risk he was running in conacnting to the operation* 
the accused was held punishable. i4 C. 566, S W. R. 7. 

S. 90. (Consent known to be given under fear or ml** 
conception ) 

» V.. s. ..alid if obtained by inis- 

■ . not only a knofflecjs 

• . . • 3 deliberate free act ot 

himself to emascolaticD. 
, ■ . • la the least dangerous 

way, and died from the injury the accused was guilty of culpuo.e 
homicide and not murder. 5 W. R. 7. 

— ^consent given under misconception of fact or ®,^p 
repreaentalion of fact is no consent. 12 W. R. 7, 36 M. 453, !< r" 
R. 1916, (Contra) (1915) 8 L B. B. 166. - „ 

■—the onus of proving consent Is on the accused, o « . B. 

S. 92. (Act done In good faith for benefit wfthcwt 
consent.) 

—the explanation to this section does not justify 
formance of a dangerous operation by an unskilled pcraoa. o • 
R.7. 

S. 94. (Act to which a person is compelled by threat.) 
—by this section the accused is excused from 
of any act except murder and offences against the state puniscao 
with death. 1912 if. W. N. 1108. 

——nothing but fear of instant death is a defencs under Ihi* 
section. 20 B. 394. 10 W. R. 48. 14 B. 115, 131, 20 B. 215, .. .. 

...k... 4t.n jjjgjj ^ 3 ^ compallod by oi 

ssist In the removal on“» 
47 A. 306 ; 85 I. C. 52; 19-^ 

—under this sec. a plea of compulsion by threats which 

... — i(ant death is a good »fedc 

■ ■ , . • ixcept murder and 

; . ■ . • 28 C. VV. N, 1046 ; 40 C. 

. Oal. 1031. 

. ■ • does not Include *h6tme“* 

• *■ . ■ . ■ 23 C. Vr. K. 1046 1 40 C. 

■ ■! '. . ; , . , « ; 1031, 

S. 95. (Act eaujffi^l'^^ht harm.) 

f . ■ ■ ■ ‘s of trust and the section 

d ' ■ . » . *. .' . not an offence under 
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S. 95. (Act caucing alight harm)— ronrj. 

this aectlon has no application to nn act which I* ano'Tfnrf. 

independently of thii Code. 1 N. L. K 991. 

—catching held of the hand of a woman of queitlonahin 
character while going through a publio thoroughf.ira to fetch water 
7.A. W. K. 73, taking pods almost Taluelets, from o tree etandlne 
on OoTernment wasteland (1868) 5 B. H. C. Or, 35, 8 C. P. I,. H, 
15, taking some earth of hardly any appreolable value from an nperi 
piece of ground, 2 A. W. N. 219. causing harm on the reputation 
of the complainant by the imputation that bo was travelling with 
a wrong ticket, 13 M. 31, removing a semi-decayed branch of n 
tamarind tree not belonging to bint but overhanging the roof of hU 
bouse 8 A. W. N. 100 (1894) C. P. L. R. 15, a barrister calling 
a pleader liar as a retort 3 A. W. N. 46. a pleader calling n person 
Aaflrub &ancAoo(f who Insisted on Bitting in the pleader's room after 
-j. _ - .4 4 T».«. T i, ^ villager sasrlng to 

■ ■ • * • • to tbs place of n well 

quickly” 21 O. NV. N. 
^ • • • • • log under the provision 


4.4^1-- pA.,— Vy J Q 

• ■ • • oaf to n District Suporin* 

• • • en umbrella. 2 W, U, 07, 

■ • . ' ** '* sod mangoes; Cl Cr. )tul. 

' t *, • , • . p of an unstamped paper, 

. ■ . tecused 12 M. 148, 27 All. 28 

•• . ■ • • Mte. 2 W. R. 35, diilUng 

. • . by the eceuied 2 M.W.R. 

8, are acts causing serious harm and are not exempted by this sec- 
tion from punishment. 

>^tbe charge of obstructing the peons of a mmilolnallty Is 
very trivial one. 1929 All. 910 : 1929 Cr. C. 668 : 120 1. 0. 121 1 1030 


the barm caused by the Imputation that the proprietor of 

a newspaper is In debt Is eligbt and is not actionable under this sec 
■99 I. C. 347, 1927 Rang. 43 s 28 Cr. L. J. 139. 

S. 96. (Things done in private defence ) 

—•every citizen has the right of private defence provided 
the injury which he inflicts In aelf-defence Is not out of proportion 
to the injury with which he Is threatened. 1930 Lah. 93 1 1930 
-Cr.C.109. . , 

—there is no right of private defence against any act which 
is not in Itself an offence under the Code. 16 O. 206, 218. 

—the right of an accused person to defend himself can only 
•be limited by the provision of the Statute law. An accused can 
aet up an alternative inconsistent defence, 40 All. 284. 1 P. L. 
T. 79. 

. —the right is subject in all cates to the restriction contain 
in Cls. 3 and 4 of sec. 99, 36 P. B. 1879. 
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S. 95. (Things dene. !n prrvate defence) — conid. 

. — Ihia right of private defeoce caonot be pleaded by 
who court the attack (l86j} W. B- (Gap. no) If* 
parties are determined to fight. 1925 Ondh 438: -9 0. C.-9 • 

——where the accused had picked the quarrel but ran 
at a distance when finding 'that be could not -very 
his escape from the attaok with latht turned round and hit “ 
he hit in self-defence. 85 I. C. 382: 1925 AI). 313: 26 Or. U J- 
23 A. L. J. 131. 

this plea cannot be taken in appeal for the first time w e 

Inconsistent plea have been taken in lower courts, .nd 

the accused must plead the right of private de.enc 

must prove It. 1 G, L, it. 62, 11 C. L. R. 232. 

a court cannot set op such plea when the accused h 

has not done it. 24 A. W. N. 113. 15 A. L. J. 565.^ v°*of prSe 

f’i.c.l49» 

" . •< . . evidcBC® 

—an appellate court should examine a pjea_®f 
oven If it was not adverted to in the trial court. L. ,« n. 

87 I.C. 597: 26 Cr. L. J. 997: 1925 All. 664, 90 I. C; 400: 26 

—It is a matter which is to be decided on the facts before the 
court in each instance. 6 L. L. J. 625. . 

—when the accused pleads the right of a Pri^*® 
he must prove it. 31 C, W. N. 314: 45 C. L. J. 131 : 1927 Cal. 

28 Cr. L. J. 331: 100 I. 0. 718. 1926 Pat. 433: 5 Pat. 520: 8 


to prove that the injury was done in defence •* 

shown that the accused did all be could to avoid it. 1936 Fat. 

5 Pat. 520 ; 8 Pat. L, T. 319. 

- — where neither side has peaceful possession of the 
it cannot be said that the property belongs to the accused so 
to invoke the right of private defence. 1926 Pat. 433 : 5 Pat. s* 

8 Pat. L. T. 319. - ^ 

—where the parties challenged each other to come out an 
fight and there was an encounter outside the parties' houses nut 
accused ran into his own house being followed by the 
whom a fatal spear wound was inflicted, held that though the r g ^ 
of private defence could not properly be pleaded yet the act ** j 
accused warranted the -alteration of the conviction of a®®“ * 
from under s. 303 to under s. 304 Or. P. C. 89 I, O. 264 1 26 Cr. 

1320: L. B. 6 A. 113 Or : 1925 All. 753, . 

—where the accused being attacked by the deceased I’ 
him on the bend rather harder than perhaps ho intended to n 
done and this killed 'him he cannot bo said to have exceedeo 
right of private defence. 1929 AIL 897 : 1929 Cr. 0, 489. 
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S. 96. (Things done in private defence)— conM. 

where both parties come to a fight armed with a ful 

doterminatioD to settle their dispute by force there cannot exist 
any riEht of private defence 89 I. C. 155 ; 1925 Oudh. 43S : 26 Cr, 
Cr L. J U94 U O. L. J. 337, 1926 Pat 433 . S Pat. 520. 

in every case whether a person accused of an offence has 

or has not justified the coenmission of that offence by proving that 
It was comaiitted m the course of his defending himself is a matter 
which has to be decided on the facts before the court in each 
instance 6 Lah L J. 625 . 86 I C. 465 ; 1925 Lah. 276 ; 26 Cf. 
L. J. 817. 

ss. 96 and 97, S3 102 and lOS define the limits within which 

a private citizen can place reairaint on another cUizeo. 46 M. 605 *. 
73 1.C 343 21 Cr. LJ. 599 

S. 97. (Right of private defence of the body and of 
property). 

when a person assisted by a friend retaliated severely on a 

trespasser into his house with the object of having intercourse with 
bis wife they committed no offence. 20 W. R. 36. So also where 
the accused stabbed the deceased who was using dah on another 
to take bis life, be exercised the right of private defence under 
this section. 20 Dur* L. R. 99. 4 B L. T. 369. 

—a man upon whom lathi blows are showered is justified 
in striking the opponent with spear and does sot exceed the right 
of private defence. 1928 Lab. 900 : 110 I. C. 787 ; 29 Cr. L. J. 755. 

-^but when the accused exceeds such right by beating the 
wounded man after he bad fallen, bets guilty. 39 C. 896. 

-^in au excited aod confused moment it cannot be expected 
of a man to weigh the means that he intends to adopt at the spur 
of the moment for self-defence IQ golden scale, though the counter, 
attack should not be out of all proportion to the force employed 
in the original attack. lOO I. C. 124 ; 1927 Lah. 194 : 28 Cr. L 
J 252. 


firing gun and causing death is justified in case of immi- 
nent danger to life owing to parly faction and attack by the oppo- 
site party. But facts Unknown to the accused at the time of occur- 
rence and proved before the court at the trial should oot be taken 
into account and made the basis for finding against the plea of 
self defence 1929 5lad. 748 : 1929 M. W. .*4. 511 : 1929 Cr C. 330 • 
122 I.C 651 : 31 Cr, L. J.452 

the plea of private defence requires to detail the exact 

circumstancee which led the accused to strike the blow in question : 
Obviously such a defence can seldom be successfully made out 
when the accused’s case Is that they did not strike the blow at 
all. If there {» any evidence of private defence then the Judge 
must put the case of private defence to the jury but if there is no such 
evidence it is not the duty of the Judge to put to the jury hypothe- 
tical cases unsupported by any evidence. 32 0. tV. N. 839 r 48 C I. 
J. 138 : 1928 Cat. 700 : 117 I, C. 596 : 30 Cr. L J. 799. ' ^ 
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S. 97. (Right of private defence of the body and of property) 

— contd. 

but H has been held that to establish the right of private 

defeuce the accused is sot bouad to prove affirmatively his own 
possession, he can rely on the presumption of continuance of 
possession. 100 I. C. 383 - 1927 Pat. l81:28Cr f.. J 303. 

if a person hills a wild animal or wild bird on the property 

of another person the dead creature belongs to the latter who or 
whose agent has the right to seize the dead creature from the 
possession of the killer but the killer has a right to retain possession 
of the dead creature against any body else. S Pat. 549 : 81 I. C. 
82 ; 25 Cr. L J. 94. 

where a Police Inspector in making a search in a theft case 

laid bands on a woman without any lawful excuse and her brother' 
in-law came to her assistance when there was a quarrel and the 
brotbei-in*law being struck with a stick took it from the Police 
—4 — « vt.K...n »•••'' «n n of which he died, 

. of private defence, 

■ .r. 1037 ! L. R. 6 A. 

uader s, 97 every person has a right to defend the property 

whether movable or Immovable of himself or any other person 
against any act which U an offence falling under the definition 
of theft, robbery or crlmioai trespass or which is an attempt to 
commit theft, robbery or criminal trespass. 22 A. L. J.81:?7 I. 0. 
881 : 25 Cr. L. J.481. 

the right of private defence cannot be availed of when there 
was sufficient time to have recourse to the publio authorities. 
88 I. 0. 13 : 26 Cr. L. J. 1069 : 192$ Nag. 372. 10? I. 0. 769 : 28 Cr. 
L. J. 593. 104 I. C. 461 ; 1927 Lab. 705 : 28 Cr. L J. 848. 

where right of private defence is set up the essence of the 

case should hs to ascertain who was the aggressor and whether the 
accused party used more violence than was necessary. It is only 
against a danger present and imminent that the right of private 
defence avails. 85 I. C. 731 : 26 Cr. L. J. 587 1 1925 Nag. 260. 

—where cattle were staying into »be lands of the accused 
they were being taken to the pound when the complainants tried 
to rescue them by force. The accused iq trying to prevent the 
rescue caused grievous hurt to the complainants, held they only 
exercised the right of private defence and were not guilty. 86 
I. C. 988 t 26 Cr. L. J. 924 : 6 Pat. L. T. 833 : 1925 Pat. 762. 


M. ss.ls. Mi. 

—men who have reason to fear that a man is going to attack 
them with a loaded weapon, are entitled to attack him first and to 
use force In order to destroy his power of attack or take the 
from him. 86 I. C. 45 : 26 Cr. L. 3. 669 ; 23 A. L. J. 68 ; 1925 
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S. 97. (Right of private defence of the body and ol prope'^f) 

— CQHtd. 

where three or four men being armed with lathis 

— _ _ >• — jq commit daco'ty' 

■ . at them and one « 

. • t of priraie defence. 

Cr.L.J.504. . 

a person in possession has the right to defend 

another ejecting him, 7 W. B. 76. 14 W, B, 69, 16 W. R. 64, 
take the crops he has grown, 17 C. L- J 394 and to protect 
iDjnry. 19 W, R. 66. 23 W. R 25. 16 O. 206, and from being stoiea. 
12 W. R. 15 ; it is immaterial whether the person m possession 
the right to possess, 23 W R, 40 but a persistent demand ®v w 
does not justify assault on the person making the demand. 1^ 

R. 75. 

when In etecutioo of a deoree possession was giren to 

decrec'hoider but the Jt. Dr. was allowed to reap the crops . 
land and after the reaping thereof the accused offered 
by using force to the dccree*hoIder entering upon the Jano. > . 
accused had no right of private defence. 100 1. C. 232 : »937 iv 
193 5 28 Punj, L. R. 273 : 28 Cf. L. J. 264. „ , . 

—a person in possetsioo of lands ia not justified )o oonnn » 
persona who commit trespass. 13 W. E 64. , 

.^—tenants in possession who are not patties to the v, 

against their land^iords are justified in claiming the crops grown ^ 
them and resisting the D. Hr. In tafciug delivery of possession. * 

L J. 80. -jg 

members of religious ptocesaion are Justified in tbe 

of private defence against the obstructors thereof. 26 JI. 249- 

tbrejtonlog attitude against Police-officer making uniaw o 

search is justified under this seokion. 16 0. W. N. 1078. 

where the accused was only to stand back and was s ■ 

bis act of firing tbe gun was not a legal exercise of the rign‘ 

private defence 13 P. It 1868, 12 P. H. 1872. 

——where the party sowing the crop seeing the other P3 r 
cutting the crop took counsel together and then 
attack the latter and caused grievous hurt, it was held that t 
could not take tbe plea of private defence. 24 All. 143, 298, Coni 
24 C. 686, 25 M. 624, 14 Bom. 441. . 

——temporary occupation of land by force does not S'T® 2 ^ ^ ’ 
the right of private defence againet tbe actual occupant. 33 v. t 
—if tbe owners of a tree while in possession are 
a party armed with dangs they have tbe right of private dcie 
102 I. C. 769 5 28 Cr. L. J. 593, 1923 Lsh. 194 ^ 

the person sotting up the right of private dcfei^ 

properly most show that the propocty was his property of '•tb 
bo was in actual possession. The mere right to have 
restored to by Civil Court does not justify an lodlviduai in ta 
the law Info hfs own hoods. 9S J. C. 4GT s 1927 Siad 92 : S7 Cf. 

J. 1347. 
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S. 97. (Right of private defence el the body and of property) 

— eontd. 

but it has been held that to establiih the right of private 

defence the accused Is not bound to prove affirmatively bis own 
possession, be can rely on the presumption of continuance of 
possession. 100 I. C. 383 : 1927 Pal. 181 : 28 Cr I.. J. 303. 

if a person kills a wild animal or wild bird on the property 

of another person the dead creature belongs to the latter who or 
whose agent has the right to seize the dead creature from the 
possession of the killer but the killer has a right to retain possession 
of the dead creature against any body else. 3 Pat. 549 *. 81 1. C. 
82 : 25 Cr. L J. 94. 

where a Police Inspector in making a search m a theft case 

laid hands on a woman without any lawful excuse and her brother* 
in-law came to her assistance when there was a quarrel and the 
brother-in-law being struck with a etlck took it from the Police 
Inspector and gave two blows on him as a result of which be died, 
iield that the accused did not exceed the right of private defence, 
death being not caused voluntarily. 23 A. L. J. 1037 : L- R- 6 A. 
173Cr. 91 1.0.43 27 Cr. L. J. 11 : 192S All. 147. 

— ^uoder 8 9? every person has a right to defend the property 
whether movable or immovable of himself or any other person 
against any act which is an offeoce falliog under the definition 
of theft, robbery or criminal trespass or which is an attempt to 
commit theft, robbery or criminal trespass. 22 A. L. J. 81 : 7? 1. 0. 
881 : 25 Cr. L. J- 481. 

the right of private defence cannot be availed of when there 
was sufficient time to have recourse to the public authorities. 
88 I. C. 13 : 26 Cr. L. J. 1069 : 1925 Nag. 372. 102 I. 0. 769 : 28 Cr. 
L. J. 593. 104 1. C. 46! : 1927 Lab. 705 : 28 Cr. L. J. 848. 

-—where right of private defence Is set up the essence of the 
case should be to ascertain who was the aggressor and whether the 
accused party used more violence than was necessary. It is only 
against a danger present and imminent that the right of private 
defence avails- 85 I. C. 731 ; 26 Cr. L. J. 587 s 1925 Nag. 260. 

——where cattle were slaying into the lands of the accused 
they were being taken to the pound when the complainants tried 
to rescue them by force. The accused in trying to prevent the 
rescue caused grievous hurt to the complainants, held they only 
exercised the right of private defence and were not guilty. 86 
1. C. 988 : 26 Cr. L. J. 921 ; 6 Pat. L. T. 838 : 1925 Pat. 762. 

to determine whether the accused had the right of private 

defence it is not the triviality of tbe'injnrles inflicted on him that has 
to be considered but the question it whether the accused had any 
reasonable apprehension of grievous hurt or death to himself. 1930 
il.W. N. 502. 

—men who have reason to fear that a man is going to attack 
them with a loaded weapon, are entitled to attack him first and to 

use force in order to destroy his power of attack or take the wear ' 

from him. 86 I. C. 45 : 26 Cr. L. J. 66^ : 23 A. L. J. 68 : 1925 All 
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S. 97. (Right of private defence of the body and of proper^f^ 

— eontd. 

there can be do right of prirate iJefenee where both partieJ. 

>0 a riot, are aware that a 6ght ia litely to happea and expKt“^? 
to be attacked ; in such a case it is imusterja] who was the £«» 
to attack uoless jt be eboR’O that the aceased were actieg iQ 
right of prirate defence. 6 Pat L.T.S7. . , 

evidence of right of private defence should not be igeef* 

although the accused set up another defence, -t P. L. H. 1^2?. 

the person pleading self-endeace must establish the 

stances under which each blow that causes on injury to a 
of the opposite patty is intlicted. 104 I. C. •451 1 JS Cr, I*. J. £35 
S. 90- (Right of pelvato defence agalnsi person of w"* 
sound mind. \ 

See, is 78, 7H, 

S. 99. (Acts against which there Is no right of 
defence). 

—when an officer makes a search In good faith and 
malice but without any warrant, the accused cannot set t3P> 
illegality of the officer’s proceeding e» justiScation of his ohslrtietjo • 
7 B H C. (Cr. C.) 50. 19 .V. 349. (1947) 57 P. L. B. J918. ^ ^ 

—so also where a Civil Court.peoo in giring delire^ . 
possession of a share in a tank by ordering some 
cast their nets in the tank and catch 6sb, was assanlted hf *. 
accused, It was held that whatever mistake may be in ' 
proceduro of the Jlunsiff m giving the direction *n "ho' 
the accused bad no right of private defence against the 

was a public servant acting under colour of bis office in good fa* i 

IS C. W. If. 548. I 

when an Income Tax Officer whose notice to P”**^^,* 

account books la not complied with, forcibly enters on the P*’*^”*,* i 
and takes possession of the books and remains there ^bougb ast 
to go away, this section does not deprive the owners of tor 
right to turn him out. 95 I. C. 303; J926 Lah. 326. 27 Cr. L- 
772: 27Panj.L. B. J98. , 

——resistance to an officer, acting on a wholly illegal wsrro 
is justified. 11 C. iV. N.836. J6C. W. K, J07S. 

—offering resistance to an illegal order of ,«i 

offence 1930 Lab, 318; 1930 Cr. C. 396 1 31 Punj. L. B. 235: 1-^ 
1. C. 734 : 31 Cr. L J. 294. ^ 


rcls® 

, ;tloo 

—where articles protected from attachment arc 
21 M. 296, or where the property of a person was wrongi'i 
tatsebed the property of certain absconders. 29 0. * ' 
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S. 99. (Acts against which there is no right of private 
defence) — conM 

Tesistaoce to them was not justiSable But see 13 B. 168, 24 C. 
320. 324 

there exists a right of private defence in a case where the 

alleged offender does not know and has no reason to believe that 
the person doing the act waa a public servant 22 A. L. J 501 : 
1924 All. 645. 

even if the arrest by the Police is wholly illegal the person 

arrested \% not entitled to ate mote force than le necessary for 
protection against the illegal arrest. 94 I. C. 404 : 3T Cr. L. J. 62$ : 
1926 Sind 190 

even if the warrant of attachment is illegal an accused 

cannot plea a right of private defence of property when he is charged 
under s. 323 I P. C. 26 P L. R. 290. 

where a smuggler bad reasonable ground for beleiving 

that an Excise Inspector in pursuing him intended to cause death 
or grievous hurt he did not exceed the right of private defence in 
cutting the Inspector on thigh. 3 U. B. R. 176. 

-resistance to unauthorised search. 6 0. L. J. 753 and to the 
execution of an illegal warrant. 25 C. 320, 11 C. W. N 836: 
6 C. L J. 13? are justified. Out resfstsoce to ezecutfon of a 
warrant for arrest of a debtor not signed but initialled was not 
justifiable 8 All 298. and resistance to the Police in execution of an 
order under see. 145 Cr. P 0. not etrictly legal, to take charge of 
crops, by seizing several men of the Police party, carrying them off, 
into coafioement, waa held to be punishable. 9 C. W. K. 125. 

—resistance (o licensed vaccinator unlawfully attempting to 
take lymph from the arm^^ a pewon^wbo ob^cted to It waa held 

: • .of the right 

14 B. 441. 

■ . • . . ected by the 

section, no matter which party makes the first attack. 35 C. 363, 
384, 443. 17 Bom L. R. 388. 3 Bom. Cr. C. 100. 

—when there is time to have recourse to the protection of 
.1 . - .»i.. t. .• .-i- take iaw into his own 

■ efence. 35 C 103, 7 W. 

• ■ erson in possession of 

rcy of the marauders. 

R. 47.10 O. C. 196nor 

the law should be invoked to oppress person, (1896) P. J. L. B. 
219 and it is not desirable that a man should submit to the 
deprivation of property in bis possession without self-defence, and 
trust to recover it by the tedious operation of a case in the Civil 
Court. 2W. R.S9. 

—the extent to which the exercise of the right of self-defence 
is justified depends not on the actual danger but whether there was 
a reasonable apprehension of such danger. 81 I. C, 113 ; 25 (3r. L ^ 
€25, 28 M. 451, 1525 Lah. 49. 
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S. 99. (Acts against which there Is no right el 
defence) — contd. 

—the right of private defence against aq injury 
be done by public servant extends onJy to those cases in which 
is a leasonafaie cause of apprehension of death or grievous n • 
105 I 0. 817 : 1927 Lah. 706 : 9 Lah> L. J. 424. , ^ ^ »j,» 

even where the right of private defence is not pieadec, 

court on finding on the evidence that the accused acted 
exercise of such right Is bound lo tate cognizance of this la 

25 Cr. L. J. 501 ; 1924 AIL 645 ; 85 L C. 245. 

the plea of private defence may be taken in the 

court though in the trying court the accused altogether denied * 
offence and did not. take this plea. 1928 Ifag. 202. 

— where a tree betonging to a tenant is attempted tp ® 
carried by a zamindar's men the tenant has a right of 
defence of property. 81 I. O 181 : 25 Cr. L. 3. 693 : 1924 All. 

s. 99 la inappiicable to a case where a police 

attemped to snatch a kulhon ftom a person, in trying to • 
which injuries were inflicted on him. The posssesion of the 
not being forbidden by law. the aot of the police officer is who / 
without Jurisdiction. 6 Lab. 392 ; 901. C. 927 ; 26 Cr. L 3. JWit 

26 Puaj L. R 808 . 

■ — where the complalnante are aggresiors the arcutea • 
t... *v. r. ..-.-ate defence. 18 C. W. 17. 275. 24 C. 

• • of private defence more barm than 

5 W. B. 33 , 13 W. B. 55, 4 B. i. «• 

—•kJilJae the deceased for attempting to take a 
W. R 89 kilting persons unarmed ploughing a field believea oy 
the accused to be ibeir field, 18 W. R. 29. kiiiiog a weak old 
found stealing at nleht, 5 W, R. 33. subjeoting a thief to gro 
maltreatment when be was folly In the power of the accused 3° 
helpless. 14 W. R, 63, deliberately killing a thief with pickaxe 
prevent his escaping, 5 W. R. 73. 6 \V. 8. 50. confising a trespass 
- . - ’ ■ • “ ■ - • r . .... poj,ge. 13 W. B. 6*1 

. I . . . tree and fell down and 

■ . , « the ground and thereby 

' . . attacking the deceased 

■ » , . . ■ • ' , spears, clubs etc. ana 

, . ^ . ,3 esses where more harm 

than was necessary was caosed, and the accused were held to hav 
exceeded the right of private defence. # i, i 

if the accused ere Justified lo resisting the stealing of the J 

crops, they are not members of an unlawful assembly eimpiy 
sumo have exceeded the right of private defence but if they ooo* 
in it after others have exceeded the right they are also gu y- 
36 C. 296, 39 O. 89C. , ,u. 

in case of civil disputolhe M. should instead of convicting tnr 

accused direct the complalaaot to seek his remedy In the civii co 
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S. 99. (Acts against which thera Is no right ot private 
defence) — conM. 

26 P L. R. 487 : 7 Lah. L. J 3S9 : 1925 Lah. 599 . 92 I. C. 215. 

27 Cr» L. J.231. 

where a man strikes another it is not easy for tho man who 

is so struck to calculate with accuracy the exact force which be can 
use IQ defence. Even if be uses more force he is protected by law. 
86 I. C. 218 . 26 Or. L J 7J0 : 26 Punj L. B. 14 : 1926 Lah. 514. 

every oue has got a perfect right to employ force within 

limits for the purpose of protecting his property against forcible 
invasion and also to say that he purports to do so in the event of a 
threatened forcible invasion taking ptace. But be is not entitled to 
resort to the use of force for the purpose of recovering bis property. 
1925 Nag 142. 

where the matter was not urgent, no serious loss of property 

was threatened and there was ample time to hare recourse to the 
authorities, a plea of private defence of property will not be 
accepted. 26 P. L. R. 267 : 91 I C 39 . 27 Cr. L. J. 7 : 1926 Lah 516. 

the right of private defence of property does not avail a man 

when he has had time to have recourse to civil authorities. He 
cannot take possession by force or show of criminal force even 
against a trespasser. 74 1. 0. 73 : 24 Cr. L J. 745. 

^->if a man is entitled to protect bis own life by using a lathi 
it is impossible to weigh the force of the blows which be used for 
that purpose as it le eaid in “golden scales" and to adjudicate with 
great nicety as to the exact amount of force which would be 
luetlDed. Tbie of course, provided that no undue advantage is taken. 
71 1 0. 605 . 24 Cr. L. J. 189. 

»»wheQ once the court has found that a right of. private 
defence exiets it is very dlERcult to expect the accused to weigh 
“with golden ecales*' what maximum of force is necessary to keep 
that right. 73 1. C. 975 ; 24 Cr L, J. 735 : 1923 All. 357. 

•—where the person injured was obstinate and bad received 
12 blows all causing only simple hurt, probably all the blows 
which be received enabled tbe accused to effect the purpose of 


S. 100. (When the right of private defence extends to 
the causing ot death). 

-the violence i&Qicted must be proportionate and commen* 
surate with the quality and character of the act It Is intended ' 
meet, ond what Is done in excess is not protected. 2 A. W. N. 
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S. too. (When the right of private defence extends to the 

causing of death)— eanfrf. 

——IQ defending ooeself frocn a man armed with a slick it is 
practjcaliy impossibie, is tfaa heat of the moment to calculate with 
accuracy the exact force which one la entitled to employ in 
seif-defence. 88 I. C. 218: 1925 Lafa. 514; 2S Cr. L J 730: 26 
Pun]. L. R. 14. 

■ — -3 man is not justified in shooting another who is about to 
arrest him unless them is apprehension that any of the acts men* 
tioaed in this section will ensue I P. R, 1880. 

—where one of the party of the deceased struck a blow on the 
accused which felled him to the ground and the accused rising up 
iQuicted a blow on the head of the deceased causing bis death tbs 
not exceed the right of private defence. 13 C. W. H. 
iloU, 17 V. L. J 394. 

-—where one party gave a blow with bis slcnp and the other 
gave him a iathi blow on his head and knocked him down, the 
r PJea'Jtbe right of private defence. 1929 Lah. 443 : 11 

n V r- A®* 5"* J929 Cr. C. 5: 120 1.0.185: 

Oi t/r. L. •/, 47. 


I# / accused reasonably anticipating grievous hurt to bi»' 
seu from the blow of heavy weapon has a right to use bl» spearto 
n on 9 Burma. L. R. 191, lOB. L. 

?; r,”'T® f .k’ 21 P. I>. R. 20 (1919). I P R. 1930. 72 I. C. 520 : 

w> Id J, 408 

the accused was attacked by three men armed with 
latQfes and struck a blow killiog one of them, he had reason to 
apprebeud that they ought cause him grievous hurt, so be was not 


1 C n’^r'^'5 violating a girl is justified under CJ.3. 

Id L. W. Ji. 440. 

: — where the accused cannot establish that voluntarily 
causing the death of bis assailant was necessary for the purpose of 
o « of private defence. 41 P. R. 1834. 

at) i'. xi. lo79 

- rfgjjt of self-defence 

' • but whether there was 

' •• 81 r. C. 113 : 25 Cr. L. J. 


-—a person in order to defend hlmeelf may kill his adversary 
PTOVioed ha has a reasonable apprehension that otherwise be 
himself will bo killed. 88 I. C. 455 ; 26 Cr L J 1143: 1925 
ilsd. J0C9. 

~ — 4h® burden of proving the existence of oircumstaocei 
bflneing the cose within any of the general exceptions vests upon tho 
accused Sec. 100 gives this right of private defence of the body only 
against actual assailants and not against those who rnay Ju 4he 
future when rc-loforced by others become assailants. 3 Lab. 144 i 4 
Lab L. J. 91 ; 68 I. O. 113 • 23 Cr. L J. 513. 
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S. too. (When the right el private defence extendi to the 
causing of death)— confd. 

—a man ^bo \s as^autted is not bouad to modulate his defence 
step bf step according to the attack before there is reason to believe 
that the attack is over. He is entitled to secure bis victory, fls long 
as the contest la continued. Where the assault has once assumed a 
dangerous form, every allowance should be made to one. who, with 
the instinct of self preservation strong upon him, pursues bis defence 
a little further than to a perfectly coo! bystander would seem 
absolutely necessary. 1933 Lab. ISS 

where the wife of the accused was being assaulted by her 

brother and she cried out she was being killed and the accased 
going to him saw her being assaulted and struck one blow on the 
assailant who died, held that the accused acted in private defence 
94 I. C 361 1926 M. W, N. 212 27 Cr. L. J. 617 

the accused must satisfy that he had the right of private 

■defence 1923 All. 277 

where the accused provokes a quarrel and tries to hit a 

person and afterwards runs for hia safety from a couoter'attaelc 
with lofAis made on him and after running at some distance hods 
that he cannot escape and turns round and bits the person who dies 
three days after, the accused acts in self defence and cannot be 
convicted of grievous hurt. 23 A. L. J. 131 1 8S I. C. 382 t 2G Cr. L, 
J. 542 1925 All 313. ^ j w .u u x i.. 


—where the accused was escorting ladies according to their 
wishes and was obstructed by the opposite party who levelled a 
gun against the accused and the accused stabbed the person 
obstrocting. he was not guilty of murder. 86 1. C 45 : 25Cr. L. J. 
€69 ; 23 A. L. J. 68 : 1925 All. 319. 

when oDo of two accused ioOicts fata] Injury In exercise of 

his right of private defence the other accused can on no account 
be held responsible for the same. 89 I.C. 249 : 26 Puni. L. R 496 • 
26Cr.L.J. 130 : 1925 Lah. 370. 

S. 101. (When right extends to causinq any harm ether 
than death!. 


apprehension of personal violence to a public servant while 

acting in execution of duties gives him the right under this 
section to fire his gun and cause a wound to the assailant 5P 


— -one parly attacked the other party wbllein exercising right 
of retaking their own property and killed one of them, but some 
of their party were wounded, held that the attacking party we 
gulUy but not the other patty. Z W. R. 47. 
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S, 107. (Abetment of a thing) — eontd. 

unintentioDal aiding is not abetment. 47 A. 26S : 84 I. C 

714 : 1925 Ail. 230 : 26 Cr. L. J. 362. 

a person who indentified another person who intended to 

cheat the Treasury officer by personation did so on the assurance 
of another in whom he had confidence without letting the Treasurf 
officer know that he did so on such assurance, held that te 
could not be convicted of the oiTence of abetting unless it is definit*'J 
proved that he knew that the offence was being committetJ 
1929 Pat. 157 : 10 Pat. L. T 657 : 116 I. C. 753 : 30 Cr. L. J. 642 

abetment being itself an offence under see. 40 attem^ 

commit the offence of abetment is punishable under s. 511. 24 Boro 
287 : 1 Bom. L. R. 678. (1887) P. R No 49 of 1887. . 

an appellate court cannot fiod a man guilty of abetment ot 

an offence on a charge of the offence itself. 33 A(. 264, 11 B. B* 
0. R. 240, Contra. (1912) M. W. N. 725. . . 

in order to convict a person of abetting the commission o 

an offence it is absolutely necessary to convict bun with those steps 
of the transaction which are criminal. SOW. B. 41. 

■—a conspiracy may be proved by tbe surrounding 
stances and the conduct of tbe accused both before and after to 
commission of the offence 9 Bom. L. R. 347. 


S. 108, (Abettor). 

——a person cannot be convicted of abetment of false 
for having given evidence in support of such charge, because tn 
section does not contemplate any act of subsequent abetment, v . 
L. R.Ap. I6.18W. R.28.10C L R.4. _ 

the offence of abetment depends upon tbe intention oi i“ 
abettor and not upon the act actually done by tbe person abette . 


21 W. R. 8. 

the offence of abetmeot is a substantive one and the 

tion of the abettor does not depend upon tbe conviction of t 
principal. 1 Bom. 15, 18 W. R. 32. (1055) P. R. No. 20 of 1885. 

an offence can be abetted though the means suggested c* 

not physically be applied to cause effect constituting tbe offeo 
(1885) P, R. No. 20 of (1885), but it has been held to be doub«u‘ 
whether abetment of murder by sorcery or other impossible me 
is an offence under this Code. lOB. H. C. 75. ... 

if a man commits a cnoiiaal act by an Innocent .47 

employer and not the agent is guilty for the act. 18 A. »*. H. • 




14 C. P. L. R. 192. 


an offence Is by denoltlon or description an 


—y. Instigate the 
uitting 
Police spy 

Instigate 
ribery. 1* 
lent of an 
. jclment of 

■ letment or 

offence under the 
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S. 108. (Abettor)— conid. 

Code, that ia. when an abetment of an offence ia punishable under 
s. 109 or a. 116 or some other proTision of the Code, then the abet* 
ment of such abetment la also an offence. 28 Cr. L. J. 370 : 46 C. 
607 : 22 C W. N. 1045 • 43 1. 0. 817 : 20 Or. L. J. 49 

instigating a person to abet the commission of an offence is 

punishable under this section although the offence may not be com- 
mitted, (1882) P R No 24 of 1882, 4 C. 366. 18 W. R. 32. 

mere knowledge of a design to commit an offence without 

the proof of instigation does not constitute abetment, 1886 (W'eir) 
3rd, ed 187 nor the mere subsequent knowledge of the offence 
constitutes abetment 2 W. R. 40 

a person cannot be convicted both as principal and as 

abettor. 4 W. R. 23 37. 

S. 108 A (Abetment In British India el offence outside). 


the section was inserted by way of amendment to remove 

the difficulty that arose from the decision reported in 19 Bom. 105 
which held that an abetment in British India of an offence committed 
in foreign territory was not an offence. 

S 109. (Punishment of abetment where no prevision 
Is made.) 

in a Suttee case one ordered the pile to be lighted and the 
other induced the woman to return after ehe fled away, the former 
wai held to be guilty of abetment of culpable homicide end the latter 
of suicide only. I kl. J P. 3.174. 

——one who takes active part in the preparation of a document 
but not in the forgery of the name of the executant, commits 
abetment of forgery- 25 C. 207, 14 Bom. L. R. 267 s 1 Bom. Or. C. 130. 

in a case of abetment of forgery when the abettor is the 

instigator heavier punishment should be inOicted on him than that 
imposed on the principal offender. IQl !• C. 493 ; 28 Cr. L. J 461* 
9 Lah. L. J. 103. 

——where a Hindu gave his daughter eight years old in marriage 
to a person a second time during the lifetime of the former husband 
he was held to be guilty under this section read with s. 494 although 
her daughter was not guilty of any offence. 6C. W. N. 343 14 M 
364, 16 AIL 88. 26 M. 463. 


there can be no abetment of the offence of kidnapping after 
the person has once been taken out of the custody of the lawful 
guardian. 23 A. W. N. 233, 2 O. W. N. 81. 19 AIL 109 (1893) P. R. 
VT- /tso... w w , 3 Cal. 969, 1 If. 173. 

■ ■ • ’ aid by some act oi 

■ ■ J • ' . _ -be committed In 

■ ' . ■ ' ■ . . • 1 time for ’ 

of theft and receiving stolen property. 3 AIL 181. 

the section of the principal offence and the section 
the chapter of abetment must be mentioned in the charge 3 
(Cr. L) 5. 1 W. R. (Cr. L.) 9. 
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Si 109. (punishment ot abetment where no provision is 

made) — contd. 

the offence of abetment by way of conspiracy does not require 

sanction, though crizninai conspiracy itself requires it. 35C. L. 
279 : 26 C. W. N. 680 ; 49 0. 573 : 69 I. C. US : 23 Cr. L. J. 657. 89 I. C. 
J05 : 26 Cr L. J. 1329 : 1925 Rang. 296. 

5. 111. (Liability of abettor in case of different act 
done.) 

if one chooses to run the risk of putting another in motion to 

do an unlawful act, the latter for the time being represents the 

aa ha /1/vaa hi.v.nAir jK- i- -ggpOUSible fOf 

• . . . 491, but an 

11 Af.L.T.I. 
beyond the 

common intention and which cannot be said to have been a probaWe 
consequeDce of the abetment, the abettor is not guilty fot the 
abetment of that offence. 5 W. B. 75. 7 W. R. 61. 6 All. 691. 

— —where this solitary injury received by the deceased which 
proved fatal was inflicted by one of tbe two accused, la exercise ol 
bis right of private defence the other accused could on no account be 
held responsible for tbe same. 7 Lab. L. J. 167: 1935 Lab. 370. 

S. 114. (Abetter present when offence is committed.) 

— >83. 109 and 114 sapersede tbe Eoglisb Law as to prlnolP^^* 
in the first and second degrees and atcessoties before the wet. in 
provisions of the Penal Code cover all tbe cases provided 
law, and contain tbe whole law in fndla on the points. 41 0. , 

8. 114 is a provision which is only brought Into operaUo 

when circumstances amounting to abetment of a particular 
have been proved and then the presence of the accused at tn 
commission of that crime is proved in addition. Abetment oo 
not in Itself involve the actual commission of the crime obette - 
It Is a crime apart. 52 C. 197; 41 C. L J. 240; 6 Pat. L. T.lov. 
29 C. \V. N. 181; 1925 P. C. L; 85 I. C. 47; 26 Cr. L. J. 439: -i 
Bom. L. R. 148; 23 A. L. J. 3H: 48 Af. L. J. 543 P. C. 

the section is evidentiary not punitory. Because 

tion de/nefo may sometimes be obscure in detail, it Is 
by tbo presumption juris et de jure that actual presence P« 
prior abetment can mean notbiog else but participation. A 
presumption raised by 8. 114 brings the case within the ambit 
s. 34. above cate. 

—this section applies only when tbo abettor has 
thing by way of abetment and bae been present at the 
commission of the offence. 3 L. B. It- 275. F. B. . 

—-this sec. requires two things (1) abetment and (3) P^cs 
of the abettor when tbe offence Is committed. 7W.Il.49,‘>v. 
.N.519. 57C.56C, , 

— ~-lh1s section does not apply unless tbe Pr:*®" 1^*®! . 
abetting the offence would, if absent, have been guilty of the s 
ment. aO C, 49C. 
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S. 11A. (Abetter present when offence is committed) — contcf. 

~ — where an abetment consists only of psrticipstlon in the actual 
commiasion of the offence, see. 109 and not this section is applicable. 
15 P, R. of 1899 

this see. does not apply where the abetment charged 

necessarily requires the presence of the abettor : under this section 
the abetment must be complete apart from the presence of the 
abettor. 42 Cl 422. 

to brine the case under this section the abetment must be 

.w- W»— J 


- — a person present abetting an offence is to be deemed to 
have committed the offence though he does not, in fact do so any 
more than a principal in the second degree does. (1869) M H. C. 
Ap. 37, 17 W. R. 52. a B. H. C. Cr. 164. 2J W. R. 11. 

— >a person who is punishable under a particular section of 
the I. P. C read with s. 114 is punishable as a principal and 
not as an abettor and U guilty of the substantiTe offence and 
not merely of its abetment. 1929 Rang 203: 30 Cr. L. J.961: 
1929 Cr. 0.177 5 118 I. C. 637. 

—'Where the charge is for an offence Under ■ 496 I. P. C. and 
for abetment thereof it is necessary that there should be a complaint 
under s. 198 Cr. P. C, 1930 M. W. N. 694. 

e. 114 implies that the abetment had been completed before 
actual offence was committed. The sec. deals with a person who 
would be guilty of abetment independent of any act done at the 
time of the offence i. e. a person .whose abetmeot is complete 
apart from bis presence. 82 I. C. 263; 25 Cr. L. J. 1254: 21 L 
W.19. 


s. 114 applies to a case where a person abets the commission 

of an offence sometime before it takes place and happens to be 
present at the time of commission of the offence and is not applicable 
to a case where the abetment is at tbe time of commission of the 
offence and the abettor helps in the commission. 97 I. G 938 1927 
ifad. 97 ; 27 Cr. L. J. 1198. 


—where the accused was not only present at the scene of 
occurrence but also actively instigated the assailants to kill their 
victim who was consequently killed the accused was rightly 
convicted under ss. ll4aod302 I. P, C. 27 Punj. L, R. 716: 8 Lah 
L. J.509: 99 L C.117 5 28 Cr. L. J.85. • o ^-an. 


——where the accused instigated others to commit criminal 
trespass under s. 447 I. P. C. and were present at the time of 
commission of the offence they were guilty of the actual offence 
of criminal trespass, 97 1.0.737; 1926Bom.512: 27 Cr L J llfi . 
SS Bom. U R, ZC29. * 
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S. tie. ((0 Abetment of offence ponlahabte with im- 
prisonment, if offence be net committecf, (li) If abettor of 
person abetted be a public servant whose duty It Is to 


prevent offence). — conld. 

spy and the money was arrested In his hand, held that A committed 
abetment of bribery and was punishable under s. 161 read wit 
section 116 I. P. C. 28 C. L. J. 370 j 46 C. 6o7 : 22 C. W. N. lOla • 
48 I. a 817 . 20 Cr. 1.. J. 49. In the above case. J. Rtckardson hew 
that whether the ioatigation came from B. or from A. A ws 
guilty as he offered the bribe, but J. Huda held that as the 
tion came from B, A was not guilty of an offence. (See * 
following Bombay case) It was also held in the same case taa 
when the abetment of an offence is punishable under s. 109 or s-t* 
the abetment of such an abetment is also punishable under one or 
other of those sections as the case may be. 

.... - . . ...It — r... offers 


1 . • . I ; : is 

. * ’ I lot he 

not. 67 i. C 818 : 24 Bom. L. fi. 534 ; 23 Cr. L. J. 466. 

— where tbe Inference suggested by what V* the 

interview is equivalent and where the explanation put 
accused is reasonably possible, tbe theory of innocence cannot be *a 
to have been sufiicleatly negatived by tbe prosecution, ooore cose. 

—the illustration (a) of 8. 116 Is only an example 
of an offence under 8.161 I. P. C. There are many 
instigating a public servant to commit an offence H**“*^. *v.j,sh. 
besides by means of a direct offer of a bribe. It would 
log a very dangerous precedent to bold that ao officer is protec 
If be agrees to allow his official acta to be swayed hy the mouve 
accepting a gratification to be used not for his own f toS^ 

but for some public object, 67 I. C. 818 ; 24 Bom. h, B. 5J1 : *»- 
Bom. 44 : 23 Cr. L, J. 466. 

rt.r. . ■ ■ ■ - - hi. 

to drop tbe cha . 

under the first ‘ • 

cause the offenc 

therefore he h , ' ' 

1928 Lah. 840 : • ■ • 


In orde- 

second part of . ■ 

servant whoso .. . . ' « ' 

prevent tbe commission of tbe very offence abetted. 3 Pat. 64.. 
——where the accused was charged ^nder^ s. 116 I. 

warded ss 

, io servant 

5 prevent 
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S. 116. ( (i) Abetment of offence punishable with im« 

prisonment, if offence be net ecmmittedi (ill if abettor or 
person abetted be a public servant whose duty it Is to prevent 
offence) — contd 

nherc aa accused person offered a bribe to a Magistrate 

who allowed it to be delivered to him, not jb order to its acceptance 
but in order to have evidence of the transaction, the accused was 
rightly convicted under ss. 161 and 116 I P. C. 38 I. C. 439 : 18 
Cr L J 327 • 10 Bur L. T. 252 ; 9 L B, R. 52. 

offer of bribe to public officer, who is funetua officio is no 

oSeace and the puhhc oSicer commits do cBeoee by taking It. 5“ 
M L J. 239 : 1929 M W. K 695: 119 I. C. 315 : 30 Cr. L, J. 1055 : 
1928 ilad 756 

the offer of a bribe to a Sub*Iospector who was an expert 
in the Finger Print Bureau and was summoned as an expert witness 
to induce him to give evidence in favour of the accused's party, 
IS an offence under ss. 161 and 116 I. P. C. Such expert is a public 
servant and bis giving expert evidences is one of bis duties as such. 
69 I C. 445 23 Cr. L J. 717. 

S. 117. (Abetting commission of offence by the public or 
mere than ten). 

—to apply this section tbe 'offence abetted must have been 
intended to be cotnmltted by tbe public or by more than ten persons 
collectively and conjointly and not separately : so whyre the 
accused instigated twelve coolies to break tbeir contract, each 
breach of contract being a separate offence tbe accused was not 
punishable under this section. 3 W. R. Cr. 24. 

this see. relates not to the offence of abetment only but 

to abetment by the public generally or by any member or class of 
persons exceeding ten. 33 Bom. L. R 56. 

where the accused instigated the foroiation of an associa- 
tion which was unlawful under a 15 (2) (a) of the CrlmiDal Law 
Amendment Act and therefore abetted its formation under ss. 107 
nnd lOS I. P. C. and as any one becumiog a member of that aaso- 
elation or contributing funds to it would be guilty of an offence 
under a. 17 (1) of tbe Crimiaal Law Amendment Act, tbe 
accused abetted an offence and as tbe offence abetted was com- 
mitted by a class of persons exceeding ten the accused was punish- 
able under ■ 117, 1. P. C. 5Lab. 1. 

—where the accused was charged under s. 17 (1) of the 
Criminal Law Amendment Act for having'urged tbe Sikhs to form 
t_.- ..... #.n._. , lorted in 5 Lab. 

• t under s. 17 (c) 

■ ■■ ■ ■ I under •. 117 

' *• • ■ 89I.C. 462 : 

an offence under a. 11" 1. P. C. and s. 17 (1) of the Crimin 

Law Amendment Act can be tried aa a summons case. 33 B 
L« R. 353* 
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S Its. iconcealing design fo commit offence) 

ss. ns. 119, 120 deal with the concealment of a degn ty 

persons other than the accused to commit the offence co i 
I I3oni L. R, J51. tsd® he Ij 

a person is not punishable under this section ^olcss 

legally bound to giro informstfoo or if he has not concea 
design by some overt act. 4 W. R. Cr. S, 34 P. R. 18S2. 


5. 120 A (Criminal conspiracy}. 

conspiracy consists simply in the agreement or 

to do some act, DO matter whether it is done oe not. 4- u 
19 C W N. 676 ; 2l C. L. J. 331 : 16 Cn L. J. 497 : 27 I C, 513. 

this section is not applicable to oifcnce coraoJitted 

it came into force. 20 C. W. N. 292. .. ♦Kft 

-—overt acts may properly be footed at as 

existence of a connected ioteotioa and In many cases it is nj 


means of overt acts that the existence of the conspiracy ... 

made out. But the Cfiminallty of the conspiracy is indepen 

the criminality of the overt act. 1$ C. ^V. R. 1105 i 15 0. I*.*'' 

——a conspiracy consists oot merely in the *o**?*^*^® J'law/ul 
more but in the agreement of two or more to do an uaia 
act or to do a lawful act by unlawful means. 
sdoslgarests In lateotioo only it Is not indictable, wfaen to s 
to carry Into effect the very plot la an act 
each of* the parties, promise against promise, .® ,-91 

capable of being enforced If lawful. Is punishable, if c. 

object or for the use of criminal means. 34 A L. J. oSo. ^ * 

991; irCrL.J. 431. . , 

in cases of an indiotmeot for conspiracy when two P P 

are indicted and are tried together either both must be convict 
both must be acquitted. So when three persons were charged 
having entered into a conspiracy and two were acquitteo 
third person could not be convicted of conspiracy, r «qioij. 

conviction be upon the verdict of the jurv or upon his conies 
14 A. L. J. 68S ; 35 I. C. 991 : 17 Cr. L. J. 431. - ^ 

the accused may legally bo charged merely with 

of criminal conspiracy. The mere assooiation of an of 

any of the conspirators is not enough by itself to o®DViot ° 
being a roetnber of the conspiracy. 39 O. L. J. 151 : 83 I. C. 51.1- 

where in the trial of a person for the offence of 

to possess firearms and ammunition the evidence consisted 
of police and officers and spies, the evidence of auoh 239i 

be scrutinised with a great deal of caution. 31 C. 

1927 Cal. 26 ; lOO I. C. 113 ; 28 Cr. L. J. 261. . 

where the conspiracy alleged in the charge is one ^,-0 

only three persons are said to liave been participators ano 
of them are acquitted the other Is entitled to an ac^Ittai 
matter of course. 30 O. W. N. 94 : 39 0. L. J. 264 : 81 1. C. 82». 

— — where the proof of conspiracy depends upon proof oJ 
participation of the accused In an overt act which Itself am 
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S. 120A. (Criminal conspiraey)— <*onf</. 

to 8Q offence the proper course is to put the accused on their truil 
for that offence Where all that is shown against a person is 
eridence of the association with any of the conspirators that would 
not be sufficient to coOTict him of beins one of the parties to the 
conspiracy, held on the eridenco in the case, the accused were 
guilty of a conspiracy to get possession of arm and ammunition 
by Illegal means and in contravention of the Army Act, 39 C. 
L, J. 151 : 83 I. C. 513. 

5. B. (PunlsViment ot crlminat conspiracy^. 

— — on a charge of coasptcacy geoeral evidence of conspiracy 
may be given before the proof of the particular fact that the accused 
toot nan in it 42 C. 957; 19 C. W.N. 676. 21 C. L. J. 331 29 
I.C, 513: 16 Cf.L. J. 497. 

• ' “ • I cannot generally 

facts proved in the 
J. 293; 35 I.C. 959; 
\V. N. 1150 

~-^ia charge of conspiracy either ail roust be eoavjoted or all 
must be acquitted. U A. L. J. 680. 17 p. R. 1915. 

—where two persons are tried for as offence under s. 130'B. 

, T © r' .-a r -* .l. 

•B. 


Cal 501. 30 C. w. K.94. 

-—-•but where they are separately tried the acquittal of the one 


—where the conviction of one of two accused under this sec 
is set aside in appeal the conviction of the other accused also must 
beset aside. 45C.L. 3.204; 28 Cr. L. 3. 449 ; 1011.0.481. 

where the accused with another person went to a place 

and met the second accused with a view to purchase from him 
tire-arms and ammunition but the arms were never produced nor 
there was evidence that the second accused possessed the arms 
at the time of negotiation, the accused might be still convicted 
under 8. 120-D, because the overt act for the conspiracy consisted 
in the agreement of the parties and the same was proved. 31 C. 
W. K 239 : 1927 Cal. 265 ; 100 I. C. 113 : 23 Cr. L. J. 241. f42 C. 
95. 19 C. W. K. 676 : 21 C. L. J. 331) /of. 

—a charge of conspiracy may be established either by direct 
evidence of an agreement between the conspirators or by siecums. 
tantial evidence from which the court may preanaa SNWnoo 
concerted plan to carry out the unlawful design. O. 458 : 

1927 Siad. 161: 28 Cr. L. 3. 426. 92 J.C.4I9: 1?1 • 27 

Cr. U J. 243. 
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S. 120B. (Punishment of criminal conspiracy) — contd. 

when once the charge of conspiracy is framed, anything done 

is pursuance of the conspiracy forms part of the same transaction and 
can be tried at the trial for conspiracy, aboie ease. 

the offence of abetment by way of conspiracy does not 

require sanction though criminal conspiracy itself requires it. 
fiboie ease. 

where the accused was convicted under as 384 and 114 and 

also under s. 120 B but no sanction was obtained for trial under the 
latter section, held ibat the trial held on charges which did not 
require sanction along with such as are not cognizable without 
saoattcn caald act be separated! aad tb^t the cannctioa should not 
be set aside as a whole 33 C W. K. 834, 1939 Cal 754 : 1929 Cr C 
409 57 0.99 

the court cannot take cognizance of an offence under this 
section without sanction as required under s 196 (a) Cr. PC, 25 
C. W N. 357 : 22 Cr. L J 455 . 61 I C 839. 

but sanction of the Local Government obtained after the 

framing of the charge is sufRcient. 54 C 155 : 101 1.0. 594 : 1927 
Cal. 296 : 28 Cr. L. J. 46G. 

— ^sanction of the Chief Secretary Is required to be proved ; 
sanction bearing the signature of the Dy Secretary is not sufBeient. 
26 C. W. N. 878 

the accused were charged with conspiracy to cheat Govt, of 
large sums of money in the matter of the supply of some goods 
during the war. The charges were made under Ss 120 B and 420 
I P 0 , held, though the charges were not clearly framed yet the 
accused were put upon sufiicient notice of a charge of a conspiracy 
to commit an offence or offences under e. 420 1 P. 0. 27 C. W. N. 
821 1924 Cal 18. 

• ’ ' ■ • B. 120.B and 

B 364 read 
> the accused 

S 121. (Waging or attempting to wagewae or abetting 
waging mar ) 

“wages war” m this section must be construed in Its 

ordinary sense, and a conspiracy to wage war, or the collection of 
nien, arms and ammunition for that purpose is not waging war. 
37 C 467. 

the offence of engaging in s conspiracy to wage war, and 

that of abetting the waging of war against the King, are offences 
against Penal Code only, and are not treason or instigation of 
treason. 7 B. L. R 63 

•^—8 121 does away with the distinction under the general 
law of punishment between abetment which has succeeded and 
-u.. .-u-.ui.,, e,,.j - n. L. R. 105. 21 Bom. L. R. 885 

• ■ and 193 can be joined _ ’ 



INDIAN PENAL CODE 


SS6 


S. 121. (Waging er attempting to wage war or abetting 
waging war)— con/d. 

the legislature has not thought fit to limit the periods 

within which prosecution may be commenced as in the case of the 
English Statute. 15 W. R. 25. 

—forfeiture takes effect from the date of the commissioB of 
the offence. 8 B. I.. R. 83 

the Calcutta Gazette and Gazette of India were admissible 

in evidence to prove the proclatnatioo and official conimunioation 
of the Government relating to the war, 15 W. R, 25. 

it may be tried by any court within the jurisdiction of 

which any member of the conspiracy does any act in pursuance of 
the originally concerted plan 9 B. L. R. 36 

special sanction of the Government is necessary before 

prosecution under this section and power of iho Local Government 
cannot be delegated to any other body or person. 37 C. 167,2“ 
Bom. 112 dissented, 15 C W.N.593 

—a person who takes part In the organised armed attack oo 
the constituted authorities, that attack having for its object the 
subversion of British Rs] and the estabhsbment of another Govt., 
is guilty of the offence of waging war against tbe Xing. 43M. L3> 
108 : 1923 Af W N. 71 65 X 0 859 : 20 Cr. L. J 203. 

-—so long as a man only tries to inflame feeling, to excite a 
state of mind be is not guilty of anything more than seoitlon. 
It IS only when be definitely and clearly incites fo acfion that he 
is guilty of instigating and therefore abetting the waging 

It is not essential that as a result of the abetment the war should 

be waged in fact, but the mam purpose of the instigation shouio 
be the waging of war. 24 Bom. L. R. 885 ; 1922 Bora. 284, 34 B. 
394 fal. 

- .u- «... — — — *i_ .^roT1nt^lP^ 


Boin. 284. 

where in order to establish a republic in this country the 

accused actively suggested to bis audience that they should use 
violence or stimulated them to use violence to achieve that 
purpose, he is guilty under this seotioo but where upon the worst 
construction of the speech ft merely amounts to a prophecy or 
even a threat that violence may be necessary in future it does not 
constitute an offence under this sec. 24 Bom. L R. 8 S 5 : 1923 Bom. 


in the course of committing a contlnulog offence hke 

waging war there may be many minor incidents themselves consti- 
tuting distinct offences The validity of conviction under s 121 >* 

• f •‘■er offences 

. , • 49 il. 74 .* 

•• •. . . ■ L.J.15135 
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S, 121 A. (Conspiracy to commit offences punishable by 
section 121.1 

the essence of an offeoce under s 121 A is the agreement to 

do all or any of the unlawful acts mentioned in the section. It is 
not necessary that any act or illegal omitsion should take place 
In pursuance of the agreement. 1913 If. W N. 207 

,a conspiracy is a combination of two or three or more 
persons to do an unlawful act or to do lawful act by unlawful means. 
It consists not merely in the intention of two or more, but m 
the agreement of two or more to do an unlawful act. or to do 
lawful act by unlawful means; the agreement may be inferred 
from circumstances. It is not necessary that alt should join in 
the scheme from the first ; those who come in at a later stage 
are equally guilty, 37 C. 467, foolishness or ignorance does not 
mitigate the offence, IB L. T. 27. 

association for music, gymnastic exercises and fencing with 

sticks amongst youngmen liriog in the same village or attending 
the same school are ordinary Incidents of village or school life, and 
could hardly with propriety be proved as forming elements m any 
scheme or conspiracy to wage war against the King Emperor, and 
all the more so when they are shown to have been accompanied 
by a complete absence of secrecy and rather by a courting of 
publicity. 15C. W. N, 593 

—once reasonable grounds aro made out for belief In the 
exercise of the cooepiraey amongst the accused the acts of each 
. it. objects are evidence against eaoh 

. .ucb acts were done before or after 
bis presence or in his absence. 

an indictment or Information for conspiracy must contain 

a statement of the facts relied upon as constituting the offence, in 
ordinary and concise language with as much certainty as the 
nature of the case will admit, wboue case. 

a letter written by s stranger to a conspirator which is not 

shown to have been received or replied to or otherwise acted upon 
by the latter. Is not sufficient to establish the former’s connection 
with the conspiracy so as to make his acts done in pursuance 
of the conspiracy, abate ease. 

foraconspiracytowagewar.no act or illegal omission is 

necessary, the agreement of two or more suffices. 38 C. 559. 

.. t- ..r agreement between the conspira- 

■ ■ • ■ roved, but only inferred from the 

• ■ . • lere two persons took a house in 

■ ■ , 5*8 of fire arms was found with 

tools and implements, and work bad been actually done to some 
of the parts o! fire'arms, the court may and ought to infer a 
conspiracy to manufacture arms. 42 C. 1153 : 21 C. L. J. 201. 

joint trial under ss. 121, I2I A, 122 and 123 is not bad 

for misjoinder of persons or charges. 27 C. 467. 
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S. 122. (CoUectfng arms etc. to wage war.) 

dJAtiDguiabed from attempt and intention to 
Dmmit crime. Preparation coosJats is the devising or arrangtc? 
tDe means or measures necessary for tbe comtnisflon of tbe offence. 

1 All. 316. 3 M. 4, 25 Mad. 726. 

S. 124A. (Sedition). 

Intention and Sts proof. 

, , ~the section coupled with the explanations thereto contains 

in Clear and concise language tbe law In India relating to sedition 
C 053 Pract'caily Indentical with the law in England. 38 

fk- consists in the mtenlion with which 
infr N. 1C95 : 30 C L. J. 289 : 23 C. W. N. 

i^^l' 9KA ???^ w w noi®’ 22 B. 122. 2 Bom. 

1P*B. 1905 and it is a question 
na ^ i L. R, 21 and it may be inferred from the 

L R 848^ ®P®®cl>, article or letter. 20 Ail. 55 F. B., 10 Bo®. 

»k.< kTiri? ^ under s. 124 A tbe prosecution must prove to 

, * intentioc of the writer or tbe speaker is to bring or 
ev-®™ or contempt or excite or attempt to 


• >u»«u(<wu ui lue iviuei ia lu vw' 

the article as understood by the 
puupio iL> waoai it IS addressed, also tbe offending article must he 
‘^beraJ spirit. 45 0. L. J. 638; 
1927 Cal. 698 : 28 Cr. L. J. 723 : 103 I C. 771 

direct proof ia not necessary to prove tateation, it will be 

would ’* corelated with the natural consequences which 

A n P"**°“*" «ct- 1930 Aii. 324 : 122 I. 0. 596: 

j. 419,31 C. W, N. 1095, but it is only 
X articles alleged to contain seditious 

be read not in any spirit of narrow criticism but 
in a fair, free and liberal spirit and if any doubt should arise with 
W N 1035*'°" should be given to the accused. 

-^a publisher of an article must be deemed to intend that 
which IS the natural result of the words used having regard to 

mio%. S-: tA “ “• ““ ’ ’• 

« a whole in a fair, free and 
""fTtiTr, ♦», **’ *^**’ speaker must be gathered 
om the speech itself and the effect ]| is likely to create on the 
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S. 124A. Intention and Its proof — contd. 

audieace to which it la addressed, J929 Lah. 817 : 1929 Cr. C. 412, 
29 Cr. L. J. 381 : 108 I. C. 372 

— u.., _ „ — t-ft. »v. «..(.isah>r .0 ..harged with having 

• ■ hetber or not the 

■ . . on 29 All. 55 F. B. 

. or attemptiog to 

. • • . diaturbance, if the 

• . Government that 

. • *. ■ 22 B. 112 

la judging the question of iateot, the publisher must be 

deemed to intend that wbich is natural result of the words used, 
having regard among other things, to the character and description 
of that part of the public who are to be expected to read them. 
21 Bom. L. R 867 F. B.. 

— m case of speeches they must be read as a whole m a fair, 
free and liberal spirit ; it should be viewed in a free, bold, manly 
and generous spirit towards tbe speaker. 19 Bom. L. R 211. 

—^in a case of newspaper article its meaning must be taken 
from the article as a whole, not from isolated passages 38 C. 
253; 15 C W. N. 141. 38C 214. 45 C. L. J. €38. 46 C. L. J. 155. 105 
I. 0. 228. 1937 Cal. 751 28 Cr. L. J. 900. 83 I. C. 638: 1925 

Pat. 99. 

j.t...... — —kAti.^. tkA -»A~* accused was to 

, • ■ • D roust be taken 

• • • 'Of his act must 

. ■ dence of previous 

seditious speeches is inadmissible. But if the accused pleads that 

A— .11 Ia-aI k., pyjjijjg 

• • ■ here the 

• ■ . >m prior 

seditious articles not forming tbe subject of charge but 

published in tbe same paper, and speeches which form a part of a 
series of speeches some of which are tbe subject-matter of the charge, 
are admissible In evidence to prove the Intention of tbe accused, 
35 C. 945, 32 M. 3, but such articles are not admissible in evidence 
ID tbe absence of proof of identity. 33 C 853. 

—a writing made aoroetime after the committing of an 
offence under a. 124 I. P. C. Is admissible in evidence under 
sec. 14 of the Evi. Act, 1923 Bom. 78: 30 Boro. L. R.315: 103 
I. C. 30 : 29 Cr. L. J. 320, 10 Bom L, B. 843 Ref. 

■ —a >M. cannot rely on speeches not marked in the case as 
they are inadmissible in evidence. 1930 Lah. S70 : 31 P. L. R. 625* 
1930 Cr. C.914. 

but articles published in the same paper and forming the 

subject-matter of some of tbe charges may be considered together 
for the purpose of proving inlention. 34 C. t\'. N. 1093. 
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S 724A. Intention ontf Its proof — COKid. 

cor’pjlatiOD of bsok by collcctJcs togetber al! ssiiit'TCi 

ot:eran.-es from rarioos quarters w.slj the detennicatioc to forrcp: 
th" minds of the children is an otfenre usder 5. A. 4TA.’--- 
S? A L J I S6 Cr. L. J. 679 . 66 I, C. 5a. 

a boot mcst bf indeed e< a whole with its introdor^ioo 

aod actnowied^mect or dediostioo. IF3f> All- : 2930 -A. L. X 713: 
193 ' Cr C 625 F. B. 

it IS thr dutT of a bistoriac to be icpartial acd not to 

des •ribe only the evil deeds of these with whom he is deal-t- 
193'' AIJ 40J • 1930 A. L. J 713 1930 Cr. C 625 F, B. 

the question whether a particniar article is or is no; 

aeditioas defends Dpon wnesber the article was or was not intende- 
lo bring she Gort loto hatred or coateep;. Inteotioc is a stat^ 
of raiao which may be gathered from the aurrosadiog circoostaBce® 
and may welt be presamed if the writer or the poblaher oses 
iDilanitaatory words which would of course ioclade 8l«o the charartet 
of the language employed by him 6 Lah. L. J. 379 : 8i L C. 57-1 •' 
23 Cr L. J. iw:. ^ 

——a letter or an article io a newspaper eoBtalaicg as attic*, 
os a rirai political organisation sod not os the Gort. established by 
law in British India ts sot seditioe wisbio this eactios. 33 C. 253: 
15 C W J.' 141. 

••Whoevae." 

—cot only the writer bo* whoerer csss in acy way wor«.s 
or printed matters for the psrpose of exciting feelings of dis^ectioo 
to she Goremoeot is liable onder this section whether he Is toe 
oathorornot. 22 B 1(2,19 0.35. ^ 

——the publisher and printer of an article are also liable, S Bost- 
L. K 421 they cannot escape responsibility on a plea of temporary 
...... .n . s. .» away for the potpese 

■ ■ • • te OQt the fonoyffifec^of h^ 

. ' the article. 35 C. 943 3'U 

. ters and publishers are P’-" 
sumably liable as such ooless they can rebut the presamplloo. 
33 JI. 3JS. 53 C. L. J 1S2 . 1931 CaL 349 

so also mere absence of the proprietor at the time 

publication of the libel will not rehat the presamption against him 
If during such absence be exercises complete control oxer tbepaP®^- 
32 M. 333. » Bom I*. R. 4S1. 2 Boro. L. R. 286. 

— ■ — when a prime /acie case is made out against a propnet®' 
he must estahJiah that he was absent daring the whole time tte 
boot was being printed and published and that he bad no tnowledce 
of the matter. 53 C L. J. 182 - 1931 Cal. 349. 

the writer even commits offences both nnder s. 124 A^acd 

s. 153 ic the same article pobluhed in a paper. SI I. C. 30- : 

Cr L. J 614; 1925 Smd 59, 

the courts should be careful to draw no infer ence of pci.* 

aparost the declarant under the Press Act fAct A-XV of 3867} from 
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S 124A. “Whoever*’— fonW. 

the mere fact of declaration, but must consider the surrounding 
circumstances and probabilities to arrive at a conclusion. 13 Bom. 
L. R. 674; 34 B. 378. 

when there is no heading or footnote that the editor does 

not accept responsibility for the optnion expressed in the letters 
appearing lu coirespondence columns, the editor is responsible for 
sedition if the article is in the form of an undesigned letter appear- 
ing ID correspondence column. 35 C. 141 p. 153. 

if an article is charged on the ground that it says more 

than what appears on the face of it. it is the duty of the prosecution 
to show that it has that guilty meaning or intent 38 C. 214. 

. —in the case of small pamphlet, the title page of rrhich 
contains seditious matter prominently displayed and printed in a 
>1 of jjjg contents on the 

, to be determined on the 

' • 116: 26 Cf. L J. 302- 1925 

the mere fact that the accused’s name appears on the title 

page of a pamphlet is not sufficient to conclusively attribute its 
authorship to the accused. 88 I C. 356: 1925 Lab 569. 26 Ci.L. 
J. 1124: 26 1 'udj L. R 403. 

“Words either spoken or written.” 

If the seditious wilting IS shovo to be in the handwriting of 
the accused and it is further proved that the contents were la fact 
printed and published, there is sufficient evidence of pubheation by 
the accused. 39 C 522 

—memories of the witnesses as to the actual words used 
should not be relied upon after a considerable time. 1930 Lab. 371: 
31 Cr L J. 168 : 120 I O. 798 1930 Cf. C. 331 

“Brings or attempts to bring." 

seditious writing, while it remaios In the hands of the author 

unpublished, will not make him liable Publication of the same 
IS necessary 22 B. 122. 

sending . I seditious matter by post addressed to a person 

• • ’ ' body of students 

39 C 606. When 

■ ' ■ publication but is 

ttempt to commit 

^~on a charge under s. 124 A. the sending of a pamphlet by 
post, addressed to a private Individual, not by name but by 
designation as the representative ofa large body of students {eg. 
<aptainof a school) amounts to publication 39 C. 606 : 16 C. W 
N. 812 

the writer may he guilty, no matter how guardedly he 

attempts to conceal Lis real objects, but tbe printer and publisher 
cannot bo punished unless the concealed object is established bv 
evidence. 33 C. 253 : 15 C. W. N. 141 , 
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S 124 A "Brings or attem/rts to — cstnld. 

——an attempt to excite feelioss of disaffection is cqui’^aJent to 
an attempt to piodnee hatred of the Gorernment. 22 B. 152 F. 8. 

"attempt" is the progress towards the actual conimirsion of 

the offence. It does not matter that the progress was interfopleo 
34 B 378- 12 Bom. L. R. 21, nor the attempt to constitute Ibe 
offence need be successful. 8 Boci. L. R. 421, 10 Boni. L. R* 

Bom. L R. S8G. 

attempt is an act done In part execution of criminal dejip 

amounting to more than mere preparation.but falling short of actual 
consummation, and possessing, except for failure to consurot3St8» 
all the cJements of the substantive crime, m other words an attempt 
consists in intent to commit a crime combined with doing of sofflc 
act adapted to but falling short of its actual commissioo. it ai37 
consequently be defined as that which if not prevented would ha^ 
resulted in the full consummation of the net attempted. 30 C. 
L. J. 283 Sp. Bench. 

—to determine whether the offence of sedition was committed 
by publioation of some article it is necessary to determine first the 
mtaalog ot the article aod tbfn tbe iotentioa of tin writer, 2 Bom. 
L. R. 304. 

—an attempt is complete as soon as the newspaper coatainiug 
It is sold. 12 Bom L. R 31 . $i B. 378. 

—it is sufficient for the purposes of the section that the word* 
used are calculated to excite feelings against the Government ana 
they were used with the iotentioo to create feelings. 19 C. 

— -^existence of grievance is no excuse. 3 Bom. L. R. 394 
—posting papers from the place of publication constitutes 
ID law publlontion at the place where they are seat. S3 B 133. 

where the accused collected together serious utterances 

from various quarters and published the boot contsiniog sentiments 
hostile and insulting to the Govt it was rightly proscribed thoogo 
the original sources from which it was compiled were not proscribed. 
47 A. 298 ; 1925 All. 195 : 2C Cr. L. J. 679 . 33 A. L. J. I •' 3® 

55 F. B. 

Hatred dr contempt or disaffection. 

the definition of sedition given in e, I3I-A. contemplal^* 

hatred or contempt or dieaffectioo towards His ifajesty 
Government eatabJished by law ta British Zadia, and this apart 
from any intention of the offender. 35 C IH, p 153. 

hatred or contempt may be created by writing, ioiputicg to 

the Government base, disbonourable. corrupt or malicious motives 
in the discharge of its duties or writings unjustly ^i^cusips 
Government of indifference to the welfare of the people. 39 W- luso. 

—a man may eritiisise or coniment on any act ordPJf^f^® 
of the Govt., legislative dr execu"—* — j r., ki# oolnion 

upon it. He may express the . ■ . . J 

measures and he may do so ■ 

perversely and unfairly. So Ion. . ’ 
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S. 124A. Hatred or contempt or dlsaflectlon-^conld. 

he will be protected by the explasatioa ; but if he goes beyond that. 

and. whether in the course of comments upon measures or not, 

holds up the Goyt. itself to **■■* ^ — t . u-- 

as for instance, by attributinj . “ ■ * 

suffered by the people, or 

character, or imputing toit . ■ ■ 

or indifference to the welfare of the people, then he is guilty under 
the section and the explanation will not saye him 22n. 112p 137 
38 C. 253 p. 2G1. 

• the law can't do anything with the feelings of hatred but 

it steps in when any attempt ia made to excite that feeling in others. 
8 Bom. L. R. 421. 

disaffection means a feeling contrary to affection, in other 

words, dislike or hatred, 19 C 35. it is feelling and not the want of feel- 
ing. It is not the absence of affeotioo. It is intended to express a 
feeling which can only exist between the ruler and the ruled 8 Bom. 
L. R. 421. It meane political alienation or discontent a spirit of 
disloyalty to the Government or existing authority. It la a 
positiye political distemper, and not a mere absence or negation of 
love or good will. It ia positire feeling of ayersion which is akin 
to disloyalty. 22 B. 152 F B. 

>— It means hatred, enmity, dislike, positive contempt and 
every form of ill*wili to the Governmeat. Disloyalty is perhaps 
the best general term comprehending every possible form of 
feeling to the Government. 22 B. 112. It means Government 
established by law in British India. 20 AIL 55 F. B. 

— ~-it means British rule and its rspresentative as such, 22 B. 
112. It means the person or persons collectively m succession who 
are authorised to administer the Governnient for the time being 8 
Bom. L. R. 421, 19 Bom L. R. 211, it includes both the Govern- 
ment of India and the local Government 39 M. 1035. It means the 
established authority which governs the country and administers 
its public affairs and includes the representative to whom the 
task of the Government is entrusted. 42 AIL 233. 

as the Government acts through human agency and admit- 
tedly as the Civil Service is the principal agent for administration 
so when Civil Service enbloek is criticised the question whether 
disaffection is excited against the Government or not seems to be 
pure question of fact 19 Bom L,R. 211. 

“ '80 article which attacks the police comes within this sec. 

because the police is one of the human agencies through which 
Government acts, 1929 Cal. 277 : 30 Cr. L. J. 850 117 L C. 834 • 19 
Bom. L. R. 211 Bel on.. 56 C. 1085 121 1. C. 749 : 1930 CaL 220 • 31 
Cr L J. 313 : 1930 Cr C. 220. 

criticising the British Imperialists and bringing it into 

haired and contempt is an offence under b. 124 A. 1930 Lab. 186 • 
1930 Cr. C. 129. 

person vilifying the British by holding up admired charac- 
ter as pattern Is guilty under ■.U4 A. 1930 Cal. 363 : 1930 Cr C 539 

63 
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S. 124A. Hatred er csetempt cr disaffection— 

»3ri5;rgs p«-a;a Joperrssie clien to *iopt Tic!«=:e«* 

taetsf cf atUirJcs e ps:itis8l coal « »cJ Jess e2>sii« 
Adruiag Jlist person to cc=it rjo.'ess- fci-i-Jf fcr tbst 
I9J3Lab.S?5: 121 LC.TSr 31 Cf. L. X 2:i : l«>Cr.C. 335. 

— -atpee-h in;itiag persons so erjel Englliisfs 
pactssaliy ezpretsts a lensisest asrsinss tbe iJntisb GoftrSy”* 
taradia. 1S30 Lab. 33* 121 LClSij 31 Fc=5.L.K.ll: 3^“* 
L. J. 255: issuer. C. 311. 

—— ‘'Ssraraj'^ sataja tome-rale tinier the Gorerasjeai 

• • * • . •. . . {thecsfiTrtW 

I .. » I. Airorst’-^=S 

■ . • I snrb 

■ . . ■ aw.s.io* 

— jn order to detei-oine wbetber or cot a speech consUt»W* 
an alteznpt to excite hatred, contempt or disaffection, it shonW « 
riewed from tbs stand point of the trpe of peisocs to wbos 
sraa priinariJr addressed. l Rang. 211 ♦ 71 1, a 951 j f 1 Cr. !>. J- ®*“ 
— wh«e a person is prosecoted for an offeocf 
124 A, L P. C. io respect of a oeerspaper article trrittea by b«a 
coort must not look to siogic sentence or isolated ” 

take the article as a whole and giee a full, free andgeoeroo* *®- 
aideratien and amply deal with it, in a fair and liberal spi”‘ 
plekisg out objeetlonahia sentences or stroeg words used nor shOBi" 
ofidue iisportaoee be given to inflated and tnreid Isoguase. I’y 
o tr r. n. AM «•» r Cr. L. J. 73, 43 C. 

• ed that theCarcttt|s 

oat of motive, 

) 3 rt by favonrias t®-® 

. ilicy the writer 

rightly convicted under s. J24 A. 4$ 0 L. J. 1S6 : 105 I. C 228 s 
Cat. 751 : 28 Cr. L. J. 900, 45 C, L. J. 638 : 103 L C. 771 : 1927 Cai. 
C98 : 28 Cr. L. J. 723. 

when a newspaper article attributed to the Govt. >®“ 

ita personnel a deliberate policy of fomeDtlDe the conitnunsl 


“The Government established by law In British India” 


against the cxistlog form of Ooverooient and not against the 
nf ihs OoTernmont. 1930 Cal. 244 : 31 C, W. N. 277 : 1930 Cr. C. 328. 
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2 4A. Explanations 1i 2 and 3. 

——the object of the ezplaoation 1 ia a negative one to show 
that certain acta ivhich might otherwise be regarded as exciting 
or attempting to excite dtsaffectioa» are not to be regarded so. 22 
B. 112 p. 133. 

a man ma^ criticise and comment upon any measure or act 

of the OoTernment, whether legislative or executive, and freely 
express his opinions upon it. He may express the strongest condem- 
nation of such measures, and he may do so seTerly, and even 

V.I.. 1 — ^ ag jj0 confines 

, oes beyond that, 

. . .' ‘ contempt of his 

112, 38 C. 253 : 

a publicist, a journalist, or a speaker, has no right to 

attribute dishonest or immoral motives to Government. Criticism, 
though harsh and uncompromisiag, must be free from the taint of 
language which is likely to arouse or calculated to engender feelings 
o( enmity, hatred, or disloyalty against the Government ID Bom. 
L. B. 848. 35 C. 945. 

•^the writer of a newspaper IS liable for any seditious letter 
published in the paper whether Signed or not and for the extracts 
from other papers 35 C 141. 

every liberty is given to all men to express their opinions so 

long as they do not misuse or abuse that power to the injury of 
others including among injuries to others, injury to the State. 8 
Bom. L. B. 421. 37M. L.J. 81. 

an article imputiog wholesale bribery to the ministerial of 

the law courts and lower officers of the Police force and attacking 


the word "Swara,;' does not oecossarily mean Oort of the 

country to the exclusion of the present Govt, Its literal meaning 
Is “self Oovernment'' and its ordinary acceptance is ‘home-rule’ 
under the Govt. 11 C W. N. 1050. 3911,1085. 

—allegations against the Home Government and not against 
the Indian Government Is not »a offence under this sec. 1930 Cr. C, 
164 : 1930 Lah. 156. 

DIsapppobatlen. 

^—“disapprobatioo” means disapproval and it is quite possible 
to disapprove of a man's sentiments or action and yet to like him, 
and so to he loyal to any one or the Government and at the same 
time to disapprove strongly of his or its measures. 19 C. 35, 22 B 
112 asc. 253. 
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S. 124A. Sanction and charge. 

—defective saoction may be cured by way of amendment 
. . . . n. . i. .«n t .. --nimitment before eanction i8 

defective because it does not 
ditious words which form the 
jut such a charge is defective 
ings In virtue of the ss. 2w 

the substance is given to the 


Trial should be by jury. { 

—although it la a matter of discretion the trial of a 
for an offence under s. 124 L P. C. ahould generally be by a s^cw* 
Jury as the offence is punishable with the highest punishm 
1928 Bom. 74 : 30 Bom. L. R. 313 s 108 I. C. 509 : 29 Cr. L. J. 411. 
Punishment. 

——property of the accused cannot be confiscated under s. 12 
34 0. 986. 

S. 141. (Unlawful assembly). 

the essence of the offence is the comroou object of the 

members of the assembly. They may have it In p ^egB 

comlos together or it may occur to them afterwards. o4 r . « • 

committing an offence and abetment thereof can both 

the common object of an unlawful assembly. Where in o«fiaooe, 
order under s. 144 Cr. P. 0. certain persons enter a certain lano. 
some may be guilty of an offence under a, 188 I. P. C* . .i 

of abetment of that offence but the common object 
was one and the same. 85 I. C 818 : 1925 Cal. 903 • 26 Cr. L. J- 

the members have a community of object only u^P to certa 

limit beyond which they may differ, 22 C. 306, and the common ob^e^c^* 
must bo one of the five objects mentioned " ac 

assembly for the purpose of gambling does not cons* 

unlawful assembly, 1 Weir 66 and it must consist of hve <3 

persons. 8o, out of five persons, when it was fou^^c ®“, gtanj. 
had no common object, the conviction of others coma ^ 

5 M. L. T. 285, 20 W, R. 78. 22 W. R. 17. 34 P. B. 1868, 12 4. 

N. 169. I BO to 

to apply clause 2 the act resisted must be legal ^ jjqj 

resist an illegal search or the service of an illegal process 
make the aseembly unlawful, 29 C. 244, 7 N. 

1 Weir, 64.^ ^^ • **•.. of making an 

3 object with which they 
, . • 144, 6 C. W. N. 161. . 

persons armed 

. . on is to use criminal force 

. !ommon intention must 

. . . , - I I.C. 540 : 1925 Mad. 1210 

1925 M. W. N. 606. ' 
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S. 141. (Unlawful assembly)— coaM, 

, ■ I — --- large is cot unlawful* 

• I ■ . . • ’ an iHega) object as 

. • ■ )y the prosecution. 85 


must be part of the 
, • , , should be forthwith 

J. 169 : 27 Or. L. J. 

the assembly becomes unlawful if the object is to subject 

to humiliation persons who intervene ou behalf of the offender. 
31 C. L. J. 476. 

—the fourth clause draws the distinction between admitted 
right and disputed right. t6 C. 206, 11 Bom. L. K. 849, but in 
both eases one who has not the possession of property cannot take 
it by force and thus take the law In his own hands, 17 C. W. N. 
1132, but maintaining a right te no offence. 5 0. W. N 368, 
9 W. R. 66, 2H W. R. 23, 3 C. 572, 14 B. 441, _1 Weir 56 and persons 
in possession are justified in '‘t* •• •• « • • 'orce 

as is necessary to prevent tl .. * ‘ 441. 

3P. L.J.419S 4P. L W. Ill • • 1925 

Lah. 49, 105 1. 0.657 ! 1927 Mau. yoo: 40 ur. l. j. iyjiV II. 
W. N. 828, but they cannot go beyond tbe limit of self-defence as 
they cannot enforce any right illegally. 20 C. 392, 35 C. 368, 384. 
20 A.11. 459, 14 M. 126, 7 M. H. C. Ap. 35, 

— wbere some of five or more persons forcibly enters into 
possession of the property of certain person and the rest resist the 
le.entry of the original owner by show of force all of them constitute 
an unlawful assembly. 1928 Pat 124 : 106 1. C. 691 : 6 Pat. 794 : 
29 Cr. L. J, 99. 

persons assembled with lalbis, spears and other deadly wea- 
pons are in grave danger of being found to be members of an unlawful 

...... V. -*a8 a common object 

. 109 I. C. 503. 

• * 3nly apply when the 

V . . ^ . . over the subject of 

. ■ . , ' I ’ *. ,15 Lab 49, it relates 

only to an initial act in furtherance of a right. 85 I C. 353 : 26 Cr. 
L.J. 513; 1925 Oudb 425. 

wbere the common object with. which members of an unlaw- 
ful assembly were charged was that of “barasslDg Hindus” the 
charge is not too general but falls within s. HI (3) I P. C. 741. C. 
1044 : 24 Cr L. J 852 : 18 L. W. 350. 

—the immediate object of an assembly, as it reached the 
police station, was to threaten and obstruct the police in the 
discharge of Its duty, held \ba\ tbe object tnrtsell and apart from 
any and other clauses of sec. 141 1. P. C. was sufficient to bring the 
case within the purview of 3rd cLof s 141, L. R. 4 A. 145. 

• who was in actnal enjoyment of the property before the 

occurrence is of paramount importance. S5 C. 103. , 



998 


ikdiak pesai. code 


S. 141. (\Jnt»vtlal ass9mto1y}-^contd. 

-where an injunctioo was obtained against the compJaiasa** 


party, not to interfere with the petitioner in their use 
occupation of pvae but the complainants constructed a dam ^ 
the pyne and the accused In attempting to cut the d<iJ» 
opposed by the compiainant’s party two of whom were strucs r 
the accused causing grievous hurt, held that the act of the 
plainant’s party was criminal tresspass entitling the petitioner 
right of private defence. 17 C, W. N. 1132. 

where two parties were entitled to joint possession o * 

property but one party having been out of possession, their serv 
with 30 or 40 other persons went with latAis to take forcible poss 
sioD of the property and succeeded in recovering possession j 

any force, the servants were rightly punished under this 
under the ctreumatances the sentences should not be too se 
11 C. W. N 176. 

—where the eocused who were found to be in 


— -wnere «ne eocusea wno were jouag lu uc lu 
the disputed land, went upon it in large body armed witn is 
prepared in anticipation of a fight and were ^® 3 piog _tne^p 


fight 


sod 


grown or (ueoi wnen «ue eoojpKiiooui. a 

attempted to cut the same whereupon a fight ensued sno one 
was seriously wounded and died subsequently, 

estabJiahed, the common object was oot to enforce a right or . 
posed right but to maiotaiD undisputed the actual eiyoyme 
right and the assembly was not, therefore, unlawful under a- . ' 
Cl. 4. 36 0. 865, but where there was longstanding dispute ana 
accused went to take forcible possession armed with 
kept off the opposite party by brandishing their weapons, « 
were guilty under the section. 9 0.639. , 

■—.—no person can have a right to prevent by f®'®® *°aoffle 
person dealing with his own land merely because he may 
right of easement or customary tight over a portion of J. 

which right he was not at the time in actual enjoyment, v O. 

291 : 4 U. P. L. B. 74. 


trees the accused are guilty of offence under ss. 141 and Ij®, 

- - * * used. 22 W. L. T. 315 : 17 


of witnesses 


there was no proof of violence or force 
W. 577 : 1923 Mad. 606. 

—the opinions and impressions o» wuueasva *"'"'j„\nvor 
they actually saw and heard about what the mob was no 8 
saying are not admissible. 105 I- O. 234 i 28 Cr L. J. 906. _i«iioo 
—where two out of five accused are acquitted, the convi 
of the others cannot stand. 1923 Lab. 692. 

Cl. 6. 

—the mere nse of criminal force or show of criminal 


or snow oi crjiuiua* 
any person to take possession of any property is not 
• - . .. -K 'Il P. C. unlesssome crlmJo»‘ 


bring a case within Cl. S of section 141 1 
intent Is proved. 12 0.W.11.96, 
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S.141. Ct. 5— conti 

where a person Is charged with contraveniDg an order of the 
Saperintendent of Police prohibiting the collection of an assembly 
without a license, overt act must be proved to show resistance under 
8. 141 I. P. C. Mere word when there is no intention of carrying 
them into effect wili not he sufScient. 3 Fat. L. T. 585 : 68 I. C. 945 : 
23 Cr. L. J. 625 F. B., 1 Pat. L. R. 199 i Pat. 134. 

Explanation. 

an assembly which is lawful in its inception may all on a 

sudden without previous concert torn unlawful. 6 C W. K. 507, 
1 W. R. 19, 18 W. R. 2. but illegal act of some member without 
the acquiescence of others do not change its character. 9 W, R. 19. 

S. 142. (Being member e( unlawful assembly). 

one may join a mob from motives perfectly innocent but 


• • . ■ of an 

vful by 

their repelling an attach made on them, nor by exceeding the lawfol 
use of their right of private defence for which everyone is IndivI-' 
dually liable. 39 C. 896 

—where persona assembled to prevent a procession by force 
did not disperse being ordered by the police so to do. they were 
guilty of the offence of being members of unlawful assembly. 
14 M 126. 

the accused cannot be convicted if the common object 
proved is different from the common object charged. 5 0. W. H. 
31, 6 M L.T. 17,15 0. 388. 

both parties cannot have same common object, so they 

cannot be tried together. 12 W. R. 75, but the member of one 
party may stand as witness against the other. 1 N. W. P. 293. 26 P. 
R. 1881. 

the charge should etate the common object, 26 C. 630, 

4W R. Cr. 9, omission of which is mere Irregularity which does not 
vitiate the conviction. 39 C, 781. 

" ‘ . 'eon who went to the place 

' • ' assembly were gathered, to 

. • • vn property which be had a 


' • or continues in an unlawful 

■ ‘ : he was merely a harmless 

, • I • • 'd not get out of the crowd 

and was there owing to no fault of his own. 1928 Pat. 115 : 6 Pat. 
828 : 106 I. C. 591 : 29 Or, L. J, 79. 

S. 143. (Punlsbment). 

to convict under 8. 143 II must be shown that the accused 
were actuated by a common object and the acts were of such a 
nature as to make them guilty under a. I4l I. P. C. 9 W. R. Cr. 19. ' 
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S. J43* fptfn(shmen<J~fon^<t 

——before any one is conTfcted uoijertbis sec, it must be 
tnioed that there was an unlawful asseniblf within the tnesDicg ' 

8ec,jnr.p.c. izaL.j.«o. , 

—the specific unlawful object of the person compasicg « 
assembfy cjustbeebowo. 23 W. B, Cr. 78, 

—whatever might be the legal ciaSm of the accuseif ia rf*r®' 
of the land on which the paddy was {sown, as they had never clsipi 

♦t act in good faith beJjf 

were, therefore, gw* 

• ■ : ■ ■ •• ■ * j ,• 'fr.N. ISO, 

. restralaiog the tpjaicd^* 

•. . . . : teosDis disr^rarded t! 

same, they canockt he said to have acted under &ona Jfde cjalo ' 
right. 109 I. C. 229 29 Ct. L. J. 501 ; 10 A. 7. Cr> K. 209. 

—where persona of toflaance being aware of the object of 
.. ._c.. ^-'ibersteir absented tbeinseK' 
• ■ wa« foaod and showed su* 

•• • • .. . held that such conduct did » 

■■ : : ■ . Jsr .. 1)3 I. P. C, < C. V 

N.oyv. . 

—where mobs start from different localities and 
indepeodentiy and donot come within 30 oT^5 paces of each 0*®f 
they caoBot be canaidered to be members of one assembly, 700 *•' 
«ir : 28 Cf. L. J. 337 : 192? Oadh. 151. ’ 

—where the roadaees returns fiied by the complainant 
that the accused were in possession of a larger plot of land or wb« 
they clAimed the land tn dispute to bo a part, ptcavapUos was • 
favour of the accused. 5 C- 'V. N. 368. ^ 

—persona who restated the exeoutloa of a warreot 
issued are not guilty under a. M3 I. P. 0 ., 24 0. 320 j 2 D. ' 
H. 154. 


— ^tfae essence of ao offence under s, 243 X. P. C. la the combf**^. 
tiofl of several persons, united In the purpose of comcoittiag a 
Bs) offence which tbeae persons agree and intend to commit* 45 aJ* 
£57 ; 71 1. C. 242 .• 24 Cr. X.. A. 114. 

—when eotoe persons aasemblrd together to s^e what wa 
going on in a place where a police Inspector attempted to 
certain accused without lotendiog to prevent the arrest «fd 
any show of force, they could not be convicted under a. 243- * “ 

L, J. 32 : 86 J. C. 350 ; SO Cr, U J. 766 ; 1925 AH. 308, ^ 

—If the accused had a bono Jide belief that he bad a , 

to the tree the mere fact of hta golog to theseeoeofoceurrecce wi 

more than five persons and armed with leihis will not 
an offence under ibis SBCtion. 54 0. 4?6: 3l C. W. N. 5*7; 
C»}.520}2lfiJ.r ’Or.t,,J.404. , , 

— wbere' ' which the Magistrate hat ^“ja, 

* ' P. C. no compialat under S' ^-b 

P • Bom. L. B. 2151.' 
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S. 144. (Joining unlawful atsembly armed with deadly 
weapons). 

common object of the assembly constituting it an unlawful 
assembly must be proved. 24 M. 124. 

— vben a person Instigates another to join an unlawful 
assembly armed with deadly weapons and afterwards he himself 
joins that assembly, he Is punishable under this section read with 
sec. 114 even If he had no arm. 5 C. W. N. 250. 

^-*-wbere separate sentences were passed under ss 144, 448 and 
427 I. P. C. sentences under es. 448 and 427 were set aside. 3 W. R. 
Cr. 54, 

the word “prosecutloa” in the sec. means “following up." 

1930 M. W. N. 377. 

S. 14S. (Joining or continuing In unlawful assembly 
knowing It has been commanded to disperse). 

to constitute an offence under s. 145 it is necessary that 

the prosecution should establish that there was an assemblage of 
at least five persons, that the object of the meeting was any of the 
fire objects mentioned IQ s 141, that the accused showed that object 
with at least four others of the meeting, that the accused ioten* 
tionally joined the meeting having knowledge of the meeting, or 
he continued therein after having bad that knowledge, that such 
command to disperse vias io the manoer prescribed by law - that 
accused joined or cootlnued m such unlawful assembly after he bad 
been commanded to disperee and that be did eo knowing that it 
had been commanded to disperse. 3 Lab. L. J. 529 : 21 P. L. R. 
1922: 64 1 C. 373 : 23 Cr L. J.5 

the expression ''commanded in tbe manner prescribed by 
law to disperse" in Bombay does not include a command by a 
Magistrate. 23 Bom. L. B. 350 
( S. 146. (Rioting). 
i( S. 147. (Punishment for rioting). 

What constitutes rioting. 

Force or iioltnce 

—the use of any force, even though it be of the slightest 
possible character, by any one of an assembly once established as 
unlawful. Constitutes noting. 34 P. R. 1868, 26 W. R 6. 

actual use of force is necessary to constitute the offence. 

1 A. L. J. 602. 

•^—husband and bis friends taking possession of wife by force 
and violence may be guilty of rioting (1864). VT. R. (Gap. no) 12. 

— ~TioIence extends to force against inanimate objects alto. 
40 0. 367 0883) 4 P. R. 1839. 

— ^active participation iu actual violence is not necessary, some 
may encourage by words and others by signs while others msy 
actually cause hurt, and all would be equally guilty of rioting. (1875) 
Rat. Un, Cr. 99. 



1002 


ISDIAK PaNAL CODE. 


S. 147. What constitutes HetIng-*'COR^(^. 

-—the word “violence** }o sec. 146 I. P- C. is not restricted to 
force used sssinst persons only, but ertenda slso to force against 
inanimate object. 40 0. 367 

—where it was found that the accused had gone and beaten on 
the door of the complamaat a bouse when the latter flad away to 
save himself from being beaten and shot himself up in a room, neid 
that the accused used violence which was sufficient under s. 

I. P C. to make their offence rioting S2 if. I». T. 190: 4 U. L. J. 
407 : 72 1 0 356 • 24 Cr. L. J. 356. 


Unlawful assembly. 

—an assembiy cannot become unlawful by their repelling an 
attack made on them by persons who bad no right to obstrcot them, 
’ ’ • ‘ ' • ' ' jn such case 

cf such right. 39 C. 
(19161 M. W. N. 213, 
„ R. 278. but If after 

some exceeded the right of private defence others continued In the 
assembly aiding and abetting them, they would all be censiderea 
membera ot an unlawful assembly. 36 C. 296. 

—persons of all sects are entitled to conduct religious prices’ 
sloaa through public street and the mere knowledge that tney 
will be forcibly opposed is not In Itself eufficlent to c°°*tltute th® 
members of the procession an unlawful assembly, 26Cf.L.J. ic"* 
89 I. C, 269, 1925 Oudh. 656. 

—persons exercising their lawful right are not members of*® 
unlawful assembly. 39 C, 896 : 16 O. W. N. 1053 s 4l 0. 43. 

persons engaged in the exercise of a lawful right, , 

they are in enjoyment, cannot be said to be enforcing a right n 
merely to maintain it. 41C. 43. 

whore there was a spontaneous attack on the Police 

any preconcerted object and a prisoner in police custody 

■ ‘ ere convicted under Se, l* • 

under a. 147 couid not stand. 


who had been charged with 
V was to rescue a person 
of the rescuing grievoo* 
ima an unlawful one. 1 ‘ 


where the friends and partisans of a* person 

attacked by others arrived 00 the scene and attacked 


causing them various injuries their conviotion under s. 147 was 
* ‘‘ ■» » accused waa to rescue 


the 


he assailants and those 
to be punished for the 
ther members of the asjein j • 
L. J. 298; 29 Cr. t. d. ■ 
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S. 147. Unlawful assembly*^on{({. 

the common object of an unlawful assemblr was to assault X. 
After the assault X ran awap and two persons lolned the assembly, 
held that the latter could not be punished under a. 149 as the 
common object had ceased to exist at the time they joined. 81 I, G. 
794 s 25 Cr L. J. 1018. 

-^~where certain persons who were found by the Police in the 
Railway hoe but were not committing any criminal acts, resisted 
their arrests and a fight ensued, they could not be punished under s. 
147 as their arrest bad no juatification 90 I. C 712 

— ~a scuffle in a wrestling match In which some policemen were 
hustled was held to he an incident of trivial nature though the 
accused were technically guilty of the offence. 23 A. L. J. 1027. 

. 1 — 1 _« — J Inspector who arrested one 

• . s a special Police did not 

. . , • r was not acting lawfully. 

"In prosecution of the common object of such assembly,*' 
—in order to establish the common iotehtloa of an unlawful 
assembly it Is not necessary to prove that its members aetuslly 
met and ooospired to commit an offence but it may be inferred 
from the circumstances of the case ; where there is a concerted 
attach by five or more persona it may be validly and reasonably 
inferred that they all had a common intention and were therefore 
membera of an unlawful assembly. 100 I. C 232 : 1927 Lab. 
193: S 8 Cr L. J 264. 

——the words "oommoo lotentioo*' in sec 34 have not tfae 
same meaning as ‘'commoa object" In ss. 146 and 149. Object 
of the assembly as a whole may not be the same as the intention 
which the several persons may bave. 1929 Fat. II: 113 I. C. 676 : 
3 O Cr L J 205. 

’ the principal and the prominent 

. ' ’ ' subject of the charge and not the 

■ ■ s ■ ••• 405 : 29 Cr L.J. 390 : 108 1. C. 421. 

^ ■ . • ■ • fal assembly or amongst members 

‘ ' . . t any previous intention or design, 

makes only the mdivldnale liable. 24 W. R. 26. 2 N. L. R. 883, 5 N. 
W. P. 20 s, but there should not be any common object prior to the 
commencement of fight. 35 if. 243. 

where certain persons enter on a land in violation of an 

order under 1 . 144 Cr.^P, C. some may be guilty of an offence under 

■ » — -*i -T .1 ■ , • f offence, nevertheless the 

' * ■ ne and the same. 85 J. C. 818: 

assembly is not illegal it Is not 
■ •• r eny member, 1 O. \V. N. 233, 

e o. i«. Ii. 3<J, luuB lesisience to the execution of legal warrant 
or to a icaroh without seareh-warrent does not constitute roltlng 
but when right of resistance Is exceeded and severe Injury 

/ 
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S. 147. “In prosecution of fho common object 'Pf 
a ss e m b f y ' con f cf. 

csUet) for. 19 inflicted, tbe person who tofllcts euch tojury may be 
convicted of such injury. 29 0. 244,28 0.204. 

acts done by some members of an unlawful assembly out- 
side the common object of the assembly and not to the 
of others are only chargeabie against tbe actual perpetrators. 37 r. 
R. 1914. 

— ~a person who is the leader of an unlawiul assembly wbosr 
common object is to assault passersby commits an offence nodes 
s. 147. 24 Bom. L. B. 110: 66 LO. 192; 23 Cr. L. J. 25S. 

—where a Sub-inspector who went to make a search ofa 
dacoity without a search-warrant, was beaten by tbe accused it was 
held that tbe search being illegal and commoo object having 
failed, conviction under 8. 147 could not stand, 3S C. 304, but when 

the Police Officer acted bona jlde with defective search-warrant the 
accused were guilty under this section read with sec. 99 1® P. B* 
1913. 9 P. JR. 1918. 

—— forcible removal of an ox and two cows from the possewoB. 
of Mahammedans by several Hindus to prevent cow-killing did not 
constitute dacoity but rioting. 15 All 22, but in subsequent cssee 
it was held to constitute dacoity. 15 ^11. 299 and theft. 5 X«. 

h. B. 17 

—recovering of cattle by means of criminal force when seised 
for trespass, amounts to rlotiog. (1864). \V. R, (gsp do.) 21. 

——where the accused though outwardly pretending to try to 
pacify the mob, in reality excited the mob and took part in tbefr 
doings, he committed au offence under s. 147 though he personally 
did no violence. 1922 P. 311. 

where it was established clearly that both the parties were 

guiltv of noting and neither side bad been able to establish ao7 
justihcatioD for their attack upon the other aod the evidence was 
conflicting sod unsatisfactory, held that individual responsibility 
the death of certain members of tbe party could not be fixed on any 
one. 6 Lab. L.J. 170 : 81 I. a 631 ; 25 Cr. L. J. 983. 

in case of confused rioting the prosecution is only to 

establish that tbe accused were voluntarily members of the orowc 
of rioters who committed the offence. 1929 Nag. 36 s 112 I. C oi ; 
29 Cr. L. J. 963. 

Dispute as to possession In land. 

right to possession is oo plea to a charge of rioting by 

making a forcible entry on land cultivated by trespasser in posses- 
sion. 6 M. 215. 5 P. L. B. 47. 

In a ch.srge of rfoting of which the common object '* j- 

enforce a right or supposed right to land, it Is necessary for to 

prosecution only to show that the accused was not in actual " 
sjoa at the time of occurrence. A clear distinction must be dra 
between eofocciag a right and mnlntalalng undisturbed tbe actu 

enjoyment of a right, 85 1. G. 711s 26 Or. L. J". 567. (C). 
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S. 147. Dispute as to possession In land — conld. 

—temporary actual possession does not justify the action of 
the accused to commit riot. 35 0. 103. 

an order under s. 144 Cr. h. J. is not evidence of possession. 

1925 Pat. 17 : 81 I C. 535 ; 25 Or L. J. 91 9 ; 5 Pat. L. T. 656. 

but a party -with title taicinB possession by force cannot have 

common object to retain possession by force. 43 C. L. J. 3l5 : 1925 
Cal. 1235. 

where a party entitled to possession once forcibly takes 

possession Its subsequent retention of possession by force is not 
with the common object of takiog possession by force. 87. T. C. 
98: 1925 Cal 1235: 26Cr. L. J 946 

-where the common object Is to enforce a right or supposed 

right to land It Is necessary for the prosecution only to show that 
at the time of occurrence the accused was not in actual possession. 
There is clear distinction between enforcing a right and maiQtainlng 
undisturbed the actual enjoyment of a right. SS I. C. 711 : 26 
Cr. L. J 567 (C). 

where the accused who were found to be m possession of 
the land went upon it in a large body armed with lathis in anti* 
cipation of a fight and were reaping paddy grown by them when 
the other party came up and attempted to cut the paddy where* 


—where there is finding that first party never parted with 
possession of the disputed bouse and that t be second party was 
not given actual possession of that bouse, the men of the second 
patty who dismantle the disputed house and plough it up in the 
absence of the servauts of the first party are guilty of an offence 
under S. 147 I. P. C. 1 Pat L R. 243 : 24 Cr. L. J 540 . 73 I. C. 158. 

where the accused were in actual possessiou of the land 

which was sold at a rent sate, they could be guilty under s. 147 of 
being members of an unlawful assembly, their object being to enforce 
their right to the standing crops. 1923 P 299. 

where in pursuance of a Civil Court decree the Decree Hr. 

takes symbolical possession under Or. 21 r. 85 O P. C. tbe Jt. Dr 
thereafter becomes a trespasser and in taking possession of the 
property and in ousting the Jt Dr the Decree Hr. does not commit 
an offence under s. 147 I, P. C. 3 P. L. T. 335 . 66 I. C. 817 : 23 Cr, 

L J.321. 

when the accused's party who were co-sharers in a tank 

went armed with clubs to fish in the task and were opposed by tbe 
complainant's party, who were wounded, held that the accused were 
guilty of rioting. 26C. 574, 16C. 2C6, 1 P, R. 1670. Simtlar case 
(19U» 21 P. L. R. 1914 I 69 P. W, R. 1914. 

——on tbe expiry o! a lease or the ceasiug of the tenant's 
Interest in tbe land the landlord » in possession in the eye of law 
and provided be dose net use unduf force, be is entitled to go upon/^ 


1006 


I({DUK PSK&L CODS. 


S. t47. Dispute as to possession In land— conttf. 

the laod and if necesssrp to ass force for tbs purpose of asserting and 

: t. L.T. 656: 

■ • ■ ■ there is no 

Bonafide exercise of right. 

the complainant built a wall obstructing the public wa}. 

Immedidteiy after this, the accused who were members of the 
public, m the bona j6de exercise of their right of waj pulled down 
the wall, they were not guilty of rioting, or of mischif or of 
criminal trespass. 39 M. 57. 

where the common object of an unlawful assembly was 

alleged to be to loot the crops on the complainant's land but it was 
found that there was a Aonajlde dispute as to the tittle to the land, 
there could be no conriotioo under a. 147 1, F. 0. 61 1. C. 45 : 25 
Or. L. J. 537 ; 1925 Pat. 156 : 6 Pat. L. T. 310. 

Right of private defence. 

—when both parties are ermed and prepared to fight, it Is 
immaterial who makes the first attack, unless a particular paft^ 
acts within the legal limit of self'defence. 1 0. L. R. 521, (IS8SJ 
4 F, E. 1889. 7 if. H. 0. Ap. 35. 1 tVeie 58. 

-—■but there can be ao private defence when the riot is pre* 
mediated on both aides. 20 All. 459. 

Seg oMer cases under the heading ^'dispute as to the possession 
»n land," 

Charge. 

tofustaina coariotion of rioting, there must be a clear 

finding as to the common object of the unlawful assembly and the 
same should have been apecifioslly elated in the charge ao that the 
accused may have ^n opportunity of meeting It. 75 1.0.731:25 
Cr. L. J. 43 i 1924 Lah. 667. 

—where the charge is for an offence with one common object 
aud the conviction is for an offeooe with another common object the 
trial is vitiated 1925 Pat. 152. 

'—'Where the common object ae stated in the charge U net 

proved the court of appeal or reference cannot aubstitute anetber 

to sustain that conviciioo, 38 C. L. J. 379. 

—where in the charge the common object was stated to be 
to assault the accused but it was proved that the common object 
was to set fire to the accused's bouse and not to assault h‘^' 
accused should not be convicted. 1928 Pat. 405 : 29 Or. L. J. 399: 
1081,0. 421. 

—If the common object assigned In the charge as frame^ W 
support a cate under s. 147 I. P, C., baa not been sustained, the H. y- 
on a reference under a. 307 Or. P.C. oaonot Invent another common 
object in order to support a coBvIctlOD. 51 C. 27J. 
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S. 1A7. Charge— contd. 

the mere fact that in a charge of rioting the common object 

is not atated does not invahdate the conviction if the evidence 

• i' ' St' w.,-. the aaaembljr was. Ifttvo 

‘ * red then the fact that the 

, • . . * • ot exonerate the accused 

, 1 , ■ ■ that a conviction under 

a • , , . . common object, as stated 

in the charge is not precisely made outa the question In each case 
is whether the common object established agrees in essential part* 
culars with that laid in the charge. 36 O. 865. 

—If the common object in the charge is not Bubstantially 
made out the conviction is bad. 36 C. 865, 4 F. L W. 12l>. 

—where object stated in the charge was to cause obstruction 
*. shas Mahal land, but it was 

; ; the actual possession of Govern* 

. s • . 30C. L. J 19. 

the common object charged and 
proved is not prejudicial the coovietion is not bad, 14 0. W. 

422 where it is prejudicial or alters the whole complexion of the 
case It is bad J3 C. 295, 1925 Pat. 152. 38 C L. J. 379. 

-where several alternative common objects are stated In the 
charge the appellate court is to decide whether the conviction is 
flnstainabift and which object bat been made out. 35 C. 713. 

— >a charge under es 147 and 323 1. P. C. cannot be altered 
« i«rt •'barge being framed and 

'.4 I 18 L. W. 741. 
a hypothetical atate of 
.. J. 270 and conviction 
• object of the unlawful 

must be stated in the 
g, 8 C. L. J. 69 : 12 C. 
iviction without that is 
J. 19, but It does not 
• ecessary to see whether 
■ ustice has been caused. 

81, 8 C. L. J. 69 : 12 C. 

... , . J charge does not vitiate the 

< misled in bis defence or failure 

' " in framing a charge under a. 147 

'* "pecified in the charge, the failure 
amounted to a mere irregularity 1928 Bom. 286 : 39 Bom. L. B. 
653: 115 I. C. 398: 30 Cr. L. J. 467. 1930 Mad. 188: 31 Cr. L.J.347 * 
1930 Cr. C. 188 : 121 I C 862 : 1930 M. W. N. 80. 

Evidonee. 

where in a case under this section It appears that the 
prosecution witnesses are loteteated and a eoniiderabSe enmity 
lists between the factions who are concerned in the affair 
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S.147. Evidence— 

evideac© of the prosecution; irUoesses should be very carefully 
scrutinized. lOS I. C. 413 ; 1927 617 : 28 Cr. L. J, 685, 

When separate sentence can and when cannot he passed* 
—--on a chares of rioting with the common object of assauhieg 
public servants, persons abotvn to have committed a separate offence 
under a. 3S3 I. P, C. may be separately sentenced tbereundtr. 
41 C. 83B, 39 M. L. T. 409. 

separate sentences may bo passed under section 147 and 

section 323, 2 All. 139. 7 All. 29. 16 C. 725, 40 C. 511, 41 C. L. J. 471, 
and sec. 147 and sec. 325, 7 All. 414 F. B., 9 An.645, 41 C. 836. P. B* 
4 of 1901 F. B. , 39 A. 623 :4tIC. SOS : IS Cr. L. J. 7BS But see Beha. 

- — separate sentences under Sa. 147 and 323 I. P. 0. are illegal* 
16 0, 442 F. 8., 40 O. L. J. 483, 51 C. 79 ; 28 C. W. JT. 347. 2 Pat L. J. 
91 : 61 1. C. 833, 33 I, C. 756, 18 Cr. h. J. 372, Contra. 114 I. C. 331 ; 
30 Cr. L. J. 295. 

——separate sentences for offences under ss. 147, 149 and 325 
are bad. 1929 Lab. 49S. 

— separate sentences under ss 147 and 326 read vritba.U9 
I. P. 0. ore Hlegal. 1929 Pat. 263 : 1929 Cr. 0. 23 j 8 Pat, 271 : 10 Pa*. 


—separate sentences for the offences of rioting and grjevoue 
hurt cannot iegafiy be imposed upon a member of an un*a«vfu| 
assembly where the off'cnce of rioting was not itself complete uem 
the grievous hurt was actually inllicted. 1922 Lab. 495, 104 I. v. 
454 : 23 Cr. L. J, 838, 92 1. C. 463 : 1928 All. 224, 27 Cr. L.J. 

— -when the accused has been punished under Ss. 325, 452 he 
cannot be separately sentenced under s. 14?., 83 T. C. 499{l“-r 
Lah. 662 ; 26 Cr. L J. 19. 

~ — separate sentences cannot be passed under ss. 147 anO 
41 C. 836 : 18 0. W. N 916 : 23 I. C. 203 

no separate sentence should be passed for rioting and tbe^, 

when any of the rioters did not icdirldually coraaiit tbelt. 3 C. 


w. r*. 101. 

—separate sentences cannot be passed under Ss. 147 aod 44/ 
I. P. O. 8 C. W. N. 305. 

— — separate sentences onder tbis sec. and s. 332 2. F.C. 
held illegal. P. R. 38 Cr. 1907. , 

offences under ss. J47 and 160 I. P. C. being ejusdem 

generis there is no impropriety m convicting the accused ebargeo 
under s. 147 with aSeaee uader g ISO. 99 2. C. B6l : 192T Bag. 

28 Cr. L. J. 189. 

—as force Is a necessary Ingredient for completion 
offence under s. 366 separate sentences under ss. 147 and 3b6 1. P* 
are not justified. 4 Lab. X>. J, 322 : 1932 Lab. 4l0, 4 ”• !*• 
1901 Cr. fo! ' ' ... 

—no separata sentences can be passed under ss. 366 and t* 

I. P. C.. 4 Lah. L. J. 532 : 1922. Lah. 4l0, 
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S. 147. When leperate lentenee can and when cannot be 
passed. 

-^—separate sentences under as. 147, 342 and 504 I. P. C. cannot 
be passed for offences committed In the same transaction. 67 J. C. 
729, 23 Cr L. J. 457. 

——In case of the offence being committed in the same 
transaction separate sentences ere wrong. 1923 Lab. 91. 

where the accused has been punished for the specific acts 

which constituted the object and purpose of the riot, the sentence 
under s. 147 was cancelled. 1923 Lah. 160: 83 I, C. 499 : 26 Cr. 
L. J. 19. 

Where «eme are ennytcted, 

—where nine accused are charged with rioting and house 
trespass and five of them are found to have had no common obj'ect 
the conviction of rest for rioting is not suitable. 16 L. W, 526 : 
1923 M. 94 

—the acquittal of some of five or more parsons constituting 
an unlawful assembly does not entail that the othere cannot be con* 
Ticted for the offence. 29 Cr. L. J. 859 ; 111 I. C. 443 i 1929 Lab. 59. 

where out of six accused three went to assault the com* 
plainant while the other three went to take away bis cattle, on the 
fiodiogi of the M. that there was no common object shared by' fire 
.. J... J ...t. ..gj 26 C. W. 


f persons took 
of all except 
4. L. J. 839 ] 


S. 148. (RIotictg armed with deadly weapon), 

.this section does not nerety provide for a heavier pnaiah* 
ment in certain cases but deals with an aggravated form of rioting 
96 1. 0. 158 : 50 M. L. J. 539 ; 1926 Mad. 741 : 27 Cr. L. J. 894. 

—if one member ts armed with deadly weapon the other 
members cannot be charged under this section : only the armed 
person can be charged under it. 22C. 276. 4W‘. R. 8, 19 A. W. N 
77, confro. 5C.W. N,250. 

,-- 1 . .. - ‘ himself be shown to 


rbile the charge was 
• Cr. L. J. 708 J 1923 


—it is the duty of the appellate court to go into evidence and 
to refer to It with reference to the Individual case of each of the 
accused. 4 Pat. L^T. 502 : 72 I. a 519 : 24 Cr. L. J. 407. 

—but the Madras H.C. hes held that a person wbc Is 
a rnetabet of an unlawful .assembly la guilty of an offence under 
this section. even where Jjs bimaelf is not armed with a deadly 
weapon but borne other member of the unlawful assembly it so armed 
91 I. C. 158 : 50 M, L. J. 559 s 1926 Mad. 741 : 27 Cr. L. J. 89|. 

64 
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S. M8. (Rlottng armed with deadly y^eapon)-~conld. 

— stout male bamboos arc deadly weapon. I Weir 70. 

bamboo sticks two inches lo thlnknejs are 

they are used on a vuIneraMe part of the body. ,1929 A/, m N. 55J. 

alnlAiianot in itself a deadly weapon unless 

on the bead or on some other vital part of the body. 12 ^ ^ 

whether e luhs are deadly weapons is a question of fact to c 

determined by the elrouoiatanees of the case. 15 AH 19*' I . 

in a case of rioting with deadly weapon*, the side founs 

guilty of using them and causing grievous hurt is propetij 
punishable more severely than the other side. c v. u 

——where both parties are armed and prepared to fi^ht, » « 
immaterial who is the first to attack, unless It is shown that, tna 
party waa acting within the legal limits of the right of privat 
defence. 1 C. L R 521. . 

if the persons who are on the scene and who are ^ 

themselves riot and use deadly weapon then lo w 

rioting it does not much matter who the aggressors are. 19i9 «. v* ■ 
N 583 

—where persooa go armed with sticks to 
against trespassers they cannot be held guilty under this secuo 
351. C. 8S1 } l7Cr. L. J.391 : 1916M. W. N.21S. . . 

—noting armed with deadly weapons, with alleroati 
common objects. 21 0.955 , ^ 

—If all the accused are not proved to have been arme 
with deadly weapons only those who have been 
been so armed may be convicted under e. 148 in the absence 
charge under a. 149. 1929 M. W. N 888 

S. 149. (Every member o1 unlawful assembly gulHy 
offences committed In prosecution of common obJect)i' 


Distinction between this section and s. 341. P> C. ■ 

where one U coQstruclively guilty of murder 

I. P. O, it is doubtful if be can bo said to have „.Virt 

offence within the me.'iDlng of seo 149, eo. as 
prisoners, by double construction, guilty of murder. ® lo 

—8. 34 speaks of common intention while s. 149 fcW 
common objrct, Besides this e. 149 comes into 
where there is an unlawful assembly of five nr more per* 
required by s HI and in tbat event ft has wider scope than . 

28 C. W. N. 170 ; 38 C. L. J. 411. «i T P C. 

s. 149 is wide enough to cover the principle of s. 34 

95 I C. 594 : 27 Or. L. 3. 818 ; 27 Punj. L. ft. 347. 


Construction of the section. . 

the mere fact that tbo 

second alternative appears tosh 


necessary. -i 
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S. 149. Cpnitruction el the section eontd. 

the word ‘or’ has not been used’m the alternatiTe sense, 

20 W. R 511, it divides the definition into t^o branohes, 61 P. K, 
1887. The Second branch imports at beat an expectation founded 
upon facts known to all the members, that an offence of the nature 
committed would be committed. It isaometblPK more than specula* 
tion 6J P. R. 1887, 

the word “knew" is advisedly used and cannot be made to 

bear the sense of ''miKht have known" (1873) 20 W. R. 5. 12, 93 
1. C 1013 . 27 Cr. L J. 347 : 1926 Lab. 419. 

the definition of "offence" in s. 149 L P- C. does not cover 

offences under the special Acts. 1922 M. W. N. 800 ; 17 L. W. 21 •. 
72 I. 0. 360 ; 24 Cr L. J. 360. 20 L W 914 . 1925 Mad. 239. 

Unlawful asaambly. 

where it is not proved that five persons took part In the 

assault the accused cannot be constructively held guilty of murder 
under s 302 read with s 149 as the a. 149 applies where there is an 
unlawful assembly. 85 I. C 371 : 26 Cr. L. J- 531 : 1925 Lah.S32 : 
GLab.L J 434. 

-—a person who has retired from a fight taking no further 
active part m the affray, has cessed to be a member of the unlawful 
assembly and cannot be held liable for tbs subsequent offence. 
SB L. B. 1, 15 0, C. 183 


In iireseeutien of eommen object or having Us knowledge, 
-—every member of an unlawful assembly is responsible for. 
an offence committed by another member in prosecution of the 
common object of such assembly or one which be must have 
known was reasonably likely to be committed. 6 All. ISI. 9 AH. 
645. 

the memberii of an unlawful assembly may have a com- 
munity of object only up to a certain point, beyond which they may 
differ in tbnr objects and the knowledge pursued by each member 
of what is likely to be committed will vary and as a consequence of 
this the effect may be different on different members. 22 C. 396 
8C. L. J. 561. 6C. W. N.98, 

the existence of a common object before the commence- 
ment of the fight is not necessary. It Is enough If the common 
object IS adopted by all the accused. 35 M. 313. 

—no offence executes or tends to execute the common object, 
unless the commissioD of that offence is involved in the common 
object ; when this is not the case, the offence may yet fall under 
the second br.mcb. 6l P. R. 18S7, 4 P. R. 1889, 17 P. W. R.19I5. 


—persons who have not the common object to commit a 
particular offence or have not the knowledge that it may likely be 
committed, ate not liable for Ibe offence if committed by others 
20 W. R.5, 11 B. U K. 347, IStW.N. 827. 1 W. R, 20. 3 Mad* 
Jur. 416, 17 Bom A. B. 906. 8 Bom. C!p. C. 118. 26 P. R. 1914. H W 
R. 66. 
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S, 149 In prosecutton of common ob/ecf having if* 
knowJedge—con/d. 

•—the object with which persons may set out may be that of 
causing hurt but when some persons carry on deadly weapon which 
may cause grieroua hurt to any one and the others haye knowledg# 
of that, the charge under sec. 149 Is legaJ. 1939 Af. W. IJ. 888. 

— ~if one member exceeds the Jiujit of the right of prirat® 
defence erery other member acting with the cooiruon object shares 
with him the guilt of his act. 2 Pat. 595. 

—each member of an uolawfu! asaembiy is guilty of murder 
if that murder was committed to prosecutioa of the commoa oh/ee* 
vt Che assembly. 1923 Lah. 441. 

—when the accused io the course of the attack speared a 
woman and her defenders with the result that the woman died of 
injuries and the others got serious wounds, the accused were guiltf 
under Ss. 147 and 326 I. P. C. loasmncb as the killing of the woman 
was done not in prosecution of their common object, S3I. C. 714: 
1924 A. 670. 

Applieatien of the section. 

•>~>2f a member of an unlawful assembly is to be found constrnc 
tlreJygujJty of9O0ff6Oc9 under#. 149 /. P. C.. ft must be the same 
offence on which the principal Is guilty and sot some other offence. 
If the rest of the accused ate uol construotlrely guilty of the same 
• • - . . ... unflst 

65. 

w with 
irincip* 

3 Lab. 


—when the members of an unlawful asaembiy attack certain 
others with the result that one man of the latter party dies sna 
tie former are prosecuted under#. 149, in afrardiatf sentence » 
distinction should be made between those who joined in the ^tuai 
attack and those who did oot join In the particular act. 35 0. w. f*' 
345. 

—where in a free fight a member of one party struck a blow 
at a member of the other party oaoaing death, every member of tne 
party is guiJfyofthe offeoce If the evidence does not dlKiose to 
actual person who infilcted the lojartes. 95 I. C. 766 i 27 Cr. L. 

846 ; 13 O. L. J. 204. 

_L — — _»»«« «« t irepsred for fight and the 

• rlrate defence 

■ • was only to repel iptcn 

iCr.C.577. 20 All. 459 /bi. 
-—one who joins an unlawful assembly and encourages the 
members to commit en assault. Is Jo the same position as those wn 
strike the blows. 7 W. Jl. 58. 

—whore two members of au unlawful ll,# 


and pierced a man through the chest and abdomen 
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S. 149. Apolleatien al the section— con1(/. 
knowledge tbat death was hkely to e&sue, all the membecs were 
liable. * VV. R. 26. 

—when all the members parted in beating which caused death, 
all were held guilty of murder. 24 W. B. S. 

when the leader of an armed unlawful assembly shot. an 

opponent, all were held guilty of murder. 3 C. L. B. 49, 13 W. R. 
33. 4 B. L. R. Ap 47. 



when a number of persona set out armed with pistols to 

abduct some woman they must know that murder was very likely 
to be committed to overcome any reeistafice that might be offered ; 
where murder Is actually committed ail the members of the gang 
are equally liable. 8& I. C. 347-. 26 Cr. L. J. 763 : 1925 Lab. 371 1 
7 Lah. L. J. 51. 

If five or more persons congregate together for exercising 
a lawful right and resist opposition when necessary they do not 
corntnit any offence provided they do not exceed the limits of the 
right of private defence of their property or persons and if some 
one or more amongst them exceed that right, unless they can be 
Identified ; the presence of the accused at or near the spot is not 
sufficient to make them liable for the acts of others who exceeded 
thelf rights. 97 I. C. 54 s 1927 Pat. 27 : 27 Cr. L. J. 2078. 

when the accused are proved to be aggressors entering 

on the land asserting a supposed title end in order to establish 
possession by force and a murder Is committed in prosecution of the 
common object by all the rioters, the accused are rightly convicted 
under a. 302 read with s. 149. 1. P. C. 1929 il. W. N. 899. 

Trial. 

Separate eentencest 

when each of the accuied took au Individual part in the 

nssault seperate sentences under Ss. 323 and 149 were held legal. 
40 C. 511 ; 18 I. C. 402 : 14 Cr. L. J. 66, 

where the accused has been acquitted of rioting be cannot 
be convicted of grievous bnrt under sec. 325 by the application of 
this eee. 17 C. 566. 

^—separate sentences cannot be passed under es. 147 and 323 
dr 0 325 read with i. 149. 2 Pat. L. T. 91 ; 61 1. C. 833 ; 22 Cr 
L. J. 449. . . 

but it has been held by the Allahabad B. C. that separate 
sentences under ts. 147 and 323 read with a. 149 are not IIlegaL 92 
I. C. 465 1 1926 All. 225 : 27 Cr. L. J. 287, 24 A- L. J. 178 : 5 Cr R. 50. - 
where the common iatentionj was to cause grievous hurt or 
that all the members of the unlawful assembly at least knew that 
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S. 149. Trial — conttl. 

grievous hurt was lilrely to be caused the accused can onij 
convicted under s. 325 read with sec. 149 I. P. C. 1923 Lab. 43. 

-“-sentences under 8. 147 and some other section of the Cooe 
cannot be passed where the latter of the two sections can be appli<“ 
by the aid of the provisions of this sec. 51 1. C. 677 : 20 Or. L. J. 

5J7. ^ 

s. 14 
with 
3 0. 

-—-a person charged by implication under this section cannot 
be convicted of substantive offence. 16 C. W, N. 1077. 

where the accused was convicted under Ss. 304, J49 and 

Ss. 325, 147 and not for injuries caused by the accused iodividusilf 
but for injuries caused by some member of that unJawfuJ assembly, 
held that to the face of the oonviction under Ss, 304, 249 coDvictiw 
under as. 325, 149 was not legal as the major offence included thf 
minor. 26 Punj L. R. 648 : 1925 Cal. 539 : 7 iah. L. J. 368. 

Charge. - 

—the common object should be stated in tbeoharge.sso- 
781, the accused should know the exact nature of the charge, H t/. 
108, and the defect of the charge Is fatal. 17 P. W. P. 2915. 

— omission to mention the eeotloo iu the charge does not 
prejudice the accused as the seotion does not deiioe any definite 
offence but provides that in eertsio circumstances persons Dtay he 
convicted of an offence. 1928 Pat, 454 : 110 I. C. 104 : 7 Pat. 484: 
29 Ct. L. J. 648 : 9 Pat. L T. 738. 

Prosecution case must be proved , 

where tbe prosecution story was found false the accused nee 

not prove his plea of private defence 2 Pat. L. B. 217 : 26 Cr. 1j- 
J. 647 j 85 1. C. 935 : 1935 Pat. IT.*-*. 


S. 150. (Hiring or conniving at hiring of person to Join 
unlawful assembly.) 

fiodiog of the Magistrate that "what the accused has been 

doiog in collecting and harbouring men for the purpose of o®?*,"'* 
ting a riot should he find in his interest to do so” was not auffieient 
to convict tbe accused under this section without finding oi an 
unlawful assembly. 29 C. 214. 6 C. W. N. 143. 

o - .».)4 along with 

■ . . . ' culpable homlci«» 

’ . • bJe homicide under 

- . • '33 

S. 151. (Knowingly Joining or continuing In asaembly *4 
live Or more after it has been commanded to disporse.) 



ns were to draw 

Dr sixty persons 


‘ ■ .s constituted, as 
7B 42. 


R crowd 

likely to 

such, an 
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S. 151, Knowingly joining or continuing In assembly of five 
or more after it has been commanded ta disperse— confd. 


1887*.’ 3Laa!L J. 529 : 64 X.'C. 373. 23 C- L. J. 5. 

S. 162. (Assaulting or obstructing public servant when 
suppressing riot, etc.) 

— nben charge against the accused as framed was to the 
effect that they assauIteJ and obstructed police force m the discharge 
of their duties etc., conviction could not be upheld as this section 
contemplated an assault or obstruction to some particular public 
servants. 19 C 105. 

S. 153. (Wantonly giving prevoeation with Intent to 
cause riet.) 

^—"malignantly" implies a sort of general malice. 18 B. 758, 
775.29 All. 569. 

.—where a poem was fouod to be objeeimoably hatigstiag oae 
class of Hindus agalait a class of MuhaomedAOS and the writer of 
the poem was oonvicted under $. 117 and this section, it was held 
that the meaning cf the passage complained of should be gathered 
from the whole poem and It would not be a proper construction of 
the word to allow them to override the whole contents of the work. 
16 B. 7S9. 

>»-when the natural and probable effect of a pamphlet was to 
. . .L . .v.L. rr . j p.-... .r ^ community, 

have intended 
lerefore guilty 
175. 

•■wantonly" moans reoklessly. 29 A. 669. 

—where certain persons disobeyed the orders of the police 
concerning the manoer in which a religious procession was to be 
conducted and oonaequeotly a riot became imminent which was 
averted by armed police, they acted wantonly within the meaning 
of this sec. 29 A. 569. 

the sec. requires that the accused should do something 

illegal by doing which he malignantly or wantonly gives provocation 
to any person intending or knowing it to be likely tbat a not would 
be the result. 6 A. W. N, 23. , 

>^tbe act of killing a cow not having been done in the 
presence of any Hindu whose feelings would be wounded it would 
not amount to "giving pfovoeatlon'* if on subsequent bearing of 
the act the religious feeling of certain Hindus was hurt, 17 a I,, j 
200 ; 1 U P. L. B 85. 
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S. 153 A. {Promoting enmity between eiassea.) 

— -Qo subjeot of the Crowa w eatitled to write aoythbf 
exciting the feeling of one class of His ifajesty'a eobject against 
another class. 10 Bora. L. R. 848. 

— ^tbe court must be satisfied that the accused bad a conscious 
iotentioQ of promoting, causing or exciting enmity or hatTS* 
-»-r— T " B Bo. 18 of 190«. 

*. 1926 Lab. 195. 

I ■ • , 1 ! ■ ■ . ■ one clas* against 

lue uiuma. l>o «J. .tl4. 

-—this section docs not mean that any person who poblishss 

words (ending to promote class hatred is guilty under this sectiotj; 
The words '‘promotes or attempts to promote feelings of enmity 
.tuccessful or unsuccessful attempt 
. ' . 4 •: It roust be the intention cf the 

■ ■ 1 • otherwise the cireutastance that 

there may be a tendency is not sufiicient 104 I. C. 234: *5 
Cr. L. J. 794 j 1937 Lab. 594 : 28 Punj. L. R. 497. 


—In the absence of proof of maJicious intentlea honesty 
of purpose may he aafely Inferred. 31 C. W. B. 165! 45 C» L. 
432: 19-37 Cai.SlS: 18 Cr. L. J.205 ; 99 I.C.94. 

——any person who poblishea words that hare a tendency tb 
promote class hatred cannot be cosTieted under this section but 
It most be shown that the publisher bad an JntentioB to promote 
feelings of enmity between the classes. The internal evidence will 
be decisive ia gyidence js 

not excluded j doc ■ bo* applv- 

30 a W. B. 953 . 0. 733 ; 

Cr. L. J. 1154 ! 54 

— ~if the won ^ ■ _ indubilsbly 

the tcodeacy to locite oae community agaloat another then tbe 
intention to do it msy be iuferred. 1939 Cat. 309, 47 C. 109 /ol. 


where a newspaper article can bear a meaning only that 

it is calculated to produce hatred and enmity between two classes, 
the natural inference is tbat the publisher bad the malicious Intentios 
that it should produce such hatred and enmity. Ihe burden shifts 
to tbe accused to prove that the natural iufereoce does not bold 
good in (he case. 1930 Bom. J77j 32 Bom. L. R. 585:J930Cr. 


—— where an article was priuted In a periodical exclusively 
subscribed by Hindus and it caused excitement amongst Muhazuedsus 
(t was immaterial bow the article came to the notice of the 
Mabamedans and (be publisher of the article was guilty under 
s# l53Aand295A. 1930 Cr. a 398: 1930 Lab. 350.1927 AlL 649: 
1927 Lah. 594. fit!, on., 1927 Lah. 570. Dist. 

—where a drama was written by a Hindu at a time of great 
public exeltemeut and ft was found that the writer might, without 
any matidoua intentioo and !o honest thought, express blmsei' 
lo tbe mauDer he did with a view to remove tbe causes of da** 
.... hatred, held that reading the drama as a whole there was much 
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S. 153A. (Pfomoting enmity between clasaet) — contd. 

ia it which at any rate entitled the writer to benefit of doubt. 4C 

C. L. J. 154 I 1927 Cal. 747 : 105 I. a «5. 28 Cr. L. J. 897. 

in a country where there Is religious freedom a certain 

latitude must be given in respect of the free expression of religious 
opinions together with certain liberty to criticise the religious 
beliefs of others, but liberty to criticise cannot reasonably include 
a license to resort to vile and aboslve language. 1927 All. 649 Sp. B. 

the iutention of the writer of a book should be primarily 

]udged by the language of the book and from the cireumstaners in 
which the book was published ; the truth of the language is not 
material, 1927 All. 649 Sp. B. 

a Hindu ridiculing the Prophet Uabamad in bis books is 

guilty under this section. 50 A. 157: 104 I. C. 225 : 28 Cr. L, J. 
785 : 1927 All. 654, 25 A. L. 3. 84$. 

— >a malicious satire on the personal life of a religious teacher 
does not come within this sec. 103 J C. 769 : 1927 Lab. 590 ; 28 
Cr. L. J 721 : 28 Punj. L. R. 514. 

——from the coniuaction of the words “attempt to promote" 
with "promote" U was intended by the framer of the section that 
loleBtlou be the element of the offence and tbe word “classes" 
includes races also, cu., Europeans and Indians. lOP. R 1907. 

——an attack upon a school of opinion does not necessarily 
involve an Imputation upon tbe nlaea who bold or give effect to that 
opinion. 21 Bom. L. R. 867. 

tbe explanation to tbe section requites honesty and absence 
of malicious lotentlon. 10 P. R. 1907. 

—where tbe writer of an article inveighed both against the 
Babus and Meabs. as professing brotherhood with the poor 
Muhammedan ryots and then robbing them and referred to tbe 
alleged conduct of Christian Missionaries towards their converts, by 
way of Illustration, without any deliberate attempt to excite one 
class against another, the conviction under this section was set 
aside as bad In Isw. 38 C. 214. 

—the word "classes'’ In this eec. does not mean races but 
religious denomination. 100 I. C. 769 : 1927 Lah. 590 : 28 Pun. 
L R. 514 ; 28 Cr. L. J. 721 : 9 Lab. L. J. 379. 

—it is the^ duty of an^ editor of a newspaper to publish 
matters which it is to the public interest should be known and be 
will be protected so long as he acts honestly. SIC. W. N. 168:45 
C. L. J. 435 1 1927 Cah 215 r 99 1. C. 941 ; 28 Cr. L. J. 205. 

S. 154. (Owner Or oceupter of lend on which an unlaw* 
ful astembly it held.) 

the criminal Jiabillty of a person for tbe acts and ombiion 
of the agent depends upon tbe question by whom tbs agent or 
manager was appointed. So where pardanaihin ladies and their 
adopted ton had the management of tbe estate and appointed t 
agent, they were liable under this section. 39 C. 834. * 16 0 
U. 763. 
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S. 154. (Owner or occupier of lend on whfeh *n unlawM 
assembly is held)— conW. 

— -koowledge on the part of the ovrcer or ocaupier of the hod, 
of the acta or ioteatiops of the ageat is not essential elemeot of so 
oi^ence under this seotioQ sad be tnsy he convicted under it thoago 
he may be in entire i^noraDoe of the ants of his agents or manager- 
39 C. L. J. 136. 5 C W. N. 771: 28 C. 50i. 12 41i. 550 1 A. L. J- 
145 (Note). S O. 0 418 

a BOn-resideal co-sharer taking no active part in to* 

— --w_ j L, -jQTfcted under this sec- 


• • . not to be convicted under 

—unless the riot was pre-mediiated the owner or occupier 
cannot be liable 18 W, R. 75. 

—prosecution should be started without delay to aerve a 
wholesale waraiag not only to persons concerned but to others a«c. 
7 G. W. N. 245, 801. *u » hr 

—to convict the owner or occupier it must be proved 
or his agent or manager omitted to use all Jair/ul means in 
power to prevent such riot, or to suppress it if it had taken place. 


•iW. W.fi.631. - 

—record of another case is not admissible in evidence. »**• 
l> R. Ap- 83 ; 15 IV R 6. ..... 

—it ig a question for the Crown to determine whether a 

- * ■ « » . « « -hould he discontinued » 

I rise to the prosecution 


s. island 155 in respect 
It was found that the 
riot took piace not in respect of the ^'Aa/yan itself but with respect 
to the right to collect roots from the tenants, held, that the scouseo 
had been rightly convicted. 2 Pat. !«. J. 83, 

S. 165. (Liability of person for whose benefit riot is 

committed.) 

there can be no conviction unless it is shown that the 

accused bad property in the land. 17 C. W’. 17. IHT. . 

——a zeniinder ought not to be liable under tnis ecotlon *« ," 

den and unpremeditated r/ot which could not be anticipated. 3 VV.K.ci 

a noo-re^dent oo-sbnrer not taking active .Ij 

maoagement in tb^smindary ought not to be convicted unaef tn 
sec. 8 C. W. N. 908.' 

S. TS6. (Liability of agent or owner or occupier for who** 
benefit riel is committed.) 

in order to ooavjot the manager of an indigo foc*°^{ 

under a. 156 I. P. C. It must- be shown by legal evidence (I) that 
riot was committed (2) that tho riot If commuted whs commlttvo 
for the benefit of the accused and 13) that the accused bad rosson 
to believe that a riot was likely to be committed. 10 C. 338. 
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S. 157 (Harbouring persons hired for an unlawful 
assembly.) 

this section as compared with 8.150 is of wider application 

and contemplates t<ic immloenee of an unlawful assembly and 
proof of facts which In law wonid go to constitute an unlawful 
assembly 29 C 314 : 6 C. W. N 143. 

to convict udder this section it must be proved -that the 
persons were hired or about to be hired for the purposes specified 
tberem It is not sufficient to show that some of the accused's 
servauts have been taken from a district where men bear>swell 
known character as men expert in using sticks and have 

been in bia seTV\ce sometimes belore the xwt. 1 O. Ij. X. 469, 


S. 159. (Affray). 

where one person attacks and the other defends it is legally 
correct to say that they are fighting and it comes under the defini- 
tion of “affray", the gist of the offence consisting in the terror it 
causes to the piihlie 1931 Cr. C. 8. 

a ctabufra wbicb was neither a place to which the public 

had a right of access, nor a place to which the public were ever 
permitted to have access was not, though it adjoined a public road 
a “publio place" within sec. 159. 17 A. 166. 

S. 100 (Punishment for eemmlttlng affray). 

—no quarrelsome or threatening words whatsoever will 
amount to affray. 1 Weir 71 

•^—public place is a place where the public go. no matter 
whether It is private property or not and wbetber they have the 
right to go there of not. 3l C. 42, 39 M. 886. 40 M. 556. 13 


N L R. 68. 

an unfenced compound. 31 C 512, harboured premises. 

39 M, 8S6, a place forming part of tbe compound of Hindu temple, 

40 M 556, a goods-yafd of a Railway Station. 4 Bom L R. 290. 
26 B. 209, have been held to be public places. 

a railway station and platform at a time when no train was 

due except a goods-train, 3 A. W N. 197, a private garden (1885). 8. 
J. L. B. 333. private fhabulra adjoining a public thoroughfare have 
been held to be not public places. 

-.^wbere a quarrel arose between four persona at the entrance 
of a temple collecting fees and three other persons who wished to 
enter the temple withont payment of fee, it was an affray. 
1 Weir 71. 

where two persons met and after abuse came to blows and 

each struck tbe other down wblie others had also joined the 
fight and one of them died, but there was no evidence as to who 
the asisllant was, it wae held to be affray only. (1912) P. W. R. 
No. 32 of 1912. •- • 

—In an affray epeclfie evidence at to the acts of each fight 
c.'innot be given and general evidence of the accueed taking part 
in the fight is sufficient. 21 C. 392 and that ench fight was in 
public place disturbing the public jieaee. 1 Weir 71. 
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S. '160. (Punishment for eominiting aftray) — contd. •' 

—a sentence to pay a fine ofRs. 25 each, or in default 
rigorously imprisoned for 30 d«ya, the full term of imprisoanaeot 
under this sec. Tras held to be legal baviag regard to the proriS'OM 
of sec. 309 Gr. P. C , 1 Mad. 1?? F. B. 

— —^omission to sign the ju'lgment by which the accas&d was 
charged under s, 160 I. P. C amounted to a mere irregularity «ao 
did not affect the merits of the case. 47 A. 384: 1925 Ail. 293 s 
26 Of. L. J. 688 : 66 I. C. 64. 

S. I6T. fPublie servant taking gratifieation other than 
legal remuneration.) 

—to apply this section it is not necessary that the iJlegsl 
gratiQcatioa should have aotoaily been produced, it is suSclentifs 
firm offer to pay the amount. The section is not confined to C3*e» 
in whioh illegal gratification is taken for doing an official act hut 
it applies also to cases where public servants accept such gratifies' 
tlon as a motive or reward for reoderisg or attempting to reader 
any service to any one with sny puhlie servant as euob. 39 Ai. 1» 

T. 615 ? 5-i M. L. J. 723 ; 105 I. C 829 » 3927 Mad. lOU. 


>-~-a mere asking Is sufficient to constitute so attempt. » 
Ali. 253. 

•— when u {« clearly established that illegal gratification was 
obtained it is oot necessary to show bow U was demanded or 
obtained. 15 A. L. J. R. 127. , 

——••soy other person" means any person whether a pubiio 
eervant or sot, 9 Bom. L. R. 331, 31 6. 325 

—a person who de facto though wrongly, discharges the 
duties of an office through which bo figures as a puhllo servant, 
may be tried for getting bribe. 16 W. R. 27. . 

—in a charge under e. 161 it roust be •bown that the 
took tbe bribe as a motive for doing an official act. 47M. L.J. 66"' 
1924 M. W. N. 894 s 3924 Mad. 851 s 81 1. 0. 94D : 26 Or L. J. 396. 


——if a pubiic servant erroneously represents that a particular 
act Is witbio his efficiai duty nnd obtained gratification t’E 
inducement he would he guilty even if (he act fa not in fact wltoin 
thceiercisoofhiaduty. 1928 AH. 752; 51 A. 467 j 113 I. C. 1‘9: 
30 Cr. L. J. 67 :i 27 A, L. J. 153. 

.—~-a Police Inspector helping a candidate for election to toe 
Legislativa Councii on receipt of money does not amount to an 
offence under this section aa ft is oot an official act. 7 Pat. 4, 
608 : 27 Cr. L. J. 1090 ; 1926 Pat. 499. 

——it cannot bo pleaded that tbe benefit bargained vrasto?®*®’ 
somebody else. 21 B. 517. . ^ _ 

—■Head olerfc taking bribe to influence a principal 
Ameen In hU decision was held anffiolent to convict him whetoer 
he did actually infiueticc him or not 3 Vf. R. 10. 

—•a convict warder in a jail la a public servant within a. 21 17) 

I r O. Where eooh p««oa in coaaideratloa cf a payment o* a 
rupee smuggled certain probIMtted newspapers he was guilty oia» 
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S. 161. (Public servant taking gratification other than 
Jega] remuneration)— confrf. 

43£reaee. 83 I. C. 332 : 1921 Bom. 385 25 Cr. L J. 1382: 28 Bom. 
L. R. 267. 

where a constable and others released some gamblers on 

payment of a sum of money by the latter the constable was 
convicted for taking bribe and others for abetment. 5 W. R. 49, 

a pulwurt who took grain as a consideration for showing 

favour to the giver in discharge of his functions as puftonri was 
held guilty of oSence under this section. 2 N, W. P. 148. 

the bribe should be obtained *‘as *3 motive or reward," 
21 C W. N S32, which phrase means, on the understanding that 
the bribe is given in consideration of some official act or conduct 
which may be inferred from circumstances. 9 Bom. L. R. 331 : 
J1 B. 335, 24 Bom. L. R. 534 : 67 1. C. 818 t 23 Cr. L. J. 466. 

a bribe is nevertheless a bribe though Its payment is 
postponed 14 C. W. N. lOI. 

In order to convict under a. 161 the illegal gratiffeation must 
he proved to have been received with one of intents mentioned 
In the sec. 89 I. C 455 : 26 Cr. L. J. 1367. 

-^thechaukldars found a widow at the shop of a certain 
goldsmith at night, and goldsmith gave them a reward to bold 
their tongues and to prevent them from being disgraced, it was 
held that they were not guilty of any offence. 3 A. W. N. 179. 

when a bribe has been given it is immaterial to Inquire 
what, if any, effect the bribe bad on the mind of receiver. 14 C. 
W, N. 101. 

—the mere pretence of a person 'on the occasion of giving 
bribe and his omission to promptly inform the authorities do not 
constitute him aa accomplice unless be was concerned in the 
payment. 27 C. 144, 33 C. 619. 14 B. 115, 15 P. W. R. 1919. 

no criminal intention Is ueceisary to be proved. 22 M. 

L. T. 373. 

» — j ,1 .. .tp party offering bribe, it 

' that the matter will go 

present. 27 Bom. L. R. 

Dm. 261. 

imple of abetment 
r ways of instlga* 
s. 161, besides by 
534 : 67 I. C. 818 : 

offer to be made 
there U no reason 
criminal law. 24 
. 923 Bom. 44. 

—offering bribe to an Inspector In the Finger Print Bureau, in 
crdir to make him give favourable evidence in court, is an offence 
. under s, 161 1. P. C., 69 I. C. 445 : S3 Cr. L. J. 717. 
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S.'160, (Punishment fOP eommltlng aftfay)—confi. 

a sentence to pay a fine ofRs. 25 each, or -f 

rigorously imprisooed for 30 days, the full term of 
under this sec. was held to be legal baviag regard to the pror« 


ofeec.309 Gr,P.O,lMad. 17? F. B. , . 

—omission to sign the julgmeot by which ojjjj 


——omission to sign too juigroeos oy wuicu 
charged nndar 8- 160 I. P. C. amounted to a mere f>oe , 

did not affect the merits of the case, 47 A. 284: 19-5 


26 Or. L. J. 688 : 86 I. O. 64. 

S. 161. (Public servant taking gratification other than 
legal remuneration,) 

to apply this section it is not necessary that y»e 

gratiScatioD should have aotually been produced, j * 

firm offer to pay the amount. The section is not confined to c 
in which iliegal gratification is taken for doing an ofnelal ^ 

It applies also to cases where public servants accept j-r 

tion as a motive or reward for rendering or attempting to ^ _ 

any service to any one with any public servant as such. 39 
T. 615 J 5i M, L. J. 723 : 105 I. C. 829 : 3927 Slad. 1011. 

—a mete asking is sufficient to constitute an attempt- 

—when it is clearly established that illegal Sfstl^Bcation 
obtained it is not necessary to ahow how it was oeoanoea 
obtained. 15 A. L. J. B. 127. . poblio 


-"any other pereon’* means any person whether 
servant or not. 9 Bom. t». K. 331, 31 B. 325 

—a person who de facto though wrongly, 
duties of an office through which be figures as a public servan ► 
may be tried for getting bribe. 16 W. R. 27. 

—in a charge under s. 161 it must be sbown that the » 

took the bribe as a motive for doing an official act. " „7,V 

1924 M. W. N. 894 : 1924 Mad. 851 s 84 I. 0. 940 : 26 Or L. J. 396. 

—if a public servant erroneously represents that a 
act is within his efficisl duty and obtained 8f®ti6catlon by » 
inducement he would be guilty even if the act is not 5° 

tho exercise of bis duty. 1928 AH. 752:51 A. 467 : 113 I. 0. ‘ * 
30Cr. L.J.67:'27 A. L. J. 153. , . . 1 ,^. 

a Police Inspector helping a candidate fof . ao 


■ —— a roiioe “ vio.uu.wa-.w w.,-,.-- 

Legislative Council on receipt of money does not >r 

offence under this section as It is not an official act. 7 Pat. t*. 
608 : 27 Cr. L. J. 1090 : 1926 Pat. 499. 


—It cannot be pleaded that the benefit b.irgained was to got®" 

somebody else. 21 B. 517. . , , e^j„r 

Head clerk taking bribe to tnfiuence a principal 

Ameen in bis docisiou was held sufficient to convict him w 
he did actually (nQuenco him or not. 3W. R. iO, at/-* 

—a convict warder in a jail Is a public servant within s. * 

I P. O. Where such penoo In consideration' of a 

rupee smuggled certain rrobHutted newapapers he was guuty o 
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S« 16t. (Public servant taking gratification other than 
iegai remuneration) — contd. 

■offence. 83 I. C. 332 : 1924 Bom. 385.25 Cr. L. J. 1382: 28 Bom. 
L. R. 267. 

——where a conatahle and others released some gamblers on 
payment of a sum of mooey by the latter the constable was 
convicted for taking bribe and otbere foe abetment. 5 W. R. 49. 

— a pufwurt who took grain as a consideration for showing 
favour to the giver In discharge of his functions as pufumri was 
held guilty of offence under this section. 2 N. Vf. P. 143. 

—the bribe should he obtained “as ia motive or reward," 
C W. N. 552. which phrase means, on the understanding that 
the bribe is given In consideration of some oSiolal act or conduct 
which may be Inferfed from cltcnmstances. 9 Bom. L. R. 331 1 
J1 B. 335, 24 Bom. L. R. 534 j 67 1. C. 818 ; 23 Cr. L. J. 466. 

— >a bribe is nevertheless a bribe though its payment Is 
postponed 14 C. W. N. lOl. 

—in order to convict under e. 161 the illegal gratiRcation must 
be proved to have been received with one of intents mentioned 
4a the eee. 89 I. C 455 : 26 Cr, L. J. 1367. 

-~the chatikidars found a widow at the shop of a certain 
coldicnith at night, and gotdsmitb gave them a reward to hold 
their tongues and to prevent them from being disgraced, it was 
held that they were not guilty of any offence. 3 A. W. N. 179. 

— ~wbea a bribe has been given it Is immaterial to inquire 
what, if any, effect the bribe bad on the mind of receiver. 14 C. 
W. N. 101. 

—the mere presence of a person 'on the occasion of giving 
bribe and his omission to promptly inform the authorities do not 
constitute him an accomplice unless be was concerned in the 
payment. 2? C. 144, 33 C. 619. 14 B. 115, 15 P, W. R. 1919. 

no criminal intention Is necessary to be proved. 22 Id. 

L. T. 373, 

—favour need not be shown to the party offering bribe, it 
is sufficient if the briber is led to believe that the matter will go 
against him if he does not give to officer a present. 27 Bom. L, R 
120 I 86 I. a 72 • 26 Cr. L. J. 696 : 1925 Bom. 261, 

->^[UustratloD (uHo s^. 116 Is only an example of abetment 

~r I .... .*1 many other ways of insllgt. 

' " ■ offence under e. 161, besides hr 

] • ■ 24 Bom. L. B. 534 ; 67 I. C. 8lS : 


.•^vue uisiincviwubetween Invitation and an offer to be na-'* 
is well recognised ID the law of contracts and there la no reasM 
why the same dlstloetlon sbotifd not apply in criminal law *• 
Boa L. R. 531 : D* I. C. 818 : 23 Cp. L. J. 466 ; 1923 Bom. 44. ' '* 


—offering bribe to an Inspector in the Finger Print Burww- 
order to make him give favourable evidence In court, is an 
ondera. 16ll.f. 0..69I.a 443 : 23 Cr. L. J. 717. ^ 
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S. 161. (Public servant taking gratification cth6» I''” 
legal rsmuneratlon)-~contc2. 

— when 3 bribe bas been proved to bare beea given 
necessary to ask what, if any, effect the bribe bad on the oina 
receiver and It Is an offence even when the act, done for tM 
given, is a just and proper one. The gist of the offence **. ^ 
servant taking gratiffcatioo other than JegaJ remuneratino 
of an official act. 1925 Ifag. 313. 


Abetment. 

the person who offers the bribe «* guilty 

14 B. 115, 18 P. K. 1918. 1. V B. R. (1892*1896) L 

9 P. H. 1898, if the public servent allows the 

Ulega ' itwlllberu 

plea the pu^''': 

servant was known to be a corrupt o&olat. Wt* ■“'i' 

17 M, L. T. 373, 


tnsllgat® 
Bench clerk ^ 
•tjeate the 


Attempt. cj 

——to ask for d bribe Is an attempt to obtain It which 
effectually done la Impllct as In explicit terms. ^ juo* 

— -demaad of money \by a Court-peon for *®^^‘°f.en 30 t 

monaes on witnesses witbodt identlSers amounts to an au v 

obtain an illegal gratification, t.r« .srraot 

3 mere offer to pay an ihf gal gratification to ® j „oj b« 

is an attempt to bribe and mone^r other oonsideratioR of- jy . 

proved to have been actually produ^d at the tune. 3 Pa*. 

I. C. 679 : 1925 Pat. 48 : 26 Or. L J. ifP : 3 Pat L. R C.61. 

— offeoce was coiuaiiUed as bo^as an-offerofeurrea^ ja 
was made to an officer as present for\btainfog an a'JP 
his department. 88 I. C, 857 : 1925 Lab. ^01 : 26 Cr. L- J. l-^- 
Trial. P, 

■ there must be very strong avidenc^® establish f ®p®[|eo«r 

bribe against a public servant. 26 p. W.V* vr*i; ♦to clurg*' 

of the aoconiplloe If oorroborated la 8uffioleQtVo*“‘®°* ,rtio bul 
33 0. 649, U a. . 31, 26 B. 193 { 3 B L. R. 694. 3^- VoieriJl 

testimony of the bribc-givcr must be 
particulars. 63 P. h. R. 1818. % 

DO sanction Is necessary when a ludceV®®* sod » 


capacity of a judge. 32 M, 255. A police 
Municipal Corporator 3 O. 750. can be pr, 
'‘auction. 


scented 'W' 


-UhoOl 


where illegal gratification » taken on 

the same purpose It beoontes -a eoatinuons offence 
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S. 161. Trial — contd. 

be separate coDviction for offences under Ss. 161 and 165. 5 C W, 
N. 332. 

tbe charge should state the nature of the offences, S W. K. 

8, and the name of tbe giver of bribe. 3 W. R. 69, 

when tbe bribe is collected by subscription from different 

persons the accused must be charged in respect of not more than 
three separate items conatituUng tbe total collection. 24 A. W. U. 
223, 25 31. 61, 3 Bom. L R. 540 P. C. C*onfra,charge of having received 
that lump sum is legal. 32 P. W. R. 1911. ' 

an order of refunding the bribe is quite inadequate. 16 


punishment in the case of offences by or relating to public 

servants and specially tbe off — r .> . • ... ^ 

or to tbe public servants ougt , 

check repetition of tbe offenci ■ 

also by others A lenient pm 

act as a corrective or deter . 

86 L 0. 469 : 26 Cr. L J. 821 • 

S 162 (Taking gratificaticn in order, by corrupt or illegal 
means, to influence public servant.) 


a person who accepts for biraself or for some other person 
a gratification for inducing, by corrupt or illegal means, a public 
servant to forbear to do an official act. ia to be punished under ihu 
aec. 3 W. B. 19, 63 P. L. R. 1918 s 18 P. W. R. 1918. . 

name of the person from whom tbe gratificatitm »•. 

obtained must be proved. 3 W. B. 69. , 7 

S. 166 iPublle servants obtaining valuable thing.) 

' ' " * ances of securing 

• •ing'fcufcs5ij3 from 

- ■ ■ ■■ • - • :• bW.R.Ur.32 

1 ^ -^police-officer taking doafuri is puniibable under this see 

—separate sentences under 8s. 161 and 165 for reeri 
crstification partly on one day and partly on another la 
W. N. 332. • '"'sal. 5 C. 

S. 166. (Public servant disobeying law with ^ 

cause injury to any person.) »ntent to 

— theie'muat be' wilful disobedience of an j, 

oflaw and a disobedidnee to an order is not sufficient e * 
that o^der may be given under tbe ^vision of law.’ Cr RoL^g- 

when the direction ol law given by a Bceclal *„f f .. 

the aceuied will bo punished under that Act 1 Weir 7 ? ^ violated 

where peon repreaented a aimple notice to be • 

arreated the person whose signature was to be rennu..* t and 

under tbia aection. 20 M. L. J. 568s 7 if. L. j"j9. SUlUy 
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S. 171D- (Persenatten at electiortj— ^ 

assorted that fcij /atherTs catse •'as Fahir 

gTiiUv of persoaaiioo- oodsT <h!s sec. I5i? 1-ii- 53: •• *'•• 

»55: 117I.C. SiS. 

S- 171 P. (Punishment for undue inHwence Cf ps^® 
tion at an election). 

where the aeecsed tad uciaieolio^ailf 

•iere ttere.f^ 
-,5s jTonjS'-® 


afcstted ttje offence of false personalioa at a CJoa^- 
could not be coaricted oader s. L P. C. t-efs: 


two proTisioas eae specific and the other general j^lPo, 


ought to be applied in preference to general one. -- ts 

"ecce stcol-. »f 
WtJrs li.r 


— aa attempt to amooat to an c‘. 
wcaJi complete the offence if cot prevented 
treot to the ecstodian of the tignatare 




ont hii name prodnced a piece of paper l^^riae^a 


and the o^cer looking at the eaiaber acd the '~tx 
the t-e;iiinn«r jfhe was Lacboo and the ^ w‘*L'h 


•hL'b 


the poftrortr pMnted oat that bia name waa ^t^Tthst 

the truth, and the 'petitioner was therefore tnrc«d -* -^- 


offreoi; 


QJeotJy appjpiQg for rotiog paper ®Bd thertbr 
electior. 23 A t J. 110*. _ « ender 

“■whether an offence conmitted by aa » r 57?® 

— iy» I iih 


sec should be lesieodr (Tealt with. 19??' IK*' ■ 

SO Cr L.J. 933 *«»»(. his iisB*’* 

——candidate identifpiog voter without asdetiai-«-s . ^ 

ly whether a technical offence or a setloas offeac*?' •!••“ ^ 

S. 172 lAbseonding to avoid service of su^'^fioi’ 
other proceedings). i 

a person can hardlj- be saW to be gnfll.*’ 

authority >f be does not know and has not reason to pv 
the aatboiity has been eaercised. nor 'fo b? absconoisg ^, 5^,00 
the service of a process, if he does 

believe, that It has been issoed ; if a person having coeee issued, h* 
before process is lesaed conlinoes to do''so after jeave th^ 

absconds. “Abscond" means concealing oneselt need n 
place. 4M. 393, 397. V , cfSci 

the liability depends apon legal aolhonty •' 

issuing the summons &c 5 B. H. C. 33. \ . , sas®*’®*' 

a warrant addressed to a police ofticef >* ., >« (ISSII 

notice or order, 5 W. B, 71, 9 C. L. J. 635. 19 25 " * / 1 »r>^V 

Rat. Un.Cr,152: Cr. Rul. 21 oflSSl, nor a war S 

...I-.-.-- V- J, — . »» \. v'",t:oBsiS‘ 

Irjw:- 


this tec. does not cover the absconding fn 

arrest. 50 A. 666 : 20 A. h. 3. ■*« : 1933 All. 23t ) 3.' 
J131. C 740. 
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S. 173. (Preventing service of suminans or other pro- 
sedings or preventing publication thereof). 

• —under the Cr. P. C. tender of sammons is sufficient service, 

> refusal to receive sumnioos constitutes no offeoce, 40 Ali. 577, 
M. 199 3 Weir 80. 3 U B R. 202. 5 M. 200 s 1 Weir 79, 31 All. 

18 5B. H C Cr 31. 3 C 621, 20 C 358 21 O C. 150. 1 Rang 49; 
U. C. 65 24 Cr L J. 727. 91 I C 814:24 A L J. 216:27 Cr. 

. J. 142. 92 I C 460 ; 1926 All. 304 : 27 Cr L. J. 284. 

refusal to serve as a special coQstable is not offence under 

lis section lO C W N 82 : 2 C. L J 55S 

to constitute an offence under this sec. something more 

5aD a constable taking a summons to the accused and the accused 
ifusing to take tne summoas and sign and acknoivledge is 
ecessar^ as under s 69 Cr P. C. mere offer of summons is sufficient 
•rvice. 23 A. L J 148 : 86 1. C. 973 : 26 Cr L. J. 909 s 1925 All. 322. 

— when a man gets away from a serving officer with the 
itention of not allowing him to hold aoy communication with him 
t all and shuts himself in his house be intentioDally prevents 
ervice either by tender or by delivery and is liable to be punished 
nders 173 1 P. 0 1938 .All 118 -29 Or L J. 263 : 26 A. L. J 
07 t 107 I C 563 

S. 174 (Non-attendance in obedianea te an order from 
lublle servant.) 

—time aod place of attendaoce must be mentioned in the 
lummODS, 17 W. R 38. 1 L. L. J. 539 5 All 7, 3 A. W. N. 109, 10 . 

W. N. 1. 1 Weir 81, 82. 100. 14 P. R. 1887. a verbal order not 
ipecifying the particular day of appearance Is not iatvful order, 

> M. H C. Ap. 10, disobedience to a verbal order given to a witness 
}y a court to attend on a particular day at a particular place Is 
punishable, Rat. Un. Cr. 75, 5 M. H. C. Ap 15, 7 U. H C. Ap. 3, 1 . 
Weir 87, but the disobedience to a verbal order to a witness to 

, i.. 1 Weir 86. 

accused to attend at 

■ ' • • .tend at Police Station 

• • ' ' ppen to be is not a 

• . • :e. 94 1. C. 889 ; 1926 

All. 4i4 : >4 A. u. •). J.>u . \jr u j. osi. 

the accused cannot be puniebed unless he was legally bound 
to attend and refused or intentionally omitted to attend. 10 W. R. 
33. 1 B. L. R 1. 37 P. L, B. 107, 1 Weir 81. 

Ibe order should be directed or addressed to the accused 

6 P. R. 1870 and it must he one which could lawfully be issued. 

1 Weir 93. 9? and the place to attend must be in British India, 

16 &f . 463 and there must be a speelfio order for personal appearance 
7C.W. N.797. 

the public servant must be legally competent to bsue the 
summons etc. 2 P. R I8?l, 1 Weir 87, 5 A W. R. 43. 

—a Chairman of the Muntcipality. 5 B. H. C. Cr. 33, a 
Receiver appointed under the Land Registration Act. 29C. 236| 
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S. 174. (Nen-aUentfance in obedience fo an order from 
public servant) -cronfd. 

TahsiWar. 24 A W, N. 122. -I P. B. 1907. 12 A. L. J. 680. a Mshalkaii 
8 B. H. 0. Or. 19, a Uarnlaldar, Bat, Un. Or. 70, have bo jurisdiction 
to issue su.nmoo3 for appearance. 

where a CoHector issued a ooticejunder sec. 193 of the Laoi 

Reveutio Act when there was no investigatioa, suit or other business 
before hicQ, 14 A. L. J« 1069, and where a Sub-Deputy-Coliector 
issued a notice under sec. 8 of the Chawkidarie Act for attendance. 
3 C. W- N 271, tcote) and where the arbitrator in a clvj) suit were 
summoned to attend court on a certain date. 2 P. B. 1871. 15 P. K- 
1875, iba accused were not punished as tbe processes were not legal 
BOD'attendance in obedience to a citation issued to a 
defaulter of land revenue does not tender the person guilty under 
s. 174 as it 5a rather in the nature of an Invitation to appear and 
not an order to attend. 49 A. 205: 99 I, 0. 69: 1927 AIL 122 : 23 
Cr, L. J, 2S. 49 A. 215 ? 1927 All 49 : 99 1. C. 409: 28 Cr. U. 3. 
153, 1930 All. 11930 ^'•^•<23:1231. C. 673 : 1930 A- L. 0. 354; 
31 Cr. L. J' f/®." citation called upon the 

person to present oimseif in court on a certain date but it was 
served only ^ *^*1' while the village was at a dlalsnee 

from the under the circumstances the party was 

not liable to convicced under a. |?4 I p. C. 192S All. 630; 
26 A. L. ^ J- < 

O. W. Jf.J211* ^^23 Oudh 124: 29 0r. JL, J. 94r JP6I. 0. 686. 

— -“-.J- 2 A.W. 

N. 52, IC given an 

opportui 

-ittoo wimt'js explains bis loobimy to a process server to 

attend. lotBntiooally disobey the summons. 24 P. B. J6SD. 

th« remains absent on the date of 

appearance. <he accused cannot be convicted though he purposely 
rV? W aMbe 5iJ ■ attended the court 

nSt mentioned .o tbe summons but finding the 

wUhoul wailmg For a ressonsbJo 
, _ . , ' . . • , but s person dsparliog 

. ' ,, * la absence of a direction 

* ■ . , • 1 Weir 99. 

B 57Tp’ii°™ 7 I. nee"s.«rr. ? W- 

8)-. sl: I M.VaYp.%^- ’*• «•■«. SB. B, 0. C.il.l W./r 

***• eerving ofRcer. 1 Weir. 85. 

npnn i. JUoe'''eQ t'cfebtor escaplog from tbe custody of civil court 
o! 38, 27 p! n."l8rMV?R."95![;* ^ ^ ^ ® 

order of a cantonment M. to attend 
.5*“,"°^®.''®®“''*’**’*-*’^^- P. C. in tho absence of 

70 ; 23 Cr. L J 250^***^^ empowered to issue such order. fiJi.C* 
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S 174, Non-attandance in ebedlende to an order from 
public servant — conid. 

— is made punishable under a 174 is an intentional 
disobedience to the summoos of a court The ivord '‘ioteDtion” 
means noD^atteadance ivhich amounts to iviiful disobedience. 73 I. C. 
593 • 24 Cr. L. J. 433, 1 Ran? 549 


S. 175 (Omission to produce document to public servant 
by person legally bound to produce it). 

a Sub registrar is not legally competent to call upon tbe 

party to produce the original document for comparison with 
Register. 15 P. R 1910. 

a Receiver appointed under the Land Registration Act is not 

a public servant within the meaning of this section. 29 C. 236. 

the accused must be proved to bo in possession of tbe docu* 

meat, wbeo it is doubtful he cannot be punished 4 K L. W. 65. 

tbe offender tnay be detained in court till the rising of ft. 

la M.24. 

sanction is necessary to prosecute under this sectioD. 12 
C. W, N 1016 -80 L J. 20 

but ss. 477 and 478 or 485 Cr. P C. are not applicable when 
the accused is charged Under this see 2 0. L. J 621. 

S. 176. (Omission togWo notice or information to publip 
servant by person legally bound to give it). 

there must be intentional breach of tbe obligation. 16 

R.3S. 18 W. R. 22. 5 P. R. 1889. when a person fails to 4v lii«. 
legal duty be must be presumed to intend to conceal It. j>' 
L. T. 263. 

when the public servant bas already received the iirto'ut..- 

tion from other sources no offence is committed. 4 C. 6?J. t'''*'. 
316. 7 M 436, 5 P R 1889 (1793) Bat Un. Cr 674. 

a lechnicai omissioa on tbe part of a person legally hwui.-’ 

• - • — •- H no ground for conrictiuii un^' 

■ ' . 1459. 

bound to give information, 


ibe duty to give information tothe police und^r 

P. C. is cast on the owner of tbe land and ft eanoui {,c 
to the owner of_a house. 30 Bom. L. R. 1570. 12 11. 

commission or prevention of offences” refer*- I- 
offence and not to offences generally. 19 M L. J 27 1 
1 K. L B. 133 

to convict a person under this section fw 

mation of occurrence fallirg under CL (d) of tec, *j'J 

not necessary to show that tbe death actually 

when tbe circumstancei denote that death was J" 

, .-4 {V.. W-Jip r- . 1 i I 

barge nr*^ 

! ' ■ I ■ ' “It should ^ 

a V.. .1.31. ” ^ 
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S, t77. (Furnishing false information), 

this section refers only to such stateaieots as one is icgally 
bound to make and not to every statement. 14 M. 4S4. 12 W. R. 23. 

a Police-officer making a false report in the statement- 

diary IS liable under this section- 20 All- ISl.and also where such 
officer gives false information of a dacoity to bis superior he Is 
guilty under this section. 21 W. B 30. 

a constable, whose duty was to ascertain on his rounds 

■whether certain notoriously bad characters were in their houses or 
not, gave a false report that they were, he committed an o£Fen« 
under this section. 15 C. 386. 

—where there is no legal obligation to give information uo 
offence is committed. 6 All. 97. 14 W. 484, dissented from. 4 M. 
144 13 0 . W-lf. 191.6 M H. C. Ap. 48.1 Weir 106. 3 B. H. C. Cr. 
42. (1SS5) Bat. Bn.- Or. 210 

5 . 178 . (B«»«s‘ng oath or alfjrmatlon when regwlredbf 
public servant <o make It.) 

‘ • . - . * ■ ths 


•. .* • • ■ f- -s**— I •. s...r . ■! . ■ , . ’ to 

guestlen). 

- —this section is a continuation of the previous section hut 
provides for the case of a witness who being on oath refuses to 
answer question relevant to the Inquiry 7 C. L. J. 63. 

—•a person Is not under section I6t Cr. P. C. bound to 
state the truth when e.Taralned by the Police officer 23 M. 544, 
1 Weir 111, 27 P. R igos. 

If a judge asks any question with a view to criminal 

proceedings being taken agaiost a witness the witness is not bound 
to answer them. lO B 185. 

—a complainant cannot be punished for refusing to answer 
as ho IS not a witness 13 B 600. 

wether a person who has commuted an offence under 
s. Ii8 can further be guilty under this sec. for refusing to answer 
IS undecided 7C. L J. 63. 

this section has nothing to do with the conduct of acouied 

person In court. 47 M. 396; 77 I. C. 412 • 25 Cr. L. J. 374; I9>1 
Af. VV. N. 141 ; 46 M. L J, 40. 

- — where tn a murder case the Court sent for a irltri'^ss under s 
540 Cr. P. C. who on being asked by the court replied irr' i' 8®® 
evasively with the result that the court was parria/iy 
attempt to get at the truth, the witness w, pa 
8.1*9 and not under s, 228 I. P. C. 32Af..J.lI0 
, — “but where the witness refuses to answer 

have • • ' ■ . ^ ■ , 

pro^ec ■ . ; • ’ ’ 

anmered that he did not remember ' jt not 
^ to ftnawer question and he was 
o-ad with 1 . 179 1 . V, c.. OS J C., 4' ah,.*’ 
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S. 180 (Refusing to sign statement.) 

refusal of tho accused to sign a statement recorded under 

s. 361 Gr P C IS punlahable, 39 A 399, but the refusal of the 
accused to sign .i statement made at his trial in answer to iiuestion 
put bjr the court is not an offence. 4 B. IS, 3 L B. R 199 

refusal to sign a receipt for a summon is not an offence. 

20 C 358 

—a witness is not bound to sign his deposition given in 
Revenue inquiry, h M. H. C. Ap 14, I Weir 112. nor in the 
-civil court. S P. R 1912. 

— >when a witness is bound to sign his deposition, it is only 
when the evidence has been read over to him and has been admitted 
by him to be correct that the offence is committed by the refusal 
to sign it. 1 A. W N 43 

S. 181. (False statoment on oath or affirmation to public 
-servant or person authorised to administer an oath or 
affirmation). 

•^publio servant or other person must be authorised to ad- 
minister the oath. € W R VI, 5 All 17, 5 M. H C. 336: this 
seotion dose not apply where the oath is admioittered beyond 
jurisdiction, 2 M. H. C. 433 or when the public servant is not 
competent to take statement on solemn affirmation. 6 hi, 252, 12 
M.4S1. 

-^—making a false statement without knowing whether it Is 
true or false constitutes an offence under this section because the 
accused dose not believe it to be true. 2 W. R. 47. 

'this section applies when false statement is made in proceed- 
ings other than judicial ; when a false etatemeot is made before a 
public officer in a judicial proceeding a. 193 applies 7 W. R. 68, 
8 W. R. 24, 8 B. H. C Cr. 2J, 2 M. H. C. 438 confro, 4 M. H. C. 
App. 18, 1 Weir. 115. 

S. 162. (False Information with intent to cause public 
servant to use his lawful power to the injury of another 
person.) 

Application of ss. 182 and 211. 

tbo Calcutta High Court has held that a prosecution for 

false charge may be under section 182 or 211, but if tbe false charge 
is a serious one tbe graver v. 211 should be applied and tbe trial 
should be full and fair, 32 C. 180, 4 C. L. J. 88, 5 C. 181 : offence under 
seo. 211 includes an offence under sec. 181, 5 C. 181, and a false charge 
to the police of cognizable offencea is punishable under see. 211 
and note. 182. SC. W. R.727. 

tbe Madras High Court was of the same view and held that 

there was no error tn a conviction under s. 1S2 when the false charge 
made before the Police was punishable under see. 211 and tbe High 
Court could quash a sentence for a minor offence and diree* 
for graver one. 7 M. H. C. Ap. 5; a person making a fai 
of theft to the police is liable to be punished nnder Ss f' 
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S‘ 162. Application etss. 182 d. 2}f^coafd, 

1 WeJr 120, bat it has been held that for an ofience under 8ec.l8J 
it is only uecesssry that the irjforcnstioB gi«n was false 
iuowledge of the aecosed and foe an oS'^'OCP under sec. 2U it » 
necessary that the accused should isstitote or cause to be institated 
sotue criminal proceedings against another person ©f should 
charge him with baTing committed an offence. 1917 M. W. N. S‘5. 
The same H. C. recently held that the essence of an efiencettnafr 
s. 1S2 5« not the falseness of the information as it is under s. 211 but 
the contempt of the latrfal authority of a public serrant and lot 
court has no junsdictioa to concict for an offence under s JS21a 
the absence of a complaint by the public servant concerned 871 
C. 41?, 1925 Mad. 400; 26 Cr. L. J. 962 5 192a M. W. N. 103. 

the Allahabad High Court has held that although it h 

difficult to see what case could come onrfer sec. 211 to which e. IS* 
could oot be applied, yet. a, 183 would apply to a case which might 
sot fall under sec. 211. It appears tb&t it has been lefttotbe 
discretion ofthe court to determine when and under vrhst circumS' 
taoues prosecution should be proceeded with under s 182 and s. 
311, 15 A. 336 Formerly it was held that where a specific faU| 
charge was made, the proper aectioo for proceedings was eec. 211. ^ 
A. 382. But 10 a recent case It has been held that s. SlI isrotia' 
tended to aoply to anything except charges referred Is court to 
a Magistrate and s. 182 is intended to apply where false infur* 
matloo is glren to the police 34 A. 522 

——the Bombay High Court has held that the ctlmlaal fsa 
makes a clear distiactioo between false cJiarge which comes under 
see. 211 and false information given to a police which comes under 

8. 182. Uader section 182 the prosecuijoD is to prove that the 
accused gave the information with tbe knowledge that it was 
false in an inquiry under sec 311. Proof of the absence of the just 
and lawful ground for tnakiug tbe charge is an important clement. 
19 S. 717, ^ Som. L. R 33 If tbe mformatton given to tbePolir® 
amounts to the institutiou of a crimindl proceeding s. 3il is appb* 
cable and sec. 181 applies wbeo the toformatioa given falis short 
of amounting loan institution of a erimmal prececdlog. 15 Bom. 
L. B. 574 : « Bom Cr. C. 8«. 7 B. 264. 1 B. H. C. 87. 

tbe Chief Court of the Punjab is of the same opinion with 

thnt of the High Court of Bombay. Ih P. K. 1870 14 P. B. 16S2. 


'■ ——wherB there have been Court proceedlnss in consequence 
of a report to the police ■ 211 is tho appropristo eeo at any rale 
where the case Is a serious ooe. But this does not make a 
prosmilloti untler's 182 Illegal. II L. B. B. 43: 64 I. C. 639 1 23 Cr. 
h. J. 55. (7 M. ll. 0\B. 5. 15 1, a 992. 34 A. 552, 53 0. ISO. 5 C. W. N. 
727, 29 1. 0 747) /fA . . 

wliorp tlii\kivPC“*®« submitted two false reports on tne 

samr* facts «n<i police and ths other to the WagistraW. 

ftfoc««d)fig p,\v I wader ^ iCS I. P. C. fs not vitlaied by the 

fufl llmt tlio Mf ' simply dismissed the report wUhout 

pommendiiK *' 
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S. taz. Application of as. 162 &. 211-confd. 

A. L. J 533 : 9 A. I. Cr. R. 458; 114 I 0. 189: 30 Cr. L. J. 
272, but 806 1928 Rang. 251: 6 Rbur. 578: 114 I C. 685 : 30 Cr. 
L J. 312. 1929 Sind 115: 30 Cr. L. J 399 ; 115 I C. 313- 23 
S. L. B.225 : 1929 Cr C. 105,117 1. C. 37 : 30 Cr. L. J. 710. 

^even where an accused does not desire to take action under 

s 211 I. P. C. a court of law can complain against a false complaint 
under s. 182. 1923 All. 333 ;9A.I.Cr R 446 : 3DCr. L J 2. 112 
I.C 770 

^even if a M ia disentitled to take action under s. 182 I. P C. 

cognizance by him of an offence under s 211 I. P C. is not also 
passed without any statutory proviaion but if a charge under s. 
21V fatU there ha a aon'stc.Uon under s. 162. 1. P.C 117 I.C. 

37 : 30 Cr L J. 710 

the criminal proceedings and false charges contemplated 

by e. 211 I P C mean proceedings instituted and charges made 
according to the provUrms of ctimioal law jo British India. No 
offence under a. 182 is committed in respect of a false information 
given to a police officer of a Native State 47 B. .907 - 25 Bom. 
L. R. 772. 

—under V. 182 the accused must have kno<vn or believed the 
information to be false but under s 211 it is sufficient if be bad 
reason to believe H to bo false. 1925 Siod 18t. 


Cases under s 1B2. 

‘‘gives informstioo*' means a voluotary statement and not 

a statement made m answer to questioos put by public servant, 
35 P. W. R 19H. 227 p. L. R. 1914. U. B R. (P. C > 13, contra It 
alto includes a statement made in tbe course of investigation by the 
police 7 Pat 715 : 1929 Pat 4- 113 I.C. 587 : 10 Pat. L. T. 244 r 
30 Cr L J. 177. 13 All 351. 1928 Pat 56 : 9 Pat. h. T. 32 r 9 A. I. 
Cr. R. 51 : 104 I. C. 712 : 2S Cr. h J. 872. 90 I. C. 316 ; 26 Cr. L. J 
1532 : 1925 Rang. 364, 10 D 124. hat. Un. Or. 124, 17 Cr. Rul 1877. 

—if the person to whom the false information Is given is not 
a public servant the offence will Im* defamation. 1 Cr Rul. I8S7. 

.—complainant's making a complaint to a Magistrate and 
then dropping the proceedings Is no bar to tbe police officer, to 
whom also false Information was given, to act under this section, 
17 A.L. J 32. 

•—when an accused makes false statement by way of defence, 
2 N. W. P. 128. or for the purpose of getting a transfer of the case, 
S3 A. 103, he is not guilty under this section. 

— information on the belief is not Information under this 
aectloD. 4 All. 498.(18S7) '^at.Un Cr.SlS. ICr B.1887. 

— where a person in whose boase theft was committed infc 
med the police that he auspeeted two persons whom he 
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S. 102. Cases under s< 102 — contd. 


false informatioD. 22 C. W. 
^at. Fd. Or 72, 39 AH. 715. 

• person does not make the 


. A.sab. 

where the accused gave false ioft^rmation to the police that 

his horse was stolen when in fact be himself had sold it and suhss- 
quentl}' instituted proceeding under 8s. 3?9 and 411, be was guilty 
of an offence under a. Ih2. 44 A, 647; 1922 All. 272 ; 71 I. C. 2I6; 
24 Cr. L. J. 88. 

although the offence under e. 211 I. P C. must always 

include that under s 182 1. P. C. a court can convict under the 
minor offence even though the major offeooe bad been proved. 6 Pet. 
L. T. 515 - 88 I. C. 1045 i 26 Cr. L- J. 1269 : 1925 Pat. 717. 

..--on a prosecution for an offence under s. 182 I. P. C. the 
mere fact that the infornaatioo was shown to be false does not throir 
'the burden of proof on the accused that when he gave the inform^* 
tlon he believed it to be true. It is incumbent on the prosecution te 
show that the only reasonable inference was that be must baye 
known or believed It to be false. 36 Fuoj X>. H 655; JJ Lab. L ^ 
495 . 119 I. C. 230 : 30 Or. L. J. 1008. 69 I. C. 81 : 23 Cr. L. J. CJl ' 
9 C. L. J. 3«. 110 I 0. 7»5 : 29 Cr. L. J. 753. 

-x-to convict (be accused under this section tbe ioforoiaMoo 

« « • 1 - » > . . » -’'eved 

> nitty 

tbs 


iNiviuiatiuu lu c/e Hue ua i . to.iv. 

— ~the aceuicd ss guilty sotwitbetanding- the fact that a public 
servant to whom tbe false information Is given does not put faith in 
the informatioo and takes no action. 23 All 351, IS AH 336. 

• u- — . loformatioa of fact which a public 

• take cognirance of. 16 A. 

cessary to show that the act done 
will be to the inj'ury or annoyance of third person. 13 Bom. 506, but 
under Cl. (b) when the information is given to an officer who can 
exercise power to the direct and immediate prejudice of another 
the offence is complete. 1897 Fat. Fn. Or. 9J6. 

when the accused made a false statement to a MegistMte. 

mcriralnating a police officer, not by way of complaint but asking 
for an inquiry only, and the ftlagistratc cTamined him on osta 

: . • ‘d had 

'■ . ' • • . statc- 

■ . . , ' I , not as 

. _ , , ' under 

• ■ . snt is 

I, ■ervice 
. ... . falsely 
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S. 1B2. Cases undep s. 182 — contd 

personated by another in the examination, is guilty under this 
section. 13 B, 506 

—false statement in a petition of app*ial is not an offence 
under this section as it does not induce the appellate court to do 
vihat It ought not to have done. 41 P. B. 1881, 34 P. R. 1879, 17 
P. R 1879, 109 I C 805 29 Cr L J. 613 : 1928 Pat. 574 : 10 A. I. 
Cr. R 320 

submitting a petition of resignation to a Collector containing 

an untrue account of an affray and defamatory statement is not an 
offence under this section 16 A L. J. lOS. 

— —not signing the declaration m the incomC'tax return as to 
*‘otlier sources of Income” is no offence under this section. 17 M. 
L J.25(ni 

—an affidavit having been given to tbe complainant’s pleader 
on his behalf and It being open to the complainant to instruct his 
pleader not to file tbe same, there was, under the circumstances of 
the case, DO information given to a public servant within this see. 
S3 I. C 343 . 35 Cr. L. J. 383 : 1925 Mad. 123 : 1925 M. W. N. 146 

—distinction between s ttl and a. 182 discussed. 46 A. 906, 
22 A, L J 829 82 I C. 167 : 1921 All. 779, 82 I. C. 718 i 25 Cr. L. J. 
1358. 6 Lab L. J. 368. 

Trial. 

—tbe proaecutlon must establish that tbe only reasonable 
Infereoce was that tbe accused must have known or believed it to be 
false. 26M. 610, 1930Cr.C 1094: 1930 Pat. 550, J925 Pat. 717. 

— evidence must be adduced m presence of the accused, a 
decision in a previou* case is not admissible to prove the falsity of 
the information. 11 W. R. 35. 

till the complaint IS Anally determined the Magistrate can* 

not order prosecution for making a false complaint, 4 C. L. J. 88, 
3 C. W N 768, 5 All. 367, and a prosecution should not he directed 
without hearing the accused. 46 P.W.R.Cr.l9P8, confra. 15 AIL 336. 

—where, oa the report of tbe police that an information was 
false, the Inspector of Police purporting to act under sec. 195 Cr. 
P. C. granted sanction for tbe prosecution under this section and 
the Magistrate took cognkaiice of tbe ofTeoce, it was held that 
without the complaint of tbe public servant, to whom information 
was given, tbe ilaglstrate was not right in taking cognizance. 14 
C. W. N. 765. 

when false Information is given against two persons, only 

one offence is committed. 13 C. 270. 

— the court has no jurisdiction to conduct under this sec. in 
the absence of a complaint by public servant. 1925 II. W. Jf. lOS : 
1925 Mad. 400. 

S. 1B3. (Resistance to taking of property by lawful 
authority of ptiblle servant). 

—to long as the property is in the possession of the judgmer* 
debtor be has no right to offer resistance to attai* 
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thereof by decree bolder. 29 Or. L. J. 538: 1091. 0. 362: 1928 
Lab. 844. 

tbe accused who saccessfuliy resisted seizure of goods 

by an ofBcer of the court in ezeoution of a decree agaioat a deceased 
debtor, oiaimipg the goods to ba his own, is guilty under this 
scotion. 2l M, 78. 

——refusal to hand offer to tbe bailiff money in the pocket 
does not amount to resiatanpo (1888) Or Rul. 77, Hat. U'n. Cr. 412, 
nor does tbe mere oral stuteoicnt claiming property attached by 
tbe bailiff amount to resistance. 15 B. 564, but refusal to giro up 
property along with threatening to do barm, amounts to resistance 
under this srctlOQ 6 Bom L. t(. 254. 

—obstruction to distraint by rillage Afunsiff outside his 
jurisdiction under a defectivo demand-notice, is punishable, 1 Weir 
127, but if tbo distraint be not bona Jide a oonnotion underthls 
section will not lie. 1 Weir 125. 

—attachment of property without warrant is unlawful. 27 
A. 285. 

—resistance to a peon In attaching property under a warrant, 
the term of which has expired, is not punishable under this sretion, 
10 0. 18, 1 Weir. 134, nor the resistance to a sberiff attaeblog 
property under a defectlre warraot is an offence under this eco. or s. 
186, 49 P. R 1905. 

—resistance to a Tillago Chaukidar in attaching property 
Without tbe requisite written authority docs not amount to soy 
offence under this ecctloo. 25 C. 274. Rat. 17n. Or. 325 

—resistance to a bailiff who breaks the doors of a third person, 
IQ executing a decrco against the Judgoient-debtor when It turns 
out that neither judgment-debtor nor his goodi* are there, is not an 
offence under this section or sec. 186, 7 B. H. C. Cr. 83. 7 W. R, 18. 

‘•Jawful authority'* does nut mean that a man who may 

baffO a civil notion against tbe public servant resisted, must be 
excluded from the opcrntioii of this scotion. 21 M. 78. 

S.184. (Obstructing sale of property offored lo^ safe by 
authority of public servant}. 

obstruction In this section means physical obstruction, 2 Cr. 

L. J. 44, mere exeoutlon of a deed of sale is no obstruction under this 
section. 3 A, W. N. 197. 

—to constitute an offence tbe sale must be by tbo authority of 
public eervant. ;7 All. 480 : 2 A, £# j. 128. 

S. 165. (Illegal purchase or bids for property offered foe 
sale by authority of public servant.) 

this section contemplated both corporal and incorporsl 

property. 3 W. R. 33. 

-a person who bids for the lease of a ferry and does not com* 

pleto (ho sale is guilty under this section. 3 W. R. 32. 

bidding at an auction of tbe right to sell drug* under n fsl»® 

Dame and delaying tho purchase when the sale Is confirmed Is 
offeneo under this section. 37 A, 128 ; 13 A. L. J, 109. 
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S. 1B6. (Obstructing public servant in discharge of public 
functions.) 

-the word ‘‘voluntarily" implies some overt act of obstruction 

and not merely passive conduct. 15 M. 221, 6 Boos. L. B. 2S4, 2S C. 
L. J. 721 t 81 I. a 209. 1925 Lah.lS9. 

•mere abuse is no offence under this section* I Weir 621. 

-the word "obstruction” means “physical obstruotion," that 

is actual resistance or obstacle put in the way of the public 
servant. The word does not cover the mere threata or threatening 
language L&h. 817 *. Gt- L. 3.6iS •. UO I. C. Wl. 

when the accused shut the doors and did not admit the 

Commissioner sent by the District Judge to search his house and 
take certain property be did not commit any offence nnder this 
section. 29 C. W. N. 857. 

where the accused suacbed away the movables attached 

for arrears of revenue and when charged raised obieotlon to the 
legality of assesscneot and the attachment but they were all found 
asaiast. he committed ac offeoee uoder this sec. 80 Bom. L. K. 
1255 : 1928 Bom. 497 : 114 I. C. 854 : 30 Cr. L. J. 953. 

_k..n •v-- in executica of a dsctee 

I • , • * • , sd went Inside his house, 

■ . tside. held that he did not 

• . . • ■ of his duties under this 

• • < . C. 833 : 1927 Lab. 708 : 

■ . 1. L. R. 196 J 9 Lah 214. 

a process server, 2 B. L. R. 21, 10 W. R, 43 F. B., 22 C. 596. a 

vaccinator, 1 Weir 129, and a union Kamama, 1 Weir 128, are public 
se xvanis within the meaning of this eectlon but a Receiver nppoiuted 
under the Land Registration Act. 29 C. 236, a person appointed 
by the Collector uudct the B. T. Act for the division of crops, 18 C. 
518 and Local board Sircar, 12 C. W. H. 96, are not such public 
servants. 

^obstructloa to second distress warrant under the Income tax 

Act on failure of surety to produce property attached under the 
Ist warrant constitutes an’offeoce under this sec. 1929 Pat. S03: 
1929 Cr. C. 255 : 119 I. C *86 : 30 Cr. L. J, 1099. 

——when a fane^apat was reorganised by a Sub. divisional 
officer and the accused Dut liking it rudely refused to work as a 
member and Instigated others not to work it did not amount to an 
obstruction punishable under this sec 23 A. L. J. 352: 87 L C, 
514 : 1925 A. 401 1 47 A. 579 s 26 Cr. L J.978 

——the refusal of a pulsrars to show his account books on the 
demand of the /TontiRpo It an act of insubordination only and not 
crlmtoai act. 85 1. C. *21 : 1925 AIL 409 : 26 Cr. L. J. 597. 

—separate convictloas both under Ss. 186 and 189 are bad 
1925. Pat. 183. 

^obstruetion to person acting under the orders of public 

servant constitutes an offence onder this see. 52 B. 286: 30 ' 
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S. 166. (Obstructing public servant in discharge of public 

functions) — cantd, , , 

L. R. 364 : 1928 Bom. 135 ; 29 Cr. h. J- 529, 31 Bom. L. R. 800 : 1929 

Cr. C- 321 : 1929 Bom. 285. 

in the discharge of public functions. 

public functions coDtemplated by this section mean legal or 

' ' I- ‘-joa and not any act of the 

C. m. 10 P. K. 1905. 1925 
03 I. C. 593. 1 C. W. N. 74 and 
.• Bom, L, B. 315 ; 2 Boro. Cr. 
C. 66 contra, any obstruction caused to a public servant when he 
IS discharging his function in good faith would come under this 
seution. 19 ftf, 349. 71 M. 296. 3l M L.J 305,8 A. 293, 12 B. 377, 
(1870) 7 B H. C. SO. 2 A W. N. 52. 233. 13 M U8. 

the guestioo rehelber public servant was acting in the 

discharge of bis public funetion is a question of /act and not a 
matter of Intention of the public servant. Bis intention may be 
perfectly honest, nevertheless, if in fact and in law the functions, in 
discharge of which he is obstructed are not publlo functions no 
offence can be committed under this sec. 51 B. 896 : 1927 Bom. 483 : 
205 I 0. 593 j 28 Cr. L. J. 705 : 29 Bom L. R 987. 

——bona fide but WTong belief of a pnblle servant does not 
render an obstruotlon to him an offeace. 1925 Lab. 139. 

—where some persons rescued the accused froni the custody 
of two peons of a court of justice when the accused csltcd torn for 
help, they were guilty ucder this section and the accused of abetting 
the same. 22 C 759 22 0. 596. . . j r 

——where the father took away bis bod when in the custody m 
achaukidar who was taking him insido the thane, he was BUiHy 
under this sec. as ho obstructed the police in the discharge of nis 
duty. 3 A. W. V. 170. , . 

— — when the accused who was suspected of possession of cocaine 
assaulted a coustablc and a Sub-Inspector of the Abknri Departmen 
who proceeded to search him and escaped, be was rightly puoisoeo 
under this section and s. 353. 13 Bom. L. R. 635 : I Bom Cr. C. 55. 

the resistance to a process of a civil court is punlsbawe 

under this seetlou. 2 B. L. R. SI: 10 W R. 43 F. 8. overruhtiff 
9W. R. 63.2 B.L. R. 188. 

—to pursusde the tenant not to pay rent to the Receiver 
not an offence under this section 29 C. 236. . 

obstruction to warrant of arrest not besrinp the signaiur 

of the 3f. hut only the initial, 23 G 896. ?fl C. 745. 
of writ of attachment after the expiry of the date. 1 P. *'• 
or which did not beat ds ' . ~ , .i. ..i t" 

measurement of an omin n ‘ ‘ 

22 C 896. obstruction to 
mistaken warrant. 22 C. ' 

obstruction to an orrone ■ • ' ‘ , 

possession in place of symt ■ s 

ett; 26 Cr. L. J. 750: 48 if. L.J. 97. are no offences under tMseM‘'<'^' 
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>. 1B6. In the discharge of public functions —contd 

resiatance to a peon under defective warrant is not punish, 
ble under this section 37 C 122 14 C W- N 282. But see 21 >1. 
96. 13 M 148. 19 .M 319. 

where the warrant is illegal the obstruction is not punish- 

ible. 26 Cr L J T50. 86 I. C.268 : 48 M. L, J. 97. 

when an Illegal attachment is made of the cattle of the 

It. Dr in his absence under a writ of attachment not bearing the 
■eal ut the court and the cattle reinaiQs for some time in the 

■ ' ' . ■ ' ‘ ' ‘he peon 

. • peon’s 

• . in law,. 

where a process for attachment of the articles situate outside 

the jurisdiction of a mUDsiff's court is issued and the process server 
IS resisted, the warrant being irregular, no offence is committed. 39 C. 
L. J 33 s 1924 Cal 5Ul. 

— where the accused threatened to beat the constable who enter- 
ed into his house to God out stolen articles, be was guilty under this 
sec. 83 I 0. 657 : 35 M. L. T. 1*6 . 1924 Mad. 76y, 26 Cr. L. J. 97. 

— 'refusal to accompany a measuring clerk employed in the 
Revenue Survey Department to measure bis bouse, 5 B, H. C. 
Cr. 51, or to forbid a Survey measurer to measure land without 
using force, Cr. Bui. 27 of 1883 « Rat Un. Cr. 277. escaping from 
lawful custody, 2 B. B C. 138, prevention of vacoination by 
spreading false report. 15 Jf. 93, I Welt 129, 130, falsely Inform- 
ing the vaccinator that, ho would get do children in the villsge to 
▼acclDate, 1 Weir. 130, posting up a placard asserting a title to 
property about to be .luctloned by a public servant. 7 P. R. 1905; 
6 F. L. R 374. objecting to tbc search of bouse without using 
force or threatening language. 2 Bom. L. R. 541, bonafide dispute 
with a Municipal servant over disputed property, Cr. Rul. 13 of 
1888, 15 Bom. L. R 315 : 2 Bom. Cr. C, 66, chaining the door 
from within to prevent the execution of warrant of attachment of 
movable property, 2 B. H. C. 128. refusal to give cart on hire to 
Govt. Officer. 2 B H. C 165, have been held to be no offence under 
thi5 section 

S. 187. (Omission to assist public servant when bound 
by law to give assistenee). 

first part of the sec. deals with the puniibment when a 

person beiDg bound by law to render assistance, iotentlonally omits 

to do that and the second part provides for the punishment when 
assistance is demanded for specified purpose. 26 U 419 T. 8. 

—the word “assistance” implies that the party who assists in 
doing something which in ordinary circumstances, the party 
assisted can do for himself. 26 M. 419. 

when a person being called upon, by a salt-inspector to 

hssist in a search held under sec. 103 Cr. P. C. refused to do so. 
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S. 1e7. (Omission fe assist public servant when tout'd 
by iaw to give assistancei-^ccnltf. 

committed an offence under this sec. 38 L. J. ‘Z7 : 1920 M, 

W. N. 110. 

but where one is not legally bound to render ass!stanc. 0 | 

no offence is committed. Z2 B. 769, $ 4. 201> 7 C. L. It. 575. ^ 

P. L. 5. 42. A. 314. 

where a police officer called upon the accused to assist him 

in detecting some unkoowo dacoita hiding in the forests aod the 
accused refused to help him, he was not guilty under this section 
42 A 314. 

S. 708. Olsobecflence to order duly promulgated by 
public servant.) 

-—this SCO. applies where order has been duly promulgated 
• .. . t ...I — J.U «,.•_»?« with la«^» 

« • punishable 10 

« , I * lor when it 1® 

! * . • of pubiioatloD. 

—the question whether the order disobeyed is a legal order is 
an entirely discuiot question from whether an offence has been 
committed in disobeyiog U. Jf the order is legal, the court has only 
to see whether the accused disobeyed it aad if so such disobedience 
caused or tended to cause the effects specified in the second and 
third paragraphs of the sec. 45 A. 326 : 73 I. O. 801 t 84 0. L. J. 6b9. 

if the order is both to substance and in its manner o! 

publication Illegal no conviction will stand. 20 a. 5 ( 11 i 14 B. 165, 


rered” is different frem 
J6 Cr. L. J. ^39 ; 1925 


Ail. 165. 

— ~-tbe order must be directed to the areused. 7 C. L. B. ~9J, 
3 B. L. R. 13. 12 B. L. R. 231. 12 W. R, 49. 15 W. H. 50, but a general 
order is sutticleot. 13 C. 175. Cro«/r«i, Hat. Uu. Cr, 1670, 3l) Cr. Bu'- 
59 of 1890, and when the aooused knowing such order disobeys it 
ho will be punished. 3 11. L. R. Ap 149, 1 Itom. L. B. 524. , 

the order must be Jo vri$t!og and duly promuigated ana 

directed to the accused. 36 P, H. 1905. 

—If the public servant Is not legally competent to promul- 
gate the order there cannot be any convlctloa, 5 B. 11. 0. Cr. 21, 3 D. 
L lt.45.ee. iV. N. 141.24 A. W. U. 2JJ. 38 M 602. 7 C- L, T, 55, 
1 A. L, J. 615. 3 A. 201, 8 0. L.n. 231, 3 B. H. C. Cr. 53. 23 W. R. 
57. 14 M. L.’V. 443. 

■ an order to the priests of a temple to widen and lilffhien 
ihe doorway so as to ohviute the danger arising from overetuvdioic 
and Improve tlie ventilation. Is a valid order, 6 B. 11 . O. Cr. 56, 
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S. 16Q. (DIsebcdlene* to-erdvr duly promulgatad by 
public aarvant)— con/d 

sale of arrack In contraveatlon of an order of a Diatriot 

Collector is not an offence under this aectioo in tbe absence of 
proof of causing or rendering to cause obstruction, annoyance or 
injury to anyone 90 I. C. 436 « 26 Cr« £«• J* 1556 s 1925 Mod. 856 • 
4S .M. L. J 605. 

disobedience to summary order of ejectment by tbe Dy. 

Commissioner under 8. 219 C. P. T. Act constitutes an offence under 
8. 181 I. F C. 17 N L. R. 88 1 64 1. C. 499 : 23 Or. L J. 19, 

— >the prosecution for disobedience to an order under s. 144 
may be started cither by sanction under s. 195 Cr, P. C. or by an 
order passed under a 476 Cr,P. 0. S Pat. L, T. 268: 67 I. C 205: 
23 Cr. C 381. 

to oonriet under this section for disobedience of an order 

under s. 144 C P, C. the prosecution -mnat prove that tbe order was 
” ' “ • ' f the order. 44C.L,J* 

Ot. L. J. 4. (22 Cr. h. 
i2 t 1927 Csl. 806 : 100 

t Cr. P> C. probibitioe 

person from holding a markc , 

punishable in the absence of J* 

to lead to a breach of tbe pea • ' ' • 

E, 22, and U was held in 4 0. • 

ment of a rival Aaf at a place • . ’ ■ 

day might lead to the breach . . , 

form a sufficient ground for conTiction. <7cm(ra. 10 B. L. R, 434 : 18 
W. B, 47. 

legality of order under B. 144 Cr. P. C. if can be questioned 

in a prosecution under e. 188 I. P. C. 67 1. C. 200 : 23 Cr. L. J. 376. 

—an order under see. 144 Cr. P. O. prohibiting a person from 
collecting rents from tenants is an Invalid order. 9 C. W. N. 392. 

tbe accused were ordered not to make any disturbance 

over a certain person’s rights of a ferry, but the accused without 
causing any disturbance plied another ferry on the same site, held 
that he was not punishable. 22 O. W. N. 599, Contra. 1 A. 527. 

“——where joint property of an absconder was attached but the 
other members cultivated it inspUe of tbe order, tbe latter was not 
punishable under this section. 2 P. L. W. 179. 

an order preventing the owner 'from building a wall to bis 

own house because it might result in a breach of the peace, is an 
illegal order. IQ B. L. R. 441. ‘ ' 

—the offence of disobedience of an order duly promulgated 
by a public servant under certain prescribed conditions is an offence 
under s. 188 I. P. 0., and s. 23 (3) of tbe Bombay City Police Act 
enlarged the ambit of the existing offence by including an act 
prohibited by such a notification. -31 Bom. L. B. 1151 : 1929 Bom 
433 : 1929 Cr. C. 515 : 54 Bom. 35. 
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St 188. (Oisob«dlence te erdec duly promulgated b 
public servant) — contd. 

— - to constitute an offence unde; this sec. it must be provei 
that the disobedience caused or tended to cause obstructios 
annoyance or Injury to any person lawfully employed. J928Alad 
591 : 1928 U. W. N. 70 : 23 Cr L. J. 590 : 10 A. I> Cr. B. 258 ; 109 I. C 
606. 29 PuDj. L. R. 647 : 2i» Or. L. J. 877 : 111 I. C. 461, the men 
finding that the accused who was one of the crowd refused to dispersi 
when ordered to do ao does not constitute an offence under s. 153. 
29 Punj, L. R. 647 ; III I. O. 461 : 23 Cr. L. J. 877. 

where the accused were aware of the proceeding under s 

145 Cr. P. C. and acted in collusion with the second party in ordei 
to deprive the first party of the fruits of their success in I45case. 
they were bound by tbe order under s. 145 and were liable to be con- 
victed under s. 188 I. P. Q. 33 C. W N. 1002. 

an order directing the owner of an inn to repair the gate oi 

the inn within a month as it was apprehended that traveller's pro- 
perty would otherwise be stolen was an order the breach of wbieb 
was not punishable. 6 A- W. N. 251. 

—an order forbidding persons to enter a railway station 
except for tonajide purposes of travelling is an Invalid order. 
35 A. 136. . ^ 

—this sec. doea not apply to au order made in the civil coun. 
6 C. 445, 17 Bom. L. R. 676: 3 Bom. Cr C. 89, 8 3 

639. 14 0. P. L. R. 174, 5 B. H. O. Cr. 4$, 17 M. L T. 591. 
1909 V. B. R. P. C. 23j the remedy for disobedience to an order 
of Iniunction of the CivH Court Is committal for contempt of court. 

8 Bom. L R. 638. . . . 

compisint io writing under s. 195 Cr. P. 0. has not been 

dispensed with by eec. II of the Preventive of Intimidation Ordinance 
(V. of 1930). 33 Bom. L. R. 59. 'a 

——judicial authority cannot question the order passed by tne 
executive authority until an attempt is made to enforce the 
execution of a penalty for Its bresofa. 6 0. 88. 

The following orders have been held to be invalid orders : — 

n «r — .* I- take proper care 

of then 

, ssion is passing a 

place O'' . ■ . ' . . • I . ! ,, 

Order directing a person to removo a fence so as to aiio 

the use of on alleged right of way. 1 Weir 143. . 

——Order directing tbe cutting down of trees bec.iuso ‘n®y 
impede ventilation. 13 W. 11.72. 

——Order for the icinoval of tho banks ofia tank in a 
as they obstructed the flow of water la rainy season. 10 *v. it- 

—Order forbidding the slaoglitor of cattle or the sale ^1*1* 
within a radius of three miles of a JIccnsod ainughter house, 1 
1 U.13. R. (1892'1896) 179. but an order not to slaughter cows or 
bullocks CD particular days is a valid order. 18 O. C. 76. 
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Trt»(. 

-^—3 .\f. maklQg .nn order under s. 144 Or. P. C. canoot 
hlmteU try for Us dnobcdience. 1897 Hat. Un. Or. 904 : Cr. Bui. 
14 of 1897. 

Dor a M. can try a easo for disobedience of order when 
there Is appeal pending against that order. S D. B. C. 3S4. 

when the order ts promulgated by the Oort, and not by 
any public serTant, no sanction is necessary to prosecute. 34 M. 70. 

a }f. should not sanction a prosecution under ibis sec. unless 

be thinks that all the elements necessary for a 13001100 are present. 
14C. W.N. 383 

—where a person has been proceeded against under a, 291 1. P. 
C. for flagrant disobedience of an order of the court to discontinue a 
nuisance and acquitted, before anything can be done against him 
under a. 168 L P. C. a complaint Is required under a. 19$ Cr. P. C., 
1930 Lah. 1055: 1930 Cr.C 1331. 

5. 189. (Threat of Injury fa public servant). 

the , ' • • 

to 

intt ■ ' ■ • •• . * 

^—"injury'* in this section implies an illegal barm. A mere 
threat to bring a legal complaint Is no threat of injury wUhla tbis 
eeo. 93 I. C 48 : 1926 Lab. 139: 27 Puoj. L. R. 87 : 37 Cr. L. J. 400. 


S. 190. (Threat of Injury to Induce person to refrain from 
applying for proteetten to public servant) 

—a clergyman who ezeommuokated a paison "who instituted a 
civil suit for the possession of certain Church property for wlthold- 
ng It, was punishable under this see. 8 M. 1(0. 

— -the threat of the institution of a civil suit for a mere 
declaratloa of right against any person cannot be said to be a barm 
illegally caused in body, mind, reputation or property and thus is not 
an injuty within the meaning of this aec. 92 1. C. 863: 24 A. L. J. 
314 : 1926 All. 377 : 27 Cr. L. J. 351. 

S. 191. (Giving false evidence). 

Un-^— f*' ** .... I 

need not • . • 

degree of , . 

sworn to ' ' I ■ • 

Ecglish law. 


ividence 
to the 
matter 
der the 
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S> 191. (Giving false eviifenes) — ecmtd. 

. . . jgtey pjjHIjot 

be , 24 C. 755. 14 C 653. 

5 ,P.R. 1894, 1864 W. R- 

Csa. 53: 1 Bom. Cr. C. 167, 

32?,..^..,. 

——there cannot ho alternativo charges in respect of two contra- 
dictory statements and It cannot be argued that one of the two state- 
ments must be false and it is not necessary to prove which of them 
is false. 1928 Lab. 125: 29 Punj. L. R. H: 107 I. 0. 100: 9 A. !■ 
Cr R. 505. 

the offence may be committed although the person giving 

evidence has neither been sworn nor affirmed. 19 O. 355, 14 B. 
L. R. 294 F. B., 23 W. R. 12,11 A. 183, 16 M. 105, 140, 16 A. 359. 
contra. 10 A. 207. 

— — ‘When a person after acquittal was examined on oath lo 
enable the court to take cognizance of an offence under s. 190 (c). 
Cr. P. 0., it was held that he could not be examined on> oath as he 
was not a witness at the time nor be was legally bound to state the 
truth. 29 0.455. 

—a statocnent made to an investigating Police officer under 
8. 161Cr. P. C cannot be made tbo foundation of prosecution under 
8. 193 I. P. C., 28 A. W. H. 22. 

—tbo false evidence need not be material to tbo case in which 
it l9 given, 0 W. R. 84, 19 Cr. R. 69, 5 B. H. 0. Or. 68. but the 
materiality of the subject. matter may bo considered in determiol^ 
the intention of the accused to make false statement. 1 M. H. C. 
38, Bat. Un. Cr. 2 (1862). 

— -the falsity of the statement must bo proved beyond doubt. 

10 C. W. N. 1099. 

— -it must be false to the knowledge or belief of tbo person, 
making it (1882) Rat. Cn. 2. 

—to sustain an offence of perjury the prosecution must prov^ 
(1) that the statement was false, (2; that it was known or believed 
to be false or not believed to be tmo. In other words the statement 
must bo Intentionally false. 1928 Lah. 125 : 29 Pool. L. R. 14 • 1®* 
LC. 100:,29 Or. L. J. 212. 

statement made without knowing whether It is false or true. 

ie legally a false statement. 2 W. B. 47. 

-—but rash or credulous statement is not punishable. It must 
bo found that the accused made some atatement which ho knew or 

bollev-’* to be true. 36 A. 362. 

— .a suit makee state- 
ment • • , ffhich ho believes not 

to bo ■ I ils Bco, 6 A. 628, i 

Weir. 154. 

—false statement made under a verfficatlon constitutes an 
offence. 27 C. 820 but If the application need not be verified then It l* 
not an offence. 0 W. R. 58, 10 W. B. 31, 6 0. 440. 25 A. W. N. 52. 
where false atatement la made in a petition for substitution It not* 
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S. 191. (Giving falia avidsnc*) — eonld. 

not constitute aDjr ofTenco under •. 191 or 193 even though the petitloo 
is verified as no verification U reiiulr^d. 1D3 I. C. 211:1927 Pat. 
197: 28 Cr.L.J 518 6 Pat. 181; 8 Pat- L T. 412. 

false statement which iocrlmlDates the accused bimaeU Is 

a ’so punishable. 3 Kf H C Ap 39. ^ ^ ^ 

OT on 
memc 

not e ■ ■ 

Cr 37. 

an accused in a crtmioal case eannot be charged either 

with giving or fabricating false evidence Tvith the sole object of 
diverting suspicion from himself and concealing his guilt in regard 
to a crime with which he is charged. 28 A. 705. 

one who instigates another to give false evideeee is guilty 

of the offence of abetment of giving taleo evidence. 2 5I.S.C. 438, 
(18931 Rat. Un. Or. 532. 8 W, R. 5. but be must intend to make false 
statement 20W.R.41 

.-^false statement In an afiSde '* ' * * * ' , * 

does not constitute an offence. 19 * ’ *• ' 

but false statement in an . « 

In support of a transfer application unuer s. 5<t> Ur. P. U. constitutes 
an offence tinder this sec. 99 I. C. 341 1 1927 Sind. 113 • 28 Or, L. 
J. 133. 

.^a person making the false staj^ement in on application for 

Cr. 35. 2869, intentional 
10 B. 288, false return 
• sale-warrant. 1 Weir 

■ ■ an offence under this 

S. 192. (Fataricatlrig false evidence). 

Causes any circumstance to exist, or makes any false 
entry in any hook or record, or makes any document 
containing a false statement. 

a person commits the offence of fabricating false evidence 

if he makes a document, which, though it may not contain any false 
statement in express terms, yet contains false recitals which Imply 
such a false statement. 10 O. W. N. 220. 

altering the date of a dooument for the purpose of regis* 

tration is an offence under this sec. 6 C, 482. 

■ — ^the accused, who cheated his mortgagee by executing 

• ' in favour of his wife and 

of the rnortgage-deed but 
• inquiry in the Registration 
and during trial made 
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S. 192. Cauves any eireumstaRCB to exist, op makes any 
false entry in any boek or record, or makes any document 
containing a false statement— conti. 

endorsement 00 the back of the document as to the return of the 
consideration, be was rightly convicted both for obeatlog and 
fabricating evidence, 12A, L. J. 104. 

-where the accused assisted jn concealing stolen Railway 

pins in the bouse of a certain person with a view to have the 
innocent person punished as an offender he committed the offence 
of fabricating false evidence and voluntarily assisting In concealing 
stolen property under s. 414. 1 A. 370. 

fabrication of false evidence by altering the date in a 

document is punishable under s. 192 I, P. C, 28 C. L. J. 213. 

but where the alteration of date was not intended to lead 

any one to form an erroneous opinion touching the date of sale, 
there was no offence 40 A. 33 : 15 A. I.. J. 819. 

—whether the brother of an accused applied for the identb 
dcatioQ of the accused by the prosecution witnesses and he produced 
’ ■’ the witnesses could not Identify and 

'* • where the accused was. pofnteo 

ther, be was guilty of fabricating 


——where a public servant in charge of certain 
being required to produce them and being unable to do so fabricated 
and produced similar dooumente. be was guilty of fabricating false 
evidence, 5 A. 553. , . 

-where the yearly tenant of a house prepared anotners 

rent-note for four years and got it registered without the consent 
of tho owner, he fabricated /also er/dence in as tnoch as 
note, which contained an admission against the 
accused, could be admitted in evidence on bis behalf. Dom. 
L. R. 1229. (1892) 16 P. B. 0/1894. 

tutoring a man to give false evidence amounts to ‘causing 

of circumstances to exist" witbin this see. and is punishaWo 
fl. 194 I P. 0. 1927 All. 721 j 105 I C. 662 : 28 Cr. h. J. SSO : 50 A. 
365. 25 A. L J. 1077. 

false dying declaration not communicated to the t Vt- 

no inference can be drawn against a mao who was thought to be 
dying at the time of making the statement. 1930 Pat. 55D:J*'“ 
Cr. 0, 1091, 


Intending. 

— the latontlon being the gist of tbo offence mere IndlsercHon 
in sigoing a fabricated document without knowing its contents, m 
not render a person liable. 17 A. L. J. 574. 


Judicial proceeding. 

——It means nothing more or nothing loss than tt 
b> the court in the course of the administration of justice 
connection wit). » nn.n 9 Xf IT H ja 
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S. t92. Judtemi proct»dlnQ~-CMtd. 

— — the examination of a complainant in reference to the 
matter ot his pclUlon of complaint la an Inveitlgatlon directed by 
'.-r ^ -r n r — -eding. * N.W.P.R 6. 

• >••>,« lue of an order under s. 

■ 4s r- f ■ • ■ 19 M- 18 

. . . . ■ , • * is to determine a jural 

relation between ooe oerson and another or a group of persons 
or between him and the cotnmnnity generally, is a judicial pro- 
ceeding hut without such object In view eren a Judge does not 
act judicially. 12 B 36. 42. 10 M. I. A. 340 P. C 

an inquiry by a police preliminary to a proceeding before 

. ■ - * - .* W. R 59. 

. , , , . • the Code of Cr. P. is a 

inquiry under s. 476 of 
. 37 C 52 14 C W N 


133 


14 C. W N. 
>D proceedings 


' nd 193, that 

} use the false 

. . o. 45 B 668, 

ao enquiry by a hr simply to detect the writer of an anony- 
mous letter, charging certain person with murder. 5 W R. 72, 
or to discoeer the writer of a scandalous petition, 11 B. H 0. 11, 
the recording of statement by a third class 51. baving no authority 
to make a preliminary inquiry, 11 B. 702, 10 A. W. N ICO, a 
preliminary inquiry of a complaint against a police held by a 
subordinate 51 under the direction of the D. 51. 21 51. 223, 13 A. L. J. 
1050, bare been held to be not jndiclal inquiry. 

In a proceeding taken by law before a public servant as 
such or before an arbitrator. 

when the accused being required to apply to the Collector 

for refund of the stamp duty and being advised that no refund is 
allowed after two months, altered the date of the stamp though it 
was unnecessary as the period was six months and not two, he 
was guilty of fabricating false evidence. 28 C L. J. 213 

when the accused in order to eave an estate from for- 
feiture makes a false entry of rent received in a public book kept 
by him for the purpose of informing the Collector, so that be might 
take steps to enforce payment, he was guilty of fabricating false 
evidence. 7 C L R. 356. 

— -if the public servant before whom the evidence is to be 
used is not authorised to take such evidence, then it is not a 
fabrication of false evidence. 12 B. H-C. 1.8 A. L. J 674 UAL 
J.15. 
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S. 192, In a proceeding taken by law before a public 
Servant as such or before an arbitrator— contd. 

if the fabricated evidence is not admissible in evidence 

then no offence is committed. 6 A. 42, 21 A. 159, 5 M. H, C , ,J73, 10 
C. L. R. 433, 2 C. L. J.'46, (1913) 1 P. R. 1914 contra., 46 C. 986, 16 Cr. 
L. J. 620, (1917) 13 P. R. 1918. 

May cause any person.. . .result of such proceeding, 

—if the alteration in a document does not lead to form an 
erroneous opinion but leads rather to the formation of a correct 
opinion, no offence is committed. 40 A. 95. 

to constitute offence the false evidence must be material to 

the case though not so under e. 191. 23 A. W. N. 63 and it must 
form an erroneous opinion. 5 A. 217. 10 C. L. B. 187, 5 M. H. C. 
373, 26 P. R. 1890, (1892) 16 P. R. 1894. 

S. 193 (Punishment for false evidence.) 


Scope of the section. 

——the section consists of two parts : one relates to false 
statements and the other to the fabrication of false eridence. In 
case of fates statement it should be set out m detail and it should 
not be left to the trying court to find out what Btatcments are false 
and what not so aod before taking action against a person fot 
fabricating false evidence it Is oeoessary that be should be given 
an opportunity to substantiate bis allegation. '1925 Mad 1187; 
1925 M, W. N. 470. 

Intentionally gives false evidence. 

—to constitute the offence intention is the essential Ingredient. 
3 0. W. N. 81. 13 C. W, N. 422. 72 P. L. R. 1911 1 14 P. W. R. 1911. 

the court may infer the corrupt Jotentioa from surrounding 

circumstances. 2 W. R. 63 

—if the statement was false and known or believed by the 
accused it may be presumed that the accused intentionally gave 
false evidence. 3 N, W. P, 133, 3 U. B R. 84. 


it Is inten*’ ” 

the statement mal 
the intention of 
that It is true. 6 a. 


'n a written statement of a deft. 

declared by the legislature as 
. »3. 1930 A». 490; 193 A. LjJ. 
All 383, 27 P. B. 11-94. 25 C. W- 


false statement In the aflfldavlt of an Identifier as to the 

service of summons is punishable under this see. If the nflldavll was 
intended to bo used in a judicial proceeding, otherwise it Ispun/sn* 
able under 8. 109 I. P. O., 106 I. O. 703: G Pat. 760 ; 29 Cr. L- J- 
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S. 163. (Intentlsnally gW«* talc* •vldane«)'>-con((f. 

— ^fatse atalemont in an aflidavit in luppoit of an application 
though it does not require to bo aupported by an affidavit, cons, 
titutca an ofTencc under this section. 2S Cr. L. J. 168: 1027 
Sind. 128. 

when the law prohibits the administration of an oath or 

solemn affirmation to a person swearing an affidavit there can be 
no perjury but where the lavr does not prohibit it and where in 
fart the practice of the court directs thst an oath or solemn 
affirmation must be administered before the aflidavit Is accepted 
there cannot be any protection for an accused. 1930 Oudh 62 : 31 
Cr. L. J. 600 : 123 I C. 854 

false answers to questions which should not or could not 
have been asked in a judicial proceeding, constitute the offence of 
perjury. 90 I. C. 715, 7 Pat L. T 428 : 1926 Pat. ICS. 

rash statement or statement without reasonable inquiry 

does not constitute an offence. 36 A 562. 

a witness Is not guilty of perjury if he corrects a statement 
of his. previously made in the same deposition. 11 O. L J. 309 . 25 
Cf.I,. J 1147 J 83 I C. 490. 

when a witness makes^ a * ' ■ • i • ' ‘ ’ 


’ • * 279» because the essence of the 

offence of perjury consists m an attempt to mislead and deceive 
the Court. 96 I. 0. 505 : 1926 Pat. 517 : 27 Cr. L. J. 953, 26 M. 55 
/list. 

a deliberate overstatement of purcbase^priee in a suit for 

damages for non-delivery of goods by a jtailway Company is an 
offence under this sec 1924 Nag. 35. 

■ - no man can be convicted of giving false eyidence except 
on proof of facts which if accepted as true, show, not merely it is 
incredible but that it is impossible that the statements of the 
accused made on oath can be true. I Rang. 290 . 1924 Bang. 17. 

-■■—the intention to commit perjury must be clearly present 
before a person charged with the offence can properly be convicted 
of it and a statement capable of being construed in any reasonable 
way that does not show s clear intention of committing perj'ury or 
a deliberate attempt to make a false statement does not perse 
contain the elements of the offence and where a prosecution for 
perjury is sought to be based on an affidavit filed in court the court 
should take a broad view of the facts and where it amounts to an 
inaccurate description of events which have happened, a prosecution 
loT sustainable. 1 Pat. L. B. 17 : 72 I. 0. 887 : 24 

to convict a person of perjury it must be shown that the 

atatemenla made by the accused are on their face deliberately 
false, or that they are so from extrinsic circumstances. Statements 
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5 . 193. (Intentionally gives false evidence) — contd. 
which only attract suspicion or which are made recklessly ahouW 
not form the basis of convictiom 4 Pat. L. T. 683 : 1 Pat. L. R 
142 : 72 L 0. 161 : 24 Cr. L. J. 321. 

if the statements are designedly false the accused is liable 

irrespective of the fact whether the statement is material to the 
Inquiry before the Court. The materiality or immateriality can have 
a bearing upon the sentence to be passed. 1923 All. 936: 1929 Cr. 
C. 664 : 30 Or. L. J. 1154. 

where the witneas replied that he had no knowledge as to 

whether his son had been arrested by a certain head-constable some 

— • • under this section unless 

personal knowledge oftbe 
• !7 Lab. 874 ; 29 Fun;. L. R. 

prosecution under this section is legal even if false slate- 

ment is made before a court when no oath la administered. 85 I. 0, 
710 ! 1925 All. 410 : 26 Cr. L. J. 566. 

—in oases or oounterchargea on affidavits order should be 
passed after directing an inquiry under s. 476 Cr. F. 0. 53 0. L. J. 
184 : 1931, Cal.344. 

In any stage of Judicial proceeding. 

—this means any step taken by the court in the course of 
administration of justice in eonnection with a ease pending, u 

O.W.N. 81. 

the piosecuuoQ is to show that there waa on the day stated 

In the charge a judicial proceeding and the accused, in the 
of that proceeding, made tbo false statement. 10 W. B* 


a court holding a preliminary inquiry under seo. 476 Cr. P. 

0. is a stage of judicial proceeding and a person giving 
evidence m the course ofitoomniits oSeace under this sec. 37 0 . 
52 ; 14 C. W. N. 132. 


• . course of police-iuvestiga- 

m a stage of a judicial 
. ■ . % within the tneaniog oI 

cViuuuue 111 uuy uiuer case under this sec. 45 B. 834, 18 B. 


— —false allegation in an affidavit put in by an accused person 
in support of a petition for transfer can be the subject of prosecution 
for an offence under s. 193 I. P. C. The law docs not give Immunity 
from erfmloal liability for making o false statement execept under 
8 342 ( 2 ) Cr. P. 0. 6 Lab. 34 : 26 P. L. K. 158 : 1925 Lah. 3l2. 

the tiazir of a subordinate Judge's court Is not nulbo* 

rJscd to administer on oath to a person who swears *0 nn 
niridavlt to bo mod in a criminal court and consequently tu 
deponent cannot be prosecuted under a. 193 I. P. C. In respect of 
■ tstcDient contained in the affidavit. 31 Bom. L. R. 144 : 1929 Bo™* 

: 1 1 C I. C. 248 , 30 Cr. L. J. 593. 
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S. 193. (tn any stag* at Jndleial preea#dlng)--con{(f. 

tnTesUgation by a Magistrate as regards sufTiciency of 

cround for taking action under a. 11 of the Frontier Crimes Kegula- 
tloD is not 2 “judicial proceeding” C Lab. L. J. 375 • 82 I. C. 7I0 : 
25 Cr. L. J. 1550. 

For ‘Vudicial proceeding * see a. I9i I. P. C. 


tn any other case. 


e Bengal 
le Rules 
1 a true 
making 


Fabricates false evidence for the purpose of being used. 

if the evidence IS fabricated for the purpose of being used 

IB any stage of judicial proceeding the offence is complete, even if 
the judicial proceeding bas not yet commenced. Z A, 105. 

^—it is not necessary that the evidence should be intended to 
• . 't 18 sufficient if it is to be used 

proceeding taken by law before 
. 405 52 B. 385 . 30 Bom. L. B. 


'*'.**■ ‘ ' the aoeused 

■ • , ■ * " * bt appear m 

. ing of a like 

. . • 'or any false 

• • .A.W. N.52. 

. * 'Ceeding is to 

, fence is given 

that the accused intended that person to entertain an etioneouB 
opinion upon the evidence. 23 A. CS. 

where tbe accused fabricated ceziaio document purporting 
to have been executed for the interest of certain woman alleging her 
to be his wife In order to secure her person, held that as this could 
under tbe circumstances be done only by j'udicial proceedings, bis 
intention was to use the document with its false statement in a 
judicial proceeding, and thereby to mislead the court and be was 
therefore guilty of an offence under s 193 I. P. C. 48 C 911 68 

I. C. 996 23 Cr. L J. 340. 

the purpose with which a document might have been pre- 
pared IB a matter of inference that the intention was that the 
document in question should be used io a Judicial proceeding even 
though such a proceedlog had not been in fact instituted. 42 C. L. 

J. 215 : 1926 Cal. 224, 90 I, C. 534, 28 C. W. N. 880. 

—where the accused sent a registered and insured packet 
containing waste paper to tbe eompfafnant who gave an acknowledg- 
ment receipt and subsequently when the complainant sued for money 
the accused filed tbe receipt to prove discharge of the debt, he 
committed an offence under a. 193 1. P. C. 99 I. 0. 102: 1927 Mad 
199, 28 Cr. L. J.70 : 38 M. L.T. 187 ; 51 M. L. J. 800. 
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S. 193. Contradictory statement. 

——where contradictory statements are made before the same 
person, sanction to prosecute under e. 103 L P. C. should be graded. 
S Lab. L. J. 407. 

a person can be charged and committed for perjury even 

though bis prior deposition has not been taken down in strict 
compliartce with Or. IS rt. 5 and 6 C. P. C., 152Z 2feg. 39; J8 
N. L. R. m 1 68 I. C. 36 : 23 Cr. L. J. 500. 

— the provisions of Or. 18 rr. 5 and 6 0. P. C. are directory 
and noD'CompIiance with them does not render the deposition 
inadmissible at a subsequent trial of the deponent for perjory. 
If the deposition has not been read over to the witness it does not 
prove itself under s. 80 Evi. Act, but may be proved in some other way. 
Tbe judge who recorded it can prove it or the accused can admit it. 
1923 Nag. 39 : 18 N.L.R. 192 ; 68 I.C. 36 : 23 CrXJ. 500. 45 C.825/o/. 

where one statement is made before a M. not authorised to 

carry on preliminary inquiry and the other before a competent M. 
there cannot be alternative charge, under s. 236 Cr. P. 0. of g/vmg 
false evidence. 11 B. 702 F. B., 14 Bom. L. B. 753, 22 A. 115. 
28 A. W. N. 73, 5 il. L. T, 356. ^ . 

—statement made under s. 164 Or. P. C. may be Ijakea witn 
statement whicb is evidence in a stage of judicial proceeding follow* 
ing on the investigation, so that the two can be said to he a 
of acts to which an alternative charge can be framed under -ao 
Cr. P. C. 45 B. S34 : 22 Cr. L. J. 24| : 60 I. 0. 593 s 23 Bom. L. «• 
91 F. B., 18 Bom. L. R. 377 F. 0.. oterruled. 

any charge for giving false evidence founded on statement 

rnade during ezamination by a Magistrate for the sake of obtamlog 
information only, is bad and a conviction and sentence founded on 
such statement as being contrary to another statement made oy 
the accused when examined as a witness, at the trial, without any 
proof of finding that the second statement was fal»e, could not pe 
maintained. 27 C. 455 

to convict a person It Is not necessary that the vontradictory 

statements must be made at different Inquiries or trials. 26 tl. 5a, 
10 C. 937, 16 O. C. 81. 

where a witness told a false story before the committing 31. 

and a true story at the trial before the court, held that I"*”?® 
regard to the circumstances of the cate, sanction to prosecute bim 
for perjury should not be given. 14 C. W. N. 767; I Cr. L. J. 25J. 

every possible presumption in favour of the reconcfllation el 

the two statements should bo made and It must bo found that tbef 
are absolutely Irreconcilable. 7 A. 41. 8 31. L. T. 3G, (I910)3f. " • 

N. 397. 2 P. L. W 176. 158 P. L. R 1911. 6 Bom. L. R. 3;9 a"® 
when the two contradictory statements are matters of inference 
or opinion about which a man may take one view at one time sod a 
contrary view at another time there can be tto perjury, unless toe 
uccused hss on oath auted facts on which his first statement was 
and then denied those facta cm oatb on a lubsequciit occasion. 

,0 t«om L R 379. 
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S. 193 Contradiotorj itatement— con((/* 


— ^where the two statemeata alleged to bo contradictorf were 
cot !□ fact wholly irrecoocilablc a convletion for perjury was not 
sustainable. 1928 Lab 12S ' S9 Punj. L. R. 14 : 107 I. C 100 : 29 
Cr.L. J.212. 


it IS necessary to prove that the statements were such that 

. >.i, — «. -i.i... -f or both 


r perjury under 
to the original 
ruth. 21 P. 


Sanction. 

the court Is hound to satisfy Itself that there Is at least a 
pn’ma facie case, and that if a sanction is granted, there is reason* 
able prospect of a successful termination of the prosecution. 15 
G. L, J. 1337. and that a prosecution IS necessary in the interest of 


justice. 2 M. W. N. 172 _ ^ ^ 

* once admits 

osecuted. 230 


■ ould have all 


h J. 1396. 

in view of the definition of complaint in the Cr. P C the 

particulars of the offence under this aection must appear io a 
complaint preferred by a court under a. 376 Cr. P. C. 52 0. 478 : 89 
I.C.251; 1925 Cal. 721 :^26 Cr^L. J. 1307. 


applicant was bound to state the tiath before a court of iustic« 
85 I. 0.7101 26Cr. L. J.5G6. jusuc.. 
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S. 193. Sanction — cqnlej. 

—the offence ifl complete when the false statement is made 
in the court of first instance and it is not re'committed in the 
Appellate Court by the production of the record or otherwise so ss 
to entitle the Appellate Court to grant sanction as an Appellate 
Court. 41 M. 787. 


Charge 

the charge should be precise and should state the particular 

matter or matters distinctly, d W. 11.25. 54, S R. 55, with the 
precise words. 17 W. R. 32. 23 W. R 28. 28 0. 348. 9 W. R. 54. 
9 W. R. 14. 

— «it should state the place and occasion of committing the 
offenco. 16 W. R. 47. 

—a charge not reasonably eufScieot to give the accused ootioe 
of the matter with which be is charged, is bad. 33 0. L. J. 153. 

—there may be alternatiTe charges framed under this section- 
7 A. 44. 

—a number of persons cannot be jointly charged with Inten. 
tionally giving false evidence under tnis section. 15 W. R. Cr. 47 1 
7 Oom. L. R. App. 6C. 

— -each accused under this section should be independently 
flbarged. 9 W. R. (Or.l 66, 5 Bom. H, C. R 55, 

—“in cases under this section the caso of each accused should 
be separately inquired into and tried. 6 3f . 252, 10 C. 405, I A. 
203, S A. 17. _ 

any number of false statements made in tbo same dopoimon 

is one aggregate case of giving false ovidenoe and charges cannot oc 
multiplied. 36 0. 808. C if. H. O. B. App. 27. 


It bos been held that where the provisions poeullar to the 

Indian Law do not apply, the rule of English Law which is 
on substantial justice may well serve os a safe guide to those wn 
have to administer the Ctlmlnal Law in Indio. 6 Boot. 

339. 042. , . 

identity of tbo person making the etatement must w 

otesrly proved. 13 W. R. 56, 8 W. R. Cr. 16, 13 C. W. N. 409. tbo 
more production of a certified copy is not sufficient to show tuat »oe 
accu«!ed is the person who made the statement : there must bo o * 
evidence of some one who heard the deposition given, that t 
accused is the person whoso cvldenea Is there recorded. 1 

r> 

In view of the deflnltioo of complaint In the Cr. !*■ C. * 

fsfticuiars of the ofTenco under a. 193 I. 1*. 0. must appear I" a 
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Si 193. Trl*t— contcf. 

complaint preferred b; a court under s. 476 Cr. P. C. 52 C. 478 : 89 
I. C. 251 : 1925 Cal. 721. 26 Cr. L. J. 1307. 

•~—the complaint should contam suSicieDt particulars as to 
the offenco with which an accused is charged under s. 193. 1925 
Mad. 1157 * 1925 AI. W. N. 470. 

it is always necessary to prore the deposition alleged to 

contain the false statement. 7 VT. R. IS. 

the deposition must be read over and Interpreted to the 

witness before be signs It Omission to Interpret and read over 
the deposition to the witness is not a mere irregularity but renders 
the record inadmissible in proof of the deposition under a. 91 Eti. 
Act. 42 M. 561, and the accused cannot be prosecuted for perjury. 
103 I. C 107 28 Cr. L J. 651. Contra 34 M 141, 

omission to read over a deposition to a witness as required 

by a. 360 Cr. P. C. is an illegality. 28 C W. K. 968. 

It roust be read o^ec In the presence of the accused or his 

pleader, 12 C. W. N. 845, (1917) 2 P. L W. 176, even though it is 
read by him 42 C. 210. 

— >but It has been recently held that the perusal ofi tba ds^|. 
tioD by a witness is a substantial compliance with r. XVIII, Or. S 
of the C. P. C., and such deposition when duty signed by the Judge, 
Is admissible under s. 80 Evi. Act. witbout proof on a subsequent 
trial of the deponent for giving false evidence. 46 C. 895, 

the proTistoos of Or. XVIII. rr. 5 and 5 of tbe C. P 0. are 
dlreotory and noa*compliance uorewith does not render the evidence 
inadmissible in a subsequent trial of tbe deponent. 45 C. 825. 

B 360 (1) Cr. P C IS complied with if the deposition of a 

witness 18 read over to him in tbe presence of a pleader for one out 
of twenty seven accused : tbe deposition so read over Is admissible 
against tbe deponent on his trial, for false evidence, 36 C. 808. 

■ ■it must be read as a whole and tbe witness must be allowed 
to correct bimsdl. (1890) Rat. Un. Cr. 502, 19 Bom. L. R. 61. 

it must bo recorded with all due formalities lu the mahner 

required by law. (1916) 15 P. R. 1917. 

it is necessary to see that the etatement has been deliber* 

ately made and recorded and has been attested by the A1 folloicmg 

a certificate to be given under Ins hand. 7 W. R, 49. 

s 11 of the Oaths Act, does not prevent the court from 

attempting to establish that a particular statement made by a 
persou was false in fact and false to bis knowledge and thus to 
establish that by making tbe atatement the person gave false 
evidence within s. 193, 26 Bom. L. R 713. 82 I C. 3592 25 
Cr. L.J.1287. 

—exact words used by the accused must be proved. 23 w. 
R. 23. 

*“ * ■ * “ t* * ■ • ■ ' the proceedings in 

theca • he contents of the 

■ . ■ ■ (1888) Rat. Un. Cr. 
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S. 193. Tp»al— confd. 


the record of previous deposUioa Is relevant and necessary 

evidence and not inadmissible under s. 145, £!vi. i.ct. 9 C. L. J. 376. 

a hearsay statement recorded by a M. cannot be made the 

subject of prosecution under this sec. 7 A. L. J. 618. 

-—reading extracts from the alleged coDfUctlng statement of 
an accused is cot sufScient to enable the jury to form a fair oplntou 
on the question, (1864) W. R. (gap no) 10. 

making of any number of false statements in the same 

deposition is an aggravated case of givtog false evidence and charges 
cannot be multiplied according to the number of false statements 
contained m a deposition. 36 O. 808. 6 U. H C. Ap. 27. 

where prosecutions arise out of the sams case and two courts 

take contradictory views of occurrence proaecutiou for perjury 
should he stopped. 26 A. L. J. 1327 : 29 Or. L. J. 784 : 1928 All. 
548: IIQ 1.0.816. 

—each person should be separately charged and tried for 
giving false evidence. 1 A. 17, 4 A. 293, 2 A. W. N, 124, 18 0. 405, 
7 W. R. 51. 9 W, R,66. 16W.R.47,7 B. L. R. Ap. 66, 11 W. B. 36, 
6 M. 252, 2 N. W. P 21. 5 B. H. C. Or. 55. , 

——It IS improper for an appellate court to order prosecution for 
perjury in the lower court for materials which were not before test 
court, 10 C. W. N. 1091. 1093. , , , 

——when order for prosecution Is made for making false 
atatements amounting to perjury la the course of 
Inquiry no appeal lies against the order. 1929 All. 936 t 30 Cr. J. 
1154 : 1929 Cr. C, 664, 42 A. 130 fol. 

Proot 


•—exact statements fo detail upon which the prosecution 
wants to proceed must be set out. 431. C. 585: 4 Pat. L. W. 41: 
19 Cr. L. J. 169 : (1918) Pat, O. W. N. 13, 23 W. R. (Cr.) 28. 

the statement which is the aubjeot matter of the charge 

should be clearly proved to have been made by the accused. 13 
W. R. (Cr.) 56. 9 W. R. (Cr.) 52. 

—no man can be convicted for giving false evidence 
on proof of facta which, if accepted 89 true, show, not merely that 
It is incredible but tbat It Is impossible that the statements of the 

- — --- * " the Inference from the fact* 

■ can stand, because it !*■*', 

. II W.B. 25,5 P. L. J. 23. 


—the proceedings In a criminal trial when necessary to he 
proved should bo proved by their production. 8 33. H. 0 Cr. 37. 

—the record of proceedioga In small cause court Is not 
ssiblo in evidence unless authenticated by the signature oi ttie 
Presidency Judge. 6 B. L. it. 730 n. 

—previous statement may be proved to bo mistaken or 
unless another person hss been indneed thereby to change nis 
position. 11 C. W. N. 321 p. 329 P. C. 
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5. 193.Presf — contd. 

in casts o( perjury It mast be proTcd that oath was duly 
sdmioistered. 50 I. C. 978 . 20 Cr. L. J 370 (All). 

-—but in a case srhere as a matter of fact no oath was 
administered to the applicant and the lower court gave sanction 
for prosecution under e 193 I. P. C. held, assuming that such was 
the case the applicant was bound to atatc the truth before a court 
of justice 85 1 C. <10 : 26 Cr. L. J. 566. 

when a witness in a probate case is prosecuted for perjury 

the judgment of the Probate Court is not admissible. 3S C. L. J. 163, 

former statements of witnesses cannot be used as substantive 

evidence, they can be used In certain circumstances to contradict 
or corroborate them. 38 C. L. J. 163. 

5.194. Giving or fabricating false evidence with Intent 
to provoke). 

^--according to Calcutta High Court, a statement, even if 
made to a police officer, will amount to an offence, provided that the 
court can infer that It vras the mteotioo of the accused to stick to 
the false evidence right up to the trial of the case. 2D W. R 41, 
but according to Bombay High Court, it refers only to tbe final 
stage, (bat is the trial of tbe case. Rat. Un Cr. 80, 1874 

—a person giving false evidence before a M. bolding a 
preliminary Inquiry Into a charge of murder, does not commit offence 
under this see. 32 P. R. 1886. 

—where the witness stated on oath before tbe Court of 
Sessions that another bad committed tbe murder whereas before 
the committing M. be bad stated that the prisoner bad committed 
It, he was guilty under s 193 and not under this sec, 3 B. L. R. 35. 

-It IS difficult to affirm the existence of an intention to cause, 

or of knowledge that the false evidence is likely to cause, a person 
to be convicted of a capital offence when tbe proceeding In which 
.u J n- -n ■- — •■•ch such a conviction is not 

that the offence of a person 
• ' * bead constable in an inquiry 

ier B. 194 I. P. C. 65 I. C. 434 : 

S. 195, (Giving or fabricating false evidence with intent 
to procure conviction of offence punishable with transporta- 
tion or imprisonment.) 

in the case of a person who burnt his own house and 

charged another with the act. held that he was to be punished not 
under this section but under s. 211. 8 W. R. 65. but in the ease 
^ere he did not charge any one, be was not guilty at alL 5 N. 

—where the accused made false coins with a motive of passiae 
them secretly Into the bouse of bis enemy in order to get him into 
trouble, he committed an offence nnder this sec. and lei* sit? 

235. 17 P. W. R. 1912. 

67 
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S. 195, (Giving or fabricating false evidence with intent 
to procure conviction of offence punishable with transporta* 
tloB or imprisonment}~<vR;(f. 

photographing persons fcharged with dacoity, by itself. 

does not amount to attemptiog the offence of fabricating false 
evidence, 35 I. C. 931 : 14 A. L. J. 688 : 17 Cr. L. J. 431. 

persuading a woman to make a statement that she had 

seen certafn persons whom she mentioned by name as having 
committed dacoity on her premises IS not sufficient to constitute an 
offence under this section. 30 I. 0. 651 s 16 Cr. L. J. 667. lAll.) 

S. 196. (Using evidence known to foe false, ] 

this sec. applies to those who make use of such evidenca 

as is made punishable by ss. 193-195, it must be read with ss. 191 
and 192. 7 if. 289. 

an intention to procure a false conviction is a corrupt 

intention, 139 P. L. R 1914 : 23 I. C. 696 : IS Cr. L. J. 3U. 

——evidence does not include a dooument. so the accused who 
uses a forged document is to be punished under e. 471, 5C, 717: 

6 0. L. R. 118. centra. 7 M. 289, 7 A. W. K. 285, but swearing to tbs 
authenticity of a false document is punishable under this see, 

3 W. B. 17. ^ . 

—to constitute an offence under this section there must w 
some evidence in existence which the party is either using or 
attempting to use. 35 I. C. 830 : 17 Cr. L. J. 388 (Mad). 

—where eevetal person* are accused of having given raise 
evidence in the same proceeding, they should be tried separately. 

4 A. 293. _ , , 

— -under s. 196 the mere user of false evidence is suincient, 
the user must be corrupt. The desire to screen an offender from 
the legal coneeiiuences of an act could well be des/paated a coirup* 
motive 4GB. 317:64 I. C. 503 : 23 Boro. L. B. 987 l 23 Cr. L.J. 
23 : 1922 Bom. 99. 

—where the accused gave bis pleader a copy of a dooumen* 
which bad been falsified by an interpretation being made In It |or 
the purpose of its being used in the trial of hia slut, he was guHt" 
under ss. 196 and 471. 26 C. 8S3 : 3 C. W. JI. 653. . 

—where the accused produced as evidence an account-boo*, 
one page of which bad been fraudulently abstracted and another 
J — ^egg be knew of 

' - . . • ; . . for tbe purpose 

' ' . 1. : . . : • • the book was 

- — tbe mere fact that it was the accused who produced the 
accounts into court cannot support a conviction under «. 1"6 uni” 
there is evidence that the accused knew that the . 

Jo the account was a false aiatement. 48 if. 395; SSl.U.ft . 
2CCr. L.J.801: 4BM. L.J.290. ^ 

to constitute an clTcnce under this section oocunirn 
should have been corruptly used or attempted to be used as true 
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S> 196, (Using eviriene* known to bo fotoo)— con^tf. 
geauioe eTideoee : producing the doeutnentt in court In obedience 
to en order of court to that effect does not constitute the offence 
as independent Tolitlon on the part of the accused Is absent. 85 

I. C. 253 : 1925 Rang. 191 : 2S Cr. L. J. 509, 36 if. 387 /of. 

a S. J. is not debarred bp s. 48? Cr. P. C. from trying a 

person for an offence punishable under 1. 196 I. P.C. when be has, 
as Dt. J. given sanction for the prosecution 16 C, 766 F. G , 16 C, 
121 overruled 

5. 197. (Issuing or signing laiss certHleate). 

a certl6cate under this sec. means either certificate that 

is required by law to be given or signed or that relates to any fact 
of which such certificate is by law admissible In evidence. 23 C, L. 

J. 423 : 20 C W. N. 620 : 33 I C. 316 : 17 C. L J 140. 

a copyist who made an incorrect copy of a document filed 

with a record committed an offence under this see. (1878) 15 P. 
R. 1879. 

——the word “certificate" contemplates a certificate which 
Is lequired by law to be given or signed for tbe purposes of being 
used in evidence in tbe course of administration of justice, so a 
certificate given by an authorised agent of a female depositor in 
the Savings Bank when withdrawing money to tbe effect that the 
depositor 18 alive Is not such a certificate as is contemplated by 
this section as It is not prescribed by tbe Govt. Savings Bank or 
Statutory rules made thereunder. 30 C. W. N. 120 : 42 0. L J. 
557 1 1926 Cal 259 

'—as the Bengal Land Registration Act does not require a 
certificate to be signed or given, a person registering his name 
under the said Act on be allegatiou that tbe real person is dead 
caooot be prosecuted under this section. 42 I. C. 591 : 18 Cr. L. J 
978 : 3 Pat L. W. 201, 

For other cases see, “CerUficale.’' 

S. 199. (False statement matfe in declaration which is 
by law receivable in evidence). 

"declaration” means any statement of fact in the form 

simply of the declaration, which for tbe purpose of proof of tbe fact 
declared to, has by itself, all the legal force of evidence given on 
oath, or on solemn aSirmatiou subtituted for an oath ; statement 
of witness in criminal trial made not on oath or solemn uffirmatloD, 
IS not a declaration. 4 51, H. C. 185. 8 R. L. T. 82. 

a declaration must be one which is admissible in evidence 

and which the court, before -t — 4.....L. 

by law to receive m evidenc * . . 

servant is not so authorised . i , ‘ , 

liable, 20 C. 724, 14 C. 653, 17 ■ 

Cr. L. J.309: 28 1. C. U5. 

a declaration before it can be made the foundation of a 
prosecution under a. 199 I. P. C. must be one which is admissible in 
evidence and which the court, before which it la filed is bound or 
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S. 199. (False statement made in deetaratlon which is 
by law receivable in evidence) — contd. 

authorised by Jaw to zcceive io evidence. 35 A. 58; 10 A.t.J- 
462 : I? I. C. 401 5 13 Cr . L. J. T69. 

——8. 199 does not apply to application /or execution containicff 
false averments. 10 B. 28i . 

where a written statement was filed which was 

as refiuired by Or. 6 R. 15 O. P. C. but the court did not order ‘“® 
statements to be proved by affidavit, the allegations in the written 

statement could not by itself form the basis of a conviction unce 

s. 199 I. P.C.. 49 A 4S3: 100 I. C. 707; 28 Cr. L. J. 323: 19-' 
All. 383, 22 C. Idl Ref, 

this aec. subjects any person making a false declaration 

which may be used as evidence of the matters stated therein to 
tbe penalties of perjury. 22 C. 131. 

it includes affidavit in cases in which evidence may 6® 


e affidavit as to the 


——but the falsity of the statement made in tbe affidavit omst 
be proved by the prosecution and the accused need net prove inai 
It was true. 1928 All. 183: 29 Cr. B. J. 336 ; 1081. 0.124. 

—when a deponent in swearing an affidavit under s.539*A 
swears of his personal knowledge of tbe truth of his allegat'v 
and tbe aliegatioos are ultimately found to be false he i* P“®'* 
able under s. 199 I P. C. 1929 Pat. 156 r 11$ I. C. 75$ ; 30 Cr. L. J- 
645, 14 C. 653. Rist . . 

where the Jlf before whom an affidavit is sworn has no 

the power to administer an oath. 14 C. 653, when tbe stateniro 
made Is not for but against tbe accused. 32 C. ISI. "When id 
petition containing tbe false statement is not signed hytbeaccus 
but by the pleader, 7 C. I, R. 536, tbe accused is not punisbao 
under this section. 

this see. has no reference to the examination of the wjtcc* 

in a judicial proceeding. 4M. BO. 165. 

—In order to come within tbe purview of this 
statement must be one which is either false to the knowleog 
of tbe defendant or which he ought to have known tot* '*[i**Ji 
which he could not have believed to be true 33 M. L. J. ata.*- 
if. L. T. 290: J8 Cr. L. J. 636; 39 I. C. 1004. 

—where false declaration was made In written 
by denying the execution of a haodnote on the 18ih July. I-I' 

It was admitted subsequently in a criminal proceeding ..i.- 

the 6th November, 1919, ends of justice did not require a prosecat 
tn respect of the written statement after this lapse of time. - 

W, N. 886. _ 

—where A by personating as II before a Jlobamedao Reff'* . 

of llarriages obtained the registration of B's divorce fr<^ bW 

and tbe accused Identified A as fi before the Registrar, he was 
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S. 199. (Fala* >tAtam 0 nl mad* In deolafation which la 
by law reoalvabla In avldanee) — coMd. 

guilty under a. 199 in at much as the Registrar was not bound or 
authorised by law to receive bU atatemeat in evidence. 9 C W. N. 69. 

BBsertiona made by a * “ ' 

personal knowledge but from wh 
not been proved to be Inaorre 
a sanction for penury. 21 

I. . J. 747, 

the accused is entitled to know the exact words which ate 

alleged to have been, used by him and which ace sought to be made 
the subject of a charge of perjury. An inaccurate expression Id 
an affidavit supporting an application for transfer of a case to 
another court does not warrant a prosecution for perjury. 21 A. L. 

J. 211s 711. C. 661: 24 Cr. L J 197- 192$ A 3-25, 14 A L. J. 851, 
15 A. L. J. 517, 18 A L. J. 381 Ref. 

— >a Ot J. cannot sanction a trial for perjury in respect of an 
affidavit sworn before him a* Ot. Registrar as e 195 Ct. f. C. has 
oo sppllostioQ. 21 A- £> J.8S; 74 1. C. 75 25 Cr.L.j 747. 

S, 201< (Causing disappearanee of avidenee of offence 
«r giving false information to tereen effandefs). 

•~>thlt sec. is &Q attempt to define the position known ta 
£nglish Law as that of an accessory after the fact It is settled 


57 Dies. 

—this section does not apply to the prlnolpal offender but to 
one who assists tbei principal to escape the consequences of the 
offence. 8 B. H. C. Cr. 126, 8 Bom. L. R 538. 20 A. 705. 5 W 
R Cr. 5. 7 W, R. 52, 22 C. $38. 2 A 713. 7 A 749, 8 A. 252, 27 
M. 271, 25 P R 1881. 4 P. R. 1877, oor does it apply to a case 
where the person, who is the probable or possible offender, makes 
statements exculpating bimself by inculpating another. 6 0.789. 

a murderer cannot be charged under s 201 I. P C. with 

causing evidence to disappear by conceailog the corpse, because a 
principal cannot be convicted as an accessory. 8$ I. C. 973: 26 
Cr. L. J. 909 . 1925 Sind. 306, 21 N. L. R. 86 : 1935 Kag 407 91 I C 
236 : 27 Cr. L. J 60, 97 L C. 41 . 1926 AIL 737 . 49 A. 57 • 27 
Cr. J. 1063. 

—In order to justify a conviction under a 201 I. P. C. it is 
necessary that an offence fox which aame person has been convicted 
or Is criminally responsible sbould have been committed. There 
must bo an intention to screen a specified offender. £61 C ORi . 
26Cr. L. J. 897. 
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I Si 201. (Causing disappearances of evidence of offence 
OP giving faise infopmation to screen offendeps) — contd. 


the essence of this sec. is that the accused caused the evidence 

of the comtnissiou of the offence to disappear with the intention 
of screening the offender from legal punishment. 1930 Ail. 45: 
1201 C. 268 : 31 Cr. L. J.3?: J930 Cr. C. 61. 

a conviction under this section as accessories to an offence 

known or believed to have been committed by themselves is illegsL 
21 N. L. R. 86 ; 1925 liag. 407. 103 I C. 402 : 1927 Sind. 241 : 28 Cr. 
L. J. 674 • therefore the word “offender” in s. 201 refers to a 
person other than the person charged. 103 I. 0. 402 : 1927 Sind. 
241 : 28 Cr. L. J. 674. 


but a conviction under this section of the accessory to the 

offence is not illegal merely because it is suspected but notproiedor 
admitted that the accused committed or was one of the several 
persons who committed the principal offence. 103 I. O. 402 : 192* 
Sind 241 : 28 Cr. L. J 674. 

•* I 1 of great suspicious circutO’ 
icipal offender his conviction 
•i C. 427 : 47 1. C. 275: 19 Cr. 

.. . • Ir. Rul. 1895, 1 L. B. R. 816. 

and the acquittal of the accused as principal offender does not 
prevent his conviction under this section (1903) 1 P. R. 1901. 19p 
Lah. 906 : 110 I. C. 682 : 29 Cr. L. J 746, contra, 22 0. 638, 6 C. 789 : 
8 0. L. R. 207. 


——where the wife in order to screen the real offender gare 
false information to the police accusing another person of the 
offence of murder of her husband she could in law be convicted 
under this section as also under e, 203. 46 0. 427 : 47 l. C. 2«5r 
19 Cr. L. J. 903. 

where the accused had knowledge of the nsurder and fll30 

produced certain ornaments belonging to the deceased and a con* 
fession of guilt made by the accused to the lambordar under promise 
of immunity was also relied on. the evidence wae sufficient to 
support a conviction under s. 201 and not under s. 302 I. P. C., IS-* 
Lab. 858 j till. C. 419 : 29 Cr. L. J. 865 : 29 Punj. L. R. 486. 

this section doee not apply If the offence has not been 

■ . en acquitted oftho offence, 3 A. 

‘•'■■S '. : • 721; 6S. L. R. 76. 12 A. 43-. 

■ ■' f -ben the offence is that of smcide* 


the expression “any evidence of the commission of that 

offence" refers not to evidence In the extensive sense in which that 
word Is used in the Evl. Act but lo evidence in Its primary sense, 
as meaning anything that It likely to make the crime evidence suon 
as the existence of a wounded corpse or similar material objeC‘1 
indicating that an offence had been committed. 63 J. C. J45:20 
liom. L. It. 823 . 22 r?r. L, J. 609. 

it must be proved that the accused knew or bad Information 
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S. 201, (Causing ditappearanea ol avidanee at offanca 
er giving false intormatlen to seraan etianders) — contd. 
sufficient to lead him to believe that the odence had been committed. 
11 C, 619, 7 P. B. 1867. 

it is necessary for the coart to decide not so much what 

offence had been committed as what offence the accused knew 
or bad reason to believe had been committed. The court must treat 
him to be a stranger to the crime, who had merely witnessed It. 1930 
M. W. N 489, 54 M. 68 . 

intentional screening is necessary to be proved to constitute 

the offence 5 N W. P. 186. 2 W. R. 41. 

when the accused flnding a dead body in her house, of a girl 

murdered by her son, locked the outer door without moving or con- 
cealing the corpse, she was not guilty under this see 52 P. R. 1905. 

but where the accused helped the murderer in concealing 

the dead body, he was guilty under this sec 6 W. R. 80. 

—taking of measures to keep a person out of the way who 
• 'V > p.' , f ,• 0 and ,j 1 jo was likely to 

« . not amount to causing 

• leaning of the law. 21 


—when help is offered In removing a body from a bouse it 
must be presumed that the inteotion is to screen the murderer from 
punishment 47 A. 306 : 22 A. L. J 25 : 86 1 C. 52 : 26 Cr. L. J. 
675 : 1925 All. 315. 

while what the accused did would have been an offence 


under 8 . 201 I. P. C . if he had acted without overpowering compul- 
sion, he IS entitled to the benefit of doubt within s. 94 I. P. 0. when 
be gives such help under compulsion, obove case 

the mere removal of the dead body from one plaos to another 

in order to remove traces of the place of murder or indication 
which might Implicate a particular individual, comes within this 
section even if such removsl does not actually remove the undoubted 
evidence of murder. 49 A. 57 97 I. C. 44 : 1926 All. 737 : 27 Cr. L. 
J. 1068 : 24 A. L J. 958. 

the marginal note of this section Is a correct abbreviation 
of the section 22 C. 638, 46 C. 427 : 47 I. C. 275 : 19 Cr. L J. 903 
nof/of. Bat. (1895) 799 Dut. 


S. 202. llntentional omission to give information of 
offence by person bound to inform). 


omission to give 
it been proved to 


, ort the arrival of 

dacoits in his village and supplied them with food and drink he was 
guilty of an offence under this section as there was nothing to show ' 
that the dacoits committed any offence. Rat. (1881) 160. 

the accused should be legally bound to give the Information ' 
9 B. L. B. App. 31 : 18 W. R. 31. 20 P. R. 1887, 125 P. h. 1881 
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5> 203. (Giving false Information respecting offence 
committed). 

the object of the sec. is to discourage and pusisb tie 

accused for giving false ioformatioa. 20 W, B. 66, 46 0. 427 : 47 I. U 
275 : 19 Cr. L. J. 903, 

this sec. applies only to information volunteered bysorne 

person and not to information given to the Police during Pow® 
investigation in reply to question put to him. 7 A. L. J* 

3 tJ. B. B. 204 : 21 Cr. h. J. 700 s 57 L O. 940. 

the expression 'gives information’ means volunteers Id' 

formation or at least nialces positive statements. 20 W. B. 66, 19 !• 
508 ; 14 Cr. L. J. 253 : 6 S L. R. 123. 

-—where a chotvhidar gave false information that a person 
had died of cholera whereas he was murdered, he was guilty under 
this sec. though there was no motive to give false Information- 
1VV.R.18. 

— — ootwIthstaDdlog the ciiaience of great suspicfou* 
tanoes against the accused as principal offender bis convietioo uocy 
ss. 201 and 203 Is not vitiated. 46 0. 427; 47 I. 0.275? J9Cr.L.J. 
903. 


S. 204. (Oestruefien of document to prevent its prsdwe* 
tion as evidence). 

—-where a police officer at first took down the report of » 
dacoity and subsequent/y destroyed it and framed another 
of a totally different offence, be was guilty of this offence. 20 A. soi. 

—preparation of a panchnama in place of so old one whic 
was disfigured is no offence. 14 Bom L. B. 1163 : 1 Bom. Cr. C. • 
13 Cr. L. J. 912 ; 17 I. C. 1008. . 

——where the accused wilfully and dishonestly destroyed t 
’ • ' ■ • ■•act and the others delivery 

.. • • Te found not to be valuflo/e 

■ ’ . : and other sections rrlsht nv 


where the accused soatched up a bond which 

besides the arbitrator, tan away and refused to produce it. tn 
offence committed was not theft, but secreting a document uno 
B. 204 1. P. C. 3 M. 261. 

S. 20S. (False personation for purpose of act or prO* 
eeedtng in suit or prosecution). 

the offence it committed even though the person 

consents to the personation. 1 if. H. C. 450, 1 Weir 182, 5 

—the accused shpuld have assumed the name 
of the person ho is charged with having personated. M 
presenting a petition lo tho name of another person Is noi 
personation. 8 W. B. 80 , . 

personation of an tmagioary person (t not punishable u® ® 
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S, 205. (r«lt« penonatlon for purpoie of act or pro* 
•caading in suit or proaaeutlon) — contd. 

—^falsc perionatlon before a Regtaterlog Officer is punishable 
under this section. 5 Dam. L. R. 13S. 

the word ‘suU* ought to he confined to such proceedings 
as are directly dealt with by the C P. C under that description. 22 
<!.943. 22 M. 256. 

S. 206 (Traudulant ramoval or concaalment of pro- 
perty to prevent Ua aalzuro aa lortaftad or In axaeutlon.) 

—when the property la already taken and the remoral is 
subsequent, no offence is committed 8 A. W. N 237. 

the removal, concealment or transfer of property must be 

-fraudulent, 18 W. ft. 65. 

a person, who, to protect bis own property from confusion 
-with property which is liable for a decree, makes it over to another 
person does not commit any offence. 19 Bom. L D. 535 . 4 Som. 
Ct. C. 119 . 41 I. C. 160 . 18 Cr. D. J. 784. 

fraudulent removal of property to prevent it from being 

-taken iQ execution of a decree made by Collector constitutes offence 
under this see 2 B. L. B 4. 10 W R 46. but see 8 A N. 237. 

-^where the accused cut and carried off crops which were 
.attached In execution of certificate under the Public Demands 
Recovery Act. lie committed an offence under tbe second part of 
■the section. 28 C. 217 : 5 C. W. N. 291. 

the assignment by tbe decree>boider of a decree obtained 
upon tbe basis of a debt which Is under attacbment does not per se 
-amount to tbe commission of an offence unuer this sec. because 
-such assignment cannot affect tbe right of tbe attaching creditor. 
36 A W N 26 • 3 A L. J. 1. 

in the case of a transfer for valuable consideration, creditors 

who can only look to tbe property as available m execution, cannot 
object to the transfer as fraudulent if it has been made and accepted 
bonafide. 4 11 S.C. K. 84. 

the forfeiture contemplated by the sec must be under a 

sentence pronounced by a Court of Justice or other competent 
authority. 8 A. W. N. 237, 

conviction without previous sanction is not bad if there has 

been no failure of justice. 28 C. 217. 

where tbe accused wae charged under 8. 206 I P C. with 
fraudulently transferring three properties to three different persons 
-on a certain day. in order to prevent their being seized in execution 
of a decree and tbe prosecution tendered evidence of five other 
fraudulent transfers of property, this evidence was admissible under 
-ss. 14 and 15 Evi. Act. 16 B 414. 

S. 209. (Dishonestly making false claim In court.) 

— attempt to execute a decree cannot correctly be descr 
-as a false claim, tbe sec. relates to false and fraudulent cla' 
Court of Justice. 12W, B. 37. y* 
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S. 209. (Dishonestly making false claim In eeuH)—co7ild. 

10 A~W^^ wbere the part of the claim is false. 


faioJi a person cannot be convicted both under this section and for 
f. ^testing the plaint, the latter being an ingredient of the 
former offence. 21 A. VV. Jf. J87. 

word claim in s. 209 I. P. C. cannot refer to a document 
produced in evidence to substantiate the relief asked for in the 
plaint. 28 M. L. J. 486. 

S. 210. (rraudulently obtaining cfeeeee for sum not due)* 

. * ' offence is committed when the decree is fraudulentij 

ootained* and the fact that decree has not been set aside, though 
aamissihle in evidence to prove that there wag no fraud, is not b 
oar to a prosecution under this sec. 33 0. 193. 

■ — if there is no fraud no offence is committed. 64 P.L. B* 
1914 : 11 p. W R. 1214 

, ““—the mere presentation of an application for execution of s 

“.?®”®J9notsufficient. it must be executed. 23 C 971; li W. B. 
37. 7 p. R. 1885. 13 P, R. 1902. 

. . “■■"“after it has been satisfied’* does not mean the papmeot 
being certified to the court. It only indicates the fact of eatisNctlon 
^ ”• ® »'• ”’• "• 

““Where the deeree.holder did not mention In his application 
for ezeoution of decree the fact of his having received a certain 

money from the Jt. Or., he was cuilty of an offence under 

8. 210 I. P. C.. 59 P. L. R. 1911 s 10 I. 0. 646 . IS Or. L. J. 189. 

. “ — where a fraudulent exparle deorce is obtained for a sura 
wtJicb had been dIssJlowed io the former suit In which only a 
partial decree was allowed, the court la which the second suit was 
tiled can take action under this aeotion. 90 I C. 660 : 1925 Lah. 
524 ; 26 Cr. L. J. 1588 ; 7 Lab. L. J. 341 s 26 Funj L. R. 717. 

, , ®* 211, (False ehavge el offence made with Intent to 
Injure). 


{Par the dtalincUon between i 
18:). 

Scope of the seetfon. 


M? and Stl, sec nofes under 


arc to I . > • . . , _ 

coniplali . , ' ' • . 

means vuai me vuiiiuiaiui was fa*#*! - - 

**| ‘h“t to secure a conviction in this class of cases i( must os 

estabiiahcd beyond reasonable doubt that the circumstances are not 

mercif consistent with the guilt of the accused but entirely 

•isteni with Its Innocence. 1C C. L. J. 453. To constitute an offsnee 
-oflir/,*' '}* *^®^*^*' referred to must be made 

r or (o a court who lias power to Investigate and send it iot 
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S, 2tT. Seepo otth* teetlon^conftf. 

trial, and it must be an accusation made with the Intention to set 
the law in motion. 30 A. 715 : 15 A. L. J. 767. 

where on the report of a person to the police that ho 

suspected certain person to have committed an offence the police 
made an investigation and found that there was no truth io It, 
the report did not amount to a •"charge" and proceedings under 
a 211 cannot be instituted. 831.C.525: 1935 Lah. 335 : 26 Cr. L 
J. 1165. 

this sec. applies to all whether a private individual or an 

officer. 11 W. R. a. 

•'—Intent to cause injury is a necessary element of this section. 
7 C. 96. 

-^it must be established satisfactorily in the mind of the 
Judge or the ilaglstrate that the complaint was made with intent 
to cause injury or that It was a false complaint made with the 
knowledge that It was false. 6 Pat. L. T 365:83 1. C 701 1935 
Pat. 329 s 26Cr.L. J 141. 

-^“iDstituting or causing to be instituted any crimioal pro« 
ceediDg” Is itself an offence apart from falsely charging 8 W. R. 87.» 

—making a charge to the Police in respect of a cognizable 
offence a crimioal proceeding may be instituted under this see. 
but in case of non-cogoizable offence a charge before the Police 
is not such proceeding within the meaning of the eee. 17 C. 574 
F. B., 5 W. R 32, 22 B 596, 20 M. 79, 2 N. L. R 119. 

—a charge laid before the police is a criminal proceeding 
Within the meaoiog of this sec. 4 Pat. 472 : 1925 Pat. 678 

where the circumstances of the complaint before the U. are 

of a civil nature, no offence Is committed under this sec. if they are 
found to be false. Rat. Un Cr. C. 3. (1865) 

the statement made to the Police Officer should not be 

reduced to writing In accordance with s. 154 Cr. P. C. 27 M. 127. 

the Legislature did not regard the two phrases, “institute 

f.. v-- — -_i — 1 J — .. ,_j “falsefy 

* ■ ■ ■ ■ . • • t there 

other. 

■ . utually 

ezclusive In meaning, so that the institution of criminal proceeding 
must be by something which le not a charge and a charge must be 
something which is not the Institution of the criminal proceeding. 
This cannot be for two reasons: first, there is no mode by which a 
private person can Institute CTiminal proceedings, except by 
making a charge : and if be does not do it by the ‘charge* be never 
does it. to whatever length the proceedings may go, and secondly 
because the last part of the section speaks of proceedings instituted 
on a false charge. 17 C, 574 p. 578 F. B. 

the term •‘institution” In i 211 means the institution.. 

by the accused himself, or by the police or others in conseijuence 
the accused's action. In some criminal court. 65 I. C. 434 : 23 r 
J. 82 : 1923 Lah. 133. yf 
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S 211. Scope of the section — eontd, 

——the word false ebarge must not be understood fn any 
tecbnica) or restrictive sense, but in the ordinary nieaniog of false 
accusation made to any authority bound by law to investigate it 
or to take any steps IQ regard to ft. such as giving information of 
it to superior authorities, and institution of criminal proeeedisgs 
includes the setting of the crimlnsl law in motion. A complaint to 
village if., in such a case amounts to a “charge” and is #1*0 
institution of a criminal proceeding. It would be otherwise if to® 
offence complained of is one io regard to which the information 
need not under s. 45 Cr. P C., be passed to the higher authori* 
ties. 33 M. 2S8 r . B. overruhng 31 if. 506. 

“false charge" means a false aesusation made to any 

authority bound by law to investigate it or to take any step io regard 
to it. 1930 Pat 550 : 1930 Cr. C. f094. 32 if. 258 J2e/. 

the true test seems to be, does the person, who makes tb» 

fltatemeot which is alleged to constitute the “charge*' do so 
the intention and object of setting the criminal law In motion 
against the person against whom the statement is directed : such 
object and mtention may be inferred from the language ^f 
statement and the circumstances in which it is made. S6iS. ol9, 
aee afro, (1915) M. W. N. 2?2. 8 A. L. J. 11C8: U P, R. 1S72. 

——to constitute an offence under this section it Is 
that false charge Is made though no prosecution has been iostltutea 
thereon. 46 C. 807. 27 Af. 129. 1 A. 497. 

—where a person at whose instance proceedings under s 2ll 

I. P. C. are instituted, is never charged in any court nor is be etfr 
put upon bis trial before any Magistrate nor any proceedings were 
taken against him before the court Io which another person woo 
was alleged by the false complainant to bo his accomplice was 
involved, it cannot be said that tbo offonco under s. 311 1. P. 

an offence wbicb was committed in or in relation to any proceeamg 
in court though another person against whom also false coniplS‘“' 
was made in tbo same transaction is tried in court. 19»8 Lsm 
259 ; 9 Lah 403 : 10 Lab. L J. 318 ; 29 Cr. L. J. 605 : 29 Punj L* »• 
415.(43C 1153, 44 O. 650J V7e/.. 1934 AH. r79./o/. (34 A. 522. 19r. 
R. 1917) not /ol. 

—it is not a correct proposition of law to say that In every 

case of a complaint being aummarUy dismissed by the *j * A 
it is for tho complainant to Justify that bis complaint is a good 
correct ono 93 I. O. 465 : 27 Cr. L. J. 1345 ; J927 All. 107, 

—no summons is necessary to bo Issued upon the compialntot. 
26 A. 244. ^ 

—•when thtf accused Is under trial the charge abooid^not 
pending 4 C. L. J. 88, 16 W. K. 67, 1 M. fl. O. 30. 1 A. 52i. -» t • 

II. 1886 

—a statement or Information to the Police or 

certain person to hare committed an offence Is not a 
institution of a criminal proceeding within the meaning o* ‘ - 
»*c.. N C. L. R. S33. 19 H, 51, 1021 M. IV. N. 1125. (1904) It !’• «• 
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S. 211. Seppe pf th* ipetlon — contd. 

(16T8) 14P.R. 1879, 4 A L.J. 361: 57 A. W.N. J49.6 Lah 28:26 
P. L. R. 131,4 Pat 471 * 1925 Pat. 678. but where the lotention ts to 
set the criminal law in motloa an offence under this section Is 
committed. 4 Pat 472 1925 Pat 678. 

there is an easentiai difference between a mere information 

to the police and a definite statement to it that a certain person 
has committed a particular offence, a 511 applying to the latter 
case. 85 I. C. 818 : 26 Cr. L. J. 594 : L. R, 6 A. 71 Or : 1925 All. 472. 

an appltcatiou to the police not being inquired into, the 

applicant addressed a petition to the Deputy Commissioner for 
inquiry into the matter, held that the petition was not a complaint 
and action cannot be taken under a 211. 75 I. C. 543 : 1924 Kag. 
U5:24Cr.L J. 959. 

but if suspicion Is follwcd by active steps against the person 

suspected, then it IS a charge. 19 W R 5. J6P R. 1870 

—~the false charge must be made to a court or officer com- 
petent to investigate and send it up for trial. 13 C. W. R. 398. 

6 0. 620. 

—a false charge agalnet a public servant must be made to 
an officer competent to iDveetigate and eend It for trial 33 C W. 1?. 
1058 : 1929 Cal, 724 . 1929 Cr. C. 360. 122 I C 627. 31 Cr. L.J. 
430. 

-.-it must be an accusation made with the mtention of setting 
the law IQ motion. 39 A. 715 

sending a telegram to the Collector saying that the 

Tahsildar add cectaia others in hU absence eotered hia house and 
forcibly inoculated his wife and children and then stating before 
the M on inquiry that be had beard that his house was forcibly 
entered into, was not a complaint in law and prosecution could not be 
maintained under this sec. 7 A. L. J. 618. 

statement before a 

under 8. 161 Cr, P. 0. canoo • . 

this sec. 31 M. 508, 6 M. L. T . • >■ 

to constitute the offe ■ 

instituting the criminal pros t 

lawful ground for such procee, . * 

unless the person making a charge actually knows that 

there is no just or lawful gronnd for it, he is not guilty of the 
offence, and cannot properly bo eonvlcted of it. U is not enough 
to find that be has acted in bad faith, that is without due care or 
.-J • that be had no sufficient 

■ • charge to be true. The 

* in acting upon informa- 
Bources. natural malice 
relevant evidences, more 
or less cogent, but the ultimate conciusion mast be, m order to 
satisfy tlfe definition of tbs offence, that the acensed knewtbat-^ 
there was no just or lawful ground for proceeding. It may ’ 
difficult to prove the knowledge, bat however it may be, it * 
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S. 2ft. Seopd of the aectien — conld, 

be proved and unless it is proved the mformec must be acquitted. 
29 P. R. 1894. 

—where there are separate opinions of two different tribunals 
it may be taken as generally or normally safe guide to suggest 
that definite expression as to the malice of either party is desirable 
and the order for prosecution was not sat aside. 3 Pat. L. T. 93, 1. 

C. 336 : 23 Cr. L. J. 272. 

a person cannot be proceeded against under s. 211 uol^sa 

the Magistrate to whom the complaint was made had first investi; 
gated original complaint according to law. 951. C. 68 : 27 Cr. L. J. 
740 : 1926 Bom. 284 : 28 Bom. L. R. 490. 

—where the information of a theft is laid on the strength of 
the statement of another person, to prove the falsity of the inferoia* 
tion, the latter must be examined by the prosecution. I8 C, 

N. 391, 

——an offence of Instituting a false complaint not having been, 
committed before the if. who orders the prosecution, or brought to 
bis notice in the course of a judicial proceeding, the prosecution 
under s 211 is bad. 7 C. L. J. 37i. 

—where a if. purports to act under s. 190 Cr. P. 0. he should 
not order a prosecution before giving the accused person an 
opportunity of stating ciearly wbether he abandons bis charge or 
wishes to support it. If be says the latter the court should gire 
him so opportunity of putting forward wbat be wishes to saylu 
support of the charge. 89 J. C. 829 : 26 Cr. L. J. 893. 

• «•• • ... xho Police 

offence and 

« (mount to a 

. • I. R. 81 : 23 

Cr. L. J. C41 ; 9 O. L. J. 342. 

if a crimlnsl case is compromised before the fuil evidence 
ofthoeoniplaioaati8given.it is oot proper to direct a proscootiou 

under s. 2U 1. P. C. 74 J. C. 1054 : 24 Cr. L. J. 862. 

—to fall under this see. the false charge must be ma^de to 

. 1 , :i : : . . t . . ; i ; . . ' . • ■ 

- - unless there is an Joteotion to set the law in motion sgolost 
anybody no offenoo under 8. 211 f. P, C, Is committed. 6 H. !<• • 

20* J 75 1. C. 158. 24 Cr. L. J.WO. 

"If such erlmlnal prooosdlng be Instituted". 

—the criminal proceedings ood false charges contemplsfed 
by sec. 211 1. 1’. C. mean prccc^logt instituted and 
according io |ho provisions of criminal case In force In ufll'* 
iud.a 25 Bom. L. It. 732. 
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S. 211. *'lf Buch erlmlnal ppoeeeding bv Instituted.'*— confi. 

a complaint under ». 1 Breaches of Contract Act, which 
is withdrawn before anjr order le made, is not a criminal proceeding 
witbinsec. 211 1 KC. 43 M. 443. 

a complaint to Village Magistrate is a charge and institu- 
tion of crimal proceedings within this see. if it is bis dutj to 
forward such complaint lor action to the higher authorities. 32 
11. 258 F. B. 

where a person informs the Police that he suspects, without 

deilberatel; charging him with the offence, it ma; not amount to 
giTiDg false information within a 211 J. P. C. but where bis intention 
was to set the criminal law m motion against ^ be is guilty under 
S.211. 4 Pat. 472. 

•^—lodging false information with the Superintendent of Police 
that the informant and bis mother were wrougfully confined by 
criminal proceeding in 
. . be summarily tried. 1930 

is a criminal proceeding 

• . t. 472. 

— this part of the sec. would apply to such cases when the 
charge related to the more serious offence. 17 C. 574 F. B.,14 0, 
W. N. 556. 

-~it is not limited to the bringing of the charge before a 5f. 
When a charge of cognirable offence ia made to the Police against 
the specified person, crimiaal proceeding is instituted thereby. 20 M. 
79. 27 11. 127. 

it includes the setting of the crlmioa] law in motion. 32 M. 
258 F. B., 31 U. 506 oierrufed. 

but differing from the view of the Calcutta and Madras 

High Courts the Allahabad High Court and the Punjab Chief Court 
have held that where the offence commuted does sot go further 
than the making of a false charge to the Police, the making of such 
obarge does not amount to Institution of criminal proceeding 
nothwithstanding that the offence ao falsely charged may be one 
-of those referred to m the second paragraph. 16 A. 124 27 A W 
N. 149. 10 A. L. J. 4:8, 6 A. L. J. 989. 5 A. 215, 598, 16 A. 124 3 P r' 
1888, 26 P. R 1888, 26 P. K. 1908. " * ' 

_ , L,. - » . . . . JJQtJjgj Jjg 

' , ■ • • ■ .letition to 

■ ' * ... of Wards 

* '■ ■ ■ ■ • • i ■ ■ ' meanlDg 

-of sec. 4 (h) Ur. P. C, and there being no institution of criminal 
proceeding, no offence was committed under this sec. 109 P. R. 1904. 

where the Police report regarding certain offences was 


xuitoe i«as guui>. 
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S. 211, Scope of the section— ‘ 

be proved and unless it is proved the informec must be 
29 P. R. 1894. 

— where there are separate oplotons of two different tribuosls 
it may be taken as generally or normally safe guide to sug^^^t 
that definite expression as to the malice of either part? is desirsbi^ 
and the order for prosecution was not sat aside. 3 Pat. L. T. 93, 6SI. 
C. 336 : 23 Cr. L. J. 272. 

a person cannot be proceeded against under s. 211 unUs* 

the Magistrate to whom tbe complaint was made had first iovestl* 
gated original complaint according to law. 951. C. 68 ; 27 Cr. I» J* 
740 -1926 Bom. 284 : 28 Bom. L B. 490. 

where the information of a theft is laid on the strength of 

the statement of another person, to prove tbe falsity of the informs* 
tion, the latter must be examined by tbe prosecution. IS C. 

N. 391. 

an offence of instituting a false complaint not having 

committed before the M. who ordera the prosecution, or brought to 

his notice in tbe course of a judicial proceeding, the prosecut'<^’’ 
ander e. 211 is bad. 7 C. L. J. 371. 


——where a M. purports to act under s. 199 Cr. P, 0. he sbwW 
not order a prosecution before giving the accused person an 
opportunity of etsting clearly whether he abandons bis charge or 
wishes to support it. If be says tbe latter the court should 
him an opportunity of putting forward what he wishes to ssyh' 
support of tbe charge. 88 I. C. 829 : 26 Cr. L. J. 893. 

—tbe offence under s. 211 la a noo-cogoizable one. The PoHcj 
OD-cognlzabie offence ana 

does not amount to » 

• tv. K. 317,691. B. 81; 23 


—if a criminal case is compromised before the full evldrecs 
of the complainant is given, it is not proper to direct a prosecution 
under s. 211 1. P. C. 74 I. C. 1054 ; 24 Cr. L. J. 862. 

—to fall under this eec. the false charge must be mads to 
some person in authority 1. o., to a person who is In a position to 
the offender punished. Tbe charge must be embodied either in com- 
plaint to a M. or in respect of a cognizable offence to a Police ome”- 
26 0.0. 44 1 1923 Oudb. 4. 16 C. 620. 30 0. 415. 26 B. 150, 32 51. »/ 

unless there Is an Inteotlon to set tbe law In motion 
anybody no offence under 8. 211 J. P. C. is committed. 6 B,!*. • 
20* ; 75 J. c. 158. 24 Cr. L. J. 910. 


‘*Ii such criminal proceeding he Instituted**. 

—the eriminal procecdingt and false charges contempf**^ 
by ICC. 211 1. P. C. mean preccediogs Instituted and ®bsfge»®* . 
according to the provisions of criminal case In force In B"*' 
iudiB 25 Born. L. H. 722. 
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S. 2tt. “If luch erimlnal procaeding be inatltuted." — conld. 

A complaint uD<icr s. 1 Ureaebea of Contract Act, which 
is withdrawn before anp order la made, is not a criminal proceeding 
within sec. 211 I P. C. 43.M.443. 

a complaint to V'lllage Magistrate is a charge and Institu- 
tion of erlmal proceedings within (bis sec. if it is bis duty to 
forward such complaint lor action to the higher authorities. 32 
11. 258 F.B. 

.—where a person informs the Police that be suspects, without 
deliberately charging him with the offence, it may not amount to 
giving false information wltbtn a 211 J. P. C. but where bis intention 
was to set the criminal law in motion against X he Is guilty under 
51.211. 4 Pat. 472. 

—lodging false information with the Superintendent of Police 
that the informant and hia mother were wrongfully confined by 
the Police officer constitutes institution of criminal proceeding in 
respect of cognizable offence and cannot be summarily tried. 1930 
<3al. 711 1 1930 Cr. C. 1111 

a charge laid before the Police is a criminal proeeediog 

within the meaning of the section. 4 Pat 472. 

-.— this part of the seo. would apply to such eases when the 
«harge related to the more aerious offence. 17 C. 574 F. B.,14 0. 
W. N. S56. 

~~lt la not limited to the bringing of tbe charge before a M. 
When a charge of cognizable offence is made to tbe Police against 
the specified person, crimioal proceeding is instituted thereby. 20 M. 
79. 27 M. 127. 

,. --.t .j.. .kA --Iminal law In motion. 32 M. 


' • ' • f tbe Calcutta and Madras 

• ' ■ • • and tbe Punjab Chief Court 

. • mitted does not go further 

. ' '* ' . Police, the making ofaueh 

charge does not amount to institution of criminal proceeding 
nothwltbstanding that the offence so falsely charged may be one 
-of those referred to in the second paragraph. IG A. 124. 27 A. W. 
N.149.10 A.L. J.4Z9.6 A.L.J. 989.5A. 215, 598. 16 A. 124 3 P. R. 
1888, 26 P. B. 1888. 26 P. R. 1908. 

where a man burnt his own house and charged another he 

committed the offence under this seo and s. 195, 8 W. R 65. 

where the accused while on tour submitted a petition to 

tbe Deputy Commissioner against a manager of the Court of Wards 
held that the petition not being a complaint within tbe meaning 
•of sec. 4 (h) Cr P. C. and there being no institution of criminal 
proceeding, no offence was committed under this sec. 109 P. R. 1904. 

where the Police report regarding certain offences was 

foand to he false he could not be prosecuted under this sec. as be 
had not instituted a criminal proceeding against any person, 4 C. 
W. N. 347, but when tbe report falsely implicated certain persons the’ 
Police was guilty. 2 W. R. 44. 
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S. 211. "If sueh criminal praeaadings be Instituted"— 

——where the accused submitted two false reports on the srHine 
facts one to the police and the other to the Magistrate, proceedings of 
the police under s 182 I, P. C is not vitiated by the fact ths^ 
the Magistrate simply dismissed the report without comtuenciz’S 
proceedings under s. 3111. P.C. 1928 All. 342 t 26 A. L. J. 533 : 9^ 
A. 1. Ct, K, 458 : 114 I. a 189 ; 30 Cr. L. J. 272, but see 1928 Bang. 
254 : 6 Rang. 578 ; 114 I. 0. 635 : 30 Cr. L. J. 342. 1929 Sind 115 : 39 
Cr. L. J. 399 . 115 I. C. 313: 23 S. L.R.22S; 1929 Cr.C. 106,11<B 
C.37:30 Cr. L. J. 10, 

where the police after inquiry made a report to the Magis-trate 

that the case brought by the complainant was maliciously false and 
it was not challenged by tha complainant his conviction under a. 211 
I. P, G. was not Invalidated by reason of the failure of the ifagistrate 
to issue notice to tbe accused. 1929 Pat. 650 ; 1929 Cr, 0. 3<8j^ 
1201.0.48: 8 Pal, 734 : 30 Cr. L. J. 1144. 6 0. 495 and 14 C.TO* 
Explained. 

—where a complain is partly true and partly false the csi® 
must depend upon its own circumataoces having regard to the fact 
whether it is substaotially true or substantially false, 5 O.W.h.isT' 
—compounding of offence Is not couclusive answer to a cbsrge 
under this aee. ll C. 79. 

—a person cannot be convicted of abetment of false charge 
only for giving evidence in support of euch charge. 9B, L. B. Ap. 
16. 10 C L. R. 4. 

— where false complaint Is made and proceedings aretaW* 
in good faith by Magistrate without jurisdiction the complainant 
will not be liable for prosecution for false Domplaint. 1930 Pat. 559* 
1930 Cr. C. 1094, 1925 Pat. 400 fol. (17 C. 574, 32 Mad. 258) Eat. 


Trial. 

—failure on the part of the accused to establish the 
of his allegation does not give rise to tbe Inference of Its falsity* 
The prosecution must estsbiisb beyond reasonable doubt that the 
circumstances are not merely incoiisittent with the guilt of the 
accused but are entirely inconsistent with the Innocence. 17 0. '*• 
Jl. 379: 16 C. L. J. 453. 6 Pot. L. T. 365 ; S3 I. C. 701: 1925 
Pat. 329. 113 1. C 455 : 30Cr.L.J. lG7j 1929 Mad. 496. 

—the prosecution Is to establish ita case ; failure on lb« 
of the accused to examine any particular witness will not Imply •«* 
guilt of the accused. 18 C. W. N 391. 8 W. R 87. 3 B. H. C, 10. 

—when a false charge is made before tbe M. ssnctloo »» 
rri^ulred to proseente under ible eec. 14 Com C. R 362 ; J Coni. Lf. 
C. 125. 34 A. 522. 

—but when the complaint Is made to the Police bo e^nclieu 
In rcduirrd. 24 \V. R. 41. 25 W.R, 33. 16 P. K. 1870, 14 P. R- 1”-' 
7 AI. 292. 3 C. IV’. H. 33. 12 O. W. N. 573 : 7 C. L. J. 373. 37 C. -IW 
U » R. 13». 1911, C L. n. R. 50, 8 L D. R. Aai. 1915, , , , 

when both Information to tbe Police Is given and 

to ihr court If made ou the same oltrgaticn and charge and 
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S. 211. Trial— confif. 

complaint are investigated bp tha court Banetton of tbc court Is 
necessary to prosecute the informant even in respect of the false 
charge made to the Police. 44 C. 650. 4 Pat. 323 : 86 I. a 825 : 1925 
Pat. 483 ; 6 Pat L T. 457, 43 C. 115 

—before proceedings are instituted under this section oppor* 
tunity must be given to the accused to prove the truth of bia case ; 
where such opportunity is not given the conviction cannot stand. 
31 C. W. N. 124 : 1927 Cal. 175 t 99 I. C. 40S : 28 Cr, L. J. 152, confra. 
7 Pat. 403 : 117 I G. 647 : 30 Cr. J. 842 : 1929 Pat. 70. 

the complainant should be gteeo a reasonable time and 

full opportunity to prove hia cate before sanction is given, 1924 
Pat. 138, 5 C. W N. 106, 33 C. 1. 6 C. 496, 7 O. 87. 208, 8 C. 435. 27 C. 
921 and all the witnesses whom the person accused wishes to pro- 
duce must bo heard 6 C. 584, 27 C. 921. 

as a matter of sound judicial discretion a M. should not 

proceed and direct that the person suspected be tried until s&me 
person aggrieved has complained or until be has before him a police 
report on the subject based on an Investigation directed to the 
offence to be tried and in cases of alleged false charges until it ia 
clear that the original charge has been either beard and dismissed 
or abandoned. And before the order to prosecute for the falsa charge 
la made, the person who made the original charge ebould bo offered 
an opportunity of supporting or abandoning it. 14 C. 707 F. B. 
MS aUo 30 0. 4lS, 3 C. W. N 758. 1C W. N. 452. 

.._tho offence under this eectlon is a son.cognizable one, so 
the Police are not empowered to investigate into a non-cognixabla 

’ ' ■ ■ int to a complaint 

550 : 1925 Mad. 672 : 


f the police inquiry 
complained against 
I recorded on oath 


except the Calcutta H. C all other authorities have held 
that in grantlngsanction opportunity should be given to the accused 
of beiog beard, but the omiesios to do that wii? not faralidate the 
sanction 22 B. 596, 6 0 582, (1890) Rat. Un Cr. 524, 10 M 232 

F. B., 4 A. 182. 5 A. 36. 8 A 38, 15 A. 336. 29 A. 587, 30 A 52 2 A. 

W. N 1. 27 A W. N. 268, 54 P. L B. 1918. 

complainant's failure to prove his case is not sufficient to 

■ - 83 I. C.701. 

I complaint as false and 
lay compensation to the 
re instituted but should 


the accused cannot be tried under this sec, before the 

disposal of the original proceeding. 4(J.L. J. 88 3 C. W N ?■!« 
I A.527.2SP.R.1886.1 M. E.C.30 n. /58, 

—summary proceeding under this mo. is improper. 28 C. 251 
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S. 211. Tfial — contd. 

the jury shall be asked to say whether the charge was fals^ 

and whether in instituting that charge there was no just or lawful 
ground. 1 C. W. K. 301. 

Sanction. 

when a /ajse charge has heea made ooly to the police or 

when the person making the false charge has not applied to the 
Magistrate and where no proceedings ;n the court have ensued, no 
complaint under s. 195 Cr. P. C. is necessary before prosccotiuo 
under s. 211 1. P. C. 105 L C. 454 ; 23 N. L. R. 136 : 28 Cr. L. 3. 931- 

——where a report is made to the police and subsequently J 
complaint IS lodged against a person who launches a counter-cos' 
against the Informant under e. 211 I. P. C. and the accused is ois 
charged, the allegation in the two cases being more or less 
same no prosecution under s 211 1, p. C. could be sustained wilbou' 
complaint being first made by the court which tried the case. 53 1/ 
324 : 99 I. 0. 118 ; 1927 Cal. 95 t 28 Cr. h. J. 86. 

—where an loformaiioo to the poUce is foUotv^cd by a complaijj 
to the court based on the earnc allegations before the court couia 
take cognizance of an offence under s. 811 in respect oftheiai^ 
charge made to the police, the saoetion of complaint of the court 

Itselfunder 8. 193 (l)(b)Cr. P. C. is 

it was an offence committed in rel 
The fact that the complaint was 
makes no difference. 4 Pat. 323 . 86 . 

L. T. 457 (43 C. 1152, 44 C. 650) /ct , 

30 Cr. L. J. 399 : 23 S. L. R. 225. 

sanction for prosecutioD for o false complaint roiyins 

on the police report without giving any opportunity to 
plainant to prove bis case is bad. 8 pal L. T. 662 : 103 I. C. 63 : - 
Cr. L. J. 639 ; 1927 Pat. 402. 

—the mere fact that tbo complainant has failed to P|t 
rase is by itself not sufiicieot to sanction a prosecution under tu 
sec. It must bo satisfaotorlly established that the complaint vs 
made with intent to cause Injury or that It was a false p' , 
made with the knowledge of falsity. 6 Pal. Ij. T. 365 ; 19-5 1 
329 : 83 I. C, 701 : 26 Cr. h. J. 141. 

S. 212. (Harbouring elfenifep}. 

—It is to be proved that tbo accused has harboured 
eealed the offender intending to screen such offender from ^ 
punishment. 12 A. 432, 3 A, 279 F B., 21 P. R. 1867. 

—the word “offender” roeans a person who has 
provisions of any criminal law which is punishable , „,iihfr 
death, transportation, imprisonment or fine. Where there ^"fknev 
ofllrmatloo nor any clrcumslBnlfal evidence that the so 

or bad reason to believe tliai tbo person he was harbouring 
offeoder he cannot be punished under a. 218. 1930 A. 33*. t-t 
319 • 31 Cr. L J. 288 : IWOCr. C. 49 
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S, 212. (Harbouring eltendor) — contd. 

'A perron is supposed to “know"' within the meaning of the 
sec. where there is a direct appeal to his senses. A person baa 
reason to believe under b 20 If he has suflicient cause to believe 
the thing but not otherwise. 1930 All. 33 : 121 1. C. 549 : 31 Cr. L. J. 
28S : 1930 Cr C. 49. 

S. 213 (Talcing gilt &e. to screen from punishment). 

to convict under this sec. the person screened or attempted 

to be screened must be held guiltp of an offence. 37 B G58 : 15 
Bom. L. R 094 2 Bom. Cr. C. 101 Mere snspicion of his having 

committed an offence will not be suflicient to convict the accused 
under this see. 33 C 430. 

monej paid for obtaining release of a person wrongfullj' 
confined a polIcC'Ofiicer cannot be regarded as lliegal gratifica- 
tion but as money extorted. 4 C. W. N. 755 : 27 0. 925 

— -to oonviet under this sec. the facts should prove that there 
bss been an actual compounding of an ofTenee. and there is 
euperadded to it an acceptance of or attempt to obtain or agree- 
ment to accept a gratification or restitution as a consideration for 
the compounding. Actual eoncealmeni, or screening or obstruction 
from proceeding even for a short time may be sufficient but there must 
I, . ‘‘■•trueUon from proceeding 

• >ame person subseriuently 

purge the offence 52 0. 

• 1 L. J. 278 1935 Cal. 85. 

■ • • ' r 194 Diss 

S. 214. (Offering gift or restoration of property In Cnnsl. 
deration of screening offender). 

the wording m the seo presupposes the actual ootnmission 

of an offence concealed. 14 M. 400. 20 'V. R. 66, 15 Bom. L. R. 696* 
37 B, 658 : 20 I. C 613 ; 14 Cr. L. J. 453. 

-this section includes the offer of a bribe by the person who 

has committed the offence which it Is desired to screen. 1 Weir 194. 

— -although the proof of the arrangement must be similar to 
,1 , *1 .. -I... Qf any agreement which 

parties were free from 
■ tware of their respective 

to a so-oalled arrange* 

if the offence is compoundable one it is not material whether 

the accused had the right to compound it. 6 L. B. R. 480. 

S. 215. (Taking gift to help to reerver stolen pro- 
perty etc.) 

—this sec. does not apply to the actual thief but to some one 
who, being in league with the thief receives property, without at 
the same time using all the means in his power to cause the 
thief to be apprehended and convicted of the offence. 23 A. Rt * 
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S. 215. (Talcing gift (o help fo raeever stolen propctf 
etc!.}— conirf. 

88 I C. 353 ; 26 Cr. h. J. 1121 : 1925 Lah. 553, 26 JI. L. J. 598, 1 L. 
B. B. 199 F. B,, 1914 U. B. B. 43, 26 P. L, K. 303. 

It canoot be a defence to the charge of accepting money 

for returniog atolen property that the person who takes the ooney 
is himself the thief. 85 I. O. 225 : 26 Or. L. J. 481 : 22 A. h. J. 838 ! 
46 A. 915 : 1924 AIL 783, 23 A. 81 not Fol. 

it cannot bo a defence to a charge under this see. to say 

that the accused ceas himself the actual thief of the stolen 
property. J928 Sind 168 : 110 I. C. 592 : 29 Cr. L. J. 736. 

if the taker of gratidcatioo uses all means in his power to 

cause the offender to be apprehended and conricted of the offence, 
the taking of gratification under pretence of helping the person to 
recover movable property of which he has been deprived by ^ 
offence under the Code is not punishable under this section. 5- C. 
151 : 84 I. O. 649 : 40 C. U J. 278 : 26 Cr. L. J. 345 i 1925 Cal. 85. 

——where the accused helped the owner id recovering bis 
that had been stolen and there was no evidence oonneotlogi the 
accused with the thief except mere auspicioo, under tbecireumstan^ 
the accused could not be punished under s. 215. 25 A. I/, •f. 8oo : 
30 A. 186 ; 106 I. C. 437 : 1928 AIL 22 : 29 Cr. L. J. 21. . 

—if a person aotuaily takes gratifioatioQ it must' be ssiiidM 
that he agreed to take and the other to give It in that parti^ui^r 
form or shape but where the gratification has not actualJy 
and there is disagreement, the Idea of agreement or consent i» 
negatived. 20 A. 389. , 

■“—where the accused proposed to the owner of some 
buffaloes that if the latter would give him Hs. 200 and promise t 
take no step against the thieves be would procure the restoration 
of the stolen cattle but the owner not agreeing to the proposa 
reported the matter to the police, the accused was rightly conrleteo 
of an attempt to commit tbe offence under s. 2l5 1. F. C.,45 A* 
159 ; 20 A. JL. J. 927. 20 A. 389 not /of. 

—to constitute the offence the property must be 
tbc possession of some person by means of an act which Is 
offence under this Code. 9 F. K. |9I5. jt nee 

—an attempt Is a stage in the commllment of the offen 
which Is intermediate between tbc agreemeot or consent ana < 
actual taking. 20 A. 389 rontro. 2L.£. it. 310. 

—where a cattle dealer takes a ransom for the *'“*‘’^**n*? 
of stolen cattle and falls to restore that property to the 
Insplio of the promise, be Is guilty of an offence 
I. P. C and not of the minor offence under s. 215 I. F. O.. * 

L J. 179 : 73 1. C. 115 : 21 Cr. L. J. 529 i 1923 Rang. 37. 


Tflal. 

—when the question Is whether the person m 

grsiiflcailon Is t be aelualtbief or not, alternative charges iho 
trsmed under s. 235. Cr P. C., < L. B, R. 199. 
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S. 216. (Harbouring edendar who haa eaeaped from 
custody or whoso apitrohonslon haa been ordered). 

it is an offence under this aec. to harbour or conceal a 
person for whose apprehension an order has been passed by a 
public servant, even when such apprehension is sought to be made 
not for the purpose of trying him for aa offence that he may have 
committed but for enforcing a puclahmeftt, already indicated, on him 
for having committed the offence. 11 C. L. J. 109. 

——to constitute an offence under this sec. it is enough to 
* . . * ' • ' ■ acre issned against the person 

, . • * tuaily committed by him. But 

• ■ • • f the harboured person should 

. • ■ s ; . • •• *147 • 55 M. L. J 503 : 1928 M. 

• “ 113 I C. 545 ; 30Cr, L. J. 183. 

—an offender may be bathoured in the house of a third person 
by one visiting him. 14 Bom. L. It. 583 : 1 Bom Cr. C. 151. 

the word “punishable*' is used to describe particular classes 

of offence. 11 C. L. J. 109. 

—A was convicted under a 224 1. P. C for escaping from 
lawful custody, B was convicted under a. 216 for harbouring A. 
If A is acquitted on appeal B should also be acquitted. 25 W, R, 
Cp.I. 

—the words “assisting a person m any* way*’ in i. 216 B, 
are general and Include every kind of assistance. 89 I 0. 152 ; 
26 Of. L. J. 1288 1 1925 Oudh. 423. (21 C W. N. 1062 ; 26 0. L. J. 141) 
/ol., 25 A. 261 not/ol. 

—the ways in which assistance may be rendered need not 
for the purposes of sec. 216 be restricted to methods which may 
properly be regarded as ejusdem generis ox of a like nature with 
supplies of food or of other necessary articles. 21 C. W N. 1062 • 
26 C. L. J. 141. 

making a sign to escape from the police Is an offence. 2 O. 

W. N. 260 : 12 O L. J 270 : 83 I. C. 152 : 26 Cr. L. J 88. 

mere giving a meal to a proclaimed offender is not an offence 

under s. 216 I. P C. because in the absence of evidence to that effect 
it cannot be assumed that the intention of the accused who gave 
food to the offeoder was to prevent the offender from being 
apprehended. 6 L. L. J. 481, 84 I. C. 1050 ; 1925 Lah. 289 . 26 Cr. 
L J.410. 

in order to establish an offence under s 216 I. P C. it must 

be proved that the person charged with harbouring a proclaimed 
offender knew him to be a person for whose apprehension an order 
bad been made by competent authority. 6 L. L. J. 478 : 84 I. C. 
1055 : 26 Cr. L. J. 415 ; 1925 Lah. 103, 

— —where the accused was not found to have known that the 
person he harboured was a proclaimed offender before the search 
of his bouse but he denied the fact that be harboured the < 
and gave ptevarlcatlog answers evidently with the * ' 
enabling the offender to evade apprehension, the false replies ' 
by the accused were sufficient to bring him within the ' 
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S, 216. (Harbopriiig effentfer who ha» c»eaped 
custody OP whose apppahenslon has been ordeped}— conm. 
of 3. 216 I. P. C. 11 Lab. L. J. 377, 7 Lab. 30 /ol.. 1930 Cr. C. 73 ; 1930 
Lah. 99. 1936 Lab. 206. 

——the word “harbour” does not only mean to provide shelteri 
food and clothing hut includea the assisting of a person in any way 
to evade apprehension. There is no tizne-limlt for the duration oi 
this offence which ts complete as soon as it is oommitteo. i* ** 
immaterial whether the evasion lasts six hours or siiyeaas. 
5 Lah. L. J. 329 . 73 I. C. 691 : 24 Cr L. J. 659 : 1923 Lah. 223. 


to eonsitute the offence under this sec. it is necessary that 

the person harbouring the offender must do it with the intention 
of perventmg him from being apprehended, there should also o 
legal warrant for the apprehension of the 'person barbouTCO. ^ 
Bom. L. R. 70 : 52 B. 151 j 108 I. C. 27 : 1928 Bom. 184 : 29 Cr. L. J- 


317. 


S. 2t6A. (Penalty for harbouring robbers or dacolfs). 
'Where an applicant bad lent to some dacolts his 
merely to facilitate them In removing the lool, be iii 

oonvJcted unders 216 A 22 A. L. J. 496 : 83 I. 0. 711: 1934 A». 
676 1 26 Cr.L. J. 151. 


■“7 persofls 
cilitatlDg 
• eetlon j* 
general. 


S. 2I6B. (Definition of harbour in ss. 212. 2l9i 216 AN 

“assisting a person in any way to evade apprehension 

means to point out some method eju^dem ffenens with those . 

In the earlier porti >n of the see. ; they will not for lostancr, inciu 
the assisting of on accused pereoo to escape by merely 
bare lie to the police as to his whereabouts. 25 A. 261, , 

Calcutta II. C. bos held that these words are not restrie_t®“ 
methods which may properly be regarded as ejuadetn 
a like nature with supplies of food or of their necessary V 
21 C. W. N. 1062 ; 26 C L J. 141 . 40 1. C. 731. followed in 89 1- ^ 
152 : 26 Cr. L. J. 12S8. 1925 Oudb 423. 

——where a proolnimcd offender was found to cook bis 
at the house of a reminder who was present at the time 
arrest, the zemlndor was guilty under this sec. 6 A. L. J* 


— t. 216-B, lays down that the word ••barbour” 
assisting a person In any way to evade appreheoslon. A wsn e 
, roach of the police i* *” 
.1 • . giving false 

- ... IS - .to escape. 72 1. C. 

• I I ■ t3 : 1926 Lah. *06. 
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S. 2t7. (PutiUe servant dUsobeylng dlrectlQn of law with 
Intent to save person from punishment or property from 
forfeiture ) 


— —diroction of law must be direction to be found in some 
pos\tiTe statute or some rules or regulatioa which are declared by- 
statute to have the force of law. 22 A. W. N. 1 6, 1 M 266. 

mistaken belief as to the liability to punishment of the 

person whom the public ofheer saves from legal punlstiment will 
not help him, 3 C. 412, actual guilt or Innocence of the person is 
immaterial 8 \V. R. 6S. 

where a police officer apprehending certain persona on 
suspicion tied them together by the hands and mstsad of taking 
them in the nearest Police Station kept them in the village Intending 
to wait until it was convenient to atart and the prisoners escaped in 
the course of the night, the Police officer was not guilty 16 P. 
ft. 1871. 

-—a Police constable who retains for himself a piece of gold 
found in a aearch for stolen property but which is not proved to be a 
part of the stolen property and fails to report his possession of such 
property to his superior officers under s 523Cr. P. C he fs guilty of 
an offence under this sec. 16 Cr. f*. J. 453 : 29 I C 85. 


the accused must knowingly disobey the direction of law 
with the intention stated in the section. 15 Bom. L. R. 578 * 2 
Bom.Cr C 90 20 l. C60t 14Cr. LJ. 141 

— -~Iegal punishment does not include departmental punishment. 
19 W. R 40. 

the charge should distinctly state the direction of the law. 


i B. 142 


S 21B (Public seroat framing incorrect record or 
writing With intent to save person from punishment or 
property from forfeiture). 

the word ''charge” IS not restricted to the narrow meaning 

of "enjoined by special provision of law.” 27 C. 144, relied on in 1930 
Lah. 159 . 12 Lah. L. J. 5 : 123 I. C 841 • 31 Cr, L. J. 584 : 1930 Cr C 
167. 

—to constitute the offence the public servant must be charged 
with the preparation of any record or wntlng. Public servant 
fabricating documents which.be was id charge of and lost, will not 
be punished under this sec. 5 A. 55. 

the intention of the offender must be strictly proved. 8 W. 

R. 27 and it must be relating to the objects mentioned in the sen- 
tence I Weir 197 

the accused must not be convicted on remote and specula- 
tive charge of possibilities, otherwise the most innocent acts might, 
by the exercise of a little Ingenuity, be perverted into the initial 
steps of great crimes Rat. Ud. Cr. 201, 19 W. R. 40. 

the offence U complete if the puhlio servant does the act 

with Intent to save himself from legal punishment. I9A. 305, 6 A^ 
42 oierrofcd, 8 A. 653 not /of. r’’ 
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S, 216. XHsi'bourSns offender who hat eicaped 
custody or whose apprehension has been ordered)— 
of s. 216 I. P. C. 11 Lab. L. J. 377, 7 Lab. 30 foU, 1930 Cr. 0. 73 : 1930 
Lah. 99. 1916 Lab. 206. 

“—the word “barbour” does oot only mean to provide shellPf' 
food and clothing but inoludes the assisting of a person in any ^*7 
to evade apprehension. There is do tinje-limlt for the duration 0' 
thU offence which is complete as soon as it is committeil. 
iramaterlai whether the evasion lasts six hours or six ye»“. 
5 Lah. L. J. 329 : 73 I. 0. 691 ; 24 Or L. J. 659 . 1923 Lab. 223. 

to consitute the offence under this sec. it is necessary that 

the person harbouring the offender must do it with the iotention 
of perventing him from being apprehended, there should also »« 
legal warrant for the apprehension of the ‘person harboured. ^ 
Bom. L. R. 70} 52 B, 151 j 108 I.C.27} 1928 Bom. 184s S9 Cr. L. J- 

S. 216A. {Penalty lor Harbouring robbers or daeeits). 

where an applicant bad lent to some daceits h>* 

merely to facilitate them in removing the lool, he could oot M 
convicted under 8. 216 A, 22 A. L. J. 496: 83 I. 0. 711; 1924 A”' 
676: 28 Cf. L J. 181. 

—this section recuires that no one should barbour any 
-* ' • . • . . * facilltatiBI 

* . .. • SI sectiw 

. in genctal. 


S. 2t6B. (Definition of harbour In as. 2I2, 213i 216 Al. 

"assisting a person lo any way to evade apprebeM/BD 

means to point out some method e/«.ide/n generis with those speoo” 
In the earlier port! »n of the oec. ; they will not for instancf, lueiuoe 
the assisting of an accused person to escape by merely telUng * 
bare lie to the police as to Ills whereabouts. 25 A 261. but tb« 
Calcutta H. C. has held that three words are not restriotfd 
methods which may properly be regarded aseJusdemeeneftsoJ^ 
o. supplies of food or of their necessary 

21 C. W. N. 10C2 ; 26 C. L J. I4I : 40 L 0. 73l. followed In 69 ^ 

152 ; 2G Cr. L. J. 1288, 1925 Oudh 423. 

where a proclaimed offender was found to coofc bl» 

at the bouse of a reminder who was present at the timo ®J 
arrest, the zemindor was guilty under this sec. 6 A. L- 
(note) 

-t. 216.B, Jays down that the word ••harbour" ineiudr* tb* 


le nrprenen»ior». 

proach of the foli*;® 
■ • giving false 

- to escape. 72 I. C. 
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S. 217. (Public servant disobeying direction of law with 
Intent to save person from punishment or property from 
forfeiture ) 

'direction of law must be dtreotion to be found In some 
positive statute or some rules or regulation which are declared by 
statute to have the force of law. 22 A. W. N. 1 6, 1 M. 260. 

mistaken belief as to the liability to punishment of the 

person whom the public officer eaves from legal punisliment will 
not help him, 3 C. 412, actual guilt or ionoeenee of the person is 
immaterial 8 W. It. G3. 

-where a police officer apprehending certain persons on 

suspicion tied them together by the hands and instead of taking 
them in the nearest Police Station kept them in the village Intending 
to wait until it was convenient to atart and the prisoners escaped in 
the course of the night, the Police officer was not guilty. 18 P. 
R. 1871. 

— -a Police constable who retains for himself a piece of gold 
t — j -- n-»— ». .» proved to be a 

• lossessiOD of such 

• • he is guilty of 


the accused must knowingly disobey the direction of law 
w'tb the intentlan etated in the section. 15 Bom. L R. 578 2 
Bom. Cf. 0 90 . 20 I C 601 14 Cr. L. J. 141. 

.^^legal punishment does not include departmental punUhment. 

19 W. B 40. 

—'■the charge should distinctly state the direction of the law. 


2 6. 142 

5.218 (Public ser«at framlna incorrect record or 
writing with intent to save person from punishment or 
property from forfeiture). 


—the word "‘charge" is not restricted to the narrow meaning 
of "enjoined by special provision of law." 27 C. 144, relied on in 1930 
Lah 159 s 12 Lah. L J. 5 • 123 I. C. 841 ; 31 Cr. L. J. 584 ; 1930 Cr. C. 


167. 


- -to constitute the offence the public servant must be charged 
with the preparation of any record or writing. Public servant 
fabricating documents which. he was in charge of and lost, will not 
be punished under this sec. 5 A 55. 

-the intention of the offender must be strictly proved. 8 W. 
R. 27 and it must be relating to the objects mentlooed in the sen* 
tence 1 Weir 197. 


d on remote and specula- 
most innocent aots might, 
perverted into the initial 


-—the offence is complete if the public servant does the act 
with Intent to save himself from legal punishment. 19 A. 305, 6 A. 
42 oterruied, 8 A. 653 notfol. 
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S. 218. (Pubtie servafit framing ineorreet record or 
writing with Intent to aa ve person from punishment or pro- 
perty from forfeiture) — contd. 

it 13 not necessary that tba incorrect document should be 

submitted to another person or bo used by the writer. 13 P. B, 
1881. 

'■ -where a Police officer in charge of a thana destroyed the 
original report and framed another false report of the commission 
of a different offence he was convicted under secs. 204 and 218. 
20 A. 307. 

where a Head Constable who made a search in the bouse 

of a suspect found certain articles which were identified by the 
complainant, prepared Panchoamaa of the search but subsegueodr 
suppressed the Panchnamas and prepared statements purporting to 
have been made by the complaiodot withdrawing the complaint, 
he was guilty under this sec. 23 isom. L. B. 823 : 63 I. C. 145 : 22 Cr. 
L. J. 60a. 

—in case of bofia ^de mistake in framing the incorrect record 
the accused is not guilty, but when his conduct is found to he 
fflsla^de be is guilty. (1911) M. VV. N. 44. 

■^--wbefe a Station House Officer m order to support the 
Inspector made a false entry in hie diary be was guilty of framing 
an incorrect public record ioteDllonsJly as his mala fide proTCd 

by evidence l9ll) Jf, W, N. 64. 

—legal punlahment does not include departmental punisbmw** 

8 W. B. 68. 

—one who makes false abstracts from which incorrect recordi 
are prepared, is guilty of abetting the offence. 7 S. W. K 134. 

^—actual guilt nf the alleged offence is Immaterial. Rat. Un. 
Cr. 405. 

■ for a conviction under this see the actual guilt or otherwise 
of the alleged offender is immaterial It la sufficient that the 
commission of a cognizable offence has been brought to the notice 
of tbe accused officially and in order to screen the offender^ 


case. 

Record. 

— — a pay*ihccl drawn by a Railway oJIicrr setting out certain 
sum as due by the Railway lo certain coolies working 
gang Js a record within the uteaoinc ot Ibis rec. 15 Cr. L. J. 'O* • 

1. C. 590. 

Jolndsp ot eharges. 

— -whrro a sub-inspector of Police took charge 
property belonging to a deerassd person and subscouently 
•1 Urge portion thereof to the heirs but misappropriated 
tiem# and destroyed and aitered bfs diary and lists of 


’1 • > bo Incorrect. 8b l. 

1. 594 : 7 L. L. J. 231. 

: ■ recordlne •‘”'"”1"'! 

for conviction, aooee 
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S. 21B. Joinder of charg«B—conl(/. 

order to ibow that the articles misappropriated were nerer receircd 
and was charged under Ss. 218,t403, 409 and 477 I. P. C., the joinder 
was not Illegal as the charge related to one transaction. 77 I. C. 
231 :25Cr. L.J. 543. 

S. 219. (Public servant In Judicial proceeding corruptly 
making report dtc. contrary to law). 

—where any person wilfully docs an act Injurious to another 
without lawful excuse he does it inallclously. 15 A. L. J. 106. 

proof of an unlawful commitment to confinement will not of 
Itself warrant the legal Inference of malice. 9 B. H, C 346. 

knowledge that the commitment Is contrary to law Is a 

4luestioD of fact and it must be inferred from the circumstances of 
the case. 9 B. H C 346. 

S 220. (Commitment (or trial or eonfinament by person 
having authority who knows that he Is acting contrary 
to law.) 

•.—proof of an unlawful commitment to confinement will not of 
itself warrant the legal inference of malice. 9B H C 346 

where aoy person wilfully does an act injurious to another 
without lawful excuse be does it maliciously. 1.6 A. L. J. 106, 

« i.j,. {Ua. .a — .—...A* •.• jj ^ question 

. . . . ■ . . i. C. 346. 

• . * 0 guilty knowledge, 

. . , cessary to establish 

s. 220, I. P. C., 10 

S. 221. (Intentional omission to apprehend on tha part 
el public servant bound to apprehend ) 

to constitute the offence the public servant must be legally 

bound to apprehend. 3 A. 60. 

where a Police officer while on duty as Sentry allowed a 

prisoner to escape he was guilty under this eec. 11 P. R. 1374. 

the duties of a cbowkldar as a private citizen ought not 

to be confounded with bis duties as a public servant , where the 

legal obligation of a cbowkldar to atreat or detain is not established 
the cbowkldar canoot be penalised for iotentionally suffering a 
pilferer to escape from his detention. 1929 All. 935 : 1929 Cr. G. 663. 

S. 222. (Intentional omission to apprehend on the part 
of publio servant bound to apprehend person under sentence 
or lawfully committed.) 

the meaning of the phrase “intentionally aldiog” in the sec. 

can be learnt from s. 107 Expl. (2). When the accused facilitates 
an attempt of the prisoner to escape he can be properly convicted 
under s. 222 and it makes no difference that the attempt was in fact 
frustrated by other clrcumstaneea. 1929 Lah. 631 : 119 1. c 762 . 
30 Cr. L. J. 1103 : 1929 Cr. 0. 190. 
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S. 223. (Escape from confinement or custody negligent* 
ly suffered by public servant). 

the aec. does not apply to a case of escape of a person under 

arrest under civil process. 12 C. 190. 

s public servant who is not authorised to take charge of 

convicted prisoners is not guilty under this sec., for the escape of a 
prisoner from his custody. 1 Bom. L. R. 349, 29 A. 377, 20 P. 
R. 1891. 

to constitute the offence, the escape must be due to the 

negligence of the accused, 7 A. L. J. 907, 6 M L. T. 247, and not 
to inefficiency. 15 A. L. J. 883. 

in Ss. 220 to 223 the words “confinement and custody’* are 

co-extensive in meaning. £ P R. 1891 F. B. 

where the prisoner was lawfully committed to the custody 

of the Police under s 167 Cr. P. C. and the Police negligently 
suffers the prisoner to escape, he is guilty under this sec. 6 A. 119* 

where a warder negligently allowed tho prisoners to go off 

to a cemetry la order to water trees there and the prisooers escaped, 
he was gnilty under this sec. II P. R. 1919. 

- — “escape from confinement" is not limited to the psrtfouler 
place of confinement. 32P. R. 1890. 

S 224. (Reslstanoe or obstruction by a person to bis 
lawful apprshension). 

the words in s. 224 I. P. C. “for nnv such offence'* means 

for any offence with which a person Is charged or for which ho has 
been convicted. So that it would be an offence for a man to escape 
from custody after ho had been lawfully arrested on a charge of 
having committed an offence, although be may not be convicted of 
such latter offence. 28 C. 253 ; 5 C. W. N. 289. 

“—“charged’’ is used fn the popular sense of the word as 
implying inculpation of an alleged offence which Is different from a 
charge formulated after trial. 29 Bom. L. R. 268 : 9 Bom. Cr. C. la r 
100 I. C, 988 : 1927 Bom. 96 : 28 Cr. L. J 3SD. 

——the words “for any such offence” mean for any offence which 
the accused la charged or of which he has been conviefed. Aboif 

—the simple evading of arrest does not amount to rcsistanc® 
or illegal obstruction to lawful apprehension. 1 Weir. 205. 

——a person arrested must submit to bo dealt with according I® 
law. So when a person is legally orreaied and subsequently 1®'^ 
iicguardcd and escapes, he is guilty under this sec. 18 31. 401. 

to constitute the offence, manual detention is not necessary. 

I Weir 205. 

• escape from the custody of the Police ofllccr who has appr^*' 

bended the accused for a non^cognlzablo offence without warrant 
(a not escape from lawful custody and does not constitute an ouenca 
under this see. 24 W. R. 45. 16 A. W. K. 151. . 

escat'O from Jail of person Imprisoned for failure to furol* 

•»ci>rlty to bo of good behaviour la not offence under this sec. 43 A. 

18 A. L. J. 1036. 
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S. 224. (r««iat>nca or obatrwotlon by • ptraen to his 
lawful approhonslon) rpnfd. 

a jyrron li not tu Uwfnl custody when he is apprehended 

by a person who has no power to arrest. 41 C. l“. 191 310, 21 

P. R. 1885. 12 P. R 1893. 5 M. 22. 23 A. 266. or under a warrant not 
legally sisned. 5 C W N. 417. 21 P. B. 18S5. 5 P. L. W. 226. 48 
I. C 340 • 19 Cr L. J. ITOO.- 1018 Pat. 288, or kept in confinemeDt 
^r awarding illegal punishment. 18 M L T. 310. 

endorsement in a warrant by initial it aunicient. 5 G. W. 

N 447. 

where a aub-lnspector of police who wBS about to orreat 

an accused, seeing (bat a crowd carrying lathis began to assemble, 
desisted from his intention of arresting the accused, the persobs 
t - .L- ...>4 .. bay, caused illegal obstruc- 

; • . 225. 86 I C. 350; 26Cr. L. J. 

ider this sec. lawful custody fs 
necessary to be proved. 11 M. 480 17 M 103, 14 A. \V. N. 176, 
4 B. L. T. 261, 4 II H C 152. 

an accused person is not less guilty than a eonvleted person. 
If be eseanes from lawful custody. 43 C. 1161 : 20 0, W. N, 1294* 
28 C 253, 12 Burma, L. R. 246. 3 L. B. 221 but the escape from 
custody when the deteotioo is oot for an offence. 21 C. 337, or la 
for the purpose of belQg bound over to keep good bebaviour only, 
8 C. 331, 7 A. 67, IS not an offence under this tec 


the punisboseDt under this sea being an additional one 

the trying court must comply with the directions of s. 396 (2), (3), 
Cr.P. C., 8 W. R. 85, 1 Weir 203. 

a cbowkidsr cannot be properly regarded as a police officer 

within the term of sec. 59 Cr. P. C. and escape from bis custody is 
not an offence under s. 224, 41 C. 17 ; 17 C. W. N. 978. 27 C. 366 /ol. 

S, 225 (Resistance or ebstj-uctlen to lawful apprehen* 
sion of another person). 

resistance to Illegal apprebeoaion Is no offence. 5 L. B R. 

21 . 

—threatening an excise Sub-Inspector to prevent him from 
making an arrest amounts to Illegal obstruction to lawful apprehen. 
Sion. 1930 Pat. 344 : 123 I. C 68:3lCr. L J. 465, 

‘‘rescuing" is accomplished by the use of a certain amount 

of criminal force, BO a person cannot be convicted of both rescuing 
and using force. 3 B L. R. 14. 

It implies intention and use of violence. 19 P. R. 1883. 

the custody must be legal, 35 C. 361. 21 W. R. 22 and should 

not necessarily be that of a Policeman. 11 M. 441. 
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S. 225. (Resistane* Dr ebttruetton to laiwtut apprehen- 
sion of another parson— eontd. 

but the euatodl&n luust be lawfully authorised to detain. 

27 C. 3S6 : 4 C. W. N 252. 

-where a person who was hiding in another's house w«s 

arrested by a private person, when some persons rescued him, they 
were not guilty of an offence under this sec. SS I. C. 1050:26 
Cr. L. J. 1462 : 7 Pat L. T. 65 ; 1926 Pat. 53. 

——when there is the provision of bail in the warrant, the peon 
arresting must ash the accused whether bo can give bail, otherwise 
bia rescue will not constitute an offence, 16 O. W, N. 549. 

——but in rescuing a person from illegal custody if more force 
is used or hurt is caused to the public servant haviag the custody, 
the rescuer will be punished under s. 353, 5 F. L W. 226, 

the custody of the agent of a person lawfully authorised 

io arrest is lawful custody. 23 A 266. 

an arrest made in execution of a warrant bearing no seal of 

the court is an iliegal warrant and arrest under it is not legal. 42 0. 708. 

— rescuiog a person from the custody of a private person 
who bad assisted him at the time of stealiog, 11 5f. 471 or from the 
custody of a chowkidar to whom be was banded over by a private 
person, 29 A 575. or by a police officer, C C. W. K. 537 is as offence 
under this eec. 

——It is an offence for a person to escapes from custody aiier 
be had been lawfully arrested on a ebatge of having cnoimICtod 
an offence although be may not be convicted of such latter offence. 
43C, 1161 :20C. W. N 1294. 

■—when a Tahslldar issued a warroot under s. 146 of the 
United Provinces Laud Keveirue Act against certain defaulting co- 
sharers and they were arrested but eubscqucntly escaped from 
detestioD, this was an eacape from lawful caatody within s. 225 I. 
P C. 32 A. lie -9 A. L. J 21. 

If a person after committing a noo-bnllablc'and cognlraWe 

offence escapes, but on being arrested by a private person who did 
Dot actually see him commit tbooffeDce, resists and obstructs him, 
he Is not guilty of an offence under a. 226 I. P. C., 19 L. R* I9** •’ 
1922 Lab 73 . 61 I. C. 37l ; 23 Cr. L. J. 5. 

—Joint trials of offence under a. J23Dfthe Railway Act (for 
placing clods on line) and »- 225 I, P. C. (for rescuing from lawful 
custodj) is Illegal, 29 C. 385. 

-—when o woman had been arrested In pursoanee of a watraat 
but the accused rescued her and tore up (be warrant and it 
found that the warrant had cot been properly issued, the accused 
was Kulltr of an offeoce under «. 352 I. P. U. but not under sec. 

Of 225 », I. l\ C. 20 A. L. J. Wl. 

whffo n woman hsd been arrested in punuance of a warrant 

l>ut the accused rescued her and tore up the warrant and It was 
tound that the warr-mt bad not been properly Issued held that the 
•>-' used was guilty of On offence under a. 352 but not under a, 

’ » (’ 4b 142 ; :i I. C, 503;riCr. I.. J. 151. 
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S. 225 B. (Retlsianee or etaitfuetlen to lawful appra- 
hanalon or aaeapa or raacwOf In caaei not otherwise 
provided for) . 

if tbe warrant is not tecal no offence is committed. 3S C. 

789. 3 P. L J 106. 20 P. W. R. 1813. 

resistance or obstruction to the apprehension of a person is 

punishable only if the apprehension was lawful. 9 Lab. 421. 107 I. C. 
60] ■ 29Cr. L. J. 265 : 1928 Lah. 332. and when the resistance to 
arrest it intentional. 1928 Lah 321 1 107 I.C. 772 : 29 Cr. Lt. J. 286. 

'issue of warrant upon a witness at the first instance without 
the previous service of summons and without recording reasons fo^ 
the same, is illegal and resistance to the execution of such warrant 
is not an offence under this see. 38 C. 789 : IS C. W. N. 1001 : 
15 C. L. J 185, orerrufetf by 27 C W R.857. F. B. 

evading of arrest is not an offence under this see. 29 IT, B. 

R. 29 P C . 1 W'eir 205. 

the substance of the warrant must be notified, otherwise the 

arrest IS not legal. 26 C. 718, 23 C 89$. 5 C. W. N. 843, 14 A. 
L.J 731,16 0. W. N 519. 

>— It is not necessary that a bailiff exeeutlag a civil court 
warrant should in the first instance show the warrant. It Is 
sufficient that be should apprise the person to be arrested of the 
contents of the warrant and show It if desired. 25 C. W^. N. 815: 
66 I, 0. 1008 : 23 Cr; L. J, 347. 5 0. W N. 843, 14 A. L. J. 731. 

* '* ■ ' 2ge, itmust be shown 

• ■ on that behalf. 6 C. 

' that such authority 
’ C. L. J. 331. 

' the seal of the court is 
• * arrest under a warrant 

illegal and a conviction 
7 A. 506 P. C., 9 Lah. 
I Lah. 332 ; 30 PudJ, L. B. 

660. 

a warrant bearing a wrong description is illegal, 28 C. 399, 
so also an warrant issued by an incompetent person. 27 C. 457. 

when a warrant does not contain the name of the person 
who waa to be apprehended thereunder except In a beading where 
be was described as party to a suit which was non-existent, the 
warrant Is bad and obstruction to the arrest Is not an offence. 39 
C. L. J. 4S2 : 51 C 902 : 83 I. 0. 481 ; 1924 Cal. 959, 6S I, C. 1003 • 
23 Cr.L. J. 347. 

warrant of arrest in execution of a money decree not 

addressed to the bailiff of the Court la illegal. 16 P. R. 1904, 

■ ——resistance to eeaich under a defective warrant Is not an 
offence under this sec. 16 P. B. 1913. 

rescuing the prisoner arrested under a defective warrant 

not an offence under this sec. 45 A. 142 s 73 1. 0. 503 : 1923 All 
24Cr. L. J. 151. 
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S.225B. (Resistance or ebstpuetlon to lawful appre** 
hensfon or escape or rescue, la oases not otherwise provicistf 

tor)~contd. 


escape from coofinement for failure to furnish security to 

be of good behaviour is punishable under this sec. 43 A. 183: IS 

A. L J. 1039 

escape when the peon is asleep Is also punishable under this 

sec. because a man cannot gain bis liberty before be is delivered by 
due course of law. 31 M- 271 : 18 M, L. J S40. 

the custody must ba legal. 4 h. B. H. 103, 35 C. 361, 21 

W. R. 2i. 

—where a warrant was Issued for the search of a house of a 
particular person to find out a woman alleged to bo unlawfully 
detained and she was not found In that house but was found in 
a field and was rescued from the police custody, there was no res- 
cuing from lawful custody. J928 Pat 550; II3 578; 30 Cr. L. 
175: 11 Pat. JL. T. 31. 

—an arrest by oral declaration la not a legal arrest and con* 
ecquently a person so arrested cannot be committed under >■ 

B, J. P. 0. 113 1. C. 288 ; 30 Of. L.J. 128. 

— «-eseap(og from an uo.autborIsed arrest Is not an oITsdcc under 
this sec. 89 1. C. 400 ; 26 Cr. L. J. 1360 s 1925 Lnh. 633. 

•>~the oiTeneo is committed when the escape is clTected with 
the consent of the custodian on a promise either to pay off tb* 
decretal amount or to surrender Into the custody again. (1919) M> 
W. N 695 ; 25 51. L. T. 290. Ig Af. 401. 31 M. 271. 

-—-In a charge of escaping from lawful custody under a. 225, B* 
the prosecution must first cstbtlsh that the conitahle who arrestea 
tbc man bad power to act under tho specific authority that be 
claimed to bare, 47 51. 412 ; 46 Af. L. J. 417 ; 31 Af. L. T. 95. 

—an arrest cannot bo said to bo unlawful because tbe pro- 
visions of a. 80 Cr. P. C. were not complied with as a Police oRlcer 
may justify his action under a. 46 (e) Cr. P. O. Where a person 
attempts to rescue the person arrested he is Ilablo to bn conrlted 
under s. 235.B, 1. 1*. C. 5'J C. 831 * 49 O. L. J. 264 ; 33 C. W. N. 38t : 
lie I. C. 723 ; 1929 Cal. 174 ; 30 Cr. I,. J. 703. 

—omission to secure tbe door of the room where the 
is confined Is an indication of “oegllgenoe.” 1930 Pat. J03 : 1930 
Cr.O.TO. . 

— obstruction to the lawful apprehension of a hoy uourr 
7 years of ago by a police for theft is sot an offence undet ta'J 
section as under s. £2 1. P, O, a child of that ago cannot cominit 
an offence. (1915) Af. W. N. 543 : 30 I. C, 151 ; 16 Cr. L. J. C02. 

—under tho l>and Revenoo Act. (tf. V. Act III of 
ss. 142, 143 and 146. a defaulter of revenue may bo ‘*'’*j*” 
prison and escape from such detention is punishable ufidst 


tec. 32 A. 116. , 

— rrslstaace to an arrest by a chowkidar •cH”® *1, 
Village C’howkidari Act la an offence under this see. IDC. 
but »•* 27 C, see. 
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S.225 B. (Resistanea or obstruction to lawful appra- 
bention e* escape or rescuei in eases not otherwise provided 

tor)— conld. 

in order to constitute an offence under s. 22S*B, eoniethiog 

more IS required than evasion of arrest or a mere assertion bjr the 
person sought to be arrested that he would not like to be arrested 
or a figbt would be the result of the arrest. There must be positive 
evidence to '•how that the officer armed with a warrant of arrest 
produced the warrant and that the person sought to be arrested 
resisted such arrest. 3H A. SOS : 14 A. L. J. <31 : 3S 1. C. 973 : 17 Cr. 
L. J. 413 

there must be an overt act of resistance or obstruction, 

some active opposition b7 show of force. 1 Rang. 218 :74 1,0.960: 
24 Cr. L. J 848 

- — the correct procedure to be adopted b^ a civil court desirous 
of prosecuting a person who has escaped from the lawful custody 
of a servant of the court is that the latter should file a complaint 
in the ordinary way. A civil court is not empowered to leave a 
judgment'debior in custody of a peon after giving him time to pay 
up a decretal amount and such detention is not lawful custody under 
the I. P. C., 86 I. C. 801 : 23 A. L. J. 189 : 1925 All. 318 t 26 Cr. L. J. 
865. 

•>— if a person against whom proceedings under a. 109 Cr. F. C. 
are pending escapes from police custody, be commits an offence 
under a 225-B 77 I. C 814 i 25 Cr. L. J. 462 : 1925 Smd 193. 

— ^wben a constable arrests a man alleging to act under aeo. 
54 0r. P C. under which he U not justified to arrest, escape from 
oustody is not punishable under a. 225>B, on the pleading that the 
constable had power to effect that arrest under some other pro- 
vision such as under s SS (c) Cr. P. C. 47 U. 442 : 46 M. L. 3. 447 ; 
81 I. C. 51 : 25 Cr. L. J. 563. 

where the accused who was arrested by a proceess-seiver 

was released by a number of bis friends but he subsequently 
surrendered on the next morning, held that the accused having gone 
away when rescued by his frieods was guilty of escaping from law- 
ful custody. 2 Bur. L. J. 19 : 72 1. C. 67 : 24 Cr. L. J. 307, 

S. 226. (Unlawful return from traieportatlon). 

——escape from custody whilst on the way to undergo sentence 
of transportation is not punishable under this sec. 4 M H. C. H 
152. 

S. 227. (Vtotatien of condition of remisalon of 
punishment.) 

a person convicted by the Reeordars’ Court of Prince of 

Wales Island, Singapore and Malacca, of the crime of burglary, 
’ ' ' ■ ' * years, at a place to be 

‘ . in Council, was released 

■ ‘ave after having been In 

‘ ■ ■ ■■ . . " He committed theft at 

• • • • ntence had expired, held 
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S. 228. (Intentional Insult Of Interruption to public 
vants sitting In Judicial proceedings)— 

chewing betel duriag examiaation of witness, 1 Weir 217, 
persistently patting irreleTant and vexatious questions to a witness 
after warning, 44 P. R. 1867, or bidding at eieoutlon sale 
in a position to deposit earnest money. (1864) W.B. igapno)3,8r 
contempts of court. 

—.-to remain absent from the court (ii disobedience to asuo* 
moDS. 1 Weir 215, retractiog a statement, 1 Weir 214, walking on 
j kg bad any witness. 

1*.. . • • coiirt-ruoni.SAJ. 

L, ■ : , . - • . . ■ . W. R. 5. applying 

fQ. . . * '”1 


terms ut lu 
L.J. 163 : 1 
assertion a, 

been held not to be contempt of court. . 

—the record must show the nature or stage of the j 
proceeding and the reasons, the facts constituting the coniemP 
36 P. R. 1886, 4 W. H. 0. 2S9. 7 B. H. 0. 102. , , . 

—the procedure contained Ins. 480 Cr. P. C. must be strici y 
followed 11 A. 361. 25 Cr. L. J. 588 : 81 1. C. 76, 6 0. L. 

—where a pleader accused made a statement in writing^ in *b 
sdurse of which he stigmatieed the trial Judge as “a 
Judge" he was rightly found gaiUyof contempt of court. 46 Ji. »'»' 

24 Bom. t. R. 386 ; 66 I. C. 821 ; 23 Cr. t. J. 325 : 1922 Bom. 261 
—an accused person who during the bearing of a case, ® 
Impertinent threat to a witness In the box. dearly commits an Oneo 
under a 228 I. P. C., 45 A. 272 : 21 A. h. J. 72 : 74 I. C. 26(y: 1923 A. !«• 
Jurisdiction. 

—the Privy Council decision in the case of Surendra Nd 
Banerjee reported Jo 10 C. 109 estabiisbes beyond doubt , 

jnrisdictiOD for ccutempt of court exUta in the High Court oi ‘“ 
country. 47 B. 76: 69 1.0. 84 : 24 Bom.L.R. 928 :-23 Cr.L.J- 
644 : 1922 Bom. 406. , 

the H. C. has power to proceed for contempt of a 

sitting in its original iurladfctinn and not on ths Crown side ot tp 
court, even where the contempt is not committed in oour 
during the pendency of a suit. 26 0, h. J. 1. , . 

although the Calcutta S. C. has inherited all ,i,e 

and every power and authority vested la the Supreme Court. 
Saddar Dewany Adalat has not deprived the jurisdiction to n*®*. j, 
for contempt of inferior courts but has jurisdiction to .j 

■person on'a summiry proceeding for a contempt of theH*'^*.J, 
0. 173 : 17 O. W. N. 1253, followed in 46 B. 593 ; 65 1. C. 753 s 1»-' 
Bom. 52,: 24 Bom. L. B. 16 : 23 Cr J. 177. 

' 9. '230. ‘ (Coin definad). ' , 

—a coin of the time of Smperor Afcbar or of Shahjahana^^ 
not coins aa they are not used Am the time being as money. * , ; 
H. a 172. 29 A. 141. 
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S.230. (Coin d«flned)~con(il. 

— ^tfunhidabad nippea ttaad on the leme footing as Farukha* 
bad rupees. 2S A. 62, 23 A W. N. 115, 1 P. R. 1903. 

S. 231. (CeunterfaitlnB esin). 

to constitute the offence a counterfeit eoln should not be 

made wUt the primary Intention of its btlns passed as genuine. It 
IS suRicieot If the resemblance be to close as to be capable of being 
passed as geouino one. 30 A. 93, ^ P. L. J* 585, hut set 26 P, R, 
1863. 9 P R 1884 


—fraudulent representation to an ignorant person of a medal 
as being money is not an offence under this see. 1 Weir 219, 

S. 232 (CounterfeU ot Queen’s eoln). 

deception practised for ahoir osly is sot an offence, 2S 

P. R.1868 

—intention to practise deceptions by neani of the imltatlen is 
sufficient to constitute the offence. 4 P. K. 1899. 

-»-«bea coins are counterfeited only for the purpose of passing 
them secretly into the hands of the enemy in order to put bim into 
trouble, the accused is punishable under a. 195 and not under this 
sec. or eec. 235. 17 P. W. R. 1911. 43 P. L. R. 1912. *: 

•.—removal of the flag from a coin used to form a part of a 
necklace and working up the face of the coin where "the ring had 
beeu, is no offence, 23 A. 420. , 

poiaesaion of fnatruments and (naterials for couaterf«it\ng 

coins being part and parcel of the traosaotion of counterfeiting coin, 
one punishment is to be InQicted. 14 P. B. 1904, and no separate 
sentence under Ss. 232 and 235 ^an be passed. 5 Lab. I,. J. 272 ^ 72 
I. C. 700 : 24 Cr. L J. 236 : 1924 Lab. 78. ' * 

S.'23S'. (Postesalon of inetrumont or material for the 
purpose of using the same for oounterfeitlng odIn)‘ 

—the mere physical relation arising from ')he possession of 
the object does not constitute possession under this ‘sec. "fhe 
possession contemplated by this sec. is 'not that which' 'has never 
been voluntary and for the purpose of britaging home to aby person 
the voluntary possession of any object the mere' proof of a faH of 
which he knows nothing would be valueless. 6 Bom. U: R.‘887 
6 B. 731 /of. ■ 

—the possession must be proved to be within the accused's 
knowledge. 8 8.1,. T. 131. * • ^ • 

when several persons are found in a room where false coins 

are being made, they are all presumed to’ be In 'possession of the 
instrumeptsormaterlals lying there. 17 P. .W. R. 1912 j'! Weir 
219. 11 T.C. 242. conlra. 7 P.L.R. 1904. ^ - 
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S« ‘235. (Possession ot Instrument or maierlsl forth* 
purpose of using the same fa^ counterfeiting coin)— confcf. 

where the eTldeoce wea that the father looked after the 

family cuItIratioQ ffhtle the BoD exdusieelp atteoded to the shop, 
ia the veraodab of which the moulds aod coins were found aod it 
waa also proved that the father was never seen in posaessioo or 
tbem, the ordinary presumption that the things in the house of a 
joint Hindu family were in the possession and under the control 
of the managing member had been rebutted. 4 P. L. J. 525; (I919) 
Pat. 220 : 51 1. C. 263 s 20 Cr, L. J. 439. 15 A. 129. 

the accused must be proved to be in possession of the 

instruments and materials 7P.L R. 1904. 

— ^where the accused being pursued throws off the instrument* 
of counterfeiting coin, be is guilty under this section. 10 P. R- 159* 
•^^instruments and materials which can he used for the purpose 
of counterfeiting coins as well as for other purposes, are to be 
considered as instruments and materials used for the purpose oI 
counterfeltiag coins. 1? P. W. R. 1912. . 

——mere possession of instruments and materials capable of 
counterfeiting coins is not offence. To constitute an offence under 
a 215 possession of such lostramente should be with the 


——when 8 person is being convicted for being in possession 
instruments or materials or counterfeiting coins it is not right to con- 
vict him separately for being In possession of various parts of sucn 

instruments. 1930 Lah. 51 ; 3l CrX-J 527 1 123 I.C. 525 ; 1930 Cr.O. J!'- 
a lenient SQuteoce should not be passed for an offence under 
this section. 100 I. C. 529; 28 Cr. L. J. 305: 1927 tah. 220. ooniro. 
An exemplary sentence abould be given. 1930 Lab. 51 ’■ 1^3 I. 
525 ; 31 Cr. L. J. 527 ; 1930 Cr. C. 19. 

S. 239. (Delivery Of coin possessed with knewicdge that 
It is counterfeit.) 


—.^it must be counterfeit o/a coin used for the time being a* 
money ; otherwise the offence will be that of cheating and not o 
uttering false coin. 29 A. 241. 

—the accused must have guilty knowledge of the ® j 

of the coin at the time of receiving possession of it. 23 ii* ' 
1 Weir 222. 

- — this see. refers to a person who procures’ or detains e 
receives counterfeit coin. 3 N. W. p. 150. » , nf 

—evidence of possession and the attempted disposal *03 

unusual kind Is relevant on a charge of uttering such coins. 0 1 >. 

—it is necessary to prove that at the time the 
became possessed of the coin faimaelf or through his ***^*j-,^ . 

servant ho knew it to be eoanterfelt. 44 0. 477 * 21 0. "• f'* 

28 O. L. J, 400 r. B. 
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S. 240. (Delivery of Queen’s coin poBsetsed with know* 
ledge that It Is counterfeit). 

-^sec. SlO rovers 243 ; so a xtereon having in hie possession 
four counterfeit coins and heiDs convkted under ecc. 240 for utterlne 
some com* cannot be punished again under $. 243 for having 
possession of the remaining coins. Rat Un Cr. 2(^, 1884. 

all that is required is the accused'siguilty knowledge of the 

spuriousness of the coins at the time of receiving them. 23 W. R. 
4. 1 Weir 222 

It IS necessary to prove that at the time the accused became 

possessed of the com be knew It to be counterfeit whether be was in 
possession of the coin himself or through hie wife, clerk or servant. 
44 C 477 : 21 C. W. N. 33 : 28 C. L. J. 400 F. B. 

—where there was no evidence as to whether at the time he 
became possessed of the counterfeit coin the accused knew them 
to be countcifeit, he could not be convicted under see. 243 or 240 
I. P. C but could only he convicted under eec. 241 1. P. C. 31 P. I*. R. 
23i . 124 I. C. 388 ; 31 Cr. L. J- 736. 

S. 241. (Delivery of coin at genuine whiohi when flrif 
pessaasedi the deliverer did not knew to be counterfeit) 

if the com is not intended by the utterer to pass aa a 
geoutne coin, he commits no offence. 4 H. W. P. 62. 

—.when a com is tendered for change and is refused on the 
ground that it is false, tender of the seme coin to another person 
constitutes an offence under this aection as it may be pteaumed 
that after the first refusal the accused knew the coin to be bad. 
12 Cr. L. J. 79. 

S. 243. (Possession of queen's coin by person who 
knows It to be counterfeit when he beoemes possesed 
thereof). 

it is necessary to prove that at the time the accused became 

possessed of the com he knew It to be counterfeit whether he was in 
possession of the com himeelf or through his wife clerk or servant. 
44 C. 477 ; 21 C. W, N. 33 ; 28 C, L. J. 400 F. B. ' 

counterfeiting Queen's coins,— Possession of instruments 
and counterfeit coins, — voluntary possession. 6 Bom. L. R 887, 
5 Lab. L. J. 272 : 71 1. C. TOO t 24 Cr. L. J. 236. 

S.25f. (Delivery of Queen’s coin possessed with know- 
ledge that it Is altered). 

when a person clips and cuts away a coin and makes up 

the deficit weight by solder and delivers it to a bank, be is guilty 
of fraudulently defacing a coin although the com bad been previously 
used as a weatiog ornament. 48 A. 603 ; 93 1, C. 154 : 1926 All 321 • 
27 Cr. L. J. 426. 

this section does not require both fine and Imprisonment to 
be inflicted, the sentence of fine ia optional. 1 Weir 223. 
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S. 260. (Using* as gVnuins Government stamp knew" 
to be eounterfett). 

■^^—seJHng a stamt) at a higher value is not an offence under 
this sec. 2 W. R. 65. 


S. 262, (Using Government stamp known to have been 
before used],' 

—the mere affixing a used stamp to a letter does not pto« 
fraud or intent to cause loss to Government (1881). 1 A. VV. N. 56. 

,i , —If a person used a postal stamp twice he will be punished 
under this sec. 5 0. P.I.. R. 43. Rat, TTn. Cr. 145, 18S0. 

S. 264. (Prsudulent use of false Instrument for weighing) 
—the weight of the grain that a measure is found to hold h 
no evidence of its capacity, as compared with that of another 
measure unless the very same grain is used. Rat. I7n. Cr. 989. 

• in the absence of fraud or falsity of measure, the use of 

unstamped measures does not ooostitute any offence. I Weir 223. 

•— ~to constitute an offence under this sec. the ''false'* weight 


or measure must be a prescribed one. S6 Cr. Rul. 1888. 

—there must be a complaint by the purcbsser. 38 P. 
11.1902. 

—Intention la an essential part of the offence under s. *6* t. 

P.O, 18W.R. Cf,7. . ^ 

—a one tolah below weight In a five seers weight does no* 
establish an intentloo to defraud. 3A. W. N. 224. 


S, 265. (fraudulent use of false weight Or measure)* 

—the prosecution roost prove that the accused hnew the 
measure to be incorrect when be got it or that before ho used 
tampered with it. 1929 Nag. 239 .• 30 Cr. L. J. 692; 216 1. C 6T1 . 
mOCr.C 263. , 

—the weight of a grain that a measure is found to , 

no evidence of its capacity, as compared with that of snother 
measure, unless the very same grain is used. Bat. Un. Cr. 989 

—a difference of tola In a five eeer weight may be left wt 
of consideration as ft only represents a fair wear and tear. 3A. 

N. 224. 

it is the duty of the seller to see that weights be os 


are not defective. 1 Weir 223. 225. 

-——where one sells linoor uieasuriDg it with a glass which was 

not of prescribed measure, be would more -appropriately have o 
tried for the offence of cheating. 1888 Rat. Cr. C. 386. 

S. 266. (Being In possession of false weight or ni#**“'*^* 
— the mere possession of false weights is not 
knowledge and loiention roust be proved. I B. H. C. 181, 

BuJ, 1890. 15 A. L.J. 897. 

—It Is the duty of the seller to see that the weights h* '**** 
are not defective. 1 Weir 223, 225. 
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S. 266. (Being In pesMMten o1 lets* v«e1ght or 
measure ) — contd. 

when oo ataodard weight is prescribed there can be dq 

presumption of frsud. U. B. R. 1903, 17 P. C., 38 P. W. R. 1908. 

standard weight or measures ahould bo compared with and 

, , — .1 — »-» » .-t- .-j'— *«, 


S. 266. (Public nuisance). i, 

ererj omission causing nuisance Ss not an offence unless it 

is illegal. 6 M. 280, 6 W, B. 71. 1 Weir 214. 11 P. R. 1875. 

geoerallj the occupier and the owner of the house is liable 

for the nuisance. 46 C. 515 : 2> C. W. N. 1062 : 29 C. L. J. 262. 

—in India the question is merelf how tbo statnte should be 
construed and the English cases are no authoritu on the construction 
of the Penal Code. 4b 0. 515 : 22 C. W. N. 1062 : 29 C. L. L.262. 
.^—fouling the water is publio nulssnee. Rat. Un. Cr. 203. 
•^throwing dust and sweepiog on the road making the 
atmosphere noxious to health is public nuisance. I Weir 242. - 


where there is no common Injury, danger or annoyance to 

the public, there is no public nuisance 22 A. 113, 2 If. W, P, 349, 

. T ■, -.x J, A. 

ting nuisance in 
t be proved that 

* an be presumed 

a ■ compiains about 

* * iiderable number 

ol persuus. 1 1. u. u. iU. 

the act of one creed maybe offensive to the sentiments of 
other creeds, but that is not public nuisance. 7 M. 590, 3 P. R. 1883 
10 A. 44. 

—every person has the right to enjoy his property as he may 
think fit without cauiiog injury to others or without • 
against the law even though be may thereby hurt the susceptl' 
of others. 30 A. 181. 
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S« 26B. (Public nu1sancc)-^RM. 

—^the mere act of gambling is not public nuisance. 7C. "VV. K. 
7)0,1 Weir240,«Hfra. 7 B.B.C.Cr. 74.16 P. B. 1867, 14 JI. 364,1 
Weir 239, 242. 

placing cowdUBg cakes br tbe side of public road todryi* 

not nuisance. Cr. Bui. 42, 1886 : Bat. tTn. Cr. 497. 

soUcttiQg paasetc-by on public toad foe tbe purposes of 

prostitution 25 A. 113. commlttiog bare golicitation of ebsatiky. 
Cr. Rul. 28, 1895 ; Rat. Un. Cr. 761, 2 V. W. P. 349. placing a cot 
temporarily on a public road. 10 A. L, J, 362, are not poblic 
nuisance. 

—cremation in particular place dedicated for the purpose 
in a usual manner is not publio nuisance, 19 Af 464, but the oi^ner 
of a prirate cremation ground may be liable for a nuisance if the 
cremation is so performed as to annoy or endanger the lives aoo 
.r, • • • eighbourhood. 25C.425. 

. , ' ■ cows for religious purpose or 

" ■ . • : . persons to whom it is offeBsWe 

■ .1 • Or. Boi. 13, 1897 ; Rat. ITd. Cf. 


~*~8kiooiag an animat wbfeb bad died a natural death *ras 
not a public nuisance. 12 A. Z*. J. 349. 

—^letting loose cattle at the nigbl on a public road. 1 Well 
239. obstructing the passage of a tidal narigabie river by plactos 
bamboo stockades across it for tbe purpose of fisbiog, 14 C, 656,29 
C. 665, are public nuisance. 

——the public are entitled to use every inch of a road that has 
been dedicated to the public, ao if a portion, bo«vever small, of a 
public road is encroached upon. It may cause obstruction to persoos 
who mar have occasion to use the highway, 86 I. 0. 1906:1“*' 
Lah. 454 ; 26 Cr. L. J- 942 : 26 Punj L. B. 127, 20 C. 665 Piss , 14 C. 
65aand20M.433./oI. 

■■ — no prescriptive right can be acouired to commit nuisance. 
7B. L. R. 499. 

—there cannot be a prescriptive right to use another’s isoo 
SB latrine. 19 C. W. N. 864. 

long possession or enjoyment of what Is said to be a nuisance 

may give rise to the character of a bona Jfde dispute as to tiUe 
ousting the jurisdiction of the M. under s. 133 and 137 Cr. P* C. 
and inskiog the sabject a question of cicti dispute. 2^ C. 278. 

—where the user of a premise gives rise to a nuisance, the 
occupier for the time being and not the proprietor is guilty nl 
nuisance. 22 C. W. N. 1062 ; 29 C. I,. J, 262. , 

—any Individual may complain provided he is Interfered wi‘“ 

• *-• ' 453. J . 

• on la not illegal on tbs ground 

have not prevlonsly been tsMB* 

either civil or criminal action may b« taken against a pobliB 

nuisance. I B. H. C. J- 
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S. 269. (Negligent aet tlkeiy to epread Infection or 
disease dangerous to life). 

trsTcIing by train aftfr being attacked frith cholera Is an 

ofTence under this see 7 M. 476. 

travelling by train after coming in contact with a plague 

patient is an offence under this tec. 22 P. R. 1902, 12 if. L. T. 661. 

—violation of the order of the M or of the Health Officer to 
remove a patient of small pox to the Hospital is no offence. 1 0. W. 
N 274. 24 C. 491. 26 Jf L.T. 386. 

a prostitute who was oufferiog from syphilis encouraged 

several intercourse with a person whom she bad assured that she 
was bealthv. held that she was not guilty under this sec. but under 
aec. 417 or 420. 11 B. S9. 

a person who was directed by the Health Officer acting 

under s. 366 Madras City Municipal Act to remove bis son to an 
isolated hospital, removed him to an isolated bouse, he was not 
guilty under a 269 I. P. C 43 M. 344 t 26 M. L T. 386 : 53 I. C. 
689 ■ 20 Or L. J. 785 : 38 M. L. J. 80. 24 0. 404 /of. 

S. 272. (Adulteration of feed or drink Intended for sale.) 
——the sals of adulterated food which is sot noxious ts no 
offence under this section though it may coDStiture the offence 
of cheating or an offence under the Municipal Aet. 3 C. W. N, 66, 
^—adulteration with barmli-ae ingredients for the purpose of 
making more profit is not an offence under this see. 1 L. B. R. 153. 

—to sell Inferior food Is not offence unless it is shown to be 
noxious. IS P, K. 1873 

—toddy III which germs have germinated’is noxious 1 Weir 

228. 

a person who mixes pig’s fat with gft*. intending to sell the 

mixture as good or knowing it to be likely that it will be sold aa 
such, cannot for ao doing be ronvicted of the offence under this 
section. 46 A. 94 : 83 1. C. 1004 : 26 Cr. L. J. 220 : 21 A.L. J. 875. 
1924 All. 214. 

the expression “noxious as food" means unwholesome as 

food or iniurlous to health and not repugnant to one’s feelings. 
above case. 

where vegetable oil Is mixed with ghee no offence under 

this section Ic committed though it is punishable under the Ghee 
Adulteration Act. 12 C. W. N. 608 : 7 Cr. L. J. 405. 

S. 273. (Sale cf noxious food or drink). 

this sec. is more comprehensive than 1.272. 1 Weir 228. 

the sale of boise'e food of grain or fodder, unfit for horse 

to eat, is not an offence 139 P. L. R. 608. 1908. 

—sale of grain in bulk in a oloaed pit ts no offence under this 
sec. 28 A. 312 : A. W. N. 1906. 3 A. L. J. 810 ; 3 Cr. L. J. 208, 

“noxious” means harmful to health or unwholesome which 

must be proved before conviction for adulteration of obte w 
vegetable oil, 12 0. W. N. 608 : 7Cr.L. J. 405. 
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273. (Sale of noxieua food or drink)— confcf. 

——the articles which the accused has sold or exposed for sale 
must be abown to be ooztooa to bia ltao\rlede9 cr belief. 26 A. 3S7: 
A. W. K. im, 56 ; 1 A. L. J. 64: 1 Cr. I.. J. 210. 

—mixing of water wUh milk does not make the milk nexiots. 
I Weir 228. 

— offering or exposure of toddy in which worms have generated 
is an offence, above Cafe. 

—selling wheat containing a large adtnlxure of extraneous 
matter is not punishable under this see. 6 Bom. L.R. 520 :1 Cr. 
L. J. 618, nor the selling of infetiot food cheap. 15 P. R. 873. 

—the sale of adulterated articles of food as pure is not an 
offence under this sec. though it may amount to cheating. 3 C. W. 
N. 66. 

• sale of milk mixed with water Is not an offence under tbh 

sec. as the mixture Is not noxious or injurious as food or driok 
89 I. C. 96l : 26 Cr. L. J. 1441 : 1926 Lah. 49. 

— the Btosecutlon muat prove that the accused bad knowledge 
or reason to believe that the article sold was noxious as ^ 
drink jnst as U must prove any other iogredieat of the osence. 
There is no warrant in law for the rroseeutSoo of such knowieoge. 

77 I. 0. 1001 1 25 Cr. L. J. 537 : 1922 All. 273, 


S. 277. {Fouling water of puhlie epring er reter«elp]i 
—“corrupts or fouls’* must be taken In its literal and net 
artificial sense. 13 C. P. R. 92. 7 M. 590. 12 B. 437. the expression 
means some act which defiles or fouls the water. 2 Bom. 

K. 1078. 

the water of a nallah does not constitute a public spring. 

Sat Ua Cr- S66 ; Cr Rat. 17 oU89S. 

“public spring” does not include a continuous stream of 

water running along the bed of a river. 4 if. 229 ; 1 Weir. 230, a 
liver is not & public spring. 2 C. 283; Rat. Un. Cr. 14; Cr. Rol- 
27, nor tbe water of a nvulet. Rat. Un. Cr. 21S. 

cultivating paddy io tbe bed of a tank used by tbe public for 

drinking purposes, 1 Weir. 229, fishing with basket-nets io a lank 
causing a slight disturbance of the mud. Weir 231, angling in a 
tank using bait of a font kind, 1 Weir 231, spitting intf ^ 
public well, 13 N. L. R. 68 are offences under this Bcotlon. but 

» --» — -* bathing purposes, 1 Weir 3. P, 

in a contlaaoaa eprlng. 6 Bom. 

Uer by a woman or man of io^ 
or well, 2 Bom. Ii. R. I6'd 13 


S. 278, (Making atmosphere noxious to health). 

—the act of performing the otScea of nature in front of one# 
door-step In a public street Is not ao offence under this sec. Bat. Un* 
Cr 200, but allowing a large stock at bones to remain uncovered m 
tbe open for A long time so as to become rotten and to emit smeii 



IKDtlS PE.HAL CODE. 


1099 


S. 276. (Making atmotphnr* nexiouf to haalth) — eontd. 
ooxiOQt tn people Is a pablio Buitance. S4 C. 73 ; 5 C. L. J. 40 : 5 
Cr. L. J. 45. 

tbit tec. Bppllct to public nulfSDce and sot a private 
nuisance. Where tbe accused threw the akull of a deceased mas 
Into a private house and there was nothing to show that tbe effect 
of it was to make the atmosphere noxious, he could not be convicted 
under a. 278 I. P.C. 1929 Pat. 113:1161. C. 48 : 10 Pat. L. T. 87 : 
30 Cr. L. J. 556. 


S. 279. (Rash driving on a public way.) 

.—the court can take into consideration tbe probability of 
person using the road being placed in danger 19 B. 715, actual 
hurt to human being need not be proved. 2 P. W. R. 1912, 6 M. 
H. C. Ap. 33 

^—driving cart.bullock without nose-atring is no offence. Bat. 


the accused driving on a wrong aide muat aatisfy that he 

was not rash or negligent. 23 Bom. L. R. 358, 379. 

rashness or negligence on the part of tbe rider or driver 

muat he proved and It cannot be Inferred from the fact of a person 
1 . I..,- - — • 1 wr. . •'»« foot passenger also should 

M R 112. Where 8 boy was 
• by tbe accused be was not 


tbe owner of It is liable for 


rash driving causing injury to tbe horse of another carriage 
is punishable. 13 P. R. 1900. 

—tbe imputabiUty arises from tbe neglect of tbe civic duty or 
circumspection ? M. H. C 119. 4 C. 764. 

an accused convicted under this sec. cannot be convicted 
under s 427 for mischief 5 S. L. R. 263 : 13 Cr. L. J. 536 : 15 
Ind C. 808. 

If the accused is convicted under ss. 337 and 304 I. P, C. 

he cannot be convicted separately under sec. 279 1. P. C. 1929 M. W. 
N. 395. 

where there ie a epeeial statute the pualsbme&t should be 

under that statute. 8 Bom. L. R. 414. 

—the facta to be proved under s. 279 I. P. C. and the Motor 
Vehicles Act. a. S are aubstantially tbe aame ; there can be no 
question of prejudice to tbe accused whether the conviction is under 
the one or tbe other. 88 I. C. 998 : 1925 All. 798 . 26 Cr. L, J. 1254 : 
23 Cr. L. J. 790. 


— ~where the accused seeing another car approaching him 
in addition to tbe one passing In his direction tries to force bis way 
'on. such conduct comes within 8. 5 of the Motor Vehicles Act. 88 
1. C. 998 ; 1925 All. 798 : 26 Cr. L. J. 1254 : 23 A L. J. 790. 

—where a person who was driving a car on the wrong aide 
of tbe road at a sharp corner entering into a crowded thoroughfare 
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S, 279. (Rash driving on a publie way)— c<7n/ci. 
collided with a mdtnr*o;olo and oauvad danger to it. imperilliog the 
life of tho rider, ho was puniaboblo under s. 379 I. P. 0., 16 S. L It. 
117 s 84 I. 0. 253 ; 26 Cr. h. J. 253. 

——if there Is DO danger to tho publie outside the car who 
were using tho road no ofTonce under s. 279 I. P. 0. can bo said to 
have been oommtttod but if hurt Is caused to the occupants of the 
car by tho rash and negligent driving ofTenco under sec. 337 1. P. C. 
Is committed. 30 Cr. L. J. 1077 . 1|9 I. 0. 536. 

—a second class Afagiatrate who has convicted an accused 
under this seoiiun eao order bis release after due adaiooitioa under 
8. SC3 Cr.P. O. 47 A..353 : 85I.C. 848 : 1925 All. 644. 

S. 260. (Rash navigation of vassal). 

—it must bo proved that the Immediate cause of the accident 

..... ...L. — .. of the navigator. In consi- 

.ion of contributory negligence 
N. 835: 14 0. L. J. 656 : 


■’ •• •' * .i o)y slovenly manner docs 

5 . ■ C. unless it endangered 

• • < • , • Injury to other persons or 

. • . • ' • ' • : . *. 1925 Sind. 284. 

— the fact that a lauoob runs into a cargo boat at 
IS In itself prime /one evidence of negligence. 4 Bur. L. T. 140: 
12Cr. L.J. 582 : 12 Ind. 0.846. 

'—'B boat eontractor was not liable to bo punished la cass nf 
tho boat being upset for want of sulRcieDt b.'illast. Bat. Un. Cr. 35. 

S. 282, (Conveying person by water tor hire In unsafe or 
overloaded vessel). 

—a person plying a ferry boat out of order and having craefc 
Is liable for tho drowning of passengers. 1 B. H. C. 137. 

—a forryoian was punishable for tho drowning of passenger* 
by tho sinking of o bent which was not an old one with some holes 
over which planks had been nailed. 11 \V. R. 3. 

S. 263 (Danger or obatructlon in public way or line of 
navigation). 

a public right of way Is iinoonnected with any dominant 

tenement, it oan bo acquired only by user or by dedication to^tno 
' : : ■■ ■ ■: : • :s' s ■ ' ■ 


ovIdcQco wns not sulhclent to support an Inference or dedlcaiiou 

. ’•• • ha oontrory right 

. . . . os'! nr 339 I. P. C. 
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S, 2B3. (Danger or ebatruelien In public way or line el 
navigation) — confd. 

thii arc. refer! to partfc! oauafoK danger, obstruction or 

injury to any x^rson in any public way. 7 K. 31, 

the public are entitled to tiia use of the full width of the 

public street however wide tt may be. 30 il. 433. 

—DO obstruction to any particular person need be proved, 
38 M. 305. 1920 P. L. T. 561, contra. 4 31.335, 50 31.433, 14 C. €56, 
50 C. 665, 25 C. 275. 11 C. L. R. 462. 7 Burma L, R. 125, 1 Weir 232. 

exposing goods for sale by the accused In a rented hut 

encroaching upon a thoroughfare is not an offence under this sec. 
8C W. N. 369 : 1 C. L. J. 244. 

••^allowing prickly-pcar fence to extend over a part of the 
public road is an offence. 188$ Weir 140. 

exhibition of cIoek>work*toya in a shop*window causiog a 

crowd outside was under the circumstances held to be an offence. 
35 B 368 : 13 Bora. L. R. 209 s 12 Cr. L. J 258 : 10 Ind. C. 804. 

an accused cannot be convicted under s. 283 1. P. C. merely 

because he drove bis bullock cart on a road Inspite of prohibitory 
order by the Ot. 3f. when it is not made out that by so doing he 
obstructed that road and caused danger or injury to any person 
using that road. 81 I. C. 195 : 25 Cr L. J. 707 : 1925 Lab. 153. 

-^liability of owner io case of obstruction in public road by 
contractor. 76 I. C. 975 i 25 Cr. L. J. 303. 

S. 284. (Negligent eentfuet with respect to pelsenout 
substance). 

— >->to constitute an offence under this see. it is not necessary 
that the negligent omission should be followed by any disastrous 
consequences. 16 P. R. 1882 

a Sergeant in the Police who did not take precaution to 

guard against misuse of poison was punished under the sec. 16 P. 
R 1882. 

the owner of a bouse in which hre breaks out cannot be 
convicted under this sectiou without proving actual carelessness or 
illegal omission In him. L. B. R. 1872>I892, 134, 569. 

— — there must be evidence of rashness or negligence of the 
accused L. B. R. 1872-1892, 337, 1 U. B. R. 1902-1903 P, C, 7 L. B. R 
1872-1892 411. 


danger to human life need not be proved ; It is sufficient to 

prove likelihood of injury to properly. Rat. Un Cr. 134, 5B. H. 
C. 67. 
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S. 286 (Negligent eentfuct with respect to explosive 
substance.) 

——■where the dsoger which actoali^ occurred was not such a 
probable result as that the aeoased could be held respoosible. be 
was not guilty. 8 M. 421 : 1 Weir 233. 

—a revolver Is not an explosive substance within the meaoiON 
of this sec. 1 Weir 235, 

—— causing of hurt by negligence in the use of a gun falls 
within seo. 337 and not this aee. 28 A. 464 : A. W. N. 1905 ; 3 A. h. 
J. 332 : 3 Cr. L. J. 363. 

—the first part of the sec. Is not confined to cases where tbe 
explosive is in tbe possession of tbe accused at the time of the 
injury. 1 Weir 236. 

——when the owner of a machinery employ# a competent roan 
to work It and leaves him unfettered be cannot be held criminally 
responsible for any accident due to the errors of the employee. 
8 P. R. 1906, 112 P. L. R. 1907 s 4 Ct. L. J. 279. 

S. 287 (Nagligent conduct with respect to machinery.) 

—this sec. speaks of |*aoy probable danger” and not “any 
possible danger” and so tbe owner i# not required to provide perfect 
security against every possibility of danger, however remote. He is 
only to take reasonable precaution and so much care as is sufficient 
to guard against such danger as can be expected within the bounds cl 
probability. 1930 Pat. 507 : 1930 Cr. C. 935 

—where two girls playing near a Hour mill were caught in 
the belting, one being killed and the other crippled, ^held that the 


when the owner of a machinery compells his servants to 

work it in an unsafe condition knowing to be so, lo a manner 
likely to endanger human life be is criminally liable. The fact 
that he has employed competent man to look after the niachinery 

" ' ' 3. But Ifhe employs a competent 

I be cannot be held criminally 
0 errors of his employee. 1”®" 
• 7s mo Lab. 453. 

S. 266 (Negligent cencfuct with respect to animals). 

—tbe offence under this sec. oootlats of s knowing or seglig^°^ 
omisaloQ and not merely of an omission. 5 W. B. .8, Jt mu®* J® 
established that the accused knowingly or negligently omitted to taxe 
eulBclont order.' I A. L. J. 605:| 1 Cr. L. J. 1959.' 

—It does not refer to eavago aalmals alone, but even to a pony, 
low. B. I. .• i ■ 
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S. 289. (Negligent eenduet with respect to anlmets) — conM. 

— ~8omo evidence mutt be given of the exiitence ofan abnor* 
... — **i.g ...I— j Weir 238, known to the 

• • he animal tnuit be known to be 
kept. 8. J. L. C. 353. 1 Weir. 

■ -at large in accordance with 

general practice. 87 P. L. R. 1904 : 5 P. R. 19U4. 1 Cr L. J. 501. 

where the accused's baffalo attacked the oomplalnant’a 

buffalo and broke Its leg the accused eould not be punished. Rat. 
Un. Cr. 197, but where the buffalo which injured a person was 
known to be dangerous the owner and herdsman were held guilty, 
« XT r -n riA > 1 .t- x known to bo of savage 


> leaving a harnessed horse in 

iimant of a bull let loose and 
which has become vicious, is punisbable, 32 P. R. 1883. but a 
Hindu who has set at large, m accordance with the religious usage 
a bull which has auoaequeotly become dangerous is not punishable, 
5 P. B. 905. 


——escape of tbc bullock is not the proof of negligence. Un 
Cr. 606. 1 Weir 387, 1 A. L. J. 605. 

when the accused was negligent in the keeping of his dog 
and the animal bit the complainant, he should be convicted under 
S. 289 and not under S. 333 I. P. C. 81 I. C. 53 : 25 Cr. L. J. S65 1 
2 Bur. L. J. 8. 


S. 290. (Punishment tee public nuisance in eases not 
otherwise provided toe). 

- punished under 


, • oe simple. 5 B. H. 

1 ■ ■ ■ • ’ . . may be rigorous. 

5 M. 157. 

—under this sec. It must be proved that injury, danger or 
annoyance has been caused either in regard to the enjoyment of 
property or the exercise of a public right on the part of a portion 
of the community or any particular class of people. 9 W. R. Cr. 70. 

annoyance to the particular religipus sect is not public 

DUtsaoce but private One. 12 B. 437. 7 M. 590 

the annoyance caused to a few residents of a single house 

cannot be said to be an annoyaOco to the people in general residing 
laoQot constitute a public nuisance. 
•. 0. 1113. 

■ . bamboo stockade across tidal- 

offence under s. 268 I. P. C. if not 
■ • • is panishable under s, 2901. P.O. 


— ^In order to constitnte an offence under s. 290 It -is not 
necessary that the alleged nuisance should be emitlonally lojurioub 
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S. 290. (Punishment for public nuisance in cases not 
otherwise provided for)— Contrf. 

to health. It is suffioieat it it ha offeosire to the senses. 5 C. L. 
J. 40. 

— whwe the user of premises gives rise to a nuisance, the 
person liable is the ooeupler for the time being, whoever he maf be, 
and the proprietor, if not Hvlog in the premises, might be liable for 
afaetmeo:. 46 C. SIS : 22 C. W. W. W62 : 29 C. L. J. 262. 

a person wilfully slanghtering cattle in a public street, so 

that the slaughter could be heard and seen by the passera.bfi 
would commit an offence punishable under s 290 I. P. O. '10 A. 4t. 

—an enoroachmeot by a private Individual building over a 
portion of a public street is a public nuisance within the meaning 
of sec, 268 I. P. C, and is punishable under s. 390 whether any paiti* 
cular individual was actually injured or obstructed by the act or 
not. TAf.L.J. 95. 20 M.43J. 

—the oonstruction of a projection however small over a public 
road is an offence under this s. 86 1. 0. 1006: 26 Cr. L. J. 942i 1»S 

Z.ah.4S4, 6 Lab. 203. 

■ ■ 'S' »i • • r .s • • * g in a contiDUow 

• • . * I jt yet it may bs 

• . . • • s •, act was such a* 

• ' • . 1 Bom. L. B, 52. 

—the leasee of s house who permitted disorderly people to 
use it for gambling, and thereby caused annoyance to tbs public 
was convicted of an offence under s. 290 f. P, C, 14 M. 364. 

— — omission of a person to keep his ponies from straying Is not 

a public nuisance punishable under s. 290 1. P. C. 6. W. it. Cr. 21. 

—gambling in a private bonee is not an offence under this sec. 

1 Weir 240, but In market place Is. 1 Weir 242. 

—gambling is not an offence under s. 268 I. P, 0. So gambling 
at a place where the Oambling Act 18 not in force is not punlshabie 
unders. 290 I. P. C. 7 O. W. N. 710. 

—sktnoing of SQ animal which dies a natural death does not 
)n itself constitute a public nuisance. 12 A. L. J. 347. 

—a prostitute visiting a dak-bungalow at the request of a 
person staying there but caustog qo ancoysnce to other lodgers 
is not liable to be coovieted under a. 290 I. P. C. 2 N. W. P. 349 
—omission to fence a well or private ground within 8 yards 
of the highway and open to it is not punishable as public nuisance. 

6 M. 280. 

—placing a charpoy temporarily on the road in a basar, 
without any Intention of obstrnctiag tbs trafflc, does not amount to 
an offence of causing public nulaaooe. 10 A. L. J. 36i. 

—sale of satla tickets la the shop and consequent coUeotlou 
of purchaser outside obstructing the public street ®diolniog tn« 
shop do not constitute an offence, under a. 290 I. P. O., 1929 Lan. 
BOl - 1929 Cr. O. 368. 



INDIAN PENAL CODE. 


1105 


S. 290. (Punlshmant for public nuisance In cases not other- 
wise provided for)— contd. 

I I U , 

■ ects 

. . . . . ■ C. 

• . ■ ■ * I 

obviously more guilty thsu the other persons who form the crowd. 
22 A. L. J. 6G2 

•' * — ■ — t T In default of the 

, , I ‘ ‘ comoiittiog a public 

' » • . 4S conira. tigoious 

where the user of premises gives rise to the culssnce, the 

person liable la the occupier for the time being, whoever he may be. 
The proprietor if not living in the premises, might be liable for 
abetment. 29C. L.J 262 46 a 515: 22 C W N. 1 l62. 

a Joint owner of property Is responsible m law for the 
nuisance caused by allowiog prickly pear to spread from that 
property on to the public road 1928 Mad 1235: 55 M. L. J. 
715 28 L. W. 621. 

perioo coustructing a pro)eotion however small over a 
cubllo road it guilty of au offence under s. 290 I P. C 26 P. L. R. 
127 : 86 I. 0. 1006 : 6 Lab. 203. 20 M. 433 fot 

if a crowd collects and obstructs the traffic In front of a 
shop BO as to cause a ouisaDCO. the person who is directly responsible 
. .. ,j ...i,.*.— 1 , -K- j„g jjjojg guilty than 

. . * * and this would equally be 

• ide bis shop at the precise 

• 83 1. 0. 695. 

■ of bis premises in such a 

-way as to interfere with the rights of the public, above case. 

S. 291. (Continuance of nuisance alter injunction to 
discontinue.) 

strict proof of all the circumstances constituting an offence 

is required Rat. Un. Cr. 295 ; Cr. Rul. 39 of 1886. 

\t roust be proved tb&t the accused had ou soine previous 

occasion committed the particular nuisance and bad been personally 
enjoined net to repeat or continue It. 8 A. 99. 

a previous conviction and an injunction must be proved. 

20 W, U. 55. 

trial of 14 persons together charged with distinct offences 

under Ss 290 and 291 I. P. 0. is an Irregularity calculated to pre- 
judice the accused. 5 51 20. 

—where a person has been proceeded under s. 291 I. P. C. for 
flagrant disobedience to an order of the Court to discontinue 


70 
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S. 292. (Sale &.C., of obscene books &c ) 

If a publication la dctiimental to pnbllc mor&Ia and calculated 

to produce a pernicious elTect in depranne and debauching the 
minds of people it will be obscene. The qucatlon whether a publica- 
tion is or IS not obscene is a question of fact. It is no defence 
to a charge that the Intention of the accused was Innocent. 
28 A. 100- A.W. N. 1905. 20i: 2 Or. L. J. 520. 39 C 377: 15 C. 
L. J I5l s 13 Or. L. J. 177: IJ Ind. C. 993 Fol.. 20 B. 103. 3 A. 
837 lie/., 15 B. L. IL 307 : 2 Bom. Cr. C. 58; 19 ind. C. 504: 
14 Cr. L. J. 248. 32 C. 247, 20 B. 193, 22 Bom. L. R. 166, 22 JI. 
L. T. ICO. 

— — ii religious book such as N^alu Cfiuri was not an obscene 
book Within the znoanlog of this seo. 39 0. 377 • 15 Or. L. J.i51: 
13 Xnd. 0. 993 . 13 Cf. L. J. 177. 

—an advertlscnient relallog to a book whiob contnincd 
coloured ploturos of male and female child in the womb dees not 
fall within the purview of s 292 I. P. C. ]92S?st. 049 ! 29Cr. B. 3. 
773; 1101.0.805. ^ . 

—if tbo prosecution eucceeds in showing that the defaiien 
passage on wliioh they rely are of an obscene ebaracter, tb® 
author can escape by reference to other passages of tbo book 
may contain moral precepta of an unexceptional oharaoter- ^ 
Bom L R. .397 : 2 Bom. Cf. O. 58 : 14 Cr. L. J. 143 ! 19 In'* 

504, 25 P. R. 1917. _ 

>~^it is flo justidcntioo that the matter published is written o? 
an eminent writer or is oomposed in a stylo net easily uuderstooo 
by all, 22 jll. L. T. 1G9, or that it relates to mcJiclDO ond is 
to registered subscribers only. 25 P. II. 1917. ,, 

the charge should always specify the word or ropreaentotloo 

alleged to be obscene. L. B. R. 1872-1893, 263. 

S. 293, (Having In possession obscene book ote., for 
or exhibition). 

in Interpreting the word •'obscene" in es 292 and 293 I. R 

the courts may rightly follow Beg. vs. Hioklln {I,. R. 3 Q- 
whoro Lord Coekburn C. J. says. "I think the test of obscenity •* 
this whether tiie tcndcaoy of matter charged os obscenity i® 
deprave and ourrupt those whose minds are opon to such IiJimoral ji* 
llucnces and into whose hands a publication of this sort may i^'* 

It Is a question of fuct." 20 B. 193. t r O 

a book may Lo obkceno within the meaning of the I. . ' 

although it contains only a singlo obsoeno passage. Good intenti 
Is no dofenco. The intention of tho sollor and tbo distributor rou 
be gathered from the character of the matter oontalaed m the u® 

3 A. 837. 


5.294. (Obscene acts and songs). ^ 

——the particular song must bo proved to be obscene, 4 
n. C. 25 

annoyance to others Is essential to oonstitule the oneiic * 
L. D R 1872—1893, 332, 537. 



ISDIAN TEKAL CODE. 


1107 


S. 294. (Obscene acts and songs)— ronfd. 

obicene act in a public place and exposing one’s person to 

insult a woman constitute one ofTence. 1 L. B. K. 62. 

—the sentence should not be serere. L. B. U 1872*1692, 309, 

537. 

•^—omission to set out tbc word in the eridence is not a ground 
for setting aside the conviction. 1 Wclr 251. 

& clear and apecific nUegntioa of the worda and of the persons 

bf whom they were uttered must be stated. L. B. B. 1693*1900, SO, 

1 C 35b Fol. 

a sentence of three months* rigorous imprisonment for an 

offence under s. 294 I. P. C. is uodalf severe. 3 Bur. L. J. 93 : 
1923 Rang 253. 

the Burma Village Act has conferred on the village headman 

the power to try, as a court, offence under s. 294 1. P C. and other 
offence. 1 Rang. 449 . 2 Bur L. J 149 : 1924 Rang 23 
S. 294 A. (Keeping lottery oliics). 

to constitute the offeoco (1) there must be a lottery. (2) 
there must be a drawing of any ticket, lot, number or figure. (3) 
there mast be a publication of the proposal to pay any money 
or to do eomethtag for the benefit of any person The actual 
‘drawing of lots is an essential element of the offence, the word 
"drawing** being used io its fiscal sense. 30 Bom L. R. 1426 : 1928 
Bom. 550 I 53 Bom. 57 i 112 I C 777 : 30 Cr. L. J. 9. 

——a fund constituted a lottery when it depended entirely on 
the drawing of lot whether or not tbe prize foil to any given 
subscriber. 1 Wolr 251. 

keeping a lottery office held out totbepublio as the place 

where tbe lottery would be drawn and receiving monies would be 
punishable under a. 294-A. I P. C. 16 L. W. 757. 

tbe fact of tbe fund being registered does not exonerate 

tbe person carrying on the business from liability. 1 Weir 252, 15 
Cr. L J. 243 23 Ind. C. 195. 

scheme for distributing prizes &c. of the particular des- 
cription was held to be a lottery. 14 P. W. R. 1910 Cr. : 17 P R. 
1910 ; 92 P. L. R. 1910 s 11 Cr. L. J. 382 : 6 Ind O. 620. 

a Chit Fund is not a lottery. 48 il. 661 : 1925 Mad 870 : 

90 I. C. 420 : 1925 M, W, N 685. 

the words “any such lottery" in this sec. mean any lottery 

not authorised by Govt. 10 B, 97. 

—members of the committee of a club who exercise full 
control over club matters, inclasive of tbe premises “keep" the 
premises of tbe club. 7 L. B. B. 319. 

it va not necessary that the place ahonld he kept solely 
for tbe purpose of drawing a lottery. 9 B. L. T. 124, 7 L. B. R. 
319, 17 P. R 1910. 

—a "lottery” is a game of chance. 1 M. H. C 448, 95 I. C 
313 : 27 Cr. L. J. 777 ; 1926 Bind. 813. , y* 
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S. 294 A. (Keeping lottery office) — contd. 


>—-01. (I) of sec. 294-A applies to cases in which It is sbown 
that the accused did keep ao oSice where they carried as the 
necessary preJImioary work for rnnoing a lottery and received tbe 
lottery moneys and which they held out to the public as the place 
where the lottery would finally be drawn. 4i II. L, J. 595 : 3- il. I** 
T. 340 • 69 I. C. 272 j 23 Cr. L. J. 688. 

an agreement is not illegal under sec. 294*A whereby a 

number of persons subscribe, each a certain sum, by periodical 
instalments, with the object that each in his turn (to be deeideo 
by lot), shall take the whole subscription for each instalment. 2.. 
M. 212 : 21 L. W. 403. 

^delivery of the ticket books of a lottery with a view to tbs 
tickets being sold to others is sufficient publication to convict the 
accused under the latter part of s. 294>A. 1. P. C 1930 Lab. 81 1 
1930 Cr, C. 97, 1926 Sind 213 .* 95 1. C. 313 : 27 Cr. L. J. 777 Zfist 

—the publication of the terms of circular for the sale of ticket* 
for prizes on horses winning at the Derby races is an offence uooei 
the 2nd para of this seo. It is not necessary that the paymrot 
proposed to be made should be made by the person advertlais?' 
27 Bom, L. R. 363 : I92S B. 243 : 87 1. C. 516 : 26 Cr. L. J. 980. 


more publication of a hand>hill stating that tickets ^ an 
unauthorised lottery can be had at a particular place is no oaence 
under para 3 of sec. 294>A I. P. C. since it does not constitute a 
’• ' .jny or contingency 

. ticket in any lottery P 0 $ 

. • . I. 0. 1006 : 7 Boro. Cr. 


1927 Mad. 66 . 51 M. L. j'sBS. 

S. 295. (fnluring or defiling plaee of worship with 
intent to Insult the religion of any class). 

“defile” 18 not to be restricted to acts that would *uake 

an object of worship unclean as a materia) object, but it extend* 
to acts done in relation to the object of worship which would 
such object materially or ritually impure. 1 Weir 353. 256. 

M 980. 

the word “defile” cannot bo confined to the idea of making 

dirty but must also be extended to ceromonlai pollution- *1 M- 
980 j 24M. L.T. 181: 47I.C.812. 

-—the presence of Mootbane, o suh-casto of Sudra*. 
status Is equal to, If not higher than that ofJJairs, in such 
of the Hindu temple as are open to non-Brahmaos is not a dem 


in includes immovaljle 
I. 4 : 1926 if. W. N.949- 


ment” within s 295 I. P. C. 41 M.9 


—“destroy” and '‘damage'' have obviously a physical ct 
material signification. IH. D 11.199. 

—It makes no differenee that the Roiliy party is s worsDipP 
of the temple which bo has defiled. 1 Weir 256. > 
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S. 295. (Injuring or defiling place of worship with Intent 
to Insult the religion of any class)— con/J. 

throiriDg tt basket containing cooked food, mto a well, as a 

result of a quarrel, but without any intention to wound tbo 
religious susceptibilities of any one. Is not an offence under this 
sec. Rat. Un. Cr. 979 ■ Cr. Rut 40 of 1898. 

there must be an intention to insult the religion of a class 

of persons, or the knowledge that a class of persons is likely to 
consider the defilement as an Insult to their religion. 7 C. P. L. R. 
Cr. 45. 25 Cr L. J. 426 . 3 L. L. J. 247 : 67 I. C. 5SG. 

“object” does not include animate object but refers only 

. «... 10 A, 150 F. B., 

1834 overruled, 8 A. 51, 
A. L. J 147. 

and other articles before 
the execution of a decree for possession by civil court was held 
to be punishable under this sec 1 Weir 43i> 2 Weir 577 

where a band of Mahamadans entered a Hindu temple and 
damaged property therein they were guilty under Ss. 295 and 447 
I. F. C. but the offence being really one tbo eentences passed should 
be concurrent and not consecutive 82 1. C 37 25 Cr L. J. 1173: 
1925 Oudh SO. 

— ^where by custom, an untouchable by entering an enclosure 
round a Hindu Sbrtoe would pollute (be temple, and with that 
knowledge an untouchable deliberately enters a temple and defiles it, 
he commits an offence under 8 295. 76 I. C 299; 23 Cr. L. J. 155: 
1924 Nag 131 

where in a village a Stkk killed some fowls by a process 


J. 314, F B. 

S 296. (Disturbing religious assembly]. 

to constitute “disturbance** stoppage or actual prevention 
.» .u, __ 1 I Weir 259. 


procession to 
\ L J 820. 

• o u 'he performance 

to worship or ceremonies ; If the ceremony is commenced by act not 
lawful this sec. will not apply. 23 C. 60, 7 A 461, 474 F. B. 

—the object of the sec. IS to secure freedom frhm molestation 
„.«. , 1, f . let spot vested 

n they engage 
as a thorough* 
is altogether 
Cr. im ; 119 
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S. 296. (Disturbing religious assembly) — contd. 

P. W R 1909 : 10 Cr. L. J. 445 : 3 Ind. C, 981, but where certain 
Lodbas who with the sanctloo of the public authorities, bad been 
carrying flags to a temple in processioo through a public street, were 
attacked, it constituted a distarbance within this see. 34 A. 78:8 
A. L. J. 1150 : 12 Cr. L. J. 573 : 12 Ind C. 837. 

•—the worship must be real and not a cloak for doing some- 
thing else. 23 C. 60 

so long as persons are Mobamedans they are entitled to 

enter a mosque and perform the worship and say the word “Avtm 
without anything to restrain their tone or note of the octave, but 
if the pronouncing of the word resulta in a disturbance of the 
that will have to be dealt with under the criminal law. 12A.49: 
A. W. N 1890, 179 F. B., 35 O- 294 : 12 C. W. N. 289 : 7 C. L. J. 433. 
Sel on. 18 0. 448 : IB I. A. 59 P. C.. 35 il. 6S1, 15 P. R, 1902 : lOiP. 
L, R. 1902, 18 Ind. G 195. 

— any person who goes into a mosque mala Jide for the purpose 
of disturbing others engaged in their devotions, will render bircs*'* 
criminally liable. 19 A. 4I9 F, B, 

disturbance caused by music is punisbabje. 34 M. 92. 

—it IS not necessary for tbe purpose of sec. 290 I. P. 0. tb»t 
the accused should have an active intention to disturb rei>gi0»* 
worship. 34 M. 92. 

—8. 296 applies to tbe disturbance of an assembly engaged ia 
worship j'o a public thoroughfare. 3 Uys. L. J* ~7- . 

—•where the accused spread false rumours which causes 
religious procession to come to an end, they could not be ccnvictsa 
of causing disturbance witbm tbe seo. 17 A. L. J. 820 : 20 Cr. L. 

421 . 31 1. 0 197- 

S. 297. (Trespassing pn burial place &c.) 

this sec. applies where there is a trespass into a place of 

religious worship with the knowledge that the feeling of the persons 
would be wounded thereby. Rat. Uo. Cr 14S. 

using a Mahamedao tomb as a place of privacy for adulter- 
ous Intercourse Is so oUence under this sec 5 C. P. L. R. 32. 

baviog sexual connection in a mosquo is an offence under 

this 8CC. 45 A. 52 ; 21 A L J. 455 : 1924 All 9 ; 73 I. 0. 935 '. 24 Cr. 
L. J. 911. , , ^ 

—persons who enter a borif’ .... 

as a graveyard arc guilty under 1 

119,34 M 937, 33 A. 773 : 8 A L ' 

they be joint owners. 8^k.X/. J. 9 

But opening a saw-pit close to t ' 

them IS no offence. 3 M. 178. 

delaying the digging of grave is not an offence under tblA 

see. 1 Weir 287. 22C P, It. IB87, nor the utterance of the words, ao 
not cremate the body*' is an offence. 2P. /t. 1919. .. 

for the pnrposo of this seo. a burial ground sbouid not o 

•n tise, and the term 'trespass' in this sec. means any violent 
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S. 297. (Trespassing nn burial place, &e.)— rcnrd. 
injurious act committed in such place and with such knowlodfro and 
inlontlon as defined. 17 C. W. N. 531 . 40 C. SlS 18 Ind. C. 6T7 ; 
14 Cr. L. J. 117, 2i P. H. 1915 Cr , 18 A. 395. 

the word ‘trespass* «i sec 297 I P. C. has not the tarae 

mcanicit as is attached to ‘criminal trespass* in s. 411 I. P. C. 
1915 P. W. R 40 3U I. C. 731 : 16 Cr. L. J. 683 

the word 'trespass* in this sec. means any injury or offence 

done and it should not he coupled with entry upon property. 45 A. 
52 . 21 A. L. J. 455 ; 73 I. C. 935 .24Cf L. J. 911 

'trespass' as c legal term means an unjustifiable intrusion 

upon property in possession of another. 56 I C. 235 : 2t Cr. L. J. 
443. 


obstruction to the performance of obsequies comes under 

this sec. 6 51. 251 but a i/aharram procession is not a funeral 
ceremony. SAWN 49. 

— ~where the accused who was a trustee of a mosque entered 
the mosque for prayer and being provoked into a quarrel abused all 
and sundry and employed obscene epithets, conviction under s. 
S9? could not stand, but it could be altered to one under s. 504 1, 
F. C. The oSence under 6. 501 IS a cognate ofieoce and there is no 
legal bar to an alteration of the finding $1 ). C 41 ‘ 25 Cr- L J. 553 : 
1924 Rang 106 

^-•where as a result of political difference, the complainant 
boycotted, and obstacles were put id the way of burying hia son but 
DO Tiolenee was actually used no offence under the law was 
commuted. 20 A L. J. 93 ; 1922 All. 184 : 23 Cr L. J. 73 • 65 I C. 
424. 

Magistrate’s own opinion after local inspection is no evidence 

in n trial under this sec. 1 Pat L R. 256 1923 P. 537. 

where the petitioner merely told the complainant and his 

relatives who were preparing to cremate the body of a deceased 
relation of tbcirs "not to cremate the body" held that the mere 
utterance of the words, unaccompanied by any attempt to prevent 
the cremation, or by any manifestation on the part of the petitioner 
of their intention to Interfere, if the complainant and his relations 
should persist in having the body cremated, was not a disturbance 
to the persons assembled for the performance of the funeral 
ceremonies within s. 297. 44 P U R. 1919 . 49 I C 337 : 20 Cr. L. J. 

145 


S. 298. (Uttering words &e. with deliberate intent to 
wound religious feelings). 

calling out in the bearing of the dining party that they 

would be eating cow flesh If they took food which made tbeoi leave 
their dishes untouched is not an offence under this sec. Rat IJn. Cr. 
592, so also the throwing down of a shoe amongst those present at 
a cast dinner, is no offence. 24 A. 1S5. 

throwing the cloth by a woman upon the alleged father of 

an Illegitimate child which abe had been wearing during confinement 
is not punishable under this sec. 6 O. P. L. R. 7. 
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S. 298, (Uttering words Ac. with deliberate intent to wound 
religious feelings)-~co»td'. 

interpolation of a /orbidden cbant In an authorised ritual 

is beid to be an offence under this seo. 3 M. L. J. 236 

the intention to wound the religious feelings must be 

deliberate. 4 P. R. 1820. 


Ss. 299-300, (Culpable homlelde, nturderl. 

Distinction between culpable homicide net amounting 
to murder and murder. 


all murder is culpable homicide but all culpable homicide 

is not murder j thus sec 290 covers a wider ground than s 300, U. 
B. E. Ia97-I901 rol, 1, 282. 

causing death by doiog ao aot with the knowledge that it 

is likely to cause death U culpable homicide under s. 299 aoa 
causing death by an act known to bo imminently dangerous that it 
must in all probability cause death or such bodily injury as 
likely to causa death, ia murder under a. 300 Cl. (4), 106 1. C. 433 : W 
Cr L J 17: 1938 Pat. 169; 9 Pat. 1.. T. 2B6: 7 Pat. 638. 8 0 P.H. 
Or, 9, L. B. R. 1893-1900 112. 5 W, R. 48 F. B. 

——the distinction between murder and culpable hooileideflo* 
amounting to murder Is a i^uestioo ot degree of probability aod 
— **'- -A*...- -* and entbewayltj* 

5. 7 S. L. R. 29 : U Cf. 

. . . L. J. 17 1 1928 Pat. 

' Pat. L. T. 286. 

• , 300 Is, only aa ampij* 

. . , ,ks of an aot done with 
the intention of causing such bodily injury as is likely to cause 
death. 18 P. R. 1893 Or.. I7 P. R 1898 F B. 

—to reader a culpable homicide a mutdep, thel case mus* 
come within CIs 1 to 3 or 4 of e 300 SWR. 47, 51F.B, 

where the evidence in a case loaves room foer doubt os 

whether the accused has committed murder or culpable hc>nii5 
not amounting to murder, the benefit of that doubt should be gireo 
to the accused. 1927 M. W N. 796 

it is not permissible for a Judge to sentence a prisoner to 

transportation for life on the ground that he Is suSiclently certain 
of the guilt for that purpose but not safiSciently certain to sentence 
him to death. &. feeling of doubt as to the guilt of the 
Is to bo considered before the verdict but not after. It has P fu 
in the determination of tbe sentence after conviction. I* 
evidence is not strong enough to justify an irrevocable sentence tn 
accused must be acquitted. 1930 Pat 247 ; 9 Pat. 474 : 11 
T. 148 s 1930 Cr. C. 5l5, 1030 Pat. 252 s 124 I. C. 8tl : 1930 Cr. 
520.11 Pat. L. T.166. 


What constitutes the otfenee. 

before couvictlon of murder can bo obtained the court j”*’?* 

I»e aatfaned that the person alleged to have been murder 
actually dead. Where tho court is unable to arrive at the 
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S*. 299»300. What constitutes the offenee—ronlcf. 
clusloD that the victim la dead or it is cxccedinglr unlikely that be 
ia alive the court cannot uphold the conviction for murder. 81 I. 
C. 436 22 A L J 340 25 Cr L. J 900 ; 1$24 All 662. 

without any of the elements mentioned in the sec. an 

act cauaing death will not amount to culpable homicide. Bat. Un. 
Cr 6 

where the intended victim who was administered poison 

survived but two others died after eating the portion thrown off, 
the accused waa guilty of murder. 22 M. L. J 333 * 1912 M. W. K. 
136 1 1 -M L. r 127 13 Cr. L J 145 • 13 Ind C. 833. 

death caused by the ill'treatinent of a woman for the 

purpose of extorting confession and by subsequent neglect amounts 
to culpable homicide U. li K 1897-1901 vol 1, 28S 

the presumptioB of Jaw is that a man Intends the natural' 

and inevitable consequences of hia own acts 62 P. R. 1887. 

where death is caused by an extraordinary intervening 

eircumstancc, no presumption of intention or knowledge can be 
said to arise I Weir SUO. (1864» W. B. (gap nol 31 

— Intention Is a matter of fact. 1 Weir 300. 33 P. K.1S94. 
—acting under a sudden impulse without exercislDg due care 
and caution constitutes the offence. 18 A. W. N. 163. 

one who deals a violent blow on the bead must be deemed 
to have intended to cause such bodily injury os be knows was 
likely to cause death 26 Punj. L. R. *163. 

—death caused - **■ — >.j.. ... . . « .n. 

homicide, 42 M. S47 I 
W R 41. 3 W R 55. 5 
103, 41 A. 686. 29 A 2 
194. 18 C W. N. 1279.17 A. L.J.56. 

common intention of joint assistant must be proved. 39 


A. 282. 

— In a case of murder and 

the fact of death is establ con- 
fession it IB a suitable cas two 

penalties. 23A. L. J. 821 : 1925- 

All. 627 


—the discovery of the dead body is not a material circums- 
tance. The absence of the body is a circumstance which makes it 
necessary to proceed with the greatest care and caution, and sen- 
tences of death should not be passed unless one feels completely 
satisfied about it. If any doubt renders a judge in the least decree 
uneasy the proper course is not to change the nature of the sen- 
tence from death to transportation for life but to acquit the 
accused altogether. 89 I. C. 903 : 2d A. L. J. 821 : 29 Cr. L. J 1431 • 
1925 All. 627 F. B. 

where the accused taw the deceased unexpectedly and 

forthwith forming the design of hitting him In return for the beating 
which he had received on the previous day, struck him only one 
blow which resulted in bis death later, held that it would be unsafe 
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“Ss. 299-30Q. Wha* censtilutes the offence — contd. 
to bold that the accused iatr&ded to doaore thaa cause prieToas 
burl to the deceased aod a coaricttau under s, 325 was froper. 
P.L.R.45DS SSI.C.2S6: SfiCr. L, J. IISS ; 1925 Lab.SSS. 

wbsre the Ciril Sorgeoa and the Sab-Assistant Sarpeca 

were unabie to say what poisan was actually adsintstered and 
was CO evidence on the record to show what poison bad bert 
administered, held that the evidence on the record was 5^* 
iasuScient to establish the charge. 85 LG. SIT: 2S Cr. L. J- * 
1923 Lah. 3 : 3 , . , 

It js necessary to prove motive when there {s clear ericeaw 

that person has cosicitted the oCence. “ Lab. L. J. 59 : S5 1. t- 
106 .* 26 Cr. L. J. 774 : 1925 Lah. 32$. , , 

from absence of motive for murder eiistence of a r®""", 

«nd irresistible ioSaeoce of homicidal tendency cannot be sa.ev 
inferred. 112 1. C. 222; 29 Cr. L. J. 1006. , 

-~-to motive for the crime is to be proved. It »s 
if it is established that the crime was commited. But wbea t--e 
prosecution puts forward a substantive case as to the moliT® i*. 
the erioie evidence regarding colire should be coos»3efe^ ’ 
judging the peobability of the case. Failure to prove 
however does not outweigh the positive evidence as to the en-i • 
41 C. L. J 35 .• 1925 Cab 525; 85 1. a 453 ; 26 Cr. L. J. SOS 

-—“in a charge of murder it is whojl.v Immaterial lb** 
motive IS toadecioate. 1001. C 226: 2S Cr. L. J. 25S. 

— — organised fights, each side being armed with lathis ategra 
infractions of the law and frequently result in the death of ®‘ 
more combatants . the mtroioctioa of pistol aggravates 
and (ransportatioa for life is the only appropriate sentenc* to t 
combatant who uses the fire-arm aud brings down a 
ground wounded thongb cot dead. S7I. C. 597: 1923 Alb v5* . • 
Cr. L J. 997. 


the word 'knowledge* in *. SW) CL (2) I. P. C. imratt* 
' r, 10 $ LC. 453; 29 Cr.L.J.l-- 


certainty and cot mere probability. lOS 
7 Pat. 63S : 192S Pat 169 : 9 Fat. L. T. 285 


Cases of culpable bomieide not amounting to murder. 

a person comoitting house breaking at night and 

the inmates with a dangerous weapon widely, not 

cause death but death resnltlng. la guilty of culpable bomicis* ® 

amounting to murder. 12 P. R. 1911: 41 P. ft’. R- 1911:1*’ 

L. J. 591 ; 12 Ind. C. 967. ^ ... 

— ~where the hnsbaui made n violc'it attack on *he 
causing extravasation of Wood oa tbe brain resnltinglnn'roc • 
the accused was only gaxlty of calpable homicide cot 
to taurder 01 fAere was no fntrafion to cause dratA. 1 ...r* 

iTJ. D n 1905: 5 Cr. L. J. 393. 14 Cr, h. J. 459. 1 N. h’- 1^ * 

/iVf. W*. .NM8S1.I05. ^ v» 

«a ease of brutal wife murder the Court thou.d 

lb'* rxtfcuie penalty untramaeled by any consideration ol ® , f 

Toe l.tgisiatQre has' wisely thought fit not to entrust 3- 
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Ss. 299-300. Cases of culpable homicide not amounting 
to murdof— con/d 

IribunsN with the prerogative of mercy. The Judges are to 
adminKter l^tw not as they wish it might be but as they find 
ft. 1930 Pat 2<7: II Pat L. T KS i930 Cr. C. 515 : 9 Pat. <74. 

it IS dangerous and immoral to concede to any jealous 

husband the right to assassinate his wife and escape the gallows. 
Where the reason alleged for the murder of the wife when she 
was asleep was that the accuaed wanted to save his family from 
dishonour there was no valid reason for not passing the extreme 
penalty. 1930 Pat 247 : 1930 Cr C. 515: 9 Pat 474 : 11 Pat. 
L.T. 148. 

where a man killed his wife by a single blow, 5 P. H. 1893, 

where the husband and father of a woman laid m wait for the 
person who enticed her away nod hit him with stick on the back 
and chest which effected death, 10 P. R. 1890, where a thief was 
severely beaten and died m conseijoeoce, 5 W, P. 235, where 
a person struck three blows with a lathi fracturing the bones and 
the wounded person died in consequence, 42 A, 303. where a person 
sot having skilful band emaeculated a person and caused bis death 
5 W. R 7. where snake-charmer in exhibiting bis skill, caused a 
person to be bitten by a snake, 5 C. 351. 12 W. R 7, where the 
wife squeezed the testicles of the husband causing destb, 19 M. 
356. the oSence was culpable homicide amounting to murder. 

.^—paramour's presence in wife’s bouse at midnight was a grave 
and sudden provocation suffieleot to deprive the appellant of his 
power of self-control and the accused's act in killing his wife and 
her paramour was in such circumstances culpable homicide not 
amounting to murder. 6L.L.J.437: 85J.C. 374: 1925 Lab. 114: 
26 PoDj L. R. 260, 7 P. R 1890 Cr. Hisf. 

where the wife being upbraided by her husband for her 

misconduct replied that she would continue to lead an immoral life 
when the husband chastised her ou which she struggled with him 
.j_j ». - « .r' - »«-- «- -iband stabbed her to death, the 

amounting to murder, the case 
P. C. 88 J 0. 844 r 1975 All. 

where the accused saw the deceased in his bouse at midnight 

taking liberties with bis sister whereupon he beat him to death, 
held that the accused had grave and auddeu provocation and that he 
was guilty of culpable homicide not amounting to murder. 5 L. L. J 
40 : 1924 Lah. 62. 94 I C. 140 : 17 Cr. L J 572 : 1926 Lah. 485. 

where the deceased the wife of the accused called him *‘a pig, 

ion of pig" and they were of low castes, held that such abuse could 
not constitute grave provocation specially in the case of low caste 

■ ■* t- ' - • nguage. But the 

■ ■ • • ■ provocation which 

■■■■“■ * • punishment tha 
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Ss. 299«300. Cases of eulpabfe hemicfcfe not amounting 
to murcter — contd. 

piere abuse of the accused by the deceased cannot be said 

to be such grave and sudden provocation as to bring it under 
Exception 1. 27 Ponj L. R. 15. 

where the accused on the impulse of the moiaent atrocfc 

his 5ister*in-iaw on her head with a lump of limestone^ and abe 
died in consequeuce the accused baviog no intention of kihing her 
Or of fracturing her skull, the offence is one of culpable homicide 
and not murder. 81 I. O. 320 : 25 Cr. L. J. 8D0. 

if an assault cannot be prevented by anything short of 

killing the assailant then the right of private defence is not exceeded. 
66 I C 665 : 23 Or. L. J. 313. 

culpable homicide Is not murder unless the act by which the 

death Is caused is done with the intontioo stated lo one or more of 
the four clauses to be interpreted in the light of the four illustrations 
appended to It. one for each clause. 75 I. C. CS9 ; 1923 Lab. 317. 

——where five persons armed with dangs attacked another and 

•»> — • J. U..4— * — -jaad »b» 


ne under 
irt of 8. 
674 : 113 


I. 0. 333. -SOCr. L. J.141. 


——where the two accused were convicted of murder under 5. 30« 
I. P C. by the S. J. and sentenced to death, though one w then 
inflicted a fatal blow and the other merely acoooipaniod his co* 
accused without inflicting an ioiury, held that in the case of the 
latter transportation for life was an adequate sentence. 26 P. L. R 
405 ; SS I. C. 365 ; 7 Lah. L. J. 479 ; 26 Cr. L. J. 1133, 

——the provocation contemplated by Exception 1, roust be such 
as will upset not merely a hot«tempered or hyper-sensitive person 
but one of ordinary sense and calmness. 96 I, C. 209 : 1926 Lah- 
598 : 27 Cr. L. J. 897. 

where the accused gave unmerciful beating to thedecessed and 

although numerous injunea were ioflioted but no bones were broken 
■> . r.i- . • - i; •> •• unted to more 

■ ■ 1. ■ . homicide not 

. . ■ , , sed's Intention 

,1 , ■ • • . ' . r to be IikeJy to 

cause his death or such as was sufficient In the ordinary ^ 

nature to cause his death, wounds of more serious nature wouJo M 

inflicted. 91 L C. 61 : 27 Cr. L. J. 29 s 46 Pun}. L. B. 702 : 1925 Lab. 
C21 : 7 Lah. L. J. 524. (tSZS Lab. 260. 3 P. R. 1919 Cr. ) similar 
ease. 103 I. C. 843 : 1927 Lah.. 654 : 28 Cr. L. J. 763. 

—wherein a sudden and unpremeditated fight under grave pro- 
vocation injuries by knife are caused resulting death of the 
person who was the aggressor, the offence committed I* 
homicide not nmounting to murder. 1D29 Pal. 518: 1929 Cr. c. 
Z7e 
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Ss. 299-300. Cbm* el culpable bomlelde not amounting 
to murder— contd. 


there is ■ ■ . ‘ » ■. ’ 

reasooat ' • • ■ “ s ' ■ 

of prlva • ■ ■ . I . ■ 

to murdi ■ ' . . it. 

Cases of culpable homicide amounting to murder. 

-in case of savage attaok with deadly weapon upon the 

accused following high fever aad blood-poisoning and brain-fever 
resulting in death caused by wound Inflicted, the accused was 
rightly convicted for murder. 7 S. L. R. 83:15 Cr, L. J. 374 :23 
Ind. C. 744 

where the accused Is proved to have taken a spear and 

ran straight to the deceased and given blm a stab it Is deliberate 
murder. 1330 M. W. N. mi. 

'the act of strangulation was held to be murder, 23 P. B, 
1890. Cr. 

—deliberately killing the wife nnder the belief that she was 
haunted by evil spirit, 3P. L.W. 356, kilhng a man belSeviog to 
be a wizard, 1 P. L. T. 282, Is murder amounting to culpable 
homicide. 

——where the act Is done with the Intention of causing such 
bodily injury as the offender knows to be likely to cause death 
the offence amounts to culpable homicide amounting to murder. 
37C,315.4W.M.33.35,5 W.B.m.3 W,R.2S, 4 L. B. R. 132 306. 
2 L. B. R. 125, 12 P. W. R. 1911. 

where dhotura Is administered with the intention of causing 

death or such bodily injury as is likely to cause death, It amounts to 

. .. , ... .. _ 31 115 . 32 p. L. R. 

90 : 120 I. C. 534 : 31 Cr. 
■ s adminiateted aimply to 

■ * sec. 326. 19 P. B. i9io 

■ . ' • er B. 302. 45 A. 557 : 75 1. 

«' •*' • anttty 13 to be considered. 


—where death ensues as the result of a reckless administration 
of dhotura the offence is one of murder and not anything smaller. 
45 A. 557 s 1923 A.’ 608 

— -as dhotura poisoning is frequent in India there is very 
adequate ground for attributing to ordicarv Indians a knowledge 
.of the dangerous results of adminiaterlng It. In euch cases the burden 

knowledge 
Bom. 518 : 


.•Mr* M ea ■■ 
. I W*l- 
WU.$SM. ■■■ 


■ ling bodily 
>e inflicted 

■ ieath it is 
• Bur, L. R. 

Bur. L. R, 
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Ss. 299.300. Cases et eulpalole 'homicide amountlns 
murder— contd. 

' d'V,*’ «*‘^” ** ** In a slate of Intoxication^ 

^ 58, 2 I*. B. H. 201, it may sometimes amountto 
murdcx, 1 Weir 301. 

‘ 3 proved to have been present 

, ... , . id it ii further proved that he 

snared with others the miootloi) to cause death or Injury sufficient 
to cause death, he can be convicted of murder even if there Is no 
proof that he struclc any btow to the deceased. 1931 Raeg. 1 : 8 
Kang. 603 : 1931 Bang. 99 : J30 1. C. 35S : 33 Cr. L, J. 493 F. B 
. ““Sifl^hlng in the abdomen with sufficient force to penetral® 
the obdommai walls and the internal viscera amounts to murder 
must bo held to have intended to cause injury 
ordinary course of nature to cause death. 108 I. C. 
268 ; 29 Cr 1.. J. 369 

“*~shlowon the head with a £o/At is certainly likely to cause 
death and the accused must be presumed to have the intention of 
. * ‘ ' cause death but it does 

' • . 'w on the head is always 

' * • • . » to cause death. 1928 Pat. 

u u ■ • ■ •*7- 

■“■whoa the person comroittlhg the act knows that it Is so 
immiDeatly dangerous that it roust m ail probability cause death 
or such bodily iejufy as is likely to causa death and commlte such 
* ■* ' ' ■ . ■ k of causing death or 

. . amounting to tourdex- 

, J. 752, 35 A. 506, 35 


Bat. 

P. R. 1. 


aoy person of average Intelligence must know that tb® 

explosion of a bomb in a crowded room however carefully it may 
be thrown is an imminently dangerous act such as he must be 
deemed to know could ih ail probability cause death or at least such 

bodily injury as is likely to cause death. Absence or deleberale 

■ the case 

• • • running 

, , 290: ISl 


—shooting under the illegal order of the superior officer 
amounts to murder. 83 I. C. 702 : 17 S. i. R 182 t 1924 8.33, 21 M. 
241 fol. 


person strikes another on the head such blows 
of fracturing both his right temporal and the 
sat parietal bones and ultimately causing hla death, he must prove 
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Ss. 29^300. Cases of culpahle homicide amounting to 
murder contd. 

that bis iotention was not to cause such bodil}* injurjr as would 
m all probabititr cau<c death or that he did not know that the iojury 
inflicted bj him would IQ sU probability cause death 99 I. C. 77: 
1937Lah. 63 28 Cf L J. 45. 

Exceptions 1 to 6. 

Oai.* 

the accused is to prore that his act was removed from 

the category of murder by one of the exceptions. 17 A. L. J. 866. 
Ejc^ption 1, graie and tuddfnprorocaUon. 


the act must be done whilst tbs person doing it is deprived 

of all self>coDtroI by grave and sudden provocation It must be 
done under immediate Impulse. 7W R. 27, 83 P. R. 18S4. 19 W. 
R. 35. If the act was done after the brat excitement had passed 
away, and there was time to cool. It la murder. 12 W. R. CS, 8 A. 
635. 19 W. K 35. 8 A 622. 635. 18 A. L- J. 851 confra. 28 C. 57J. 

>— condition of the mind of the offender at the time of 
provocation should be taken into acoouDt. 2 11.122,1081.0.903: 
39 Or. L. J 451 

>^it 19 not the necessary consequence of anger that the power 
of eelf'COntrol will be lost. 20 B. 215. 


.—the provocation must be such ss wiJI upsst not merely a 
party and noD'tempered person, but one of ordinary sense and' 
calmness S Lab. 67: 81 I. C. 836: 25 Cr. L. J. 1050 : 1934 


Lab. 450. 


the provocation must be such as would excite the mind 

of a reasonable man so as to lead the jury to ascribe tbe act to 
the lofluence of that passion. 1930 Cal. 199 : 1930 Cr. C. S3l. 


murder, above case. 

whether the provoestion is grave and sudden such as to 

deprive the offender of the power of self-control is a question 

of fact to be determined by tbe ciraumstance of the case. 108 1 C 

902: 29 Cr. L. J. 454. 

’ ’* ■ ■ is on the 

■ , • ■ • . ■ 'Lab. 333: 

' * ' • . . , ■ ‘ ingicg the 

■ " ■ . .'SS: 25 Cr 

LJ. 1005 

. — but when the prosecution evidence proves the accused’s tie: 
to tbe exception accused must be given the benefit thouci l«. ^ 
not plead It. 1935 Nag. 37. . , 
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Ss. 299-300. Exceptions J to &^conld. 

where tho deceased romoostratcd trith the accused*# father 

for divertigg the course of the old water ebaaool which led to # 
quarrel and then the accused came to support bis father and 
assaulted the deceased, held that there was no grave and sudden 
provocation within the meaalog of exception ( I). 1924 Lab. 742. 

when the prorocatlon Is caused by the adulterous Intercourse 

of the Wife the oifenee committed fa not murder. 81 I. C. 901 1 25 Cr, 
L. J. 1077- l925N8g. 37, 831. C.4S2. 6 L. L. J. 437. 71 I. C. 9J3; 
24 Cr. L. J 273, 63 t C. 403 j 23 Cr. L. J. 563, 3 W. R. 42. 1 W. 
R. 45, Rat. Ud. Cr. 932. 27 P. R. 1900. S W. B. 88. 3 B- L. R. 33, 
2 M. 122, 3 M. 83. 190 P. L. R. 1905. 18 497. 28 0. 613, 3 Puoj 

L. R. 652 : 119 I. C. 323 j 30 Cr. L. J. 1044. 

where the accused on returning home at night aaw bl® 

sleeping with her paramour who on seeing the accused ran 
away ; the accused pursued him but his wife grappled with hiin 
and enabled the paramour to run away. Then the accused 
caused the death of his wife with a knife ; the offence being 
committed under grave and sudden provocation aenteoee of three 
years’ rigorous foiprisonmeot w.ia held to bo sufficient. Lea. 

172 1 U Lah. L. J. 485 : 1930 Cr. C. 180. 

——but where the accused asked his wife to sever her 
oonoectiOQ with her paramour and in the course of a quarrel 
that ensued the accused lost bis temper aod killed her, oo Btave 
and sudden prorocatloo was proved. 1928 Lah. 541; 108 1. 0. 16o> 
29 Or. L. J. 347. 

—when the busbaud finds hie wife in tbe sot of adultery and 
kills her he Is guilty of manslaughter only and not of murder 
but this rule does not apply where the relationship between 
tbe parties is not that of husbaod aod wife. 1930 Cal. 199 : 
1930 Cf. C. 231. 

where the accused saw tb© deceased unexpectedly and at 

once struck him one blow m return for (he beating which be bad 
received on the previous day and the singla blow resulted in bis 
death later, held that it would be unsafe to hold that tbe accused 
Intended to do more harm than to cause grievous hurt 
deceased and a conviction under s. 325 was proper. 88 I. 0. ■'So: 
26 PuDj. 1.. B. 430; 1925 Lab. 559j 26 Cr. L. J. J183: 7 Lab. 

L. J. 573. 


Exception S, good faith of the right of private defence. 

right of private defence io to be proved by the accused. 


'there was no right of private defence in the following cases. 

5 W. H. 73, 83. 10 W. R. 9, 3 A. 25S, 29 p. R. 1902, 35 P. B. 1*16. 
13 W. R 55. 6 W. B. 56. 

in order to claim the benefit of exception 2 to seo. 300 (he 

accused must show that be had no Intention of doing more barm 
than was necessary. 81 1. C. 347 : 25 Cr. L. J. 811. 
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3t. 299«300. Exception! 1 to 6— CDfird. 

— ~wbere Ibe accused a aerra&t employed to ivatch the cTops 
>f a field went round one night and ■celog a man cutting tho crop 
it midnight struck the thief a blow on his bead foiling him to 
ground and the Tictim eventually died, held that under exception 
! to sec 300 I. P. C. the accused exceeded the right of private 
lefeccc of property and the convtotlon of the accused should be 
indersSOI 64 I C. 133 : 2J5 Cr. L. J. 74L 


where as a result of enmities between two parties there 

iras an encounter in the open space in front of the two neighbour* 
ing bouses and at some stage of the encounter one of the accused 
ran into the daltz of bis own house where he was followed by the 
deceased and a sharp struggle occurred just Inside the entrance 
door and the accused indicted on the deceased a fatal wound with 
bis spear causing his death, held that as the accused was within the 
threshold of bis own bouse Cseeption 2 toe. 3 p 0 covered the esse. 
89 I. 0. 364 : 1935 All. 753 s 16 Or. L. J. 1310. 

—where the accused caused the death of the deceased under 
eirouoastances brought about by himself he cannot be exonerated from 
all liabilities because of the plea of seU>defeoce and ie liable to be 
eoQVieted for calpable homicide though not for murder* 1930 M. W. 
N. 501. 

Exception S, public eervant or person aiiftnp pubfi'c sertanf 
exceeding power. 

—the public servants were not protected in the following 
cases. 21 M. 249, 5 N. W. P. 130. 

Exception 4, wiMouf pre-meditation in a sudden fight in the heat 
of passion Without taking undue advantage or acting in cruel manner. 

—•'‘sudden'' means uapremeditated. 5 C. 31, I W. R. 33, 14 
W. R. 48, 40 A. 686, 40 A. 103 Disa. 

—— a pre*medltsted action cannot bring the accused within the 
exception. 8 C. L. J. 561. 

—premeditation does not mean the long harbouring of a 
design. 1930 M.W.N. 1211. 

where a person struck bis wife on the head with a wooden 

pestle in consequence of which she died at once, held that exception 
-4 to B. 300 is not applicable in as much as tbeie was no fight. 6 L L. 
J. 527. 
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Ss4 299*300. Exception* 1 to S — contd. 


people the deceased had caused no Injoties worth the name and tbe 
accused bad dealt the violent blow so as to cause death in a brutal 
manner, the accused was guilty of murder and explanation IV did not 
apply. 1928 Ondb 282 ; 5o O. \V. JJ. 391 : 113 I. C. 48l : 30 Cr. L. J. 1T3. 

—-where the accused pleads that the deceased died as the 
result of a sudden and unpremeditated fight arising out of thr 
sudden quarrel but it appears that the accused took undue sdrantagB 
of tbe deceased lying on his cliaryoy and being unarmed and un- 
defended Exception 4 does not apply. lOl I. C. 191 : 2S Cr. L. 
J. 415; 1927 Lah. SOS. 

where the deceased who was unarmed and is not sho^ 

to have assaulted the accused In anyway, has as many as six injuries 
on his bead It is difficult to bold that the case falls within exception 
4 of 8. 300 because even assumiog that tbe quarrel was sudden it 
would eeem that the accused acted in a cruel manner in iDiuring the 
deceased. 1931 Eah. 280: 1931 Cr. C. 536. 

—where there was no motive for murder nor any grudge 
against the deceased and tbe accused himself also get 
injuries m the course of tbe sudden and unpremeditated ng^ 
tbe accused was entitled to tbe benefit of exception 4 to >• 

I.P. C. 1925 Lah. 633:7 Lab L J.53J. 

—■Exception 4 applies to cates wherein, whatever may w 
tbe origin of the quarrel, the subsequent conduct of both the parties 
put them upon an equal footing. 93 J. C 251 : 1926 Lah. 219 : 37 Cr, 
L. J. 459; 47 Punj. L. R 134. . 

— when a fatal attack was not a premeditated one and tee 
victims were injured In tbe beat of passion upon a sudden qusrrei 
and tbe offenders did neither take undue advantage nor acted in ao 
unusual manner the requirements of exception 4 to sec. 300 are no 
satisfied. 26 P. L. K. 363. . 

where the accused struck only one blow on the head ana 

one blow oa the leg and thereby caused death, held that by those 
lathi blows he did not set in a cruel or unusual maaoer and was 
entitled to fourth exception to eec. 300 I P. C. 1929 Lab. 719: l“-“ 
Cr. C. 311 ; 30 Punj. L. R. 487. 

Exception 5, suffering death ii,Uh consent. 


death caused at the request of the deceased is only culpable 

homicide not amounting to murder. 60 31. L. J.616; 1 B. l931 blao. 
483 : 131 I. C. 147 ; 1931 M. W. N. 393 ; 1531 Cr. U, 484 ; 1931 

it must be proved that the person killed, with * f'* , ^ 

ledge of the facts determined to suffer death or to take the r*®*- , 
death, and that this determinatioa continued np to tbe moment 
death. 18 C. 484 F. B. 

J t-s. -.fTftrl 16 years to 

death i ... the future 

separat though n 

thelett ■ ■ .le 

shoiffd ■ . • ■ . 690 . 30 Cr- 

L. J. 855. 
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Ss. 299>300. Exception* I to 

where the sccu^od coniinitted the murder at the request 

of the deceived woman the proper conviction should be under s. 
sot and not under* 302. 1931 Mad 4«3: l3l 1. C U7; 1931 M. W, 
K. 393 60 M L J- 616 . 1931 Cr. a 484 : 1931 Mad. 436 : 33 L. W. 
218. (5 W. R. 7. 6 W. H 67. 43 I. C. 413. 36 A. 26, 1926 Lah. 50) /ol. 

S. 301. iCuipable homlctda by cawalng death of person 
other than person whose deeth was Intended). 

. -—ft woman was carrying on an intrigue with a man who 
^sv« her same voison to administer to her husband and aha prepared 
iwcetmeats mixed with the poison which was eaten by another 
person who died as the result tbereot The husband and some others 
who also partoolk of the sweetmeats snilered considerably but did 
not die, held she was guilty of murder. 39 A. ICl, 1912 M. >V, K. 136. 
/ol similar eases --8 W. R. (Cr.) 78. 15 W R. (Cr.) 2. 

when five men are charged with plotting to murder A but 


$, 302. (Punishment for murder). 


onless extenuating circumstaoee can be found ao accueed 
who IS guitty of murder must be aentenced to death. A Judge 
•bould not sentence a prisoner to transportation for life on the 
ground that he it sufficiently certain of the guilt for that purpose 
but not eufficieotly certain to sentence him to death. 1930 Pat. 
252 5 11 Pat. L. T. 166 : 121 1 C. 811 1 1930 Cr. C. 521, 1930 Pat. 247 •. 
9 Pat, 474 : 1930 Cr, C. 515 : 11 Pat. L.T. 148. 

the primary rule is that capita) sentence is the normal 

punishment for the offence of murder and the Judge must give 
reasons for imposing the lesser penalty. 29 Cr, L. J. 540 : 109 1. C. 
364.33 C. W N. 1226, 

when the judges differ as to the nature of sentence to be 

inflicted that in itself is not sutRcient ground for holding that death 
sentence should not be Inflicted. 33 O. W, N. 1226. 


the sentence of death ehonld not be passed if there are 

extenuating circumstances. 8 0. W, K. 218. 11 O. W. N. 904.22 C. 
805, 2 A. 33. 

the fact that the assault followed sudden quarrel without 

premeditation Is an extenuating circumstance so also the fact that 
the accused belonged to a peaceful trading class and the capital 
sentence should not be inflicted. 1930 Lab. 154 : 1930 Cr. C. 162. 

—the mere fact that mote prompt or better treatment would 
have saved the deceased caunot exonerate the offender from liability 
formurder. 29 Cr. L J.315; 108 LC. 164 : 10 A. I R.Cr39 


where murder ismot premeditated, transportation for Ufa 

a a sufficient punishment. 24 W, R. Cr. 23. 
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S. 302. (Punlfhment for tnurtier)-^ontd. 

where the murder ia not deliberate but occurs suddenly 

after mutual abuse. 1928 Lah. 913, 1930 Lah. 545 : 125 I. C, 325 : 193“ 
Cr. 0. 675, or where the murder is on proFocatlon, lOS I. 0. 45' • 
29 Cr. L. J. 41, transportation for life may be the proper sentence. 
But where the murder is premeditated and deliberate, capital ecu* 
tenco should be Inflicted even If there Is cause of provocation. 192a 
Oudh. 241 : 29 Cr. L. J. 465 ; 109 1. 0. 113. conira. H Bah. L. J. 299 : 
1929 X,ah. 788 : 30 Cr. L. J. 3226 ; 1929 Cr. C. 420. 

-—the fact that the accused bad the capital sentences 
suspended over their heads for nearly six months should be con- 
sidered by the H. C. 17 C W. N. 1213. 

a trustworthy dying declaration supported by 
tances is aufScient to support a conviction for murder. 4 r. ”• 
H. 1909. 

the time of the post mortem must be recorded as in many 

cases it assists the court in determining whether death P p® 

at the time alleged or not. 1931 Oudh 119 r 131 J. O. 439 ;193l 

—•conviction must be baaed on substantial and 
evidence not merely on moral convictions. 5 W. R. Cr. «5, 8 

—where murder was committed by way ofretaJlatjon for 
sentence of death was reduced to transportation for life. » »v. 

—where the prisoner committed murder In the belief 
deceased was a wizard and the cause of his child s illness ana t 
by killing the deceased his child's life would be saved, sentefl 
of death was commuted to traosportatlon. 6, W.B. 82. ^ ..u-rt 
——for sacrificing a son to a deity in order to obtain weal ^ 
the belief that son would come to life again, sentence of transpo 
tionfor life was passed. 7 W. B. Cr. 64. of 

in case of murder where the body is not found sentenc 

death should not be passed. II W. B. Cr. 20. ... 

disappearance of the body of the deceased under 

oumstanoes where it Is not humanly impossible for him ‘O ® 
survived the evidence will not be sufficient to convict the see 
1928 Pat. 473 ; 111 I. C. 721 ; 29 Cr. L. J. 913. 

•—incase of murder committed by pregnant «m 

sentence may be passed but tbo execution of It should be delays 
after delivery. 15. W. R. O. 66. 

the fact that the accused Is a woman is ® 

reason for refraining from passing sentence of death I , ' g, 

—accompanying the murderers with the deceased ’ * gg 
turning next day without the^dscMsed and coropli* 

presumed to j 

and every *®^°g‘ 

consequence will be presumed to be a natural add probable cons 
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S. 302. (Punishment lop murder}— ronicf, 

quence until the contt&ty ii eflirmaUrclf prored. 64 I. 0. 83S; 
23 Cr. L. J. 54 

when a man in a lathi fight uses hit lathi with the result 

that a man is killed It may be presumed that ho had the knowledge 
of the result 27 A. L. J. 244 : 116 1. C. 19 s 30 Cr. L. J. 559: 1929 
AIL 160 

- — the best ciiterion of the force and eharaetcr of a blow is to 
regard the result which It has effected. 1930 Lah. 490 : 1930 Cr. C. 
602, 

It is settled law that where a blow amled at one person 

lights upon another and kills him the offence committed by the 
assailant is the same if it would have been in case the blow had 
struck the intended person. 1928 Lah. 344 : 29 Cr. L.J. 280:107 
I. C. 764 

where the accused went with the deleberate purpose of 

striking down the deceased the judge should not refrain from 
Inflicting death sentence on the sole ground that the accused was 
under the Influence of drink. The ptesucvpUon that a man Intends 
the natural conseqoenees of his acts Is not rebutted by the eeldenee 
of drunkenness falling short of a prosed iDcapseity in the accused 
to form the intent necessary to constitute the crime. 941. C, 406 : 
1926 Lah 232 t 2? Cr. L. J. C30 : 27 Pqd) L. R. 294. 

—where the accused stabbed tbe deceased who was hla 
brother*in<law while tbe latter was in bed but so motlTe for the 
crime was proeed tbe accused was liable to bo conyleted under a. 
326 and not under a. 302 I. P. C. (per ifukherjee J.) Tbe rule of English 
Criminal Law that one must be taken to intend the natural and pro* 
bable consequences of his act Is not always quite easy to apply to tbe 
Indian Criminal Law in view of tbe distinction tbe Penal Code 
draws between Intention and knowledge. Tbe question of knowledge 
much depends on tbe intellectual capacity of the offender. 32 C. 
W.N. 345 :47 C, L, J. 240 ; 1928 Cal. 430 : 109 I. C. 482 : 19 Cr. 
L. J. 546 : 10 A. I. Cr. B. 259. 

the offence of culpable homicide presupposes an Intention 

or knowledge of likelihood of causing death. 71 I. C. 292 : 25 Cr. L. 
J. 356 : 1924 Nag. 281. 

—In case of murder by concerted lattack with lathis the 
accused will be punished for murder. 20 A, L. J. 900 : L. B. 3 A. 
161. 

generally the age or the sex of the murderer cannot of itself 

be sufficient for a lenient sentence. 18 N. L. B. 101 : 64 L G. 277 : 
1922 Nag. 65. 

——where the medical evidence showed that the body of the 
deceased bore two wounds of a penetrating nature one perforat* 
log the heart and the other penetrating tbe abdomen dividing the 
intestines, it mnst be deemed that tbs intention of the accused was 
if not to cause death, at least to cause such bodily Injury as 
likely to cause death. 7 Lab. L. J. 582 ; 26 Punj. L. B. 829. 
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if a pereoQ iateods to cause an Injury which is in Ih® 


ordinary course of nature aaSieient to cause death ha Is guilty 
901. 0. 147: 26 Ot. L. J. 1491. 1930 iah. 457 : 122 1. 0. 
491 ; 31 Cr L. J. 444 : 1930 Cr. C, 56J. 

~ — • • ... attacked 

the dece ioteoded to 

cause de j 57 ^ 7 Lah. 

L. J. 17 {_221 ; 26 Cr. 

L. J. 135i, i.juu t,uii, V.J. 1 ^. J. i4i . iiii 1 . O. 491 ; 1930 Cr. 

C. 561. 

“^'’'here the accused shot the deceased iotendiog to tnaim h<&> 
for life and the act to fact caused death, a seuteuce of death should 
be passed. 53 H. 937 : 1930 Cr. 0. 1033 ; 1930 il. W, N 377 : 59 M. L. 
J. 945 : 127 I. C. 654 ; 32 Cr. L. J. 30. 

where one of the accused iolllcted the fatal blow and the 

other merely aocouipanled biiQ without inflictiog any injury on the 
deceased, transportation for life was an adequate punishment iu 
the case of the latter. 8fl I. C. 365 : 26 Cr. L. J. 1133 j 1925 Lab. 584 1 
26 Puaj. L. R. 405, so also where the accused was found construe* 
timely guilty boine a oirmher of a gang which cemmitted murder 
lequata puDlsbment. 86 


Dflict any injury on the 
murderous errand with 
equally responslbia for 
? struck the fatal blow. 
1929 Or. C. 423. 

——the view that when two or mote persons bind themselfes 
together for the express purpose of taking a man's life it is not 
right to pass a capital sentence unless the person who delivered 
the pattioular fatal blow can be identified is wholly erroneous. 
52 M. 147 ; 1929 M. W. N. 181 : 30 Cr. L. J. 6^ ; 1929 Mad. 342 5 56 
AI. L. J. 194 i 116 I, C. 135. 

even though there is no evidence to suggest that the 

accused physically assisted the actual murderer m killing the 
accused but there is evidence that the accused went all the way 
from tbeir house to the scene of murder and were present at the 
time when and the place where the murder was committed and gave 
moral support to the crime which was committed iu their interests, 
the accused are guilty under a. 302 I. P. C.. 22 A. L. J. 1075. 

where the accused ordered his men to beat the opposite 

party and in consequence of that order the men of the opposite 
patty were beaten and some were kilted, the accused was gulhy 
of abetment of murder, 116 1. C. 372* 30 Cr. L J. 631 : 1928 Cal r 
752, 1928 Pat. 100 /ol. 

^wherealarge number of persons participate in a murder 

were is no practice to aeleot only those for death-sentences who 
nave taken an actual part in causing the death. Prima fdcu 
should be sentenced to the extreme punishment unless there 
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are special circumstances In la»oar of alteroatiTc punishment of 
transportation for life. 8 Pat. 181 : 1929 Pat. 161 : 30 Cr. L. J. 
737 : 117 I C. 176 

where the accused a habitual tron^a-smokcr white under the 

influence of that druR dashed a child to the ground and killed it and 
there was no motiTe for the offence, the accused must be held to 
bare committed the act while he was under tome mental derange- 
ment and that bis case came under s 86 I. P. C. 39 C. L. J. 34 

where a number of persone armed with deadly weapons set 

upon a man and killed him, their common intention can be presumed 
to be to cause death or such bodily Injury as would make them 
guilty of murder. 69 I. C. 449 : 23 Cr. L. J. 721, 4S A. 130 : 71 1. C. 
234. 

where during an altercatton between two parties the 

deceased was bit cn the thigh with an axe by one accused and 
a a »- n <1 k-** Coll w 1««~ »K(} other Bccused 

, • * . skull and be died 

. ed under s. 325 

, . , ■ . • 32P.L.R. 401, 

—where A attacked B with a lathi and bit him on the head 
and then asked C to press 6*s mouth with a cloth which 0 did sod 
in the post mortem B's skull was found to be shattered into several 
plecs and death was found to be doe to injuries on the head, the 
!.» — k. -J. a‘- — ii. .jf common intention of A and 

■ death bad been caused by 

. . . ier. 1930 Lab. 45:31 Cr. L. 

where in a case as a result merely of a boyish quarrel just 

a short time before, the accused stabbed the deceased with a pen- 
knife four inches In length, there can be do conviction for murder 
or culpable homicide not amounting to murder where the corpus 
delicti IS not established. 1922 Lab. 26. 

it is unsafe in a murder case to rely on the evidence of 

witnesses who have resiled from their previous statements. 1925 
Mad. 879 ; 1925 M. W N. 319. 

where the villagers were well aware of the identity of the 

culprits but whether it was because the real murderers were public 
favourites or the deceased was unpopular no evidence was fortb- 
comiug. held that the accused could not be convicted on the 
uncorroborated evidence of the two brothers of the deceased. 1929 
Pat. 527: 1929 Cr. 0. 287. 

where the accused was convicted on the uncorroborated 

evidence of an interested witness who was a collateral though note 
near relation of the deceased whose family bad enmity with the 
, .r- -*-* * »•- -■»- •- -- ■ ,n the conviction upon 

' ■ • t Lah. 76, but the mere 

■ * ■ ••• . . the witnesses and the 

. ■ , ■ ■ ■ witnesses 10 Lah. L. 
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-^—enmity is a double edged weapon and what would be a 
reason for the murder might well be a reason for the fabrication of 
false case. 10 Lah. L. J. 220 : 112 I. C. 215 ; 29 Cr. L. J. 999 

the well-established fundamental rule of estimating the effect 

of circumstantial evidence la that in order to justify the Inference 
of guilt the inculpatory facts must be incompatible with tbe 
Innocence of the accused and incapable of explanation upon any 
other hypothesis than of hia guilt 96 I. C 849 ; 27 Cr. L. J. 993. 

a conviction based on purely circumstantial evidence must 

be treated with the greatest caution and subjected to the closest 
soiutiny. Tbe existence of a motive, an opportunity and the exclu- 
sion of any alternative motive would not be sufficient to support a 
conviction without at least some other evidence. In such eases a 
sentence which is irrevocable should not be passed. 76 I. C. 97 
05 Cr. L. J. 97 ; 47 A. 39 s 1925 All. 223. 

conviction based on circumstantial evidence relating to 
demeanour of tbe accused 13 not sustainable. 99 I, C. 324 : 28FuDi 
L. B. 27 s 28 Cr. L. J. 116 : 1927 Lah. 51. 

—in order to furnish a basis for conviction for murder circum- 
stantial evidence rerjuires a high degree of probability. 29 Cr. L. J 
640 I 109 I. C. 912 I 10 A. I. Cr ft. 350 ; where tbe esse is one 
of suspicion against the accused and tbe circumstantial evidence 
bears palpable signs of concoction it wouid’be unsafe to convict the 
accused. 122 I. C. 587 : 31 Cr L. J. 438. 1930 Oudb. 460. 

tbe trial of an accused in a murder case does not end if be 

• * 'ecided upon the whole of the 

It is not tbe usual practice 
ise where tbe natural sequence 
J. C 582 : 1928 Cal. 775 : 30 

Cr. L. J. 508, (8 Bom. L R 240, 19 All. 119, 19 Bom. L. B. 356) Bef. 

In a murder case the mere fact that the conviction is based 

on circumstantial evidence is no reason why a lesser sentence 
should be passed 1930 Sind 225: 1930 Cr.C. 865,76 1 0. 97 notfol. 
1929 Mad. 423, 1929 Sind 179 ftel. on. 7 S. L. ft. 109, 1921 Sind 145, 
1925 Sind 289 Be/. 

in case of murder the court should not refrain from passing 

the death senteuce merely because tbe conviction is based on 
circumstantial evidence. The crime of wife murder Is very prevalent 
and should be vigorously dealt with. Where the only motive is to get 
married again the sentence of death is the only appropriate punisn- 
mont. 1929 Mad. 667 ; 30 Or. L. J. 971 : 118 I. C. 817 : 1929 Cr. C. 
138 : 1929 M. W. N. 270. 

the mere suspicion of wife’s conduct is no extenuating 

'• t should not be 
1 tbe plea that 
116 I. 0. 142: 

but where the accused committed the murder of bis wife 

at a moment when he was infuriated at her conduct in persistentJT 
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cootinulDg ber illicit intlmacj-. a eeoteoco of tranaportatioa for life- 
would meet the oodt of justice. 1930 Lab. 171 : 1930 Cr C. 179 : 
11 Lah. L. J. 461. 

— the fact that the accused was one of two persons with 
whom the deceased was last seen and the fact that the accused 
pointed out the place where the dead body was dlseovered arc not 
sufhcleot to bold that the aecuaed was one of the murderers though 
grave suspleion may attach to him. 103 I. C. 97 : 1927 Lah. 541 : 
28 Cr. L. J. 611. 

where it was proved that the accused had know 

ledge of the murder and he also produced certain ornaments belong- 
■ : • ■ ■ ' ‘t guaranteed 

e • • • . ■ . evidence to 

. • to support 

* . ■ • • . 486 111 I. 

U. 41j. 

——the mere fact that property belonging to the deceased was 
discovered at a place pointed out by the accused cannot be regarded 
as a suSeient proof of murder by the accused 961 C. 849 : 27 Cr. 
L.J. 993, 1924 Lah 109 /of. 

—the discovery of a bloody axe lo the bouse of the accused' 
where others have access is not alone safe to convict the accused of 
murder. 91 I. C. 1002 ; 1926 Nag. 229 .- 27 Cr. L. J. 186:9 N. L. 
J. 80. 

—if the unexplained possession of atoira property is the only 
circumstance agamst the accused be cannot be convicted of murder 
and when the charge Is for murder or theft or both it is not 
legitimate to presume that the accused is guilty of tbo more 
serious offence of murder. 93 I. C. 42 . 1926 Mad. 638 : 27 Cr. L. 
J. 394. 


the possession of stolen goods just after the theft may be 

indication not only of the offence of larceny or of receiving with 
guilty knowlege but of any other more aggravated crime connected 
with the theft and it forms also a material piece of evidence in case 
of murder. This presumption is specially applicable when there 
woman that the stolen 
* ased and that she was 

■ ■ • ■ murder. 1930 Cal. 379 • 

'■ ■ . " 596.1926 Lah. 691) 2)»s«. 

if the court is satisfied as to the fact of murder the ad- 
equancy or Inadequaney of the motive is of no importance. 1929 M 
W. N. 592, 1930 Cr. C. 18 : 1930 Lah. 50. 1931 Oudh. 119 : 131 I C 
439 : 1931 Cp.C. 241. ’ ' 

mere proof of motive and production of the corpse is not 

sufficient to sustain conviction for murder. 29 Puni. L R 33-90 
Cr.L.J. 252s mi.C.482. 

where the accused, a student distributed certain sweets 

containing arsenic among his fellow students and he himself also. 
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ate a portion of the sn'cets and all the persons showed symptoms of 
arsenic poisoning while only some of them died and there was no motive 
for the crime the whole appearing doubtful the accused could not 
be convicted of murder. 30 Puoj L. H. 421 : 10 Lah. L. J. 555 : 115 
I. C. 469 : 30 Cr. L. J. 478. 

where the grievous injuries result in pneumonia and 

the perpetrators of the attack are guilty of murder. 1928 Lah. Bolt 
110 I. 0. 230 ; 29 Cr. L. J. 678. 121 I. O. 65 ; 31 Cr. L. J. 198. 

■ -where the accused is /bund guilty of abetment of aiutoBi 
under s. 302 and 109 I. P. C. the conviction may be treated as an 
acquittal on a charge of murder under s. 302 I. P. C. and the Local 
•Govt, can prefer an appeal against the acquittal. 1930 Lah. 338: 
1930 Cr. a 386 ; 32 Lab. L. 3, 33. 50 A. 752 Jfel. on. 

where the action wbioh ultimately results in death of 

a person is continuous and the different incidents cannot be 
resolved Into separate action inspired by different motives anfl 
committed for dJffereat reasons, the person doing the act must be 
deemed as having done it with the intention of causing deato 
and must be heid to he guilty of murder. 1931 Lab. 257 : 139 i 
<0. 321, 32 Cr. L. J. 483: 1931 Cr. C. 91. (42 M. 547. 15 B. 194) D»sL 

-the accused gave acontte to a girl for being od'Dio**! 

tered to her husband with the object of gaining bis love. Tbegiii 
mixed it with cooked food and served the same to her busbana. 
father*m*law and brother*iD>law, the first did not die but 
died, the accused was guilty under es. 302 and 115 1. P. " 

0. Vf. N. 573. 

where the wife administered arsenio with sugar to make 

her husband submissive to her will and caused his death she wa 
not guilty of murder as she was not aware that she was administering 


poison. 4 Lab. L. J, 445. Contra. I 


■stered to her 
reby caused his deam 
her action and is liable 
K.r\9. iQin Cr. O. 1110 • 


in case of murder by arsenio poisoning it is very 

to convict a person without such evidence as can be obtained fro 
a proper scientific inquiry. The proper engulry cosists m ‘o 
careful examination of the viscera of the body; mere eiamloe*' 
of the vomit or nightsoil is totally insufilcient and it is 
dangerous to rely upon some traces of arsenio found in eit 
of these two things 1930 AIL 532 : 1930 Or.' G. 757, 

-where the evidence against the accused is that the 

was last seen in his company and that the accused disappe^ , 
immediately after the murder and he set up a false 
having DO knowledge of the deceased, these facts and 
•were sufficient proofs of the murder by the accused. 1“39 l 
^ 6f. : 31 Cr. L. J. 138 • 120 I, O. 529 : 1930 Cr. C. 297. 
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the tncTC pTttcQce of th« scouted In the bouse of the 
accused would not bf itself be convinclag evidence of conspiracy 
to murder unless it be shown th&t they were in some way connected 
with the murder. 32 O. W. N. 783; 117 I C. 6S0; 30 Cr. L. J. 820. 

the tnece fact that the accused knows where the dead body 

has been buried does not prove that be committed the murder. 89 
I.C. 901 : 26 Cr. L. J. 1429. 

the mere fact that the eecused produced blood>atained hatchet 

and dang fr.>m the heap ot Turt does oot prove bis guilt of murder. 
1928 Lah. 335 : 10 Lab L. J. 58. Similar case. 1928 Lab 724 : 29 Punj. 
L. R. 3SS . 10 Lah. L. J. 311 . 110 I. C. 329 ; 29 Cr L. J. 697. 

when the identification is col clear, benefit of doubt will be 
given 76 r. C 397 25 Cr L J. 173 : 1924 Lah 168. 

It has invariably been held in all the Courts in India that in 

the murder of her newly born illegitimate child by a woman there 
are mitigating circumstances sufficient to redeem the appropriate 
penalty very much below a seotence of transportation. 75 I. C 767 : 
25Cr. L J 63: 1925 t^ag 119. 

~~beyoad the provisions of secs 82 and 83 I. P. C. the Code 
dees not say anything about there being any age limit for the 
capital sentence. 53 51. 861 : 1930 51 W. N. 681 . 129 I. C. 223 : 1930 
Cr. C. 1188 1 32 Cr. L J. 261 : 59 51. L 3. 939 . 1920 Med. 972. 

—the extreme 
oumstanee which r 
imposing a lesser 
in a case of murder 
32 P. L. R 4U: 131 
generally the ago 
sufficieDt for a Icn 

1922 tlag 65, 112 I. C. 345 1928 Lah 531. 

but where tbe murder Is of a brutal nature the youth of the 

accused is no ground for not imposing tbe capital sentence. 107 
I. C 99 29 • Cr. L. J. 2ll . 9 A. 1. Cr. R. 525. 1930 Cr. C. 18 : 1930 
Lah. 50, 1931 Oudh.89 . 1930 Ct.C 965; 128 I. C. 80: 32 Cr L J. 
83. 53 M. 561 1930 M. W N. 681 ; 1930 Cr. C. 1188 ; 129 I. C. 228 : 
32 Cr. L. J. 261 : 1930 Mad. 972 

youth alone does not constitute an extenuating circums- 
tance but if there is tbe additional elrcumstauce that the pcisQaec 
had no personal enmity with the deceased and that he was probably 
a tool in the hands of other persons tbe extreme penalty of death 
need not be exacted. 1928 Lab. 855 : 29 Cr. L. J. 682 : 110 I. C 234. 

—the mere fact that tbe murderer was only 19 or 21 years 
of age and that tbe act was prompted by feelings of veneration for 
the founder of his reJIgioa and anger at them who had scurri/ously 
attacked him is no reason for inflicting a lesser punishment. 1930 
Lah. 157: 11 Lah. L. J. 533; 120 I O 1 : 30 Cr. L. J.‘ll25: 1930 
Cr. C. 165, 1928 Lah. 531. He/. 

where the court held that the offence of murder was commit- 
ted but sentenced the accused to transportation solely on the ground 



1132 


IHDIAN PESAL CODE. 


S. 302. (Punishment for murder) — eontd. 

that their confession alone made the conviction possible! the reason 
was not sufBcient for not awarding the extreme penalty of law. 
75 I. C. 180 : 25 Cf L. J. 116 r 1924 Lah. 62f. 

where there was no raotivo for a premeditated murder and 
the probability was that there was a violent quarrel when the 
accused a young man of 20 was taking his wifo and child from 
a neighbouring village to his own village and he killed them on the 
way. held that capital sentence in such case should not be passed. 
6 Lah. L. J 323 : 1924 Lab. 654. 

—an improper proposal of the deceased to the accused does 
not amount to grave and sudden provocation but it may be taken 

into consideration in passing the sentence. 1930 Lah. 415 ; 121 I. C* 
185 : 31 Cr. L. J. 229 : 1930 Cr. C. 475. 

' where the deceased himself was the aggressor and the quarrel 
was sudden, it Is a mitigating circumstance for the purpose or 
sentence. 6 Lab. L. J. 483. 

—when a person sees a murder commited and gives no 
informatioa thereof bis evidence is little better than that of an 
accomplice. 5 Lab. L. J. 322 : 1923 Lab. 391. 

where the dead body does not appear and the murder 
U established only by a retracted confession, lesser of the two 
penalties should be awarded. 891. C. 993.* 26 Cr. L. J. 1J31: W 
A. L. J. 821 : 1925 All. 627 F. B., but generally sentence must be 
determined upon the gravity of the offence Irrespective of the 
circumstance whether the body has been discovered or not. 1931 Lab. 
25 : 130 I 0. 331 : 1931 Cr. C. 89. 23 A. L. J. 821 fol. 

where offences under 5s. 149 and 302 I. P. 0. are committed 

against three different persona there should be separate heads ot 
charges and not a single one. -54 C. 237 : 44 C. L. J. 253 : 99 1. L. 
227 ; 28 Cr. L. J. 99 : 1927 Cal. 17. 

where the accused stabbed the deceased who was bis brother- 

in-law while the latter was in bed but no motive for the crime was 
proved the accused was liable to be convicted under s 326 and not 
under s. 302 I. P. 0. 32 C. W. N. 345 ; 47 C L. J. 240. 

S. 304 (Punishment for cuipabfe homicide not amount* 
ing to murder). 

a person who voluntarily loQicts injury such as to endanger 
life must, except in the most extraordinary and exceptional cir* 
cumstances be presumed to know that he Is likely to cause aeatm 

A man who knows that he is likely to smash the skull of his^ vict 

knows also that he is likely to cause his death. If the 
actually killed the conviction should be of the offence of cuipao 
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S. 304. (Punishment for cutpnbla homicide not amounting 
to murder) — contd. 

I* ' .* - — ,-»t 

st&te ■ •• ■ .■ ! . ‘ • 'd committed, 

•held t »■ ; ■ ■■ II •• • • . . ■< !■ -iptioii of the 

■offence. IS *> . rt. ‘'J- 

fiodlog of jury that crime was not murder because the 

accused bad no object In killing the deceased docs not amount to 
oonvictioD of culpable homicide, t Vf. R. Cr. 50. 

(a a charge to the jury the Judge should draw a distinction 

between the two classes of enipable homicide mentioned in i. 301 
1. P. C. and direct them to find specially under which, if either, the 
prisoner was guilty. 6 B. L. R. App. 86: 15 W R. Cr. 17. 

, >-^in case of murder where there ie absence of intention though 

not of knowledge, sentence should be under s. 304 I. P. C. 7 W. 
B. Cr. 47. 

—^m a ease of an alleged homicide the Judge is to see, first, 
what degree of Injury did the man intend, secondly, what did he 
know S3 to the consequence of such injury. Where the jury found 
that the accused had not the knowledge of the consequence of the 
injury the Judge cannot differ from them as to the Intention or 
knowledge of the accused and conviction should be under tbo second 
■clause of e 304. 34 C W. K. 1127 : 1$31 Cal 261 ; 32 Cr. L. J. 187 : 
1281.0. 808: 1931 Cr. C. 293. 

where the accused caused the death of a thief by branding 
him he was guilty under a. 304. 7 W. B. Cr. 54. 

where burglar was killed with lathi blows when he was 

■escaping, needless violence having been used the parsons inflleting 
the blows were liable to be convicted under s. 304. 1930 Oudh 408: 
1930 Cr. C. 948 : 7 O W N 797 

—where tbe deceased was aggressor and not the accused the 
eourt should not pass a severe sentence. 99 I. C. 56 : 28 Cr. L. J. 24. 

where a man struck a woman a single blow across the 

abdomen with a stick and the woman died two days after, conviction 
for murder was set aside upholding the punishment under the first 
part of sec. 304 I. F. C. 12 C. L R 86. 

where the deceased woman abused the wife of the accused 
who in sudden anger struck tbe deceased a heavy blow on the bead 
with a heavy latki tbe cironmstaoces of tbe case did not lead to tbe 
inference of an intention to kill. 8 Pat. L. T. 594 : 28 Cr. L. J. 541« 
1021. C. 349 : 1927 Pat. 406. 

where tbe accused^kjeked a female child of 8 or 9 years of 


lb. ■ “ i 

a youth of about 18 had without any ancillary violence 

sexual intercourse with a well-developed girl probably under 12 years’ 
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to murder ) — contd 

of age but the girl did not consent and her vagina was ruptured 
and, as a result, she died of shock, held that the death was not tbe 
natural consequence to be expected from a single sexual offence sod 
the accused was not guilty under «. 304 I. P. 0. but of rape only. 
3 Pat. 410, 83 I. C. 651 : 1924 Pat. 553. 

where it is impossible to say which of tbe two appellants 

struck the fatal blow the offence committed by them falls under 
8. 325. 72 I. C. 611 : 24 Cr L J. 451. 

where the Intention to cause death cannot be clearly formed 

without any other possible explanation of the act of the person 
giving poison, a conviction for murder cannot stand. 77 1. C 801 r 

25 Cr. L J. 449 ; 1924 Pat. 14. ■ 

where it was clear that one of the accused caused tbe 

fatal injury, but it was impossible to say which of them caused 
that injury, a conviction under a. 304 I. P. C. is bad in law and tb^ 
can be convicted of grievious hurt only. 7 Lab.L. J. 44: 86 I. 0. 
341: 26 Cr.L. J. 757: 1925 Lah. 318, 86 I. C. 337 ; 1925 Lab. 11" t 

26 Or L. J. 753. 

—8. 59 1. P. 0. authorises a sentence of transportation for life, 
but not one of transportation for a term of years excesdlng the 
maximum term of imprisonment which can be awarded fw the 
offence. Where the appellants were convicted under s, 304 I. P* 
and were liable under that section to a sentence of imprisonment 
for a term not exceeding 10 years and were sentenced to 3 years 
rigorous imprisonment but upon appeal tbe H. 0. affirmed the 
conviction and enhanced the sentence to 14 years transportakion, 
held that 10 years was the maximum term of years to which the 
appellants could be sentenced to transportation. 44M. 297:lWt 
M W. N, 26 P. C, 

where the accused along with two other persons who 

armed, went to the scene of occurrence and gave them order to beat 
the deceased and they assaulted tbe deceased so severely that he 
subsequently died, the reasonable inference is that the accused 
intended all the results that followed and was punishable hnder 
Ss. 304 and 109 I. P. C., 6 Pat. 627 : 107 I. 0. 305 : 1928 Pat. 100 : 2!^ 
Cr.L. J. 239. 

where the wounds were not serious but such as would not 

individually amount to more than simple hurt and there was 
no motive for murder proved, tbe accused was guilty of oulpab 
homicide not amounting to murder. 1925 Lah. 621 : 26 Pudj L. • 
702: 7Lah.L.J. 524 

—where the accused while smarting under a severe hi 
from a stick in the midst of a sudden fight and probably ®PP j 
of further violence, finding a knife at band took it up 
melee, inflicted tbe wound causing the death of the deceasea, 
was guilty under s. 304 I. P, C. 24 W. R. Cr. 48. j ait a 

when in a fight between two parties the ® „ J,ed 

blow with a katht under a mistaken impression that the decea 
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was a partisan of the otbe tide aod there was no tnotire otbrrtrlse, 
held that the accused did not take anp unduo advantage or act in 
a cruel or unusual manner and was liable to punishment under s. 301 
and not under a. 302 I. P C 30 Cr. L. J. 410 : 27 A. L. J. 503 . 1929 
All. 535: 1929 Cr. C. 77. 

where corpus cfeficli is not established, there can be no 

conviction for culpable homicide not amounting to murder. 4 W. 


stuffing cloth Into deceased’s mouth in order to silence 

him IS punishable under s. 304 I. P. C. 1915 M. W. N. C21. 

where in a quarrel the accused took an iron-shod stick and 

struck one blow on the head of the deceased which caused bis 
death he was guilty not of murder but of culpable bomteide not 
amounting to murder because it was possible that the blow he struck 
exceeded m violence the injury he had in view at the moment of 
striking it 41 B. 27-: 18 Bom L. R. 793. 

where a person is dragged by the peons of bis creditor 

against his will it constitutes an offence of abduction under s 362 
thereby giving the person so dragged tbo right of private defence 
of bis body exen to the causing of death subject to the restriction- 
mentioned m 8. 99 If the person so defending exceeds bis power 
of self defence and on sudden Irrational impulse kills the person 
against whom he exercises the right be is guilty under s 304 and 
not under i. 302. 1930 Pat. 347 11 Pat L. T. 381 . 1930 Cr. 0. 719. 

. ... I ...J , - »U f 


appropriate section for his coDViction is s. 3D4. 97 1. C. 953: 37 Cr. 
L. J 1192. 

—where the accused killed bis mother by kicking and beating 
her and was convioted on a charge of causing death by a rash act, 
held that the prisoner was guilty of culpable homicide not 
amountiog to murder. 7 Mad H.C. R 119. 

where the accused by gripping and squeezing the testicles 

of the deceased, reduced them to a pulpy condition, thereby causing 
an injury which resulted la death, held that the death was the 
probable consequence of the prisoner’s act and he was guilty under 
8. 304 I P C. 19 M. 356. 

where in the course of a murderous attack on his wife by 

accused she ran to the deceased woman for protection and closed 
her arms round her waist when the accused, with the object 
of making her let go his wife, gave a fatal slap to the accused, be 
was guilty, uudei this sec 1913 Id. W. N. 193 

where an accused struck bis wife a blow on her head with 

a plougb'Share which, though not shown to be a blow likely 
to cause death did in fact render her unconscious and believing her 
to be dead, in order to lay the foundation of a false plea of suicide- 
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S. 304. (Punishment for culpable homicide not arnounting 
to murder)— confd. 

by hanging, hanged her on a beam by a rope and thereby caused 
lier death by strangulation held that the accused was not guilty 
of murder or culpable homicide not amounting to murder but of 
grievous hurt only. 42 M. 547 : 37 if. L. J. 17 : 1919 if. W. N.340 F.B. 

——where the husband asked for pan and the wife refused 
pan and threw dirty water in his face whereupon the husband beat 
her with a stone and killed her held that the refusal to give pan 
was liable to make the husband angry but the throwing of d/rty 
water in the face caused bint to lose control of himself and would be 
and therefore tbe offence was not 
omioide not amounting to murder. 
171.0.164. 

his wife on finding her in illicit 
intimacy with another person, tbe offence was committed 
grave and sudden provocation and conviction should be under s. 304 
part 1 I. P. 0. 10 Lah. L. J. 508 : 30 Cr. L. J. 481 r 115 I. 0. 476. 

—where the intriguer with the wife of the accused was caught 
bold of and beaten and bad his arms and legs broken and died 3 days 
after, oonviction was altered from murder to one under s. SQ* 
I.P. C. 28 0.571: 5 C. W. N. 708: similar offence in case of the 
murder of a thief 5N. W. P,235. 

——causing death by laOictiog grievous hurt is punishable under 
8 304 I. P. C. 44 A. 302 : 18 A L. J. 224. 

— asoake'charmer exhibited lo public a venomous snake ^hose 
fangs he new bad pot been extracted, and to ebow bis own skill 
and dexterity, but without any intention to cause harm to any 

one, placed the snake on the head of one of the spectators; when 
the spectator tried to push off tbe snake be was beaten and died 
in consequence, held that tbe snake-charmer was guilty under 
sec 304 I. P, C. and not under s. 302. 6 G. 351, i Cr. L. J. 5SQ. 

where the accused by a superstitious belief made an offering 

of the child to a crocodile in a tank be was guilty of the offeoce 
under tbo last clause of sec. 304 as what he did he did with the 
knowledge that bis act would result in tbe death of tbe child, .ij 
'0. L. J. 179. ; 25 C. W, N. 676. 

—where In tba midst of a quarrel a man was abused ^7. ,? 
sister-in law and struck her with a stone causing her death. b®i° 
that he acted on the impulse of the moment and could he 
■convicted only under a. 304 I. P. O. 81 I. 0. 390 : 25 Or. L- J- 
1925 All. 4. 

where the accused were not likely to know that the deceate 

or any one was within a ehoupal to which they set fire in a ’ 
held that the conviction under s. 304 was wrong- 82 I. C. n • 

25 Cr. L. J. 1190. u h Jv 

where the injuries were inQieted on non-vital parts of the oouy 

and the deceased died as the result of septio poisioing the , 

can be convicted only of an offence puoisbable under the second pa 
of fl. 304 I P. 0 77 I. C. 889i 25 Cr. L. J. 489 : 1921 Pang. 212. 
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S. S04. (Puxlihment for eiiipabt* homicide not atneunting 
to murder) — confd. 

, « • p — ■- •- *«--» •Momen la a 

■ • • • • therefore If 

■ I ,1 • aa to cause 

■ ■ ■ • • ■ 0 should bo 

■ • ■ « ■ • was b 7 so 

. • I • « 'Cr.LJ. 977. 

■ ■ 'an elderly 

man’s head under water for any time longer than ii required to 
InQict a mere ducking Is liable to bring about the death of a person. 
19t9 Pat. 65 : 114 1. 0 222 ; 9 Pat. L. T. 826 : 30 Cr. L J. 276 

where the accused Is charged under s. 304 read with 

8. ISO I. P. C. of having engaged or employed a particular person 

• ’• - -• — *- • - jury 

*^1925 

.• • ” ’t * t be said that each 

« , > . )art played by him 

• : • •. . . * must have known 

• • . uded from that an 

offence under e. 300 (4) I P. C the conviction must be changed 

of ace. 304 I. P. C ia 
first established and 
the exceptions while 
never established at 

to remove a culpable homicide from the category of murder 


•re 

>6: 

27 Fauj. L. R. 430 : 8 Lab. L. J. 455. 

—when the several persons jointly attacked the deceased they 
were all equally guilty even though tt may not be possible to prove 
which of them actually inflicted the fatal blow. 73 I. C. 769: 
24 Cr L. J.67S. 

joining with another to assault a third person even though 

the original intention may be merely to Inflict harmless injuries 
and seeing his companion in the course of an action which may 
reasonably be expected to bring about the death of the deceased and 


72 
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S. 304. (Punishment tor culpable homicide not amounting 
to murder) — canid. 

lathi causing no less than fire fractures, his act leads to tbe 
iafereucQ that bo knorr that the injuries would tilcelr result in death. 
1923 Lab. 51$. 

but where it was shown that the accused person bad ao 

knowledge that tbe deceased’s spleen was diseased, he could only 
be conTlcted of causing simple hart for causing simple injuries. 
72 I, C 533 ; 24 Cr. L. J, 221. 

—the appellants were convioted under s. 304 — 149 I. P. 0. and 
also under a. 325—149 I. P. C- though s. 304 is graver of the two 


illegal in the face of the conviction under s. 304 — 149 as the 
offence included the minor. 26 P. L. B. 648 ; 7 Lah. L. J. 368: 
1925 Lah. 539. 

——when a person pleads guilty to a charge of murder, hue 

adds that he did it out of jealousy a convictioo should take plsct 

only after bearing all the evidence, ss some ground may he 
for applying s. 304 I. P. C. 23A. L. J. S87. 

—a person can be convicted under s. 304 (1) I. P* 
murder trial, only If one of the exceptions to sec, 300 is proved. 

I. 0.826; 26 Cr. L.J. 890. 

—a conviction under s. 325—149 Is not legal in the face of the 
conviction under s. 304 — 149 because the major offence includes *0® 
miner offenco 26 Punj. L. R. 648 : 7 Lab. L. J. 368 : I®' 
Lah. 539. . 

where a person was struok down with a heavy weapim 
then dragged into the bouse, but thereafter nothing was known 
about him or bis body, tbe accused should be convicted under s. 
323 and not under e. 304. 9Z L C. 451 : 27 Cr. L. J. 875 ; 26 PunJ. 
L. R. 642. 

1. X .-.-x- . .«• _ Qft, D»., II there 

y as the 

connPOD 

r to cause 
1,0.718: 

xO \jl. JLt X. XUX. 

—the first part of s, 304 applies where there is guilty uy? 

and tbe second part applies where there is no such intention f 
there is guilty knowledge. 35 O. W. N, 456 : 1931 Cal. 345 : A. l. 
1931 Cal. 404 : 130 I. 0. 884 ; J931 Or. O. 409. , 

where there was a dispute between two girls and the e 

gave a blow to the younger with a lathi while the uncle ®* 
younger girl gave one blow on the thigh of the older girl and two B 
blows on her thigh and she died, the accused was guilty uno * 
304 para 2 and not under e. 302. 1928 Pat.1695 7Pat.63Ss 
I C.433: 9Pat. L. T. 286i 29 &. L. J. 17: 9 A. I. Cr. R. 330- 



IN'DliS TESAl. CODE. 


1139 


S. 304. (Puniihment tor culpable homicide not amounting 

to murder)— conld. 

...t -• » :> p 1 ,nder s 304 Part II I P. C. 

.k : I : • • i • . j.m- ml.c.ns sscr. 

■ . t * commoD iDtention cannot 

• ''a* -.'8 Part II which expressly 

cxciooes intention, no i. C.. 4<o : 4u v<(. L. J 827 : 1933 Cal. 913 
S. 304 A. (Causing death by negligence). 

where a girl of 17 years of age being tired of her husband’s 

constant ill'treatment attempted to commit suicide by jumping Into 
a well having no consciooaness that her child was on her neck 
and the child died though she survived, held that she was only guilty 
under sec. 304 A. 27 Bom L. R.604: 1925 Bom 310- 87 1 C. 1840: 
26Cr. L. J 1016. 

— — where a woman administered love potion to her husband 
causing his death without knowing the effect of drug supplied to 
her she Is not guilty of murder under s. 3u2 but >s only guilty 
under this sec. along with other persons wbo supplied the drog, 
77 I 0. soil 25 Cr L J. 449: 1924 Pat 13, 17 Bom. L. R. 217, 
26 C. W, M. 1055 and If she had knowledge of the poisonous effect 
of the substance she would be guilty under s 303, 16 C. W 1^. 1055. 

— ~tbe accused who Is arraigned with negligence cannot claim 
the benefit of an etior of judgment when be csereised none. 
2935 S. 235. 

—'Where in a charge of murder the S. J. disagrees with the 
■verdict of the jury in favour of the accused, it is open to him to 
convict the accused under s. 304 A 26 Bom L. R 610 

B 304 A. I. P. C. does not apply to a case in which there 

has been the voluntary commission of an offence against the person, 
4 C 764 

in case of death caused by the rupture of the spleen 

occasioned by blows infilcted by the accused, to punish him under 
a 304 A . the jury must be satisfied that the accused wag aware 
of the risk to life involved in striking a person afflicted with that 
-disease, 4 C. 6lS. 

—if a person intentionally commits an offence and consequences 
beyond his immediate purposes result, the result Is not to be 
attributed to mere rashness, if knowledge cannot be imputed, 
still the wilful offence does not take the character of rashness’ 
because its consequences have been unfortunate, but acts probably 
or possibly involving danger toothers wnich in themselves are not 
offences, may be offences within s. 304 A and kindred sections 
if done without due care to guard against dangerous consequences 
38 C. 855 : 15 C. L. J. 512. 

the words “rash and negligent act” in sec. 304 A, 1. p. c. 
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S. 304 R. (Causing anath b, negllgensal-soaW. 

Ihs cLse ideal! “'e''*'”''- Section 301 A. provldts for 

not amouatioc under clrcumstane« 

9 C. L. J^2()4°^ culpable homioldo. 35 0. 302 ; 13 0. W. N. 362r 

with * dangerous or wanton act 

without anv tnfonHor.**** ** ® *0 and that it map cause injury but 
that it vril) hn »<!aS t? without the knowleflge 

su?b an ZJ! *^“*?‘** criminality l.» in doing 

Crlmina} *2^ ^***‘ Indifference as to consegueoces. 

exercise rpafin»w«®-*!i andcuJpablencglectorfailureto- 

irnwratl™ ^ 4? P^oP^^care and precaution which it was the 

the clKumafar,^ p *t aoQuscd to have adopted having regard to 
300 = 9? t o 889? 27 Or! L?j! 15? ^ 

conskllir»io*®f **** 4.“®®^ s»f® resulting in death 

2?? 1931 Crf C. 531?“ *' 

aoBl7^";JP^ J:* ”f®” >0 f««*» or negligent act and does not 
apply to cases where hurt le roluntarlly caused. 2 Bom. L. R. 618. 

rashiTT.^-^ Jr !PP*y injuries are inflicted neither 

L. R.^887 ® ® ‘ ^ iotentionaliy and designedly. 14 Boffl. 

d.re«7^!«M®^ *®®* “•* ‘^®®th should have been the- 

ant mi,?*. 2 * ^ i* ®“? nogUgent act of the accused, and that 
®®“®® without the intervention 
ot another s negligence. 4 Bom. L. B. 679. 

oause is negligence of the accused, the 

imd lH: [sH R.m "“"■'’"‘“I' ® 

“'.“‘.'■fj operated an inleroal piles with an ordinatj 
KDite and the patient died of hiemurrhace he was under the 

nkuX d'eTtliV?.-*'^ "r''*'" "“O" ” 30,-™: I? o! -Ilk 
nausTO *ath by dome a ra.b and nsgllgsat not. 14 0. 566. 
Imnorfeor^^rtlSoSVl kttwoen trnino took plaoo owing 10 no 
bnrfiVoH h^‘'S ‘ kP the Station Ms.t.r 

oftbthrJZ l,*?i.S.““.‘'5i.‘“ without the knowl.ag; 

ondaomJ tt,;^ Master did not In lUel, 

?raorf (n S .(^1?*^ persons and that tho effeol was too 

remote to be attributable to such a cause. 32 0. 73 ; 8 0. W. N. 645. 

roar77'^'“'5*'‘°''’“¥°‘’.'“°°.'‘-f”rr> allowed an nosouod bo.l 
or ih. O.,.™ '* “7.“^ “osonadneos tho boat oaot ond sotoo 

J *ho losSeo was ptoporlr 

convicted under s. 304 A. I. P. O, 16 A. 472 

driver ■ deviating while coming 
blo?1n^fh« ®°‘* *“ tl>® of crossing without 

wnel ® fove^n"* ®°°®Jeratlng the speed, amounts to ouipable negU- 
Tr C55*^^® 657: 29 Or.L.J. 897s 30 Bom. 
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“S. 904 A. (Causing death by negitgenea)— contd. 

— ^rash driTlng of motor car runolng against persons and 
■causing serious Injuria ultimately resulting In death, constitutes 
■ofTtnce under Ss. 304 A and 337 1. P. C. 1929 3f. W. K. 395. 

where the accused received a powder from an enemy of her 

relative and without taking precaution to ascertain whether It was 
■noxious, mixed It with food believing that by doing so she would 
become rich, she was property convicted under s. 304A I. P. G 31 
A. 290: 6 A.L J. 203. 

—where an unqualified compounder dispensed strychnine hydro* 
•chloride instead of quinine hydrochloride causing death of some 
patients he was rightly convicted under s. 304 A, 42 A, 372 : 18 A. 
L. J. 160. 

s. 304 A is not Intended to cover cases where there is no 

lintention to cause hurt. 3 A. L. J. 394. 

where death Is caused by accident s. 80 1. F.C. protects 

■the accused. 3 A. L- J. 678. 

—a person killing another m the act of unloading a pistol 
which h« knew to be loaded is guilty of oaueing death by negll* 
.gSDCe. 1930 Lab. 462 : 1930 Cr. C. 531. 

•^wbere the accused with some eompaniODs went into a jungle 
to shoot pigs and there his oompanlons proceeded to beat a pig 

L _ ...J b., K .4 Va — .-J L>? 


where death la caused by act being in its nature criminal 

a 304 A has no application. 13M. 56. 

S. 306. (Abetment ef suicide). 

.5 T_ ^ Hindu widow in becoming a 

• ' letmeot of suicide as defined in 

• 997. followed in 1938 Pat. 497 : 

' ■ . 112 1 C. 363. 

S. 307. (Attempt'to murder), 

■ This sec. makes a distinction between an act of the 
- n-.< «!•» :r o — 1. jjg attended 

■ ■ * ■ sr 8 307. If he 

• ■■ i ■ • ■ . I ^ . nust be deemed 

■ ■ ■ ■ - the act, irres- 

pective of Its result, was done with Intention or knowledge and under 
circumstances mentioned In e. 307. 1930 Lah. 253. 1930 Cr. C 
287, 15 Bom. L. R. 991 Disr. 
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S- 307. Cfltt.mpt fo 

9C°.'L.j!‘/32‘f' the graWly of the offeece. 

* in order in .. 


ckS,'- <” -de, 

enable of causing death in ihe the prisoner must be an act 
* Bom. L. R. 17. ® *“ **** and ordinarycourse of eTeots. 

•jn ®ot which can fall .c 

an —t . 7 , ucao Mil 41.- purview of a. 307 is 

2 ^ ,. ■ • * . ■ ■ ie of causing death 


15 Bom. L. R. 991 ; 


which .siteelf capable of o“’, "“*• I* “ 

nn^ at a person Imt wf-tL^' the triger twice 

under this see. in the absfnS of r^LT.1*^ “ ®o‘ nn offence 

2 Bom. L J. 76 j 1923 Rans 251 ?*77 t**U*?a * loaded. 

JeepguaTS?oVfhVS*w"in^^^^^ 

at home became despefaTe ™nd ium^°t’° 4 * constant ill treatment 

was rescued and prosecuted heM^K!? with her chiJd but 

sentence under the clrcumstaoii**®* ’i"® T** ®utJtltd to a lenient 
•^307 ,ead"„«h"‘ Ift^rr/b »'"»”''»ffVneee epde 

Bom‘^?n9“«®n"®-^®^-1^8andI49l!pV^o^n® charged only will 


“""cr Bs. 307. 148 aod'ies T°*^p charged only witi 

R. 954:1911 

iniumslrt cluse'trby iJof * “Pon a sudden 

in their death if they did not which would have resulted 

1049^|yRau^^““ !'®26 "* L C‘ 

»teh^a„ 


~~~an offence under s ^nr — _ ... 

•° act which must, in the ordinal*”™***®'* when the accused docs 
1931 Lah. 63 : 1931 L^h 3^9 cause death. 

1931 Cr.C. 143. C. 649 ; 31 L. B. 1004 ; 


illegal. *7 ^W.^r° Cr° 4 l!^ rears’ transportation under this sec. is 


suchintent7or7nrSw?edgrthitVf‘h° 

act ue would hare been onilfT «/* *^j^® *’®‘* caused death by that 
‘he evidence of th- ^7^*““"*®’“* ^^23 Bah. 415. 

ffthc court , hint, , ““S' *» "" 

1929 ir w N. 587_ ‘ainics that the witness Is telling the truth. 
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S. 309. (Attempt to commit suicide.) 

where a woman In advanced stasc of pregnancy being 

driven mad by prolonged labour threw herself Into a well and a child 
wat boro dead, the was guilty under a. 30D and not under ss 312 
and 511 I. P. C 17 A. L. J. 478 s SO I C. 1003 : 20 Cr. L J. 395. 

where a woman wUh Iho intention of committing suicide 

by throwing herself into a well, ran lo the tcell and was arrested, 
her conviction under a 303I.P. C. was Illegal. 8 M. 5. 

where the accused jumped into a well to avoid and escape 

from Police enstody and when rescued came out of the well of his 
own accord, held that In the absence of the evidence that bo jumped 
into the well to commit auicide be could not bo punisbd under 
s. 309. 14 Bom. L. R. 146 : 14 I. a S98 : 13 Cr. L. J. 246. 

where deaf and dumb person able to understand by signa 

attempted to commit auicide he was punishable under a. 309. 25 
Bom. L. U. 43 

S. 312. (Causing misearriage.) 

the offence uoder this sec. can only be committed when a 

woman is in fact pregnant. 15 W R. Cr. 4 

—a woman is with child within the meaning of this see. at 
soon as she is pregnant. 9 M. 369. 

—a. 312 aupposes an expulsion of the child before the period of 
gestation Is completed. In a cate In which the child was full 
grown the court declined to convict the accused of causiog mis* 
carriage under s. 312 but convicted him of an attempt to cause 
miscarriage under as. 312 and 511 read together. 19 VT. R, Cr. 32. 

S. 314. (Death caused by .act dene with Intent to cause 
miscarriage). 

where the accused administered poisonous drugs to procure 
miscarriage and death resulted thereby be was punishable under this 
sec. though there was no proof that be knew that the drug would be 
likely to cause death. 10 W. R. Cr. 59. 

S. 317. (Abandonment of child by parent or person 
having care of it.) 

this sec. applies when the ohild Is exposed and no death 
supervenes, If death follows the conviction must be for murder. 
2 A. 319. 

this sec. does not apply when the child Is left under the 

care of others. 16 W. R. 12, 33 P, E.1872, 4 P. R. 1879, 5 P. R. 1878. 

any person receiving an infant from its mother on the 

understanding that the mother never wished to have it back, mast 
be regarded at a person having the care of it. 18 Bom. L. R. 934: 
41 B. 152 : 8 Bom. Cr. C. 217. 

’ ... . xpose or leave” is 

'8 A 864. 

' 'dinary acceptance 

>m it, the idea of 
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S« 317. (Abandonment of afifld by parent or person bavins 
care of It)— co«W. 

— tbe gist of tbe offence Is the exposure and leatiogwi^ 
the mtentlOQ to wholly abandon. 24 1£. 662, 4 R B. 1879, 33 P. B. 
1872. 23 A. W. K. 43. 18 A. 364. 

—but where the child so abandoned dies from natural cause 

after some days tbe mother is not guilty. 13 A. W. Jf. 100, 

^ —tbe child must die in consequence of the exposure. 10 W. 

S. 318. (Concealment of birth by secret disposal of dead 
body.) 

this sec refers to the disposal of a dead body secretly and 

docs not meet tbe Case of a person depositing ^ child alive in any 
place 1911 M. W. Jf. 379, 

it is BuEciant if the body ia temporarily concealed 1^11“ 

intention of removing It elsewhere when opportunity arises, l^v- 

Ij. R. 

—It ia sufficient to show that a child was boro and It wai 

sufficiently developed to have lived if born alive. 1 Bom. L> B> l^* 
—the mere leaving of the body where tbe birth tooh place, 
did not constitute an offence as it did not amount to a secret 
disposal. 1 N. L. R. 89. 5 C. P. L. R. 29 dies. 

•—concealment of the birth of a fcetus four months old Is flO 
offence, 4 M. H. C. Ap. t)3. but if the fcetus is six or seven nion^* 
old its concealment ia an offence. Or. Bui. 55 of 1894, Bat. un. 

727 , 1 Weir, 334. , ^ . 

under seven months the great probability is that tbe cniw 

would not be born alive. 2 C. P. L. R. 153. 


S. 319. (Hurt). 

•—an act neither loteoded nor likely to cause death is "hi^t 
even though death results in coasequeacB. 18 W. H. 29 R^t-3^5' 
Cr. 673 : Cr. Bui. 38 of 1893. 157 P. L, R. 1913. 1 P. W. B. 1913. 
8 W, R, 29, 5 W. B. 97. Bat. Hn. Cr. 63, 1872, 2 A. 522, 3 A. 597. 

where an infatuated (foolish) young man admioistere 

dhatura under tbe impression that it was a love mixture there was no 
intention to cause hurt Tbe offence falls under s. 319 and not unoe 
8. 328 I. P. O. 21 A. L. J. 844 1 h.R. i A. 229 Cr. 


S. 320. (Grievous hurt.) 

“emasculation” means the depriving of a person of mascu- 
line vigour, castration. 23 P. B. J878L 

— whete agirl’a theeta were branded with ted hot iron r. 

scars of a permanent character it was “permanent disfiguratio 
withm the meaning of this sec. 1 B. H, C. 101. 

—fracture of kneepan. Rat. Un. Cr. 558: fracture of the arm 
5 W. G. 12 ia grievous hurt within this aeo. . .l.* 

remaining twenty days la the hospital is not ^nfficieot, * 

during that time the person was unable to follow bis oroina r 
pursuits must be oroved. 19 B. 247. 
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S. 320. (Griavous hurt)-*eonf(/. 

— ~wbere death If nos ioteoded nor the act U likely to cauie 
death. It is simply grierous hurt though death is caused. 19 Bom. 
L. B. 902, 37 P. B. 1914, 109 P. L. B. 1912. 16 A. 766. 

wound on the neck with pen*kDifa is “dangerous to life” 

within cL (8) of a. 320 I. P. C. and therefore grievous and the 
person inflicting such wound ehoald be eonvieted under a. 326 L 
P. C. even if death is caused thereby the wound becoming septic 
as a result of careless medical aid. 19 j 0 Lab. 30S: 31 Pun]. L. 
R,2S9: 11 Lah. L. J.519; 1201. C. 431 1 1930 Cr. 0. 337 : 31 Cr. 
L. J. 77. 

blow or injuries aimed at one parson but falling or inflicted 

an another causing death farlnga the offence within the definition of 
grievous hurt. 3 O. 643, 16 A, L. J 613. 2! Bom. L. B. 1101. 

where death is caused by mutual stone-throwing it is 

grievous hurt. 19 B. L. ft. 9U2. 

. V- ........t.tA.* QQly 

r 20 days and 

. . • • . I C. 838. 26 


S. 321. (Voluntarily eausins hurt.) 

— ~a. 321 covers a case In which a man intending to aim a blow 
at one person strikes another. 2 C. L. B. 304 (307). 

S. 322 (Voluntarily eauaCng grioveua hurt.) 

the offence of causing grievous hurt is not a minor offence 

or an offeuce involved in the offence under s. 304 read with sec. 
149 1 P, C. 6 C. W. N. 98. 

person convicted of grievous hurt cannot be convloted of 

abetment thereof. 4 W. B. Cr. 37. 

when the accused knew that be would be smashing his 

victim’s skull by his blow be must as well know that he was likely 
to cause the death of the victim. He should in that ease be con- 
victed for culpable homicide and not merely for grievous hurt 
1930. Bom. 483 : 32 Bom. L. B. 1143. 

S. 323. (Punishment for voluntarily causing hurt.) 

where different persons are Injured, grievous hurt being 

•caused in one case aod simple hurt in others the court can impose 
a separate and a cumulativo sentence. 37 A. 628. 

right of private defence should be considered 2 W. R. 59, 

the right of the complainant under this sec. is a personal 

one and does not survive, 26 P. R, 1917, 25 P. R. 1919. 

where a bailiff Is directed to give possession by a Py. 

Small Cause Court, ho can employ such amount of force as is 
necessary and will not be convicted under s. 3231. P.C 42 C 31^. 
19C. W.B. 273. 

but when in execution ofaCivil Court decree for ejectment 

the accused accompanied by certain Civil Court officer entered 
A house and being resisted by a person in occupation of the house 
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S. 323. (Punishment for velufltarfly causing hurD^contd- 
ID setting up her own title forcibly removed her out of the hon^ 
they were liable to be convicted under s. 323 J.P.C. 34C.W.1'- 
5g3 ; 1930 Cr. C. 1120 : 1930 Cal, 720: 127 I. 0. £515 31 Cr.L.J. 
1223. ^ 


under a 323 io the absence of charge under that section. 

842 s 26 Cr L. J. 1018 (o). 

where a Police constable is guilty of wrongful confineineii^, 

the accused is entitled to exercise his right of private defence sm 
cannot be convicted under e. 323 for assaultiog the constable, 

I. C. 44 : 26 Cr. L. J. 428 : 1923 Alt 34. 

——a criminal prosecution under a. 323 I. P. C. does o®* 
by reason of the death of the person injured. 22 A. L. J- ""AJf 
Or. L. J. 1007 ! 81 1. C. 719, 44 M. 417 M 40 M. h J. d51 : 1921 
M.W. 11.227. 

-—where a constable pursuing some rioters wounded 
them by a gun shot whereupon the others assaulted him m 
away the gun to prevent further harm being done, held at that »ta^ 
they were only acting in defence and could not be guilty oi 
offence under s. 323 I. P. 0.. 1922 Lah 75 t 71 1. C. 665 t 24 Cr. J* 
201.1923 A. 34. _ 

—where the accused were tried for an offence under s. 3Zo 
inQictlng an injury to the knee-cap of the complainant and ® 
other offence, the appellate court is not j’ostified in altering 
conviction under s. 325 to one uoder s. 323 I. P. 0. 72 I. 0 . 7* 5 * 
Cr. L. J. 312. 

—separate sentences for rioting and hurt are legal where 
person took an individual part in the assault. 40 0.511. 

a sentence under s. 323 I. P. G. may be heavier than one 

punishable under a. 325. 97 1. O. 1053 : 27 Cr. L. J. 1229 : 

I7ag. 49. 

S. 324. (Voluntarily causing hurt by dangerous weapc* 
or means). 


‘the object of the sec. IS to make a simple hurt rooregf®^ 

and liable to a mure severe punishment. 7 M. H. 0. Ap. II. 

when the inj'uty caused la simple but is caused by 

cutting weapon it cornea under 8.324 and not under 8.326I.P*''’ 
1930 Lah 950 : 1930 Cr. O. 1046. 

• the prosecution under this sec. does not abate on the des 

of the complainant. 25P. 11.1919. • 

the charge should state that the weapon used was oo® 

the kind mentioned in the SCO. 3 W. B, Cr. 15- 

causing hurt on grave and sudden provocation is note 

offence under s. 324 I. P. C. 1 Bom. H. O. B. 17. 
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S. 324. (Veluntariljr eauilng hurt bjr dangvreu* waapont or 
means)— conftf. 

—trberc tiro factions were engaced In rioting and the occuird 
inQicted certain blows on the other pArt; and there was nnthlng to 
show that the ia)unea were not in self-defence or juttllled br 
extreme proYocation, the conviction for hurt should be set aiidc 
1929 M. W. N. 533. 

—~s charge and finding In case of cansing hurt under s. 324 
I. P. C. need not contain a negation that the hurt h as caused on 
grave and sudden provocation. 4 Mad IT. C. R. Ap 5. 

ivnttna deadly waapetvs atid st&bMng ate putivsh- 

able separately under sa. 148 and 3t4 I. P. C., 7 W. R. Cr. 60, 12 C. 495. 

separate sentences for noting and grievous hurt are IIIcgaL 

16 C. 442 F. B. 

when the causing of hurt by some members of the assembly 

converts it into an unlawful one, separate sentences for rioting and 
causing hurt are illegal. 104 I. C. 454 : 28 Cr. L J 83B 

S. 325. (Punishment for voluntarily causing grievous 
hurtl. 


to make out the offence under s. 325 I. P. C. there must be 
some specifio hurt, voluntarily inflicted find coming within some of 
the 8 kinds enumerated In s. 320. 23 W. R. Cr. 65. 

where the medical evidence shows that the assaulted 
. • ■ ■ al for more than 

. , • • • . • < evidence either 

. >r that period or 

• 1931 Lah. 280 1 


IJJl Ip/f O. JJU 

when a man has been struck on the bead and a fracture 

caused to him, surroundiag him and beating him with fatAi is to 
cause hurt which endangers life. 104 1. C. *08~ : 28 Cr L. J. 868 : 1928 
Fat 4G 

where blow is struck by A. m the presence of and by the- 

order of B both are principals ID the transaction. 23 W R. Cr. 11. 

■ where several accused persons struck the deceased several 

ui r_u -L . r . ’ ■■ found who struck the 

• 8. 325 'and sot under s 302. 

■ ■ . 40 A. 1 103 : 16 A. L. J 11. 


—where the common mtentioa of assailants was to attack 
the deceased and to cause grievous hurt and on the evidence it was 
not possible to attribute any particular ini^ry to any individual 
assailant nor It could be said that any pfirticular injury was the 

• -i — .1.1. >1.1 , — ~'tbe accused could 

■ 1929 Lah. 456 • 

. .. 1929 Cr. C. 8. 

ints dealt the blow 

■ ■ • ed cannot be con* 

■ imon Intention o 
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voluntarily causing grietous hurt! 

t the wife till ahe becsatna unconscious and haugicg 

lie. V n. punishable under s.325 

., ji -j.-» - *• * /“ *• t,y{ when the rigbtof 

... ^ ; inllioted, sentence under 

*tiat the eeideoco shotted was that the person 
**•* accused and others for diverting the 
course of an old water channel which led to a quarrel and that the 

• ■ rt their father and assaulted the 

other with a stlch.it canuot be 

• . * provocation. 6 L. L. J. 424. 

« •' • .s resultiog in death from gangrene 
■ • : •. 302r 18 A. L.J.224. 

--where the accused gave a man a severe beating but no bones 
oroten while it appeard that death supervened owing to 
oma internal trouble which was unforaeea. a seutence of three 
ill? 477 ^ sufficient. 193£) if. W. N. 74; 

, accused beat a person suspecting to be a thief 

j lateatiop to kill bfio. the accused cculd not be 
oivr guilty of an offence under see. 325. 

iU3 i. t(. 907 j 23 Cr. L. J, 619, 

fit of temper Ipsiae self*control in* 

V Jij fl.® * fi*“8 0“ tfi® uncovered head of the deceased 

neid that the accused bad no ioteatioD to cause the death and the 
fill® the purview of a«c. 325 instead of sec. 302. 1929 Lab. 

863 : 1929 Cr. 0. 639. j 

~~~'^ person cbarg<td with an offence under s. 147 and with 
offences under SB. 304. 315 and 323 read with s. 149 I. P. C. cannot 

10 the event of the charges not being made oot, be convicted of an 
offence under a. 325 I. pfc 11 C. W. N. €66. 

. — r^h®f« there were 3 persons <m the side of the appellants 

fn*rn dcceosed who Bccidentally received 
n clear and subsequeutlf 

; leasts were the first to attack 

■ * They committed an offence 

S Lab. L. J. 589 : $7 I. 0. 817 : 


' * lerous assault by an 

' ! between person who 

s • a and those who did 

,. ssotencea for hurt and grievous hurt on the same facts arc 

'HegaL 24 W. H. Cr. 46. 

. 1 , — for an offence under this sec. a sentence of fine only >* 

‘"‘^Ket. 26P. L. R.252, 

sentence of fine only Is iilegsL 2 W. R. Or. 32. 
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S. 325. (Punithrnent for voluntarily causing grievous hurt) 

— contd. 

—separate soDtoncea under as. 147 and 325 1. 1*. C. are legal. 
5 W. B. Cr. 19. 

—separate aentenees for rioting and grievous hurt are illegal. 
16 C. 442 F. B. 725. 

separate sentencea under aa. 147 and 325 read with s. 149 

I. P.C. are legal. 33 A. 48. 

separate sentences under a. 147 and s. 325 read with s. 149 

LP C are illegal 3 P. L. 3. 644. 

a sentence of fine only for an offence under a. 325 is illegal. 

26 Punj. L. a. 252. 

—where m a case under aa. 147 and 325 the court sanctions 
the compromise of the charge under s. 325 the case under s, 147 
does not ipao/acto fail but under the circumstances of the case the 
court can discharge the accused in respect of the charge under s. 
147. 86 1 C. 62 : 1925 Lah 474 : 26 Punj L B 35 29 Cr. h. J. 686. 

S. 326. (Voluntarily causing hurt by dangerous weapons 
or moans). 


—to constitute au offence under s. 326 J. P. C. the act must 
have been done voluntarily as that is the very essence of the 
offence. 12 C W. N. 53. 

where the accused dealt with a single blow with a spear 

on the ilesby part of body of bis opponent and It appeared that 
though he did not intend to cause death the victim ultimately died of 
the injury, offence under s. 326 and not under s 302 was committed 
1930 Lah 9S0 : 1930 Cr. C 1046. 

when a charge has been framed under ss 326 and 149 1. P. C 

a conviction under s 326 I. P. C. is not necessarily bad ; whether 
'' I • I J . > • • iccused has 

. the charge. 

■ • 1925 Alad. 

1 : 4i Al. ij. a. *.i I . L>. 

_ J , ,1. J 

truck 

' could 

lated 

■ ’ ■ ■ seou- 

326 

anu uui uuuei s. x i*. jj c. ik>u. 

— rthe accused were charged with offence under s. 326 read 
along with s. 149. They were acquitted on the latter charge as the 
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S. 326. (Voluniarily cawting hurt by dangerous weapon* 
or means). — contd, 

■alleged motive was not cooviociog and the common object was not 
made out, held this does not prcTCot a conviction being bad under 
a. 326 I. P. C. if grievous hurt was caused. 74 I. C. 717 : 24 Cr. 
L. J. 813. 

■ conviction under aec. 326 read with s. 34 is legal even 

in the absence of a specific charge In the original charge under 
these secs, 1929 Pat. 11 ; 113 I. C. 676 • 30 Cr. L. J. 205. 

where the court had been able to make up its mind d^fi' 

oltely about the actual persons who caused the injuries and there 
was delay in making the complaint, a conviction cannot be sustained. 
2S23Lab. 44?. 

S. G27. (Voluntarily causing hurt to extort property) 

torture by means of stinging nettles, the effect of whi^ 

was to extort property, would properly ooroe under s. 327 1. P. »■'■ 
18 W R. Cr8, 

S. 32d. (Causing hurt by means of poison ete. with 
intent to eommit an offence). 

——the words ‘or other thing’ jo s, 328 J P. C. must be referred 
to the preceding words and are to be taken to mean ‘unwholesome 
or other thing', not other thtog simply. 1 W. R- Cr. 7. 

—■where the evidence that the accused administered poison » 
merely clrcurastantiai, the evidence must be such as to eliotioatj 
all reasonable possibility of the poison having been adminfsterea 
otherwise than by the accused. 77 I. O. 981 : 25 Or. L. J. 517. 

offence of administeriDg deleterious drags, when life ie 

endangered, is punishable under s. 32S and not under 3. 326 1. P.t'. 

4 W. R. Cr. 4. 

1 . . .>no v« shown that 

. ■ to comuat 

to be likely 

S. 330. (Voluntarily causing hurt to extort confesaiof’ o' 
-to compel restoration of property). 

—-instigation necessarily connotes some active suggestico* 
or support or stimuiatioii to the commission of the act itsetl. 
25 A. L. J. 149 ; 100 I. O. 537 ; 23 Cr. L. J. 3l3 : 1927 All. 730. 

—a charge may be made under s. 330 I. P. C. oven if the 
supposed offence has not been committed 20 IV. R. Cr. 41. 

under s. 330 it must bo proved that the hurt to the complain* 

ant was caused with intent to extort a confession of some offeoc 
or misconduct punishable under tho I. P. O. 13 R. Cr. 23. 

where several persons were ail conoerned la a case of 

and were prosccutlog a cemmoa object, each was guilty as- a pri 
cipai end not as an aliottor of others, f IV. R. Ce. 3. 
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S. 331. (Voluntarily causing grievous hurt to extort 
■eonfetslon or to compel restoration of property). 

^—uodcr this tec the word ‘demsod** must bo with respect to 
property. Conaeciueotly the extortion of a promise to restore an 
abducted woman is not an offence under the section 5 Lab. L. J. 
375 : 73 I. C. 279 : 24 Cr. L. J. 576. 

S. 332 (Voluntarily causing hurt to deter public servant 
-from his duty). 

where a public servant is acting in the legitimate discharge 

of his fuoction and is hurt, the offender is guilty of one of the 
special offences relating to public servants. But when the public 
servant is acting bona /tde bnt not in the legitimate exercise of his 
public functions he can be guilty only of causing hurt or assault. 
«3 1,0.1)99 : 26Cr L J. 195. 

— ^an offence to be punishable under s. 332 or 333 1. P, C. 
Tequircs as an ingredient the presence of an intention on the part o f 
the accused to prevent or deter a publio servant from discharging 
his duly. 22A. L.J 501 : 1924 All. 645 : 85 1. C 245 1924 All. 645 : 
26 Cr. L. J. 531. 

—^arrest without warrant though warrant has been Issued 
cannot be justified. 4 C. L J. 92. 3 C. W. K. C05. 

when the order of the M. has ceased to have effect, a eons, 
table in carrying the order cannot be said to be acting In the dis* 
-charge of duty Imposed by law. 40 A 28.718, 15 A. L J, h13 

•>— where blow waa struck with an umbrella to the publio 
servant an offence under this sec. was committed 24 W. ft. 67. 

—where a police harassed a person duriog an investigation 
and the latter consequently threw himself into a well and bis 
eympatblsers among whom were the accused attacked the police 
there was no question of grave and sudden provocation and the 
accused were rightly convicted under s. 332 though the position of 
the accused would be quite different if the assault on the police 
had been made when the actual harassment went on 1929 Lah. 
739 1929 Cr, C. 329 : 11 Lah. L. J. 287. 

■in the case of a scuffle a small fine is quite sufflclent to 
meet the ends of justice. 18 P B. 1910, 7 M. L T. 886. 

the words ‘‘io the discharge of his duty as such public 

aervant" in the earlier portion of the notice mean is the discharge 
of a duty imposed by the law on such publio servant m the particu. 
lar case, and do not cover an act done by him in good faith under 
colour of his office. 18 A. 246, 37 A. 353 ; 13 A L. J. 439 : 15 A. L. 
J. 565. 

to wh 

duty . • , « . ■ • • • 

424 : i ; . ■ ■ 

in the legitimate exercise of bis publio function the accused can be 
guilty only of causing hurt or assault. 83 I. C 899: 26 Cr. L. J 
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S. 332. Voluntarily causing hurt to deter public servant 
from his duty),— eonfd. 

where the authority to make search ie lavalid resiataoce Is 

□ot punishable under the sec. 38 A. 14. 

separate seateoces ander ss. 148, 152, 332 and 333 are Illegal. 

19 a 105. 

5. 333 (Voluntarily causing grievous hurt to deter public 
servant from his duty). 

assaulting a police officer when he is disohargiog his duties 

as such, amounts to an offence under s. 333 I. P. C, IBS. 

88 1. C. 15 : 26 Cr. L. J. 1071. 

as the chowkidars were not members of the police force and 

had no authority to arrest, rescuing from their custody is not an 
offence under this sec. 14 A. L. J. 789. 

■—where a constable who was pursuing certain rioters fired 
a gun and aeriousiy Injured one of them without any justifies* 
lion for so doing and the men turned round and snatched away 
gun and threw it away they must be considered to have actrfl 
in the exercise of private defence and cannot be convicted uncn 
s 333. 71 1. 0. 665 : 24 Cr. L J. 201 : A. I. R. 1922 Lab. 75. 

S. 334. (Voluntarily causing hurt on preveeatien}i 
—causing hurt on grave and eudden provocation to P®**®? 
giving the provocation ie ohargeable as an offence under s. 334 a&c 

not under 8. 324 I. P. 0. 1 Bom. H C. B 17. 

-—where the accused met with great provocation they cww 
hardly be faiamed for giviog the would-be thief a sound beating. 
17 P, L. R. 1915 ; 27 I. C. 559 : 16 Cr. L. J. l75. 

—It would be wrong to say that no offence is committed by 
one who strikes a blow under provocation. 94 1. 0. 142: 27 Lr. 
L. J. 574. 

S. 335. (Veluntarity causing grievous hurt o'* 
provocation). 

•—causing grievous hurt on grave and sudden provocation 
by throwing stones but without any intention or knowledge tea* 

grievous hurt would be caueed. le not punishable under tbie sec. e 

Vr. E. Cr. 21. 

when a person who by a siogle Mow with a deadly weapon 

kills another entering at dead of night into a dark room when B 
and bis wife were sleeping in separate beds, for the purpose 
having criminal Intercourse with her, he Is guilty under this se . 
3W.R.Cr.55. 

where the accused was convicted of causing grievous bur . 

viz., cutting of nose, to bis wife under grave and sudden provocatt 

and was sentenced to suffer rigorous Imprisonment for four moni * 

the sentence was enhanced to ooe of two years* rigorous impiH" 
ment. 17 Bom. L. R. 68 : 16 Cr. L. J. 168 : 27 1. 0. 552. 
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S. 336. (Act endangering life or personal safety of others). 

to constitute an ofTeoce under this sco. the act of codangcr* 
ins the personal safety of others should be knowinglj/ done. 5 C. 
W. N. 376. 

'^^ivhen toe accused a person in charge of a temple removed 
a light placed near a wctl. under the order of the Police OlHcer, 
and a boy fell dotvn into the well, he committed an offence under 
this see. 18 C. W. N. 1176 : 16 Cr. L. J. 131, 27 Ind C. 195. 


where the accused deliberately threw bricks at a temple 

hoping to cause a riot, held that as be desired certain result to 
follow there was neither rashness nor negligence in tbe act and 
he was not guilty under s 336 1 P C. 1928 All 745 : 27 A. L. J. 
175 : 29 Gr. L. J. 1083 : 112 I C 592. 

where the accused while driving one night without wearing 

spectacles as he was asked to do when taking tbe license, 
collided with another car hia conviction under s 336 was set 
aside on tbe ground that it was not made out that jf the accused 
drove the car without wearing spectacles it would be acting so rashly 
and negligently as to endanger human life or the personal safety of 
others. 42 5. 396 : 20 B. L. R. 376. 

—the case of an accident to a motor car due to the 
negligent and reckless driving of another motor car should be tried 
within a week. 1929 Cal. 776 . 1929 Cr. C 520. 

S 337. (Causing hurt by acts endangering life OP personal 
safety of others.) 

causing of hurt by negligence in tbe use of gun would fail 

within tbe provision of this sec. rather than s. 236 I P, 0. 28 A. 
464 . 3 A L. J 332. 

where the accused administered to her husband without 

any care or caution or enquiry, an unknown powder (dhatura) 
received from her lover, who was at enmity with her husband, she 
was guilty under this sec 19 Bom L. R. 51: 4 Bom. Cr. C. 1. 

operation on the 

uppe . the complainant’s 

eye*i • . ,aln extent, he was 

guilt .84. 

■ * _ escaped the animal 

which was intended to be shot aud hit at the leg of a member 
of the party the shot was purely accidental. 1931 Lab, 54 : 130 
I. C. 654 : 31 P. L. R. 955 : 1931 Cr. C 118. 

5. 336 (Causing grievous hurt by act endangering life 
or personal safety of others). 

— where the accused a folly developed man caused the death 
of bis child wife who had not attained puberty, having sexual 
intercourse with her, he was guilty under this sec. 18 C. 49. 
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S, 338, (Causing grievous hurt by act endangering ills »' 
personal safety of othersl-'cenfii. 

—— Inhere the complainaot's iaihcr who was an oW deafmao 
was kaooked down by the carriage of the accused though the driver 
shouted out to waro foot passoogcrs, tho accused was not guiltj 
under thla aco. 6 ^fad H. 0. if. Ap. 31. 

—whore the aeocuacd when driving a motor lorry on to* 
correct side of the puhito rood at moderate speed run over a boy 
who was crossing tho road and there was no evldenoo to show that 
lie could have avoided tho aecldont. ho could not be convietee 
of an offence under a 333 f. P. O 32 O. W. N. 612 : 115 I. 0. 9S ; SO 
Cr. L. J 402. 

where tho aeaused who owned a paddy field in a jungly 

tract discharged a gun in tbo dircotloo of a footpath and wouDd*B 
tho complainant in tho leg which hod to b« treated in the hospit*' 
and amputated, he was guilty of culp.ibIo negllgcnco and wa* 
OHO T n ^ T o ejj . Jg Cr. L.J. "I'S. 

■ • • • r acQuIttal though 

• I e. 100 I. C. 831 f 


70Sr 9M.L' 


“*‘itfuellon 

0 offenc* 
01 . Cr. C. 


view to 
estralot. 


S. 339. (Wrongful restraint). 

——this sec. relates to the voluntary obstruction by a person- 
? Bom, L. R. 30 . 3 Cr. L. J. 97, 34 M. 54? : 11 Cr. L. J. 

T.103. 

—It Is wrong ’ I. -• » 

was to tbo cart one 
under this see. was 
5fl.l4Cr. Z,. J. 17? 

— restralnlnj 
prevent tbs rider 
100 I. O. 544 • 1927 ' 

—to constitute tho offence tbo obstructor must Intend or 
know or have reason to bellovo It to bo likely that tho meaps 
adopted would cause tho obstruotloo to tho coupl.-ilnant. Fhj'sic^i 
presenco of tho obstructor Is not necessary as an Ingredient of the 
offence. 34 M. 547 ; 9 Jf. L. T. 103 : 11 Cr. L. J. 708 : 8 Ind. 0. 757. 

- — but the obstruction must bo physIo.nl ; verbal prohlbjllcn 
or remonstranoo does not amount to auch obstruction. 1 
339. 

—to constitute tho offcoco it must bo found that the com* 
phiinant had a right to proceed along tho path and that he w3 
obstructed from doing so. The ploughing up of n path 
amount to an obstruction wltbin the meaning of sec. 339. 30 i. 0. < ; 

Ifi Cr L. J. 701 : 2 L. W. 1035. _ 

— locking up of a house oodot a i(jna*/«c£j claim Is no ol^ne • 
Cr. Hul. 13 of 1839, nor any act done la good faith under a brii 
that It Is justified by law is an offence. 24 C. 885 : 1 C. ” • T'*,® r' 
■'4 M 547. 47 O. 818, 5 I'. W. K. 19l4 j 34 P. L. R. 1914 : 15 Cr. h. J- 
•' >4 24 Ind 0. 814. 12 B. 377. 
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S. 339. (WronstuI rcttralnt)— conf<f. 

-^locking up a tenanted faouia by a joint owner li not an 
offence under thii section. SO Dom. L. K. 106 : 4 Bom. Cr C. 451. 

to obstruct a co-owner from using a mot to which be bad 

yoked his bullocks on the slopa of a well which existed for that 
purpose on the ground that he had not paid bis share of expenses 
of the well, constitutes wrongful restraint under s, 3411 P. C., 27 
Bom.L. R 1419. 

there Is atffborlty for tho view that s. 339 protects the 

•obstruction to any person only and does not cover a case where a 
person having right to proceed In a direction Is free to proceed but 
without any Impediments that he may have with him. But thi's 
view of personal obstruction must obviously have some limits. 27 
Bom. L. R. 1419. 

an emigrant agent or bU watchman restraining a person 

from going out of the depot is guilty under this sec. 21 M. L. J. 
439 : (1911) 1 M. W. N. 369 42 Cr L. J. 212 : 10 Ind, C 107. 

an accused charged under a. 341 J. P C should clearly raise 

the defence that be was entitled to the exception to see. 339 I. P. 
C. Where obstruction was put up In good faith because the accused 
believed himself to have a lawful right to obstruct the complainant 
from going along a passage he is not guilty of wrongful restraint 
under 8.3411 P. C. 41 C. L. J. 633 s 30 C. W. K 1921 : 1935 Cal. 
1214. 

a police officer arresting a percon guilty of a non-coDgnizable 
•offence without a warrant commits an offence of wrongful restraint 
or wrongful confioement within ss. 339. 340 and 342 if he is not 
protected by ss. 81i 96, 97 and 100 to lOS. 44 M. L. J 655: 46 At. 
-605 F. B. 

a private citizen bas the right to arrest under the common 

law any person as to whom there is apprehension that be would 
commit a breach of the peace. 44 51. 913 : 3 Pat. L. J. 129. 

the accused can claim benefit of exception to sec. 339 I. 

P. C in revislonal stage for the first time, 30 C. W. N. 192 : 41 
C. L. J. 633 : 1925 Cal. 1214. 

S. 340. (Wrongful confinement.) 

landlord restraining a tenant holding over, from entering 
Into the bouse is guilty under this sec. 21 Bom L R. 261 : 5 Bom. 
Cr. C. 15 ; 43 B. 531. 

when there Is bo desire to proceed or where the confinement 

is consented to by the person affected, there is no offence. 36 P. R. 
1894, nor when escape is open. 4 C. W. R. 105 (note). 

wrongful confinement for the purpose of extortion. 27 C 

925 : 4 C. W. R. 755. 

—malice is not an essential element in the offence of wrongful 
confinement as defined by s. 340 L P. C. The offence is complete 

• ' ■ ” . •* * a manner as to be 

• ■ ‘ ■ ■ • • ircumscribing limits. 

■ , ■ ■ • ■ ■ voluntarily obstruct- 

• , direction In which 
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S. 340. (Wrongful confinemenC)— confcf. 

he has a right to proceed. The mere circumstance that the accused 
had acted without malice and to the best of his judgment did not 
otherwise satisfied the definition of sec. 

c4y I IT. i/. 13 B. 376. 

orerpowering or suppressing io snf way the roluntari' 
movement of any person by force of an exterior will is wrongful 
confinemeot, 2 AT H. C. 396. 


where the police took a person Into custody for not obeying 
improper order, 1 Weir 342, where a jail doctor confiard 
an offender lo a cell for the purpose of administeriog enema against 
his will, 30 C. 95 : bC. W. H Sll, where a woman was kept in a house 
the entrance to which was guarded and a watch was kept over 
her movement. 42 B. 141 : 20 Bora. L. R. 79. there was wrongful 

confinement. 


—when the arrest is legal or under an order of the court there 
IS no offence. 10 B. SQ9,30 M. 179, 

g by reason of a mistake of fact and not of law, in good 

* ' • ' ' » be bound by law to obey the 

of Police in sending a Head 
y -guilty of wrongful confineroent. 


““*0 ofiicer arresting a Jt. Dr. under a warrant which direct* 
him to produce^ the Jt. Dr. when arrested before the court wit® 
' • il confinement if having 

be confines him in the 

Ss. 341, 342. (Punishmvnt for wrongful restraint and 
wrongful confinement). 

while convicting an accused person for wrongful restraint 

by the erection of a hut or similar aot of obstruction the ST. cannot 
order the removal of the hut or other obstruction. 31 0. 691 F. 0* 

5 0. W. N. 432 overruled. 

where the accused seixed. dragged and pushed the com- 
plainant to a certain place in order to punish him. the case feU 
witbin the second para of sec. 71, 4 0. L. J. 90, eo also wher® 
wrongful confinement was the common object of an unlawful 
assembly and that was the essential ingredient of the offence 
under s. 147, a separate sentence for wrongful confinement is 
Illegal. 1 Cr. L. J. 365. 

all members of the public have equal rights in using the 

H.. u i- -• L - ■« . andanyoDecausiDgobs* 

50 if. 673 ; J 927 Af- W. 


-rrant much more than 
cessary. Railway officer 


urresiing a person lound near toe — • 

Without accepting tbo explanation offered, was found guilty under 
s 342 I. P. C. 33 0. W. N. 751 : 1929 Or. O. 366 ; 1929 Cal. 730. 
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S. 341, 342. (Punishment lor wrongful restrsintand wrong* 
ful confinement)— confd. 


— prcTontloo of the lotendlng emiRrant from leaving the 
Emigratioo Depot by watchman is wrongful restraint within this 
sec. 21M. L.J 439 10 L C. 107 : 12 Cr. L. J. 212: 1911 U. W. 
N. 369. 

voluntarily ohstrueting any person from entering upon the 

land under bona-fide colour of title and possession Is not such an 
obstruction as can be made the subject of criminal prosecution under 
s. 341 I. P. C. 31 P. L. n 1914 ; 5 P. \V, R. 1914 ; 24 L C. 844 s 15 Cr. 


where the accused was convicted under s. 341 I. P C. for 

wrongfully restraining the comp'dinant. bis tenant, from going to a 
certain urinal, the conviction could not stand unless the complainant 
had aright to use the urinal 31 C VV. K 582. 1930 CaL 760:127 
I. C. 551 : 31 Cr. L J. 1226 : 1930 Cr. C. 1160. 

the fact that the complainant was absent at the time the 

obstruction was put up cannot be a ground for non-application of 
the section. 29 Bom. L. R. 494 1927 Bom. 369 : 106 I. C 111 : 28 

Cr. L. J. 1024. 

• ’ . r > put tigf 

I • T Without hep 

, : • the oETenee of 

• I . . , > le lock from 

. • * committed no 

: ouse of wbleh 

• * ot her tenant. 

• • . • Dr L. J. 351. 

s. 341 cavers the case of a person who reasonably wants to 

go vertically upwards if he has a right to do so and is prevented 
from BO doing by voluntary obstruction 29 Bom L. B. 494 : 1927 
Bom 369 . 106 1. C. Ill ; 28 Cr. L. J. 1024. 

' -under the Common Law of Eogland it is clearly established 
,1 . - •. J — — whom there is 

to commit a breach 
be applied to India 
/ implication abro- 
wben a drunken and 

disorderly person who was committing assaults on others was seized, 
tied up and taken to the police station by a private citizen. 44 M. 
913 : 61 1. C. 652 : 22 Cr. L, J. 412 . 14 L. W. 189. 


where all the accused were charged under s. 342 I. P. 0* 

and were acquitted under that sec. the conviction of some under 
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Ss. 341, 342. (Punishment foewrongful restraint and wrong- 

fwi canfinement}->^n/<f. 

s. 368 1. P. 0. was uasuataiaable and tbs error io the procedure could 
not becured bys. 537Cr. P.C. 33 C. W. N. SSI : 1929 Cr. 0. 479' 
1929 Cal. 7G7. 

a police officer IS not liable for arresting a wrong person In 

good faith under a warrant. S6 Bom. L, R. 138 ; 7 Bom. Cr. C. 1-8 r 
25 Cr. L. J. 797, 13 B. 376 

-—where a person was wrongfully confined by a Police Oflicer 
the ofl^ence falls under s 342. 34 C. \V. N. 556 : 1939 Cal. 711:128 
I. C. 208 ' 1930 Cr. C 1111. 

where all that was proved was that a woman was wrong* 

fully confined but her whereabouts were not concealed from her 
relations, the accused cannot be coovieted under s 365 I. P. C. but 
can be convicted under s. 342 I. P. C., 7 L. L. J. 520 : 26 P. B. R. 733 : 
1925 Lab. 614. 

—a ferryman detaining passengers for realising tolls is punish* 
able under s. 341. 4 C. W. N. 348 : 27 0. 317. 


S. 343. (Wrongful eonflnoment for throe or more days). 

separate sentences under ss. fit and 343 are Illegal. W. B. 

Cr. 21 (Gap no) 

the accused took away a married woman ofl6 years of ag® 

r.,.. I... 4- ... ... j '-opt her ta wrongful confine* 

that the girl bad not 
accused were not guilty under 
1923 Lab. 274. 

S. 344. (Wrongful confinement for ten or more days). 

the accused living in a large town chained up his brother 

who was subject to fits of ios.'inity when be was dangerous ; in 
of bis fits the accused chained the lunatic with heavy chains irow 
the end of March to 3rd July and the latter was brought hefaj® 
•Tudge Id fetters and found to be Insane. The accused was rightly 
convicted under this sec. 45 A. 475 : 31 A. L. J. 391. . • 

fine alone is not a legal sentence for an offence under tni 

esc. 1 Bom. H. C. R. 39. 

S. 346. (Wrongful confinement in secret). 

——to convict under this sec. it must bo shown that the 
r • - - • • dicato an intention tnav 

9 0.221. . 

•d in case of restraint 
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S. 347. (Wrongful eenfinomonl to extort preporty or 
een»tr«)n to 4e Jiropot «et). 

‘Where a Head Conttable sent away the complainant in charge 
of two chowkidara to procure money for him and io order to effect 
‘ • ’ ‘t’’ I ■ t‘ ■ him at various 

• • ■ ■ . • * , lie to hold the 

. . ■ .... - - 347 1 P.C.in 

■ • r 1 , • • • . ■ ■ I that end. 31 

0. 710. 

—where it was alleged that the Police OSiccr illegally dc* 
talned a person with the object of extorting money but it was found 
by the court that no money passed, the elements of this sec. were 
wanting. 1930 Oudh. 505 : 1330 Cr. C. 12U : 7 O. W, N. 957. 

S. 348. (Wrongful eonfinomont to mxtort). 

—where an European British subject was committed by a 
Justice of the Peace of Mysore for trial by the Judicial Commissioner 
of Mysore and was convicted under a. 34B, held that both the 
commitment and convictloa were illegal S. M. 33. 

—when the detention by the police is serious and protracted 
enough to amount to a real unauthorised prevention from procae> 
ding beyond certain circumscribed limits it amounts to wrongful 
eonflaement. There is certain limit to detention by the police for 
the purpose of Investigatloo. 1930 M. W K. 723 
St. 349, 350. (Fere* and erlminal force.) 

—.“force” as defined here applies to force used In connection 
with the human body. 19 C. W. N. 1150. 

force must be luccntiooally used. 12 A. L. J. 154. 

inducing an animal to move by shouts and cries may 

amount to using force within 8. 350 ilL (b) 1 P. C. 1923 Jf, W. K. 
437- 32 M. L. T. 363 : 72 I. C. 616. 24 Cr. L. J. 4S6. 

when the accused went to the field of another and cut the 

crops sown by him and on the latter resisting, they raised their 
lathta to strike him who ran away to save himself, held that the 
accused were guilty of using force by means of bodily power within 
sec. 349. 12 A. L J. 154 : 23 I, C. 183 ; 15 Cr. L. J 231. 1 A L J. 
602 Dut. 



1923 A. 333 

the definition of criminal force includes force of almost 

every description of which a person Is the ultimate object. 4 P 
R. 1»80, 

— ~whcre the accused broke open the lock of his complainant’s 
bouse, threw out all property therefrom and put his own lock on 
the door the offence of criminal force Is made out. 99 I. C S63* 
1927 Nag. 131 : 28 Cr. L. J. 191. 
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S. 3S1. (Assault.) 

SoteotiOQ ja the gist of the offence. 3 L. B. B. 191. 

where one of the accused bit a constable on the face an^ tbe 

others surrounded him in a tbrealeolng attitude, the latter cancot 
be coDTlctcd for assault. S M. L. T 118 : 11 Ce. L. J- 4S3: 7 ioo. 
a 416. 

• there must be evidence to show that the accused was about 

to Use criminal force to him then and there, 30 C. 97: 6 0. 
W. N. 342. 

S. 352. (Punishment for assault or criminal force 
otherwise than on grave provocation), 

tha empressioQ ‘In consequence of includes the motive 

actuates an assault as well as tbe cause of such assault. 99 I. 
935 ; 1927 Lab. 182 : 28 Cr. L. J. m, 

' — a person tried and acquitted on a charge of usis? crimi°^‘ 
force caonot be tried in respect of the same orimmal matter oo ^ 
charge of hurt. 7 B. L. E. Ap. 25: 16 W. R. 3. 

•—a person charged with having assaulted a public officer »b 
the discharge of bis duties, on failure of that charee* caonot bs 
convicted of having assaulted a private individual, via. a witnett 
jn the case. 6C.W. il.202. 

——persona may commit riot without committing an oceoce 
under s. 352 I. P. C. and the theory that one embraces the other 
IS fallacious. 39 M. L, T. 409. 

—separate sentences under 8s. 457, 426 and 352 I P. 0. sr® 
legal 12M.36. ^ .. 

- — where a Police Inspector attempts to search outside o** 
cicole and the inmates of tbe bouse assault him so as to prevem 
tbe search they are not guilty of an offence under this sec. 71 1. 
996: 24 Cr. L. J. 276 : 1925 A. 435 

—giving a e)ap on the cheek of a forest watcher exeoutieg 
ao iilegal warrant Is a trivial offeoce for which the accuse^ 
should not be convicted under e. 353 I. P. O. 51 M. 873 : 55 M. !>• 
J. 220 : 109 I. C. 3G5 • 29 Cr. L. J. 541 : 1928 Alad. 624. 

S. 3S3. (Assault or criminal feres to deter public servant 
from discharge of hie duties). 

an assault on s public servant executing a warrant 

defective is punishable under this aeo. A. Sv. N, 1885, 244, 28 O' 
896. 3 P. L. J 493, 8 A. 293, 5 A. W. N. 244. 1 Weir 344, 37 A- 
391. 19 M. 349, 21 M. 295 roafro, I O. W. U. 233, 18 A. L. J' 
69J. 7 N. W. P. 209, 3 P. L. W. 64. 8 W. L. T. 165; U Or. L. J- 
727: lllnd.C. 881,13 A. L. J. 691; 16 Cr. L. J. 589 s 30 lad. 

141. 3 Pat. L. J. 493, 46 M, L. J 45; 1924 M. W. N. 50, 35 0. W. 
N. 228. . , 

... -.,-1-, tt. ..... . pjj warrant le not 

8, 31 O. 421. 

red tbe resistance 

■ vmln has expitPa- 
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5. 353. (Assault or crIminBt farce to deter public servant 
from discharge of his duties) — eontd. 

30 assault of the public serTant while doing unlawful or 

unaathorlsed act Is not puolsbable under this see. 8 C W. N. 6S7, 
5C.W.N.134; S8 C. fll. 8 A. L- J 827.t4C. 324: 1 C. W. N. 223. 
27 C. 457: 4 C. W. N.822. 3 C W N. 627. 47 .M. L. J. 447. 17 Jf. L. 
J.323.irat. L J. 530, 2 Fat. L J. 487. contra. 163 P. L. B. 1913: 
19 P. W. R. 1913: 14 Cr. L, J. 141- 18 Ind.C. 891. 

when the accused approached a public serTaot as such with 

a pra;er sod on the latter expre'siog bis Inabilitr to accede to the 
prayer the accused assaulted him. held that the accused was guilty 
of an offence under thts section though the person assaulted was sot 
acting as public aerrant when the assault was made. 99 1 C. 935: 
1927 Lah. 162 : 28 Cr. L. J 199. 

—^assault of a Police officer during arrest of the accused in a 
cognizable ease without warrant Is punishable under this sec. 36 A. 

6. 41 C. 836. 

assault of a police officer In a private place deputed by 

his superiors to control the traffic is an offence under this sec. as 
tbs police was acting <o the lawful discharge of bis duties. 1928 
Lah. 230 . 29 Cr. L. J. 905 : 1 11 I. C. 665 

—a warrant of arrest containing wrong description is not 
valid and reiistance to the execution thereof is punisbabla under 
this sec 28 0. 399 : 5 C. W. N. 413. 39 0. L. J 452. 

the warrant of arrest must bo shown. 5 C. W. K 143. 

the warrant cannot bo issued beyond jurisdiction. 39 G. 

L. J. 33. 

to apply this sec the public servaot must be acting in 

execution of bis duty as such public servant, mere good faith will 
not do. 35 C. 361, 28 C 411 : 5 C. W. N. 134. 18 A 246, 325 P. L. R 
1913, 31 C 424 1 Cr L J 442. 9 B. 558. 33 P. W. R. 1914. 

assaulting a public servant when making a search, 41 C. 

261. or giving delivery of possession, 1$ C. W. N. 548, or surveying 


Mad. 1092. 


resistance to a Revenne Jospector in restraining property 

of the accused for arrears of revenue is an offence under this sec. 
although the warrant of distraint was addressed to the village* 
headman and not to the Revenue Inspector. 46 M. L J 290. 
76 I.C. 962: 4CM. L. J 4 5 : 25 Cr. L J. 290. 


resistance by the Jesse* of the defaulter of water*tai to 

distrain his property while the warrant authorises the distraint of the 

property of the defaulter, la not an offence under this see 47 M T 
J. 447: 1924 Mad. 895 : 20 L.W. 669 s 83 I. C. 1007. 
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S. 353. Trial. 


——no sanction is required for initiation of proceeding under 
this sec. 31 C. 661. 

a conviction under this sec. will not stand unJese the warrant 

of attachment which the public servant was executing is produced 
or secondary evidence of it is given. 26 C. 630: 3 C. W. N. 605, 
8 a VV. N. 605. 3 L. B. R. 128. . 

—an accused discharged under this sec, canooi b* convicted 
of an offence of assaulting a private individual especially when there 
is DO compJaint. 6 C. W. R. 202. 

to substantiate a charge of assault on a particular person 

It is not enough to prove that the words used and the preparation 
made by the aceuaed were calculated to cause that person to 
apprehend that criminal force would be used on him, if he persisted 
in a certain course of conduct : there must be evidence to show that 
the accused was about to use criminal force to him then ioa 
there. 6 C. W. N. 342 : 30 C. 97. 

S. 354, (Assault or criminal force to woman with intent 
to outrage her modeaty). 


ever. . r te 

a woman doe 

tuts an offeni > 

must be conn . * . • * 

to outrage a . , . 

outrage her r / • » • ... * 

28 Or. h. J. 697. 

*— an offence under this see. is oemmitted o°l7 when tae 
accused assaults or uses criminal force to a woman intending ‘O 
outrage or knowing it to be likely that be will thereby outrage nw 
modesty. Consequently when a woman has no modesty to menlien 
or when it was not such as would be outraged by any of the acts 
attributed to the accused an offence under this sec. is not committee. 
1928 Pat. 326 j 29 Cr. U J. 325 ; 108 J. C 81. 

— — an accused is punishable under this sec. whatever may be 
the age of the woman, as a "woman” is defined in s. 10 as . 

human being of any age. 14 Bom. I*. B. 961: 1 Bom Cr. C. 205. 
13 Cr. L. J. 858 : 17 I. C. 794. . . 

—an indecent assault upon a woman is an offence under tm# 
aec. It is not rape unless the court la satisfied that the condoc 
of the accused indicated a determination to gratify his 
ail events, and Inspite of alf resistance. 5 B. 403, 42 P. 

11 Cr. L. J. 6il : 8 Ind. C. 257, 16 P. W. R. 1912 : 116 P. L- ' 

13 Cr. L. J. 469 : 15 Ind. O. 309. 

the allegations of the woman “the accused toor on »» 

cloths, threw me to the ground and then eat down beside ^ j 
said nothing to me. He did not do anything more to me, consinu 

an offenco under this sec. 116 P. L. R. 1912: 15 1.0. 309:13^^- 
L. J. 469 J 

—where the accused caught bold of a woman by her arm 
dragged ber but on tbs woman raiking a cry some of the nesga 


IKDIIK P£SAL CODE. 


1163 


S. 354. (Assault op erlmlnat forc« to woman with Intent to 
outrage her modesty) — fontil. 

came and rocued her. held that In the absence of any evidence as 
to the intention of the accused he was guilty under as. 351 and under 
sec. 366 I. P. C. 29 Punj. U K. HI . 29 Cr. L. J. 479 : 10 Lah. L. J. 
325 : 109 L C 127 : 10 A. I. Or. R. 207. 

pulling of a woman by arm «vlth a request for sexual 

intercourse is an offence under this see. 1 Weir 347 

a charge under the above sectloo is one which is very easy 

to make and very difficult to rebut and also one which experience 
shows women sometimes aro apt to mako from one motive or 

— .1 , ii - » »».. -« r ladependent evidence, 

, • • « e * circumstances and pro- 

1 U. B. B. 1892-1896. 

'* the fact that A Is In love with B and is jealous of C. does 

...4 ^..n n'a hitir and hand. An assault of this 

* IS calculated to outrage 
det a. 354 l.P.C. -iBur. 


—a boy of tender age was charged with the offence of rape 
on the person of a little girl. The Judge found him guilty but was 
doubtful as to whether a boy of tender age could be said to be guilty 
of that offence, held that the presumption of English cases against 
the possibility of the offence of rape by a boy under 14 did not apply 
to India aod the question was one of fact only. 37 A. 187* 28 
I. C. 658 16 Cr. L J. 322. 

separate sentences under Ss. 354 and 504 were held to be 

illegal 10 I. C. 771 : 12 Cr. L J. 242 • 24 Bur. L. T. 67. 


S. 355 (Assault or criminal force with intent to dishonour 
person otherwise than on grave provocation.) 

m order to prove that the accused made the assault with 

intent to dishonour a woman, absence of grave and sudden provoca- 
tion must be proved, 96 I, C. 859 . 27 Cr. L, J. 1003 : 9 N. L J. 157 : 
1927 Nag 47. 

—disturbing an orthodox Brahmin while in his prayer is 
sufficient to cause grave aud sudden provocation, above case 

when an under-trial accused struck a Sub-Iuspector while 

giving evidence against him, be was guilty under this sec. 27 A. 


——held that no offence was committed by the accused a pleader 
who ej'ected a trespasser from the pleader’s room after watniug 
since the complainant's intention in remaining in the pleader's room 
after his pieaeuce was objected to, was to annoy the accused and 
the accused did not exceed his rights in putting the trespasser out 
of the room. 15 Bom. L. R 1039: 2 Bom. Cr. C. 168 : 22 I. C. 158 • 
15 Cr. L.J. 414. 

^—conviction for separate sentences under Ss. 147 and 353 was 
held to be illegal. 67 I. C 729: 23 Cr. B. J.457 : 192.1 Lah. 91. 1918 
P. L. R. 135 : P. B. 5 of 1918 ; 19 Cr. L. J. 356 : 44 L C. 352 fol. 
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S. 380. (Kidnapping from British India). 

the conveying mnst b» tvithout the express or impli 

consent of the person. 8 M. I.. T. 91 1 (1910) M. W. N. 263. 

kidnapping a girl of fifteen years of age out of Briti 

India fvith her consent is pot an offence under this sec. 20 Bo 
L. R. 372 : 4 Bom. Cr. C. 227: 42 B. 391: 45 I. C. 506: I9 ( 
L J. 602. 

S. 36f. (Kidnapping from latyfu} guardianship). 
Nature of offence. 

the offence la complete when the minor la actually 

from lawful guardianship, it is not an offence continuing so long < 
the minor is kept out of such guardianship. 5 Fat. 536: 95 1.' 
393: 27 Cr.L. J, 792: 1926 Pat. 493. 27 C. 1041 F. B., 1 M. I' 
Dist. 26 if. 454 F, 8., approved. 18 A. 350, 19 A. 109. 25 P. B. 191' 
55 P. L. R. 1916, 13 P. B. 1904. 15 O. C. 351: 11 Cr. L. J. 93; J 
Ind. 0. 653, 38 A. 664 . 14 A. h. J. 765. 

—the offence is complete when a person is actually taken ci 
of the custody of the lawful guardian. Lender the Indian Law not 
is liable for being an accessory after the fact. 2 C. W. N. 81. 

—whether the offence of kidnapping is complete when tfl 
person has been out of the custody of the lawful guardian is 
questloQ of fact to be determined according to the ciroumstasej 
of each case. 6 Pat. 471: 104 I C. 436: 28 Cr. L. J. 830; J93 
Pat. 159. 

—•there cannot be abetment of the offence on the 
that the offence is a continuing one. 38 A. 664, 26 Jf. 454, 
2041 r. S.. 6P. B. 1894. 8 P R. 1894. <vnfra,I 21. 173, but wher 
there is a conspiracy before the kidoappjog takes place there nWj 
be conviction for abetment. 26 A. 197; otherwise nut. 4 C. ' 
528. „ 

taking away in good faith is not kidnapping. 1 •'eT-'”’ 

(1864) W. B. (gap no) 12. 

enticing need not be by means of forces of fraud, 7 

62. 2 W. B. 0 , 61. 3 W. B. 15. but there must bo taking or entidof 
of a child, so where a girl runs away for ilLtreatmeot aod_ accom 
panics the accused no offence under this sec. is committed. 
W.R. 6. ...J 

-where the evidence disclosed that but for something wme 

the accused consented to do and ultimately did, 
would not have left her husband's house there was sufficient tari j 
in Jaw. 109 I. C. 907 : 54 if. L, J. 456: 29 Cr. L. J. 635: W- 
Mad. 585. . , -j 

-the offence consists In the taking or enticing a minor , 

the keeping of the lawful guardian ofsQcb minor without the . 
of such guardian. If a minor Is taken with the consent ®‘ . 

guardian and subsequently married improperly without toe con 
of the guardian, to any person, such improper marriage wouio 
by Itself amount to kidnapping. A consent given on a .i-e 

tioo of a fact is one given under a misconception of a fact 
meaning of sec. 90 I. P. C. and ns such is not useful. 36 M. sa-*. 
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S. set. Nature of offence — eontJ. 

—~whcre the father had piedged hta daughter to creditor and 
tv,„ !,».«. ... ......i... BQd the father got her back 

, • . « . demandiog her from either 

; • . of kidnappiDg teaa committed 

• ■ , • t ‘ , 'et. If a minor Is retained In 

the custod}* of a person with the consent of the lawful guardian ho 
will not commit the ofTenee of kidnapping under a- 361 I P. C. 
It does not matter if the consent is given for consideration or not. 
1929 Pat. 316 : 10 Pat. L. T. 326 : 119 I. C. 72 : 30 Cr. L. J. 980 . 1929 
Cr. C. 97. 

motive has nothing to do with the oBenee o! kidnapping 

though It might have much to saf to the punishment. 3lA. 413: 
6 A. L. J. 682. 

. the term “include'* in the explanation to sec. 361 U not 
intended to limit the protection which the section gives to parents 
and minors, but rather to extend that protection by including in the 
term lawful guardian any person lawfully entrusted with the care 
or custody of the minor. 3 Lab. 213 : 68 1. C 620 : 23 Cr. L J. 588, 
24 M 284 /of. 

— ^tbe explanation cannot be used to mean that as against 
a person who in fact is the civil guardian of the minor mere de/oefo 
guardianship can be set up so as to convict the real civil guardian 
under s. 361 35 C. W N. 195. . 

—the charge la to be clearly explained by the Judge to the 
jury on every point. 1923 A. 285 : L. R. 4 A 63 Cr. 

where a minor runs away from lawful guardianship the 

person with whom be takes refuge cannot be said to ' take him’*' 
within the meaning of the section. But inducing a minor to run 
away or giving him encouragement would constitute the offence 
and any question of intenlioo would be relevant only as regards the 
sentence. 69 I. C. 444 23 Cr. L. J. 716. 

Minority, 

1 ^. thn ^ '■f _M» L determined by 

7M 567, 
ial what offen- 

' • no application 


Lawful guardian. 


a... . .« * _j J r pejaonwho is lawfully 

Qinor. 2 N. W P. 286, 
, " ■ _ lufficient. (1911) JJ. W. 

■ 16 sec. if the entrusting of 

the minor to the care of another » eff^ected without illegality or the 
commission of any unlawful act by a legally eomnatent ne 
4 P.L. J. 74: 491.0. 481 : 1919 Pat.33. F. B. y 

'lawful guardian' does not mean a guardian having a ’ ^ 

duty or obligation to the minor, obtne cate, j: 
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S. 361. Lawful guardian — eontd. 

—the mere relationship per «« of master and serrant does 
constitute the master the lawful guardian o/a tainor serraut wit 
this see. above case 

the explanation of the words ‘lawful guardian’ has obria 

the difficulty of protection to prore strictly that the laiv 
guardian was a guardian within the meaning of the legal acceptai 
of the word. 8 0. 971. 

— in order to bring a case within the purview of the ' 
presaion “lawfuliy eotrusted" in expianatiou to a, 361 it must 
clearly shown that not only the mother of the girl requested t 
alleged guardian to tshe the girl under bis protection but also tr 
be accepted the trust. 1930 S/nd tSi j 1930 Ce. O. 6i9, 8 C. 971 Eef. 

if the facts are not incompatible with the contiouaoce of t 

father's legal possession of the minor be must be held to be >o 1 
father’s possession or keeping even though the aotual possessi 
should be temporarily with a friend or other person. 2^ M. 2 
P. 291. • 

-~~-‘lawfuJ guardian’ isclodes not only the pareDla or *®*^V 
in whose house the minor lives and is brought up, but any otb 
person with whom the minor resides by the consent, 
implied, of those who have higher legal rights, 7 F. B. IslL 
does not include a person gaining possession of the minor by i 
offence under this sec. 7 P. A. 1911, 2 N. F. 286. 

~-ifa minor abandons her guardian with so inteation ' 
returning she cannot be held to continue in the guardian's keepiOj 
Whether there was euob an intention in a case depends on the fat 
thereof. 87 I, 0. 513 : 26 Cr. h. J. 977 . 39 0. W. N. 315 : 19,16 Cs 
467, 

a person canuot be convicted of kidnapping from lawh 

......j- — 1 ,!« a.'Man/.a ehntvs that tbo mloor bad left *P 

■vroiog to his keeping* 87 : 

215 : 1926 Cal. 467. . . 

guardian of bis sister and n 
' • ' . • respect of an offence unde 

• . O. 831 : 23 Cr. L. 3. 479 : • 

. ■ • f girl under 16 years of ag* 

* * . • who Is under 18, may he i 

• » Cr. C. 563. 


Lawful guardian under Hindu Law. 

under the Hindu Late the father Is the guardian 

children and is ordinarily entitled to their custody, so if a , 

removes a girl from her fatfaer'a houao for the express purpose o 
giving ber in marriage without his consent. It will be an 
under this sec 8 0. 969 : 8 P. R. 1876. 

a Hindu who bcoomea o Sanyasi loses bla right of ^ 

ship over bis children and cannot regalo them by reverting » 
from Sanyas/am. 21 3f. L. 195 ; 1911 Af. W.lf.39. ... 

the mother is the nataral guardian of her children sitw 

'father, if he has not appointed any one else as guardian. 7 Y» • t»* 
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'S. 36t. Lawful guardian under Hindu Law— conf</. 

under the H. L. tbough paternal uoolea are preferential 

-guardians to maternal unclet. where paternal uncles claim an 
adrerse interest they are not entitled to the custody of the minor’s 
person under the provisions of Act Vni of 1890 15 Cf. L. J. 6f0: 

25 Ind. C. 840. 

>— the father and the mother only have the absolute right to 
the custody of a Hindu minor and no aucb right exists In the nearest 
male relation of the minor so as to be a defence to a charge of 
kidnapping a minor from a de facto suardtan. 42 A. 146 t 18 A. L. 
J. 64. 

mother la the proper and natural guardian of an illegitimate 
child. 1. C. 971. 

.L- »v. ». ,» . _ r ... after marriage 

I lout his consent 

V. R. 14. 

27 P. R. 1915. 

Lawful Guardian under Muhammadan Law. 

——the mother being the lawful guardian, if a father takes 
away a son under seven, or a daughter under puberty, if sunnt, or 
under seven, If shtoh. or an lllegitimata child from the custody of 
the mother, he commits an offence under this sec. 11 0. 649, 8 A. 
322.2 W. B. tClvil) 76, 2 A. 71. 

—the mother is the natural guardian of her lllegitimata 
■obildren, 8 0. 971, and under the .^unnt Lau> of the minor daughter 
till she reaches puberty at the age of fifteen • 6 Bom, L. B. 536, 
12 Bom. L. R. 891. even when the daughter is married. 33 0 444, 
and attains puberty. 60 p, R. 1905. 

in the absence of any evidence that a lawful guardian 

entrusted the custody of a Uuhamraedan minor girl to her husband 
a person cannot he convicted for kidnapping her from the custody 
-of her husband. Under the ftluhamadan Law, in the absence of 
the mother, mother's mother Is the lawful guardian of a girl who 
has not attained puberty, the husband is not the lawful guardian of 
her person, 27 C. W. N. 531 37 C. L, J. 329 : 73 I. C. 936 : 24 Cr. L. 
J. 712, 32 C. 444. 

—according to Mubammedau Law the occurrence of puberty 
determines minority and the mother’s right to custody, but for the 
purposes of sec. 363 I. P. C. regard must be had only to the definition 
of minority in s. 3 Indian Majority Act. 3? M. 567. 

Consent of Guardian. 

consent given by the guardian after the commission of the 

offence is of no avail nor the consent given by a temporary guardian 
in collusion with the accused. 31 A. 448 : 6 A. L. J. 682. 

consent given on a misrepresentation of fact is no consent. 

36 M. 453, 17 P R. 1916. 

^wbere the mother connived at the seduction of her daughter 

there was reason to believe that the subsequent taking by the 
accused was with her consent. (1912) U, B. R. 136. 
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S, 361. Out of the keepin 0 . 


'the word keeplog implies neither prevention nor detention 

but rather maintenance, protection or control manifested not by 
continual action but as available on necessity arising. 6 Bom. L. 
R. 785. A. L. J. 792. 

where a girl was ordered by her father to take food to the 

bollocks and as she was coming home she was persuaded by the 
accused to accompany him. it was taking oat of the keeping of the 
lawful guardian. 40 A. 507. 

——where a female minor by preconcerted arrangement with the 
accused left the bouse of her parents of her own accord and met 
the accused at the appointed place, the accused was held guilty as 

be was an active participator in the girl's leaving her patent's house. 
1907 U. B. B. (P. C.) II. 1 L. B. R. 205. 

hut where a low class girl under sixteen left the custody of 

her husband and parents and voluntarily stayed with the accused 
for a month after which she changed hands several times the accused 
was not guilty under this sec. 37 A. 624. 

—where a married woman under sixteen quarreling with her 
mother-in-law left her husband's boose but on her way she was 
induced by the accused to accompany him. the accused was guUlf 
under this sec. 14 A. L. J. 792, 8 S. L. R. 162: 16 Gr. L. J> 

27 Ind. C. 161. 

—where before the confirmation decree by the High Court 
dissoluting the marriage and directing the wife to deliver up to the 

husband the son born of the r.M*v,^har 

from the father's custody, and w . 

held that as the order made i 

until confirmed by the H C. tl . 

under this sec. l8 C. W. N. 484; 41 C. 714: 15 Or. L. J. 72:** 
Ind. 0. 434. 


—if a minor girl leaves her husband's bouse without any 
pUTsuatioQ, inducement or blaodishtnent held out to her by a me® 
so that she has got fairly away from home, and then goes to the 
man, he cannot be deemed to have infringed the law even if he does 
not restore her to lawful guardian, 73 I. C. 260 ; 24 Or. L. J* 564; 
1923 Lah. 330. 

where the accused was appointed a teacher by the father of 

a boy below the age of 14 to teach Quran and the father went 
on leave for a short time the boy reoiaioisg under the temporary 
guardianship of the accused and the accused, with the ohject o 
teaching him bow to paint soeuei with the idea of inducing hi® * 
join a theatrical company, removed the boy to a distant ci^y* 
was guilty of kidnapping. 86I.C. 42$: 26Cr, L. J. W6: 23 A, •w-*'* 
10 : 1925 Alt. 295. 

. oi-.i-.i tr. t — g converted to Hinduism tokc* 

baud with her during his absenc 
Is committed. 102 I. O- 209- 
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S. 3&2. (Abduction). 

‘abduction* itself is Bot an olTcacc under tbe Code but with 

certain Intent it is an offence 8 P. 1>. It. 1894 : 75 !■ C, 39? ' 34 Cr. 
L. J. 921 : 15 W R. 4 6 B. L. R. 129 : 12 A. L. J. 91 : 15 Cr. L. J. 
154 : 22 Ind. C. T30. 

tbe oSence of abduction is a continuing offence and a (tirl Is 

being abducted not onip when she is taken from one place to 
another . 13 A. L. J 91 1 15 Cr. L. 3 . 154 : 2* Ind. C. 730 t 7 S. 
UR. 12b- 15 Cr. U J. 511 1 24 Ind. C. 599. it is triable by the 
court where the offence IS committed. 7S L K. 123: 15 Cr. U J. 
5U 2Hnd.C. 399. 

nben a man by a promise of marriage Induces a woman 

leave her house, but does not marry her or get her married, he I* 
said to deceive her within the meamag of tbit see. 4 A. L. J. 4S3 : 
27 A.W.1J.199 • 6Cr. L. J.9. 

deceitful marriage of a girl with the Intention of prostitutiog 

her amounts to abduction 7 P. R. 1831 Cr. 

where no force or deceit IS practised no offence is committed. 

2W. R. 7. UP. R. 1833. 

—compelling a girl to go away with tbe intent to have sexual 
intercourse Is punisbablo under a. 366 read with s. 362. and not Ss 396 
sod 506. 9 if. L T 406 : 12 C. L J. 211 : 10 Ind. C 290. 

.when the appellant met the girl she bad ceased to bo a 
kidnapped woman m the strict eeose. She was then a free agent 
but she would not have gone with tbe appellant but for his false 
representation to her as to his being Police constable and the 
loducement held out by him that he would take her to the police 
station, bis action therefore amounted to abduction under s. 382. 
73 1 C 510 . 24 Cr. L. J. 622 . 1923 Lab. 158. 

S. 363 (Punlshment<for kidnapping). 

where the mother from whose custody a Mabamedan girl 
was removed, lost her right of guardianship by marrying In a 
stranger tamily the conviction under s. 38S I P. C could not be 
sustained. 1930 Cal. 663 * 51 C. L. J. 476 1930 Cr 0. 1037 . 123 1. C. 
181. 

a person having been charged with an offence of kidnapping 

in 2foyurbbuoj which is outside British India, cannot be tried by a 
• court in British India within tbe local limits of which the person 
kidnapped may be convoyed or coocealed or detained 20 C. W. 
N.62. 

offence. 24 O 0. 329 . 64 I. 
I C 392 : 27 Cr L. J. 792 : 
454 F B., 18 A. 350. 19 A. 109 
. R 1904, 14 Cr. L J. 93 : 18 

whether the offence is complete when the person has 

■been out of the custody of the lawful guardian is a question of 
fact to be determined by tbe oiicumstances of the case. When a girl 
was enticed to get into motor car and the man m the motor car 

74 
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S. 363. (Punishment for ktdnappin 0 ) — contd. 

drove away with her in order to Icidoap her he was guilty under s. 

363. 1. P. 0. 6 Pat. 471 : 104 I. C. 436 ; 28 Cr. L. J. 820 : 1938 Pat. 

159. 

■—the maxinjum punishinent prescribed should be inflicted la a 
case of most aggravated form. 8 W. R. 3. 

—after acquittal under a. 4S8, opposite finding on the same 
evidence under 8. 363 is illegal. 56 P. L. R. 1911: 12 Cr. L. J. 94: 
9 Ind. C. 511. 

the Hagistrates In Upper Burma are bound to follow the 

rulings of their own High Court. J U. B R. 1902.1903 P. C. 15. 

-—where the teacher of a boy aged 14 removed him to a distant 
city during the temporary absence of his father, with the object of 
teaching him how to paint scenes with the idea of inducing him 
to join a theatrical company, the teacher was guilty under s. 363 
I. P, 0. 23 A. L. J. 10 ; 86 1. C. 428 : 28 Cr. L J. 796. 

— -where the if. finds that there is prima facie sufficient 
evidence that the girl was enticed sway, he must examine and 
decide whether an offence under s. 363 or any other cognate offence 
against the female of over 16 was committed and caonot remain 
content with the finding that the girl was cot proved to be under 
le. 1934 Lab. 718 : 6 L. L. 3. 318. 

——^to constitute the offence of kidnapping the intention 
prevent the Ifidnapped person from relurnlag to ble guardian is not 
necessary. 69 I. C. 444 : 23 Cr. L J. 71$. 

—when a person is kidnapped with the object of holding hi® 
to ransom, the accused is guilty under a. 363 ore. 365 but not under 
8.364. 91 I, 0.240: 27 Cr. L. 3.64. 

consent of the minor is no defence but where the accused 

and the girl were neighbours and became attached to each other 
’ t to take place she agreed to go 
. though tcchnlcaliy it n 

not be severely punished. 961. w. 
.... 1018. 

S. 3S4. (Kidnapping or abducting (n order to mUrder.) 
—where the only incclminatlog fact was that the 

and the deceased left together and were last seen together ana t&»* 

the accused returned without the deceased, although the 

tanccs lead to a high degree of suspicion against the accused they 

cannot be said to be inconsistent with any reasonable theory oth r 
than the one that the accused lured him away for the 
tfaat he might be murdered or so disposed of as to be put in w»o| 
of being murdered. 103 1. C. 838. 1327 Lab. 6S8 : 28 Cr. U 3.7>^- 
9 Lah. L. J. 395 : 29 Punj. L. B. 227. 

when a person is kidnapped with the object of holding b ® 

to ransom the kidnapper Is not guilty of an offence under thus ^ 

though ho can be convicted under s. 3M or 365 Z. P> C. 91 J-t.. -» • 

27 Cr. L. J. 61. 
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S. 365. (Kidnapping or abducting with intent lecretly 
and wrongfully to confine person.) 

to support a conviction under s. 363 it must be clearly 

proved that, at the time of the abduction it was the intention of 
the accused to secretly and wrongfully confine the person 18 C. 
L. J. 578 ; 15 Cr L. J. 43 : 22 Ind. C. 187, 109 I. C. 677 ; 29 Cr. L. J. 
597; lOA. I.Cr. R. 277. 

—to constitute the offence intention to secretly confine the 
abducted person is necessary 92 1. C. 213: 1935 Lab. 614: 27 Cr. 
L. J. 229. 

B. 365 1. P. C. makes punlababte the offence of abduction with 
intent to cause the person abducted to be secretly and wrongfully 
confined. So when all that was proved was that a woman was 
wrongfully confined and not that her whereabouts were concealed 


I 


Cr. L. i. 612. 

^—previous conviction under s. 452 was no bar to tbe accused 
being tried under this sec. 26 A. W. N. 32. 

•^persons charged with an offence under see. 365 cannot pro- 
perty be convicted of an offence under see. 498 without a separata 
charge being framed A. W H. 1901, 120. 

— ’Where the charge is of rape and abduction, the real offence is 
rape and abduction Is an aggravating circumstance t therefore, two 
separate sentences should not be passed. 891. C. 912- 26 Cr L. J. 
1440 1926 Lah. 114. 

S. 366. (Kidnapping or abducting woman to compel 
her marriage). 

the underlying policy of the sec. is to uphold the lawful 
authority of parents cr guardians over their wards, to throw a 
ring of protection over the girls themselves and to penalise sexual 
commerce on the part of persons who attempt to corrupt the 
morals of minor girls by taking advantage of their youth and 
inexperience. 1930 Ail. 19: 120 I. 0. 433: 31 Cr. L. J. 85: 1930 
Cr. C.35. 



—•where the accused were tried on charges under secs. 366 

and 376 I. P. C. for having kidnapped aud raped a married girl, the 

two offences not forming part of the same transanction, separate 
sentences could validly be passed and s. 71 I. P. C. was no bar 
to tbe same. (75LC. 77. 8 Bom. L. R. 120) Rel.on. 99 I. C 344 - 
1927 Lah. 83 : 28 Cr. L. J. 136 : 27 Pnnj. L. R. 802. J 



1172 


INDIAN PSNAL CODE. 


Si 366 . (Kidnapping op abducting woman to compel her 
inerriage)~^contd. 

, . — 1 — It. ,{r — -■’er fiS. 366 and 

376 bsin • . - .tto sections are 

perfectly ■ . . • ' 10 A. I. Cr. R. 

246, 10? *. 

—but separate sentencea cannot be passed for abducting a 
womaa trltb tbaioteat to rape aad for actuaUr committing rape 
on her. 92 I. 0. 850 ; 1926 Lah. 212 : 27 Cr. L J. 338. 

——in a prosecution for offence under ss. 366 and 376 I. P.C. 
the question of age of the girl ia very material. The fact of her 
being a consenting party to the abduction Is entirely immaterial 
as regards the offence under a. 366 although it has some bearing 
to the offence under s. 376 I. P. C. 51 G. L. J. 352 : 1330 Cal. 437. 

——the consent of the girl does not exonerate the seducer. 
1930 All. 19: 1201. 0. 433: 31 Cr. L. J. 85: 1930 Cr. C. 35. 

—a person kidnapping two girls should be awarded separate 
sentences. 1 Q. C. 4. 

—the words "illict intercourse*' in this sec. do not necessarily 
mean the sexual intercourse of a man with a married woman. Thes^ 
words mean sexual intercourse between a man and a woman woe 
are not husband and wife. 4A. L. J. 482: 27 A. W. 3f. J90?. 

6 Cr. L. J. 9. 

~o-there are two ingredients of an offence under s. 366. (Ih 

, , . . . ... •. I. \ . ‘•<•1 ot S6J 

' ith the 

Q things 

. • acre or 

731 : 23 


Cr. L. J. 459. 

— -s. 365 requires that abduction must be faj with the intention 
that the woman may be compelled to marry a person 
her wjll or (5^ in order that she may be forced or seduced to illic* 
intercourse. 72 I. C. 533; 24 Cr. L. J. 421, 1928 Alad. 585 ; IW 
I. C. 907 : 27 L. W. 683 j 29 Cr. L. J. 635 : 54 id. h. J, 456. 

— — the word “forced” in this sec. can also be taken to be used 
in the ordinary dictionary sense as Inoluding forced by stress oi 
circumstance 50 C. L. J. 593 : 1930 Cr. C. 209 : 1930 Cal. 209. 

'though the word ‘'seduction** is sometimes used In the 

sense of inducing a girl to part with virtue for the first tiro® 

word as used in this sec. should not be taken to hare 

mcaniog and even though a girl may have once surrendered » 

chastity by the first act of seduction, subsequent 

further acts of illicit intercourse can also be taken to be iocluae • 

1930 Cal. 209 r 1930 Or 0. 209 : 50 O. L. J. 593. 

— • • . . for the reason that 

wen before she "8* 
366 IS obduct ion 

, . . of Joss of chastity 
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S. 369. (Kidnapping or abducting woman to compel bee 
mBrplage)-~con((f. 

for the first time. 1930 Mad. 980: 1930 M. W. K. 905 : 1930 Cr. 
C. 1196 : 129 I. 0.463. 

abduction io itself is not an offence but becomes so nhen 

taken In conjunction with other factors forming the subject.matter 
with other sections of chapter XVI of I. P C. 29 Pun]. L. H. 444 : 
29 Cr. L. J. 479 109 I. C. 127 : 10 Lah. L. J. 325 : 10 A. I. Cr. 


the offence of kidnapping a minor girl In ordor that she 

may be seduced to illicit Intercourse is established by the accused 
taking her from lawful guardianship with such object, although 
she left home with her Intention of baring illicit intercourse 
with him 49 C. 905: 1922 Cal 508. contra, below. 

a charge under this sec. can be sustained only by cridenco 

to show the intent or to raise the presumption that illicit intercourse 
was likely to result from tbe abduction 23 P. It 1863 Cr. 

— the see requires a special Intent or knowledge, and tbi’ 
cannot be presumed in the case of a young girl of thirteen years. 
13 P. B. 1916, but It was presumed m the case of a girl of 14 
rears 1930 Lah. 52 : 31 Pudj.L.R 388. 123 I. C. 528: 31 Cr. L. 
J. 529. 

tbe Intention Is a matter of inference from tbe circumstance 
of the ease and tbe conduct of the accused after abduction. 110 
I. C. 99 ; 10 A. I. Cr. R 429. 3 Lab L. J. 574 . 67 I. C. 731 : 23 Cr. 
L. J. 4S9. 1930 Lah. 52: 31 Puo| L. R. 388 : 123 I. 0. 528: 1930 
Cr. C 20 31 Cf. L. J 529. 1930 Lah. 163 : 120 1. C. 606 : 31 Or 
L J 131 : 1930 Cr.O 171. 

it cannot be said that an iotCDt:oD to seduce to illicit 

intercourse can be presumed, when tbe girl has already consented 
to illicit intercourse. 11 Burma. L. R. 826. 

—if the effect of the Inducement which is the cause of tbe 
abduction, continues till tbe tune of the illicit intercourse tbe girl 
is seduced to illicit intercourse It is not necessary to prove by 
independent evidence that the girl is seduced to illicit intercourse 
and that such seduction is separate from and independent of the 
original seduction which resulted lo her abduction. 101 I. C. 189 * 
1927 Lah 370 : 28 Cr. L J. 4J3. 

if the intention of tbe accused is to kidnap the girl in 

order to seduce her to illicit intercourse tbe fact of previous 
intimacy with her is immaterial. Illegal intercourse docs not cease 
to be one only because It is tepeated. 1929 All. 82 ; 27 A. L. J. 
114 : 113 1. 0.765 30 Cr. L. J218. 


tho words “seduced to illicit Intercourse" do not refer to 

first act of seduction or surrender of chastity but they refer to 
■ ’ * ' ‘ ’ ■ * ' • n IS to 
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S- 366< (Kldnapolng of abducttng woman to compel 
marrlage)--con^cf. 

offence ; every fresh retnoval of the woman was, unJer tbe 
circumstances of the case, held to constitute an offence of abduc* 
tfoD. 86 I. C. 71 : 1925 Oudh. 328 ; 26 Cr. L. J. 69. 

*■ — when it is once eonjplete, abetment cannot bo proved against 
persons who have taken a subseouent part In the proceediogs. 
75 I. C. S97 : 24 Cr. L. J. 921. 

“marry” implies eoinp: through a form of marrage whether 

the same is in fact valid or not. 45 O’ 641: 22 C. W. H. 695: 
27 C. L. J. 436 

' — to sustain a conviction under s. 366 I. P. C. there must be 
finding as to the use of force or deceitful means 2 0. W. 

88 I. C. 463 ; 26 Cr. L. J. 1151. 

—“—seduction is a comprehensive term and it docs not exclude 
the possibility of using deceitful means in order that seduction 
may be practised with effects. 1930 Oal 433 : 1930 Cr C. 741. 

•—where the accused lifted a woman in order to carry^hw 


if a minor is taken with tbe consent of the guardian ano 

subsequently married without his consent, such improper marriage 
does not amount to kidnapping. 36 M 453. 

— — where a low caste girl left her lawful guardian of her own 

free will and subsequently met tbe accused and Jived with bini for 
aometimes and tbe accused gave her in marriage to high caste 
man. the accused was not guilty under 8. 366 I. P- 0. as he did not 
take or entice her.away. 37 A. 624 ; 13 A. L. 3. 848. but see 40 A- 
507. 

—it is not necessary for a conviction under s. 366 I. 
that the accused should know definitely who tbe guardian ofi 
minor girl is, whom he finds Wandering about and whom he muj*® 
off with for his own ends. 27 O O. 32 ; 81 1 0. 529 : 25 Or. L. J. 

—If the girl be under 16 years of ago an honest belief 
accused that the girl was over 16 will not protect him as ho »«*• J"' 
deemed to have acted at bis peril. 1929 All. 82: 27 A. L.J.l**' 
113 1. C. 765 : 30 Cr. L. J. 218. 

— —the mere taking of a girl to an Immigration rccrulWff* 
not necessarily an offence under s. 3C6 I. P. C. 12 A. L J. 91. . 

, —when a girl Is kidnapped from the custody of the nu>*“ 
by her paternal relations, not for any criminal or illesai ^4“ 
hut to marry her Jaw/olJy to a relation of beta, technically the offeo 
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S. 366. (Kidnapping or abducting woman to oompoi her 
marriage)— con td 

o{ kidnapping is committed , but srhen the mother herself did not take 
BBeriousTiew of the offence a nomioal aenteDco was enough. 5 
Lah. L J. 377 

— ^wherc there was a eoospiracj' to hnog the girl to sell her with 
the allegation that she was a relation of one of the conspirators but it 
was not proved that she was kidnapped from lawful guardanship the 
o&encc committed fell under as 420 and $11 read with s. 120 B. and 
not under s 3G6 read with a ISO B. 1931 Sind 164 . 1930 Cr C. 619. 

inordinate delay there i days) in making first infotmation 

report Without satisfactory eiplanation lends support to the theory 
that the woman herself eloped with some of iho accused and on 
musing her, parents got up the story 6 L. L. J 623 

— — allowing a child to be in the custody of a servant or friend 
for a limited purpose or time does not determine the guardian’s 
right to legal possession. Hence kidnapping a child which is in the 
custody of such person and marrying her to another, even if done 
-with the consent of such person, is an offence under s. 365 I P. 0. 
1922 Lah 380 68 I C 620: 23 Cr L J. 5S3 

—where probably the girl herself eloped with some of the 
.. ..J ...1 L.. ... — yp story ond brought 
mder s 3C6 was bad. 1935 

. ntircly distinct offences and 

•• ' under s. 366 I. P 0. definite 

• accused is charged of both. 

. • • W. N. 940 45 C. L. J. 561 : 

i 614. 

- — Without framing a fresh ebargo a Judge cannot direct the 
jury to convict an accused for an offence of abduction where the 
only charge framed against him » for kidnapping 3l C. W. H. 171 : 
45 C L. J. 584 1927 Cal 200 ; 28 Cr. L. J. 201. 

S. 366 A tProeuration of minor girl). 

le minor girl abducted was 

' • ■ e gist of the offence under 

_ ■ 260 28 Cr. L. J 584 . 102 

■ (' ' '• ' t dispose of the girl may be 

* I knowledge of the accused 

that the girl would be subjected to illict intercourse. 1930 Lab. 
463 - 1930 Cr C. 531. 

merely giving shelter to a girl or taking her from one place 

to another without knowing that she is married and without any 
t. »,j — .t-. ,1. £g ijjjgjy to be forced or aedcced 

• . • ' . person is not an offeoce uoder 

J. 584 . 102 I. C. 552; 28 Punj. 

——where the accused took a g*rl of less than eighteen years 
of age from place to place with the intention of compelling her to 
marry against her will or In order that she might be forced or 



1176 


INDIAN PNNAL CODS^ 


&, 366 A. (Procuration of minor glr])^contd. 
seduced to illicit intercourse and there was no evidence that the 
girl was compelled to accompany the accused by force or by 
deceitful means the accused was guilty under this sec. and not 
under sec. 366, I. P. C. 26 Cr. L. J. 1131. 

though a woman has lost her chastity and become a prosti- 

tute she can be seduced again for the purpose of this sec. because on 
each occasion when a woman is persuaded to indulge in Illicit inter- 
course she is being tempted into sin and so seduced. 1927 Smd 
104 : 99 I, C. 98 : 28 Cr. L. J. 66 : 7 A. I. Cr. R. 181 : 21 S. L. R. 356 
ah offence under this sec- is one of inducement 

- fresh' 

1:118 

—~-the fact that the minor was a consenting party does not 
exonerate the accused. 1929 All. 709 : 119 I. 0. 14: 30 Cr. h- J- 
985 ; 1929 Or. 0. 293. 

—the word "induce" is used in its ordinary meaning of any 
words of inducement flowing from any person to the girl. 1930 AH. 
497 I 1930 Cr. C. 732. 

——the inducement to leave roust have for its object seduction 
by a person other than one who himself induces the woman to leave. 
1930 All 497 ! 1930 Cr. C. 732 

—when the father of a girl takes away bis unhappy daughter 
from her fauebsod's house and gives her as wife to another 
be commits an offence under s. 366 A, I. P. 0, 1930 All. 497 : 1930 
Cr. 0 732 . , 

—person selliog girl with the intention or knowledge that 
she would be subjected to illicit intercourse are guilty under this 
sec. It is cot necessary that the accused should know that the 

» .1 r.-f3^531. 

continuing offence, ooose- 
is committed at differen 

. . . . loiutly tried in the 

where the offence w.ag first committed. 1931 All. 55 ; 131 I. C. 216 : 
1930 A. L. J. 1485 : 1931 Cr. 0. 127. 

S. 367. (Kidnapping or abduction in order to subject person 
to grievous hurt, slavery etc.) 

the sec. does not require that the minor should 

been actually taken from the actual custody of the 
test of lawful guardianship is that the infant or minor should , 
a position to apply to his guardian for protection. 1929 Sind -1 • 
1929 Cr. C. 543. 

5. 36b. (Wrongfully concealing or keeping In confine- 
ment kidnapped or abducted person). 

—intention or knowledge that the abducted minor girl was 
to be forced to illicit Intercourse Is tho gist of the offence uno 
this sec 102 I.C. 532 j 28PUDJ.L. B. 2C0: 28 Cr. t. J. 584. 
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St 368. {WpongfuMr concaating cp kaeplng In oentinainent 
kidnapped ep abducted paraen) — contd. 

to coaititute the offence aoder this eeeUon U most bo 

proTcd that the accused coocealed the 6>H or kept her Id wrongful 
confioemeot. 93 I. C lOSO : 37 Cr. L. J. 554 : 1926 Lab. 334, 

in a charge to the jarr for an offence under this section 

a distinction should be drawn between evidenco of knowledge and 
suspicion. The proper charge wonld be to place tbe direct 
eridence of knowledge first and then place the suspicious circum> 
stances from which an inference of knowledge mas* bo drawn if the 
jurr chooses to do so. 87 I, C. 84$ : 26 Cr. L. J. 1031 ; 1926 Cal. 2SG. 

s. 36S refers to some other party who assists in concealing 

any person who has been kidnapped, and not to the kidnappers. 
6 W. R. Cr. 17. 97 I C. 960 : 27 Cr. L. J. 1200 • 1936 Oudb. 560. 

«..i. „!-» . — {Q indulge in illicit 

■ • • . although a woman has 

■ . * she can be seduced again 

1 : 1927 Sind 104 ; 28 Cr. 


S. 369. (Kidnapping oe abducting child under ten yeark 
with intent to steal from its persen). 

abduetion of a child for tbe purpose of stealing its oroamenta 
should not be disposed of as a esse of theft dVi'. R. Cr. 2,7 Mad. 
H. C. R 375. 

the offeree under s. 363 is included in the offence under 
8. 369, so separate senteoces are illegal. 6 IV. R. Cr. 33. 

^—separate seoteoees under Ss. 369 and 383 I P. C. are also 
Jlegal as to the Utter. 8 Vt. R. Cr. 84 

S. 370, (Buying op disposing of any person as a slave). 

where the transaction in question was a sale of a man and 

his offspring as mere chattel tbe parties to it were convicted under 

a. 370 I. PC. 41 M. 334 . 33 if. L. J. 430 : 1917 M. W. N. 894. 

f T, about 

, raluo with 

m received 
I J sing of D. 

■ ' describing 

M. 277. 
a person 

*■ ■ ■ to restrain 

■ . ■ _ ost his will 

• of parent, 


guaiuiaus ur a jaiiur. o w. e. 14b, 

Sa. 372, 373. ^Selling Op buying 
prostitution) 


linop for purposes of 


^ ^TJitae ta Aoie hten amended by the Amending Act JCVIia 
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'Ss. 372( S7S. Scope of the sections. 

—— “S. 373 must be read in coniuneilon with s. 372 which is 
Us counterpart and the Question whether a woman under the age of 
eighteen has been bought and sold, hired and let to hire, disposed of 
and possession obtained are questions of fact for the jury in each 
•case and not of law for the Judge- 52 Bom. 403 : 1928 Boo, 336 : 
29 Cr. L. J. m : 112 I. C. 209 : 30 Bom. L. R. 6Z3. 

''Seltsi lets to hire or otherwise disposes of.” 

this sec. contemplates a case of letting or hiring or other 

similar tiansaotions by which the possession of a giri is 
with the intention of employing her habitually for the purpose o' 
indiscriminate sexual intercourse. 21 C. 97, 

the words “let to hire” in s. 372 refer to a making o«f 

-of a minor either in perpetuity or for a term and for the oommissjou 
of an immoral act of sexual intercourse. These words are 
counterpart of the word “hire*' in s. 373. Rat. Un. Cr. 963 i Cr. 
Rul. 16 of 1898, 21 0. 97, /ol.. 1 M. 16#. 

——the term “dispose of” has many meanings. It denotf* 
inter aha "to bestow for an object or purpose," “to make a chaos® 
in the circumatances/* it does not necessarily imply that there has 
been a transfer of possession, nor do the terms ^seii or bit^ 
.necessarily connote a present or immediato transfer of posses^oo- 
A change in the clrcumstanoes of the amor is a "disposal." 1 'ws't 
359 F. B. 

——the word “disposal” connotes some control of the 
disposing, orer the minor disposed of, 48 M. L. J. 594:861.^' 
804 . 21 L. W. 472. 

—seeing that the term iu s. 372 is used Jo conjunction wdo 
selling and letting to hire, It wo ” • ’ * ' 

contemplated some physical d. . ■ . 

the exercise of some power c 

irrevocable in its morai effects, , ' 

“sells, lots to hire or otherwise . 

acts ejMsdcOT generis. 15 M. 328 : 1 Weir 386. ^ .u « 


~—^tbe performance of the ceremony of tying 
minor giri. worshipping a baein of water and distributing fooaC 
not come within the provisions of a. 373 though tbo ceremony » / 
be a preliminary step before the aelling, letting out or disposing 
tbo girl for the purpose of proatitatjon. 27 Bom. L. B- lO.is 
i C. 105u 1925 Bom, 478 ; 26 Cr. L. J. M82. 
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372. 373. “Buys, hires or otherwise obtains possession.’. 

the words "buys” .tod "hires’' conscf that meaning .accord* 

inc to their ordinarv acceptance and giving them due cfTect, It seems 
that the associated words “or otherwise obtains possession’* were 
Dot intended to do more than include other modes of obtaining the 
same kind of possession as that of buyer or hirer. To bring a case 
under this vec it Is essential to show that possession of the minor 


of the see. hy Act V of 1921 this view does not bold good, Seo the 
following cases. 

to constitute an offence under this sec. it is not necessary 

that the possession of the minor should bo obtained from a third 
person It is enough if the accused in fact obtained possession of 


in the peostitution or other unlawful and immoral use of minors, 
it IB not intended to make punishable the buying, blring or otherwise 
obtaining possession for a single act of sexual intercourse with the 
person so obtaining possession, above cate. 

.—buying, hiring, or otherwise obtaining of the possession 
should not be from a third person, agreement or understanding may- 
be with the minor himself, above cose. 

to constitute the offence }t is necessary that there should 

be making over of possession of the minor girl either by sale or by a 
similar arrangement. 35 U.L.J. 157: 1918 U.W. 484 : 24 M. 
L T.77. 

where a minor girl was brought from Kashmir to Bombay 

by one accused and put in the brothel there by another accused 
the offences under ss. 373 and 114 I. P. C. were committed in Bombay 
and not in Kashmir. 101 I. C. 593 : 29 Bom. L. B. 490 : 28 Cr. L. 
J. 465 : 1927 Bom. 666, 

■‘With intent that such minor shall be employed im* 

moral purpose.” 

the onus of proving an offence under e. 373 is on thoprose- 

cution but proof of intention (or knowledge such as are mentioned 
in 8.373 I. P. C. is almost entirely a matter of inference from 
circumstances Where all the circumstances went to show that 
the intention of the accused was to employ the girl as a prostitute 
as soon as she would be phyeically ready for the purpose, under 
8. 106, ill (a) of the Evi. Act the burden lay on the accused 
proving that she Intended to wait until the girl reached the a 
16. 35C.LJ.45l; 1922 CaL 539, (W M. 273, 18 A. 24.22 C. 164 
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Si. 372, 373. "With intent that tueh minor shall b« 

employed Immoral purpose" — contd. 

— when a brothel keeper obtaias possessloQ of a feaiaie under 
the age of 18 years it la to be presumed that he obtained possession 
of the girl with the ioteot that he shall uaoher for the purpose of 
prostitution. 30 Punj. L. B. 414 : 115 1. 0. 65 : 30 Cr. L. J. 376. 

the Jaw does not specify the nature of the possession nor 

its duration nor intensity, li merely specifies the object, namely 
prostitution or illicit intercourse ; whether in each case the pos- 
session IS such as to be consistent with the purpose of intention or 
knowledge of prostitution or illicit intercourse is the only proper 
test. 52 Bom. 403; 1928 Bom. 336: 312 L 0. 209 j 30 Bom. L. B- 
613 ; 29 Cr. L. J. 993. 

——the prosecution IS to prove that the girl is under the age 
of 18. 26 C. W. K. 972 : 36 C. L J. 152 1 1922 Cal. 505. 

— ■ — the question in prosecution under ss. 372 and 373 is not 
whether the use of the girl for immoral purposes is a necessary 
consequence of her being taken poeaeesion of by the accused, but 
whether it is the probable result of It, IS W. L. T. 131 : (iWjl 
M. W. N. 207 J 14 Cr. L. J. 33 : 24 if. L. J. 211 1 18 Ind. C. 257. IS if. 
373 ' 1 Weir 375 Doubted. 

—88. 372 and 373 do act cease to bo applicable merely because 
the minor concerned is of the dancioe girJ's caste. 12 373: 

1 Weir 375, (22 0. 164,14 Or. L. J.33j24 Jil. L. J. 211 : (1913) M. 
W, 11.207. 18 Ind. C. 257) Be/. „ 

—the purpose must be both “unlawful and Immoral. 

P. It. 1888. 

where a dancing girl adopted a daughter she committea ^ 

offence, above case. Contra. 21 M. L. J. 493: (1913) M. "* 

K. 1138. 

—both the sections relate to the same subjeot-matter. 2l 
C.97. 

Minor under the age of sixteen or eighteen years. 

the offence will not be commtted if the employment contem- 
plated by the section takes place after the completion of tbe siitcen 
years by the minor, 23 C. 164. 12 if. 273, 19 JIJ. 127, Contra. 24 M. 

L. J. 211 : (1913) M. W. N. 207. 

——an oGTence under this sec. Is complete as soon as a girl is 
I. .1 ... 1 _< }'V»v.i.r.ftf1 that 


the prosecution is to prove that tbe girl Is under the age 

of 18. 26 O. W. N. 972: 36 C. L. J. 152: 1922 Cal. 505, « 
C. W. H. 316. 

S. 374. (Unlawful eompulsery labour). 

—a person who insists that another who has *,? 

serve bim sball perform his work, does not uolawfully compell 
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S. 374. (Unlawinl eempulsery 

pcrsoQ to labour against bis will within tbc meaning of this section 
b^iise it is a thing »bicb such person has agreed to do, although 
if he assaults such person for not working to his satisfaction bo 
commits an ofTcncc under a. 382 I. P. C. 19 C. S72. 

amends cannot bo awarded In a case under a. 374 I. P, C. 

5 W. R. Cr. 1. 

Ss, 375, 376. (Rape, puniabment for rape). The sections 
hart been amended, 

in the case of married woman the law of rape does not 

apply as between husband and wife if the wife has attained the 
age of ten years. 18 C. 49. {case under the old law), 

submission through fear does not take the offence out of 

the category of rape. 1 W. B. 21. 

Tulval penetration is anflicleDt for conviction under s. 376. 

88 I. C. 705 ; 26 Cr. L. J. 1185 : 1923 Lab. 536. 

—■although rupture of hymen Is not necessary to constitute 
the offence, tbe courts are reluctant to believe that there could be 
penetration without the rupture of hymen which is so very near to 
-the entrance. 100 I. 0. 116 : 1927 Lab. 222 : 28 Cr. L. J. 244. 

— 'partial penetration not snfficieni to cause any injury to the 
hymen constitutes rape and not merely an attempt to commit tape. 
1001. C. 113 1 28 0f. L. J. 241: 7 A.I. Cr. R. 416: 1M7 Lab 735. 

—where bo penetration Is attempted or intended no offence 
nnder this see. Is commuted. 1 Weir 383. 

when the accused stripped a girl nearly maked and was 
lying upon her be was guilty of attempt to commit rape and not 
ineTeiy of an offence under sec. 354. 45 P. W. R. 1910, 

’Where the accused caught bold of the girl and undid the 

string of her pyjama and struggled with her and on the arrival of 
others ran away he was rightly convicted under ss 376 and 511 
103 I. C. 199 : 38 Cr. L. J. 663 : 1927 Lab. 580 ; 28 Cr.-L. J. 575 47 
C. 190 /of. 

a person physically incapable of committing rape cannot 

'be guilty of an attempt to cooimH raps. Rat. Un. Cr. 865. (1896). 

a boy of twelve though physically incapable of committing 

rape can be convicted for an attempt to rape. 11 Bur L. T 185- 
42 I. C. 175 : 18 Cr. L. J. 943, 4 N. W, P, 46 Re/. 

the dying declaration is admissible on a charge of race 

6W.R.7S. ® 

the presumption of English law against the possibility of 

the commission of the offence of rape by a boy under the age of 14 
has no application in India. 37 A. 187: 13 A. L. J. 254. 

—it Is hardly possible that any self-respecting woman would 

tome forward in a court of juatiee to make a humiUating statement 
against her honour of having been raped unless it was ' ' 

true. 75 LC.77: 24rr. L. J.877; 192J Lah.29L 
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ss, 375. 376. Ti-lal. 

——where the wotaac made the first information report one 
day after the occurrence though the Police Station W4s near at band 
a conviction under this sec. was not snstainable. 9 X.ab.L. J. : 
29 Punj. L R. 2i0: J927 Lah. 867. 

in cases of rape, the punishment depends on the atrocity of 

the crime, the conduct of the criminal and the defenceless state of 
the female; It has nothing to do with her status or nationality. 
82 I.C. 142: 25 Cr. L. J. 1214 i 1925 JIag. 74. 

——statements made by a girl of 11 years while going from 
the scene of offence eryiog, In answer to question why sbe was 
crying, is admissible in evidence, above case. 

——the fact of the girl being Virgo infacfa, affords proof against 
there being consent to the act. 891. C. 1056; 1923 Lah. 013: 20 
Cr. L. J. 1488. 

—where the cvldenea shows that the woman consented to 
the sexual iotercourse no convletion under s. 8r6 I. P. C. was sus* 
tainable. 9 Lab. L. J. 337. 

—in the case of a girl of 10 years of age no question of consent 
arises. 29 Cr. L. J. 12 : 106 1. 0. 348; 9 Pat. L. T. 286. 

— underthls seo. age of the girl is very material. 

353 : 1930 Cal, 437. 

* —in cases of rape, where the prosecution evidence is bo* 
sufficiently strong to warrant a convletion, it is unsafe to 
merely on the accusation of the woman who has been raped. The 
arideaoe of the prosecution wlloesses in larour of the accused canuo* 
be disregarded simply on the supposition that they have been von 
over. 11 P. W. R. 1922; 671.0.827 : 23 Cr.L. 3. 475. 

—the fact tbat the Injured girl has not been infected with 
ec ■ ‘ • ' ' * ' " ■ >8 not coaciu* 

8i 29 Cr. L. J. 12 • 


, , to convict an 

Individual merely on the accusation of the woman who bad been 
raped. 67 1. O. 837; 23 Ce. L. J. -475. 

—it is very unsafe to commit on accused under this section 
on the uncorroborated evidence of the woman raped. 971. 0. ISj* 
27 Cr. L. J. 1281 ; 1927 Bang. 67. 11 Loh. L. J. 391 : 30 Punj L. B. 662 


—conviction on the uncorroborated testimony of the com 
plaioaut is dangerous. The question being whether there was 

consent or not, evidence of resistaorc on the woman’s pirt should oo 
forthcoming In the form of tearing of clothes, infliction of personal 

loiuries or even iniurics on her private parts. 75 I- C. 9SS; 25 W* 
L. J. 74 ; lS2i Lab. 66p. 5 Lorn. L. J. ItS : 27 Or. L. J. J2SJ ; 97 L 
180, 1937 Rang. f.7. . , ... 

the mere fact that semen was found upon a piece 

belonging to the accused docs not raiao any presumption that rap 
was committed on tho woman who made the first Information 
one day after the occurrence even though the police station was p» 
at baud. 9 Lab. L. J, 384. 
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S«. 376. 376. Trial— ronfcf 

the fact that the rcrnacular record ahowed that the accused 

put bii finger in the private part of the complainant, coupled with 


inference from the medical evidence was that at the time of the 
alleged offence the girl waa not a ▼Irgin, no trace of semen was 
found on her clothes and the girl of 17 was said to have been forced 
through a low arch onl^ 3 feet high, held that the evidence was- 
not sufTieicnt to support the conviction for rape. 1933 Lah. 238 ; 
82 I. C 64 25 Cr. L. J. 1200. 

when in a charge of rape It appeared that there was no 


—the degree of atrocity, the criminars conduct and the 
helpless state of the injured female, should determine the measure 
of punishment for rape under a. 376. and condonation of the offence 
on payment of money Is Immaterial tn regard to the helnousness 
of the crime or the punishment thereof. 52 I. C. 423 : 20 Cr 
L. 3.547. 

In a case of rape the statement made by the complainant 

immediately after the occurrence to another woman is admissible 
not as evidence of truth of the charge alleged but as corroborating 
the credibility of the complaint and as evidence of the consistenev 
of her conduct 43 I. C. 413 : 19 Cr. L J. 155, 3935 Nag. 74. 

^ — — an^nfere^ce adverse to the accused cannot be drawn from 


' ' ' ’ •' to be unchaste a severe 

■ * . 28 : 28 Cr. L J. 256: 1927 

—crimes of violence under this sec. must be put down with 
a strong hand. 30 Punj L. R. 437: 116 I. C. 8S3 : 1929 Lah 584 • 
1929 Cr. C. 150 8 30 Cr. L. J. 699. 

S. 377. (Unnatural oflenees.) 

——where a person was trisd for an unnatural offence and 
convicted on a charge which did not allege the time, place and. 
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■S,377. (Unnatural ofCencesV-^contd. 


person relating to the commission of tlie offence, sod witbout aof 
proof of these particulars, the facta proved against him onlir being 
that he habitualljr worO woman's clothes, and exhibited physical 
signs of bavtag committed the offence, the convicCion was set aside. 
•6 A. 204 

coiii/a jicr os IS punishable under s. 377 1. P. C, 871. C. 97 t 

1925 Sind 286. 26 Cc. L J. 945. 


in the case of unnatural offence under s. 377 conviction 

can safely be based on the uncorroborated testimony of the boy, 
if it is not otherwise doubtful and the prosecution is not bound to 
produce witnesses who are not expected to speak the truth. 42 F. 
W. R. 1914 ; 28 I. C. 154 : 16 Or. L. J. 266 contra. It is unsafe to 
convict on the uncorroborated teatimooy of the boy unless for any 
reasons the testimony is entitled to special weight. Blood stai^ 
on the loin cloth of a villager are capable of easy explanation. 73 
P. L. R. 1918 : 38 P. W. ft. 1918 : 47 I. C. 670 : 19 Or. 1. J 946. 

-“—it may bo regarded as settled law that the dedication of 
a minor girl to a temple in order that she might serve the temple 

. * .t . • of the minor girl for the 

. . I there is evidence of to® 

Jed. 3911 M. W. N. 479: 

■ . • “ 502 : 22 M. L. 3. 4*. 


Ss S78t 379< (Theft, punishmoni for theft). 

"Intending to take diahenestfy*'. 

—in order to sustain a conviction under e. 380 J. P. C. ft 
be found that the accused dishonestly took the property out <>7 
possession of the complainant and ‘•dishonestly" has been defined as 
meaning with intent to cause wrongful loss to one person 

wrongful gain to another. Where the accused took away his kettle 

after repair from the coniplaloant without paying his dues the 
removal of Jcettle was not disbooest and the conviction under s.33» 
was illegal. The ccmplaiaant had no lien over the kettle and sec 
120 of tbe Contract Act did not apply. 29 C. W. Jf. lOIl : 90 !• 
289 ; 26 Cr. L. J. 1505. 

—the essence of the crime Is dishonestly taking of movable 

property out of possession of sotno person. So, where the accused 
removed the goods acting under a mistaken notion of I®*’' *_ 
believing that tbe properly was his and be had the right to take, 
he was not guilty under this see. 53 C. I0l5. 

—Intention is the gist of the offence. 3 W. ft. 2, 6 W. R. *9, 
8 A. W. N. 97. 25 0. 416. 1 P. L. W. 4l6. 

when taking is not proved, tbs offence is not theft s R-ft 

Un. Cr. 143. 

—where the owner Is kept out of possession only ’'•ft* ‘I** 
object of causing him trouble In the sense of mere mental anricty 
and with tbe ultimate ioteotton of a restoration of the proper ty. It »• 
■not theft. 25 0.416. 
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Ss. 376, 370. "Intending te taktf tfJehnneitly**— confif. 


illegal seizure and Impounding of cattle, even If maliciously 

effected with the lotcntioo of subgeetlDg the owner to additional 
expense not theft. S4 W. R. 7. 

where the servant takes away goods bolongiog to bis 

master m heu of wages ne docs not comiutt offence under this ecc. 
siQce there IS no dishonest intention. 1021. C. 339 r 1937 Ail. 470 i 
28 Cr. L J. 531. 

the taking should not be permanent or with the intention 

of appropriating the thing. 22 C. 1017 T. Q., 25 C. 410, 31 A. 89, 
Bat Un Cf 908, 1 Weir 405. 407. 22 C. 139. IS B, 314. 

taking the property under a mistake of fact and in ignorance 

of law IS not thefL 15 B, 344. 91 1, C. 256 : 1926 Cal. 149 : 27 
Cf. L. J. 80, 

in case of bona fide claim of right there is no theft, but 

the court should see whether tho assertion of right Is bona fide 
or a mere pretence. 14 C W. N. 408, 9 C. W. N. 974.11 0. L.J. 
410,41 0. 433: 18 C W. N. 397. 44 C. 66 : 20 C. W. N. 127(J, 10 C, 
yy x; len sort. i« w » .•» ,« w *> ’« 68.27 0. SOI, 28 M. 

. . . • . 399. 335 P. L. R. 

• • 72: 81 I. 0. 345. 

• . . , • '23: 1926 Uh. 683. 

• . . ; ’ I. C. 528.’ 

• ■ • •• , on of the land in 

execution of a decree for possession the removai hy the 3, Dr. of 
the paddy from the land is not under a bona fide claim. 28 C. L. 
J. 120: 23 C, W K. 385. 


~>in cases where the alleged theft consista in the removal 
of crops grown on land a decision on the question as to which 
of the parties had grown the crops will m the maiority of 
cases enable the courts to come to' a definite conclusion as to 
whether claim of the accused is-Sonajfde or is a tnexe pretence 
but It cannot he laid down as a universal rnle that where A 
removes crops grown by B. A necessarily commits theft. But where 
A is not in actual possession of the land for many years and B. 
who is m BCtusl possession has grown the eiaodmg crops and A 
removes the crops he cannot contend that he removed them in 
bona fide claim of right. 1929 Pat. 86: 115 I. O. 684 s 10 Pat 
L. T. 57 : 30 Cr. L. J. 511, 9 C. W. M. 974 Expl. 27 C. 501 ; 4 0. W 
N. 190 Bel. on 1921 All 158 Be/. 


in the case of a village taut, leasing out the right of 

catebiog fish by the temple-trustees does not establish ownership 
Where the accused fishes in the tank asserting s bona-fide right 
thereto, no question of theft arises. 22 h. W, 673: 92 I. n 855* 
27 Cr. L.J. 343: 1926 Mad. 210. 

——where there was a dispute between thi landlord and the 
‘ ‘ ' holding and the 

■ lord cut certai 

as there 
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Sa. 378, 379. “Intandlng t« take dlaheneatly"— con(<f. 

taking of one's own property which Is in the possession of 

another person and for which that person is accountable, amounts 
to theft. Bat. Un Cr. 343, 1930 M. W, N. 90. 

where an official receiver attached the movable property 

of a straoger believing it to be of the insolvent and the stranger 
removes the property, he commUa theft, 48 A. 368: 93 I. C. 
940 : 1927 AH. 382 . 27 A. L. J. 860. 

when an owner rescued bis cattle attached under warrant 

be committed theft even if there were some irregularities in the 
warrant, namely, that it did not contain particulars of the date 
or month or if the cattle were not attachable under the law. 
1930 M. W. N. 90, but when the irregularities in the warrant go 
to the root of the authority of the person executing the warrant 
It ceases to be legal 19..0 M. W. N. 90. 

removal of a calf with the sole motive of preventing its 

being sacrificed amounts to theft. 1929 Pat. 429: 115 1 C. 895: 10 
Pat L. T 483 . 30 Cr. L J. 546 

driving another's cattle to the pound with the object of 

sharing with the pound'keeper the fees to be paid for their release 
amounts to theft. 22 C. l39. 

taking passenger's umbrella to make bim pay fare, without 

any dishonest inteotioa is not theft. 14 C. W. N. 936. 

where the accused in order to punish a boy tied blm to a 
tree and then took away bis cloth in order to put him to shame, it 
was not a case of theft or robbery. 46 M. L. J. 325: 34 M. L, T. 
165: 77 1 0.290 25 Cr L J.354. 

the servant doing an act at bis master’s bidding is not 

guilty of theft, unless it is ehown that he participated m his master's 
knowledge of the dishooest nature of the act. 9 C. W. N. 974 

but where a servant who knew that his master was remo> 

viag the goods of another person without any claim of right, 
assisted him in doing so, be was guilty of theft. 901.0. 439: 26 
Cr. L. J. 1559. 

where an iiiiterate cuUivator who bad applied for Letters of 

Administration removed a box belonging to the deceased having no 
suspicion that a cut'eaf won likely to be filed, held there was no 
mens rea and there could be do conviction. 85 1, C. 940 s 26 Cr 
L.J. 652. 

where a person extracts one of the papers from a file m 

the possession of another which the accused has been allowed to 
inspect commits tbeit. 86 1. C. 671:26 Cr. L J. 847; 7 Lah. L. J 
118: 1925 Lah. 327- 26 Ponj L. B 95. 

temporary removal of correspondence with dishonest inten- 
tion without the consent of the custodian thereof, constitutes an 
offence under s 379. 94 1, C, 881 : 1926 Bom. 122 : 27 Cr. L. J. 689, 

“ Any movable property." 

• any part of earth when severed from the earth is 

property and is capable of being the subject of theft. '' 

F. B.. 10 M. 255 oterrvled. 15 B. 702 Fat. 
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Ss. 37©, 379. "Intending to (oka dishonestly'* — conid. 

-"a mere colourable preteoce to obtain possession of properif 


cannot be put forward as a bona fide claim of right, 77 I. C. £37: 
25 Or. L. 3. 349 : 1924 Nag. 3M. 

— -after actual delivery of possession under a decree of CWii 
Court the Jt. Df.’s entrance upon the land Is not under bonaj>ii 
claim. 25 C. h. J. 120: 23 C. W. K, 385, 

'““Where the 5ona fide of the claim is doubtful the accuse! 
will be given the benefit of doubt. 1922 P. 12, 

bona fide claim of right is untenable where the acousril 

baa acted dishonestly. 1929 Pat. 502: 30 Cr, L. J. 1100: 112 1- 
C. 887; 1929 Cr. C 251. 


——where from the nature of the dispute and particularly fr®'” 
the plea taken by the accused it is obvious that the case involves * 
•conjplloated question of right and title, the court should not ti.v 
the case summarily. 1922 Pat. 10 : 1922 P 265. 

— -where the land belonged to one and the crops to another 
there was ionafide claim. 4 Pat L. T. 608 j 72 I. 0 614 ; 24 Cr. b. 
J. 454 

—where the question of ownership is In the course of dete^ 
minattoo la the Civil Court S. 379 is of doubtful applioatlon. 
99 I 0. 104 ! 8 Pat. L. T. 79 : J927 Pat. 330 : 28 Cr. L. J. 72. 

—where the accused who are charged with stealing ^7 
. . • • • ' • • . 'the qoes' 

. • . . irove thjt 

■ • • IP8t.3S5! 


—taking movable property out of the debtor's possession 
wUh the inteutioa of coercing him to pay bis debt, or in satisfaction 
ofdebt. amounts to theft. 22 C 1017 F. B., 22 C. 6S9 oterruUtf. 
<1883) WB;r 246,81 1. C. 138; 25Cr. L. J.650. 18 A. 88. but where 
* ' * •' '--T the possession 

be could not he 
was justified «c 

ed contraoieo to 

sell a barge to the complainant sod on failure of the latter t® 
pay tho balance of the purchase money on a fixed date tbe accUaC 
sejrcd possession of the barge bclelving that there had been n 
delivery of possession la law to the complainant he cannot « 
convicted of Ibeft inasmuch as no dishonest intention had j>c« 
proved, igao Bom. 488 : 32 Bom. I,. Jl 1140. and where a oteditor 
sppropnatdd payments towards timebarred debt, when the j 
made the jpayenent under misapprehensioni the former was ^ 
guilty of theft. 3 A. h. J. 508. 

a Ireditor bv taking any movable property of h|« debto 

fronv his tocssession and witfaont hfs consent with *“8 lOien* 
to ooercfYtbc payment of debt commits Ibeft. 1930 Bom. * ‘ 

32 Bo/n ]\si. 351; 1930 Cr. a 491. il8 A. 88. 22 C. ItJi** 


F. B.;„> 


ikdian penal code 


1187 


Ss. 3Te, 3T9. ‘'Int«ndin 9 ta taka tllthonastty'’— contd. 

*-v ' — • 'ty which is in the possession of 

t person is accountable, amounts 
W- N. 90. 

• attached the movable property 
of a straoger believiug it to be of the insolvent and the stranger 
removes the property, he commits theft. 48 A. 368 : 95 J. C. 
940 ; 1927 Ail. 382 27 A. L J. 860, 

• when an owner rescued his cattle attached under warrant 

he committed theft even if there were some irregularities in the 
warrant, namely, that it did not oontain particulars of the date 
or mouth or if the cattle were not attachable under the law. 
1930 M. W. N. 90, but when the irregularities In the warrant go 
to the root of the authority of the person executing the warrant 
it ceases to be legal. 19v0 M, W. N. 90. 

—removal of a calf with the sole motive of preventing its 
being sacrificed amounts to theft. 1929 Pat. 429: 115 1 C.893: 10 
Pat. L. T. 483 : 30 Cr. L J. 546 

driving anotber’a cattle to the pound with the object of 

sharing with the pound-keeper the fees to be paid for tbeir release 
amounts to theft. 22 C. 139. 

talciog passenger’s utnbrella to make him pay fare, without 

any dishonest intention is not theft. 14 C. W. N. 936. 

— where the accused in order to punish a boy tied him to a 
tree and then took away his cloth in order to put him to shame, it 
was not a case of theft or robbery. 46 M. L. J. 325: 34 M. L.T, 
165; 771 C 290 25 Cr L J.354. 

the servant doing an act at bis master's bidding Is not 

guilty of theft, unless it is shown that he participated m his master’s 
knowledge of the disbooest nature of the act. 9 C. W. N. 974. 

but where a servant who knew that bis master was remo- 
ving the goods of another person without any claim of right, 
assisted him in doing so. be was gililty of theft. 901.0,439:26 
Cr. L. J. 1559. 

—where an illiterate cultivator who bad applied for Letters of 
Administratioo remurcd a box beloogiog to the deceased having no 
suspicion that a cuieur wd« likely to be filed, held there was no 
nen$ rea and there could be no conviction. 85 I. C. 940: 26 Cr. 
L. J. 652. 

—where a person extracts one of the papers from a file in 
the possession of another which the accused has been allowed to 
inspect commits theft. 86 J. C. 671: 26 Cr, L J. 847 : 7 Lab. L. J. 
118: 1925 Lah. 327: 26 Pun^ L. R.95. 

temporary removal of correspondence with dishonest inten- 
tion without the consent of the custodian thereof, constitutes an 
offence under a. 379. 94 I. C. 881 : 1926 Bom. 122 : 27 Cr. L. J, 689. 

Any movable propetty.” 

any part of earth when severed from the earth Is movable 

property and is capable of being the subject of theft. 27 M. 531 
F. B., 10 M. 255 oierrufed. IS B. 702 Ihl, 
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Ss. 378, 379. "Any mavaWf property"— contd, , 

— bouse-matwiaJs but not tfae house may be the subject of 
theft. 1 Burma. L. B. 356. 

a boat. 16 W. R, 53, a bull dedicated, to an idol, J1 Si- 

145, but QOt a buii set at large m accordance with religious usage, 
17 0.852,8 A. 51, 9 A. 348, aa animal captured but not pursued 
only, 15 O. C. 183, salt spontaneously formed ou the surface of the 
svramp and appropriated or guarded by tiie Govt. 4 M. 228, 
Bat. Un Cr. 66. X Weir 412,10 fi. H. C. 74, any valuable. security, 
Rat. Un. Gr. 43 Cr. Bui. 1870, may be the subject of theft. 

-——water running freely from a river through a channel made 
and maintained by a person cannot bo the subjeat of theft, 35 C. 
437, running water in irrigation channels Is a subject of theft as it 
is reduced to possession, (1912) M. W, N. 119: 11 Af. L. T. 162. 
so also water in the possession of Cantonment authorities may be toe 
subject of theft. 45 A. fifth: A. L. J- 654 ; 75 I. C. 159 

a human body whether living or dead is not movable 

property and cannot be the subject of theft 25 A. 129, 

—fish la tank uot enclosed cannot be the subject of tbeB’ 
24 tVeir 384.35 0. W. B. 455: 130 I. C. 503: IWI Cr.C- 

383. 1931 Cal. 358. but 6sb in aa enclosed tank or in a dried up 
Irrigation tanlc (a a subject of theft. 10 B. 193, 36 Af. 472, 51 Al, 333: 
105 I. 0. 826 : 28 Cf L J. 1002 : 1928 Mad. 20 : 39 M. 1> T. 538: 53 
AX IaJ. 759 i 1927 Af. W. N. 783, the test being whether the fish 

could escape; if they are unable to escape, they become the eubjeet 

of theft. (1914) M. W. N. 168. 36 M. 472, 105 I. C. 826 t 39 Af. L. T. 
588 : 53 AJ. L. J. 759 • 1927 M W. N. 788. 

in Bebar and Orissa and specialiy in Champoran District 

ordinardy a raiyat of an occupancy holding has a right to nso 

In bis land when it is flooded and can not only prevent others iroin 

entering on his land for catching fish but can sieze tbo fish from an? 
tiespasaer 12 Pat. L. T 286. 127 I. C. 565: 32 Cr. L. J. 4 : IWU 
Cr. C. 936. 1922 Pat. 9. 1924 Pat 534 Xef. on. 

— -a currency note was cancelled but before it couJd be sctualiy 
cut into piece and burped, it could he tfae subject of theft. 88 X. t— 
893 : 26 Ur. L. J. X89 j J925 S. L. H. 197 /bf. 29 0. 49 Dial. 

flinasies or decoded cablegrams on flimsy paper given to 
employee for destruction may be subject of theft. 83 i. 0- 889. 

dishonest removal of property kept as security amounts l 

an offence under a. 380 I. P, C. 1923 Cal 594. 72 I. C. 526 : 24 cr. 

L. J. 414. 


“Out of the possession of any person.’* 

——fl lost property cannot he tfto eabjeot of theft. 10 X' 

261, the properly must bo In the possession of the 
W. R. 89, or some person on his behalf as trustee or balloo* 

8 J. L. B. 410. 3 I*. L. J, 354. 

— —but where the right to possession Is disputed no theft l» c®™’ 
niittod. 9 B. 135 but one should not be allowed to take toe la 
into his own hoods. 27 C. 501, 4 C. W. N. 190. 
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Sb. 378, 379. “Out of the poateitlen of any poraon"— contcf. 

where the crop is attached by dlstraiot made by a Revenue 
Court the owner Is guilty of theft for removing them. 1 Weir 430. 
423. 8 A. L. J. 656. but when the attachment Is made by a Civil 
Court the accused is not guilty of theft for harvesting them but is 
punlsbaole under ss. 434 and 403. S2 M. 151. 16 11. 364, 1 Weir 
431. but no offence is committed where there is no dishonest 
iDtentioD. 13 A. L J 1058. 1 Weir 433. 

——where crops are attached by means of beat of drum only and 
the procedure prescribed by Or. 21 It. 44 C. P, C. is not followed the 
produce cannot be deemed to have passed from the possession of the 
Jt. Dr. into the possession of the court ; *o its removal does not cons- 
titute theft. 1931 All. 143 : 32 Cr. L. J. 437 j 139 J. C. 715 ; 1931 Cr. 0. 


theft may be committed by joint owner in respect of 

property in joint possession. 1 M. 557, 1 Weir 408. 3 A. 181, 
1 A W. N. 115, 12 P. R. 1889. Confra. 10 A. L J. 527. but theft 
is not committed when the tenant takes the whole crop including 
the share of the landlord 26 M. 481. 1914 M. W. N. 106, 483. 

——where the j'ointly owned animal which Is in possession of 
one co-owner is taken away by another co-owner but not dis- 
boneitl} as delined in the Code, the latter is not to be punished under 
this aeetlon. 103 I. C. 817 : 1937 Lab. 650 : 38 Cr. L. J, 767. 

theft wae committed where trees, which are the properties 
of the lemlnder were blown down by a dust.slorm and removed 
and appropriated by the tenant. 42 A. 53. 17 A. L J. 974 x 1 17, 
P.L B,133 


—the possession roust be aecertained. 23 A. 306, 


tion 

P. 


. ' isser 

. ' ■ . used 

■ - - ' • . sion 

iDspite of the order as to possession. 31 C W. N. 964 : 1927 Cal. 701 : 
104 1. 0. 443 : 28 Cr, L. J. 827. 

-^but where the Magistrate attaches the crops in a 
proceeding under s. 145 Cr. P. C. and one of the parties subse- 
..... .1. t-.- _ ... .. 813. ,28 

• . C. in 

■ irosecu- 

• 1 which 

• ■ ion for 

103 I. C. 

“Without that peraon's eensecit.’* 

~->wbcre the consent was given through the servant of the owner 
to procure the conviction of the accused but without bis knowledge 
no offence of theft but abetment of theft was committ C.366. ' 
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S». 378, 379. “Without that poraan’s consent’’— contd. 

unauthorised or fraudulent consent is not codsohV TpUbio 

the meaning of this sec. IB. 610. 

‘'Moves that property in order to such taking ■'* 

the offence Is committed when there is a dishonest moving 

of the property even though it Is not detached. (1886) S. J. L- 
B. 399. 

secreting letter with dishonest intention while sorticg, 

amounts to theft. 14 M 229 

the moving effecting the severance may constitute theft. 

5 AT. H. 0. Ap 36, 2 Bom. 1. Jt. 572. 

—cutting of the crops and disposing of the same, 33 0. 
sererence of the growing grass from the earth, 3 Bora. I/. R. 372, 
constitutes theft. 

Presumption of law* 

possession of stolen goods soon after the theft raises the 

presumption that the possessor Is either thief or a receiver of 
stolen property. 210.328. 11 C. 160. 23 W’. R, 16, 13 W. ft. 28. 

5 W. ft. 67, 25 M. 467. 1930 Oadb 353 ; 7 O W. N 527. 

—but possession must be traced to the accused. 6 B. 731 and 
it must be exclusive. (1896) P. J. L. B, 279. and tb* srtioUB must 
bafdantifled. 7 A(. H. 0. Ap. tO. I Weir 429 and tbc possessloa 
must he recent 26 M. 467. 24 W. R. 16. 6 A. 224, 227. 

—where a bulloclr wb ‘ 

la another place two or three ' 

ditent evidence as to the thef •* • » 

by lavofcing the pregumptioc • < 

Act. held that in the absence of evideoco of theft the cnnvictiojj 
could not be upheld. 1936 Bom. 155 : 54 B. J71 : 125 T. 0. 417 X 1959 
Bom. 321 ■ 31 Cr. L. J. 833 : 32 Bom. B R.S8 : 1930 Cr. 0. 479. 


—in case of theft of a cow and subsequent killing of the eo'J** 
bf the thief for eating, the accused shall ho punished under s. 37v 
only and not under sec. 429 also. 3 Pat. 804 (1 Weir 497, 6 W. B* 
Cr. 5, 5 Bom. L R. 460). 

—a person who assists at the ekioni&g of the cow after It has 
been killed after theft cannot be convicted either of theft or ot 
mischief. 3 Pat. 804. . 

— —severe sentence ebould bo passed when cattle ttealing i* 
very rife in a particular locality. 103 I. C. 10? ; 28 Cr. L. J. 651. 

» .!•— A.t. . hoot paying lh« 

‘ TrespaM 
lannot bo under 
K. 529 i 1951 


L. I2y i. a. 451 : 32 L. W. 205. . ^ 

— 'theft of silver anklet from the body of a child calls for * 
deierene piinUfament because it very often lead* to murder. Iv'V 
'f W. .V J73, 
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S« 378. 379. Trial— 

separate consecutive sentences ander ss. 380 and 457 I. P. C. 

should not be pasted. 1930 Pat. 385 : 31 Cr. L. J. 432: 1930 Cr. C. 
767 : 123 I C 393. 


S 360. (Theft in dwelling house &.e). 

building ocans a permanent cdiUce of some kind Bat. 

Un. Cr 26 (1871) 

'building' m SB 380 and 454 I P. C. means some structure 

intended for affording some sort of protection to the persons dwelling 
inside it or for the property placed there for custody. A structure 
which does not afford any aoch protection by Itself but merely serves 
as a fencing or other means of merely preventing ingress or egress 
cannot make tho place a building or a house within the meaning of 
those sections. 100 I C. 120- 28 Cr. L J. 248: 1927 Mad. 313: 
38 hi. L. T. 163 : 62 II L. J 143. 

a brakevan, 1 Weir 436.23 A. 306. the roof of tho house 

1 Weir 435, a verandah, I Weir 435 (confra, 1 P. B. 1681), a com* 
pound, Bat. Un Cr. 434, Is not a building 

a railway carnage In the railway station. Bat. Un. Cr. 

293 Cr Rul 3 of 1886. a courtyard. 35 P. R, 1879, 2 A. W. N. 
224 16 P. R 1889. is a building wUbm the meaning of the 
section. 

-~wbero the accused who was successful in a claim case In 
the civil court took forcible possession of the shop which was 
attached by the complaioont io execution of a money decree, the 
accused could not be convicted of theft 42 M. L.J. 490: 1922 
Mad. 405. 

the property should be under the protection of tho building, 
unlawful entrance is not necessary. 24 W. R. Cr. 49. 

a theft by a constable of property from a bouse he is 
employed to guard, is punishable under s. 380 and not under s. 409 
I P. C. 3 W. K Cr. 29. 

—a theft by hired boatman on board a boat comes under this 
sec. 8 W. B Cr. 32 

when the property in bouse belongs to two persons separate 
sentences cannot be inflicted 11 W. R. Cr. 38. 

where house breaking is immediately followed by theft 

separate sentences cannot be passed under as. 380 and 457. 96 1. G. 
523 : 5 Pat. 464 : 27 Cr. L. J. 976 : 1926 Pat. 367 : 7 Pat. L. T. 794. 


S. 3B1. (Theft by clerk or servant of property in posses, 
sion of master). 

—the mere fact that eertsin articles were removed secretly is 
not sufficient to indicate that the accused had soy dishonest 
intention. 5Lah.‘6: 811. C. 185, 41 C. 433, 44 C. 66 /of. 

— hired boatman is not clerk or servant under s. 381 1. P C 
8W.B.Cr. 32. 

—.—the accused charged with having stolen from a treasury 
building over which they as burkandttr$ were placed In charge, shou 
be punished under s 381 and under a. 409 I. P. C. 2 W. R. Cr. 55. 
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S. 381. (Theft by clerk op servant of property In possession 
of master) — conid. 

-—mere standing by a thief is not abetment under sa. 109 and 
381. 3 Pat. L. T. 127 : 64 I. C. 510 : 23 Cr. L. J. 30 : 1923 P. 131, 5i 
I. C. 262 Be/. 

S. 382. (Theft after preparation made for causing tleath 
etc., in order to commit theft.) 

''—unless theft has actually been committed a conviction under 
s 382 I, P. C. cannot stand. 77 1. 0. 434 : 25 Cr. L. J. 386. 

separate sentences under ss. 360 and 3S2 1. P. C. are illegal. 

8 W, B. Cr. 84. 

—even though there is every reason to surmise that the 
accused were in a certain place for the purpose of committing theft, 
s. 382 r. P. C. requires that actual theft shall be committed. 1923 
Lah 512. 

s. 384 does not expressly provide for the puniibment of an 

attempt to commit extortion and a. Sll relates to such offences as 
an attempt to commit suicide or an attempt to obtain illegal 
gratification which are expressly punishable by other {.ection « 
the Code , so there may be a charge under s. 384, read with s. 511. 
98 I C. 60 J 1927 Pat, 89; 27 Cr L. J. 1244. 

Ss, 363«384. fCxtortien. punishment for extortion), 
-—the offence of extortion Is carried out hy overpowering lh<? 
win of the owner. 4 W. R. 5 

—to constitute the offence threat may be used hy one aod 
property may be received by another by way of arrangement. 

2 B H, 0, 304. ^ , 

obtaining money from person against bis will under thrM* 

in case of refusal, of loss of appointmeot, is extortion, 18 W'. B Cr. 
17. Cboukidar exacting money is puolshable under this sec. 3^, 
R.Cr. 32. 

the terror of a crioimal charge is a fear of injury wlfhin sec. 

389. Extortion may be equally committed whether the charge 
threatened is true or false. 7W. BCr. 28. 

—delivery by the person put in /ear fa necessary to constitute 
the oflTence. 6 4V. R. 19. 

—when money was extorted under a threat of confiocnient 
and It was paid by a third person, a money-lender, the accused was 
guilty under this sec, but the rnooey-lender could not be legsrdea 
as an accomplice. 27 G. 925; 4 C. W. N. 755. . 

aeoDViotion under s. 384 I. P. C, cannot bo maintained wbcn 

the accused had no dishonest intention in removing the property. 
26P.L,B.97 s 86 J.C.42C; 7 Lah L.d. 121. , . , „ 

—if ail that the accused did was to promise to do a InioB 
which he was not legally bound to do and said that If money vr.TS no 
paid to him be would not do that thing it does not omount to o 
offence 46 A.81; 81 I. C. C09 : 85Cr.L. J. 961 : 21 A. I.. J. 

—where the accused promised to speak fevourab/y to n ^ 
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Ss 363-384. (Extortion, punistimont lor oxtortlon) — contd 
in consideration of this promUe be received money, be cannot be 
said to have committed extortion, abotv; case, 

— £ r r— lelhog foreign 

eloth . - C. 774; 25 Cr. 

L. J 6 , ' I • . ■ L. J. 62. 

— •* i . • ••■..n under s. 384 

1. P. C. IS committed in the presence of the Tillage choukidar, 
without eliciting any disapproval on his part, will not render him 
liable as an abetter of the offence. 8 C. 728 : 11 C. L. R 223. 

a.Vikol A’Aauran is not bound to read a Ktlah for a person 

unless be cbrses to do so and It •• certainly no offence for him 
to demand any fee he likes for doing so. 4 Lah. 179: 75 I, G. 
542} 24 Cr. L. J 958. 

■ ' m a case under s. 384 It becomes material for the court 
to satisfy Itself that the person acccused put tha complainant or 
complainants in fear of injury, with the ob}ect of induelng them to 
pay him money. 15 A- L J- 127: 38 1. C. 429: 18 Cr. L. J.317. 

- — offences of extortion and cheating compared 30 Bom. 
L. R 967; 1928 Bom. 346. 

S. 385. (Putting person In fear of injury in order to 
commit extortion.) 

—anything forbidden by law la unlawful and by virtue of 
the wide language of S. 43 I. P. C. is Illegal and the threat of 
any such act with a view to exact money constitutes extortion. 
But in order to constitute an offence under s. 385 I. P. C. it Is 
not necessary that the threat should be of some conduct which 
might either constitute an offence under criminal law or which 
might be made the basis of a civil action for damages. 1930 Pat. 
593 ; 9 Pat. 725. 

where a pleader appearing for the accused demanded a 

sum of money from the prosecution witness with a threat to put 
scandalous and Indecent questions to him, questions entirely irrele- 
vant to a case he was guilty of extortion 1930 Pat. 593: 9 
Pat. 725 

vbich 
hreat 


of a 
etted 
was 
384 

S. 390. (Robbery). 

in order to convict an accused of the offence of robbery 

it must be proved that hurt or wrongful restraint has been caused 
for the purpose of theft. 1930 U. W. 2i. 1142. 
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S. 390> (Robbsr/) — cofiid. 

-—the use of violence will not convert the offence of theft into 
robbery unless it la used foe one of the enda specified In the sec. 
1 Weir 442, Rat. Un. Or. 65. 

when a child was stripped of bis ornaments and when it 

threatened to tell its mother It was beaten, offence of theft only was 
committed and not of robbery. 6 C. P. L. B. 36. 

■ ■ • onitnlasleo 

to cause 
) wrongful 

—recent and unexplained posaessioo of the property would 
be presumptive evidence against the accused on a charge of robbery, 
13 if. 426. 

—the essence of the offence of robbery is that the offender 
for the end of committing theft or of carrying away or attempting 
to carry away property obtained by theft, commits one or other 
of the wrongful acta mentionad in aec. 390 19 Cr. L. 5. 27; 4- 

I C. 987. 

— — "restraint Implies abridgement of the liberty of a person 
against his wijl a person deprived of the will power by 
or otherwise cannot bo subjected to any restraint. 1928 hah. 
445 : 29 PiinJ L. R. 00 : 109 I 0. 65J s 29 Cr. I J. 602. 

—to oonstiluto the offence of robbery It la not necessary that 
extortion should follow immediately upjn the restraint, in the 
last part of illustration (di of thU ecotioB it is said that the offence 
of robbery is constituted If the fatber Is in Instant fear of Ills child » 
death although the child may have been in the bands of the gii'S for 
sometime Therefore, where the accused seized a person and tied him 
to a pillar and would not release him unless ho paid Its 100 and in 
fact he was released on payment of Rs. T.l it was a o/ear case ot 
robbery. 99 I O 596 • 23 Cr. L. J 164 r 1927 Mad. 307. 

—so also the offence of robbery would be quite complet® 
if the robbers scare away the owner on account of the fear caused 
In his mind before they arc able to maVe their entrance into tbe 
house but wbero tbo owner of the bouse fa soared away by one 
crowd and tbo house is eubsequeotiv robbed by another crowd, 
acting independently of tbo first crowd, tho offenoe would not be- 
robbery. 26 Cr. L. J. 145 ; 83 I. C. 705 : 1924 All. 701. 

—•offence of robbery cannot bo converted Into dscoity 
there is simple allegation but not adequate proof that five o' 
persons have taken part In eomnilttlog the crime. 26 P. t'f* ”• l®ta- 
JOi. 0 458. 16Cr. L. J. 634. 

S. 391. (Daeolty). 

— where out of six accused three were acquitted at the f*’**|' 
a convialion under this seo. wa* not sustainable as the pcfsoo 
committing robbery must bo five or more. 39 A. 848, 7 51. ‘j- *• 
UO: I9J0 M tV.N 05. 11 Cr. L. J.2l9j 5 Ind. C. 797. 



ISDIAS PESiL CODE. 


1195 


S. 391. iDaeollyl— corrfc/, 

where only five perions were charged with the oO'ence of 
dacoit> and one of them was acquitted but the court lielicved that 
there were other persona concerned id the dacoity, committing 
robbery with violence, cooTietiOD of the 4 persons under this sec. 
IS not improper 1930 M. W. N IISS 

where out of three known and named persons who were 

charged with two other unknown persons, one was acquitted by tbo 
]ur} who convicted the others of the offence of dacoity. held (hat 
although It was quite open to the jury, while holding that one 
of the accused who was supposed to have been known to tbo 
witness bad not been properly Identified, to find that the total 
number of dacoits was five but the Judge should have asked them 
definitely whether they had considered the result of the acquittal 
of one and whether they still found that the Dumber of robbers were 
■ * ■ ■ ■ vould be guilty 

2j 1927 M. W. 

. • 9 W. R. Cr 5, 

where certain Hindus acting in concert foTcibly removed 
certain cows from the possession of Mubsmmedans for the purpose 
of pieventiDg their slaughter, they could not be eoovieted of 
dacoity, 15 A. 29, but where cows were forcibly taken away 
under different circumstances dacoity was lield to have been 
committed. 15 A. 299, SO], 

—the essentials of the offence of dacoity are that the theft 
should be perpetrated by means either of actual violence or of 
threatened violence. 10 Bom. L. R. €32. 

—the essence of a charge of dacoity or robbery is the 
antmus /urandi. 1929 M. W, N. 185. 

murder committed by dacoits while carrying away the 

stolen property Is “murder committed lo the commission” of dacoity. 
All the members of the gang are liable for such murder. 63 1. C. 
623 : 22 Cr. L J. 887 : 2 Lah. 275. 

to constitute the offence of dacoity it is necessary that 

death or hurt or wrongful restraint or fear of such instant evils 
should be caused by the offender 38 1. C. 730: 18 Cr. L J. 346 

e o rv SJ v*’** « p W K <;» »e »» t>-,. 


—"possession of articles six iDODths after was not sufficient to 
form the basis of eoovicilon. 29 A. 138 

to sustain a conviction for dacoity by the application of 

sec. 34 I. P. C. it IS necessary to charge and prove that the unlawful 
assembly as a whole had the common intention of committing 
dacoity or that each accused knew that dacoity was likely to be 
committed in prosecution of the common object of the unlawful 
.assembly. 1924 M. W.N.23Ss 46 M. L. J. 311. 
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S. 392< (Punishment toi» robbery). 

where the inroates obtaining information beforehand fled 

before the attack there was held to be sufficient proof of the fear 
of hurt or wrongful restraint and the accused were guilty of robbery. 
7 W. R. 35. . ® ^ 

— — where the robbery was committed outside British India but 
the Btoien property was brought to British territory, it was held that 
the accused could not be tried in British India for robbery, they 
could be tried for the offence of retafning stolen property. S9 A. 
372 : A. W. N. 1906, 52 r 3 A L.J 145: 3 Or. L. J. 247. 

where the accused were committed to the Court of Sessions 

on a charge of dacoity and tbe S J without assigaiag any reason, 
at the comoiencement of the trial, amended tbe charge to one of 
robbery it was improper for the S. J. to thug alter the charge 
before hearing evidence. Under the circuisstances of the case 
the fact that the accused pointed out the places where some of the 
articles stolen in a robbery were found was not sufficient evidence 
to convict them under s. 392. J6 C. W. N. 238, 13 lad. C. 783 :13 
Or. I,. J. 127. 17 A. 576 roK 

——the court should base a conviction under s. 392 on insoffiei' 
ent evidence coupled with tbe mere fact that the accused in his 
statement admitted to have taken tbe property for some other 
purpose which was pot believed by tbe court. 1929 Sind 255 : 
1929 Or. 0 683 .- 31) Or. L. J. 1135. 

——when the accused ate committed on three separate and 
distinct charges of three separate and distinct robberies committeo 
on the same night, but in three different houses, they must be tried 
separately on each charge. 6 W. B 83. 

—In order to give jarlsdiotion tbe M cannot split up a gtivet 
offence into its oompooent parts of smaller offences 50 . W.B.Sis. 

every thing done under a claim of right or in good faith Is 

excusable. 4. W. ti. 2. 

- — in certain cases absolute bonafide belief would have the 
consequence of reducing the apparent offence of dacoiiy or robbery 
to some lesser offence. Out tbe person pleading bonafides should 
have DO dishonest iateotion at all and his bona Jides must be 
perfectly patent from his behaviour before and after tbe offence. 
83 I. C. 899. 

a person who sets op bonafide claim of right in defence 

to a charge of robbery will have to prove that be had no dishonest 
intention in acting as be did, 83 I. C. 899 : 26 Cr. L. 3. 195, 

when the accu.sed committed house breaking in the bouie 

of the complainant and abstracted from it a chembu, and when too 
complainant attempted to catch him and recover his property, the 
accused, la order to tbe carrying away of this property caused him 
hurt, bold that the accused ooromUted offences under as. 45T, 39* 
and 304 1925 Blad. 466 : 86 I. 0. 715 ; 21 L. W. 37, 

tieiag up a hoy to a tree for throwing stones and taking 

hla loin cloth contalDiog money to put him to shsme. Is not robbery. 
1924 .\f. tv N 303 : 46 31. L. J, 325 77 I. C. 290 j 25 Or. L. J. 3j<- 
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S. 392. (PunUhmant o1 rohbspjr}— conXi. 

a sentence of itnpriaooment is an essential sentence under 

B 392 - a sentence of fine only is not legal 44 A. 1)38 20 A. L J. 
388 . 6G I C. 418 . 23 Cr. L. J. 274 

S. 394. (Voluntarily causing hurt In committing robbery). 

. .ee aod of Toluntarlly causing hurt, 

ler a. 394 alone and not under 


case of a robber who does not 
himself cause grievous hurt or use any deadly weapon. 23 M. L. 
J. 186. 

sentence of 14 years transportation is Illegal 7 W. R. Cr. 41. 

-where there was no previous design to hill any person and 
one of the accused fired shots to frighten people aod death was 
caused by one shot, others were rightly convicted under s. 394. 
52 1. C 395 ; 21 P. R 1919 : 20 Cr L J. 6J5. 

5. 395 (Punishable tor ctacoity). 


an offence ' • ‘ imber 

of persona concern Lah. 

24 : 26 P. L. R 139 1910 

SI.W. N.52: lOCf.« . 

where out of five accused one turned an approver and two 
' e convicted of daeoity 
I -J. 547 : 1021. C 463: 


• seciiOD the number of 

> be less than five 8S 
.ab. 337. • I 

is no reliable evidence 

that more than four persons -tool: part id the alleged dacoity, he 
has jurisdiction to discharge the accused of the offence of dacoity. 
11 0 L J. 748 : 82 I. C. 767 : 25 Cr. L. J. 1375. 

but where it was fully established that a daeoity wde 

committed by a party of five persons one of whom committed murder 
and tbe identity of four persons were established but the fifth 
remained unidentified the four persons who were identified are 
equally guilty under s 496. 1930 Lab. 263 : 120 I. C. 490 : 1930 Cr. C. 
295: 31 Cr. L. J. 112. ’ 

~—a conviction on a charge of dacoity merely under s. 397 
I. P. O. is meaningless as tbe sec. does not oontain any snbstantive 
offence but merely prescribes tbe minimum punishment which can 
be passed if robbery or dacoity is attended with certain circum- 
stances. Therefore the conviction in such cases should be under 
8 395 read with sec. 397 1. P.C. 47 A, 59; 85 I. C. 714 : 26 Cr. L. J. 
570 : 1925 All. 405. 

a eonviction for daccity. based either on a finding of a 

common object not charged or on evidence which does not prove 
the essential ingredients of the offence, cannot be .sustained.- 1924 
M. W. N.233: 34 M. L. T.307 : 77 I. C. 4(4: 25 Cr. L. J.3g6 
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S. 392. (Punishment tor refabery). 

where the inmates obtaining Information beforebanii i3ei3 

before the attack there was held to be sufficient proof of the fear 
of hurt or wrongful restraint and the accused were guilty of robbery. 
7 W. fi. 35. ■ ' ' 

where the robbery was committed outside British India but 

the stolen property was brought to British territory, it was held that 
the accused could rot be tried lo Brjtjsb India for robbery, they 
could be tried for the offence of retaining stolen property. 2S A. 
zn ; A. W. N. 1906, S2 : 3 A L. J 145 : 3 Ci. L. J. 247. 

where the accused were committed to the Court of Sessions 

on a charge of dacoity and the S. J without assigning any reason, 
at the commeocement of the trial, amended the charge to one of 
robbery it was improper for the S. J, to thus alter the charge 
before hearing evidence. IToder the circumstances of the case 
the fact that the accused pointed out the places where some of the 
articles stolen in a robbery were found was not sufficient evidence 
to convict them under 6. 393, 16 C. W N. 238, 13 Ind. 0. 783; 13 
Or. L. J. 127, 17 A. 576 Fol. 

the court should base 3 conviction under s. 392 on lasuffici* 

ent evidence coupled with the mere fact tbat the accused ia his 
atatemeat admitted to have taken the property for some 
purpose which was not believed by the court. 1929 Sind 2S5: 
1929 Or. C. 633 ; 30 Or. U J. 1135. 

——when the accused are committed on three separata ana 
distinct charges of three separate and distinct robberies eomoiitted 
on the same night, but in three different bouses, they must be tried 
separately on each charge. 6 W R. 83, 

■—In order to give jurisdiction the M cannot split up a BrajfW 
offence into its oompooent parts of smaller offences 5 0. W. W. 372. 

every thing done under a claim of right or in good faith is 

excusable, 4. W. it. 2. 

•— Iq certain cases absolute bonajide belief would have the 
consequence of reducing the apparent offence of dacoity or robbery 
to some lesser offence. But the person pleading honofides should 
have no dishonest Intentioo at all and his bona fides must O'! 
perfectly patent from his behaviour before and after the offence. 
83 I. C. 899. 

a person who sets up bonafide claim of right in defence 

lo a charge of robbery will hove to prove that be had no dishonest 
intention in acting as bo did. 83 I, C. 899 : 26 Cr. L. J. 195. 

—when the accused committed house breaking In the bouse 
of the complainant and abstracted from It a cfaembu, and when too 
complainant attempted to catch him and recover his 
accused, in order to the carrying away of tbis property caused him 
hurt, held that the accused committed offences under ss. 457, PJ* 
and 304. 1925 5lad. 4G6 : 86 1. O. 715 ; 2l L, W. 37. 

— tieing up a boy to a tree for throwing etoncs nnd Vl; "If 
his loin cloth containing money to put him to ehame. Is not ^‘’hocry. 
1924 3i. W. N. 303 ; 46 41. U J. 325 i 77 I. C. 290 ; 25 Cf. L. J. 
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S. 39B, (PunlAhment of dacolty)~co«r(f. 

-~to conatityte robbery it is pol oeceasary that fear ahould be 
caused to the owner of the house after the robbers hare entered the 
house. If the robbers seared away the owner causing- fear in bis 
mind before they had been able to make an entry in his bouse, 
701-‘2?crL’Vl45®‘’ 1.0.705: I9t4 All 

the owner of the house had been scared away by one 

gang of thieves and another gang tooted the house, the act uf tbe 

second would amount to theft in a dwelling house and not 

robbery. 83 I. C. 705 s 1324 A»L 701. 

. -an act of aggression on tbe part of one of two conflicting 
?nao™^r°Y.r Constitute the serious crime of dacolty of robbery. 

1922 M. W. N. 326: 15 L. W. 552: 1922 Mad 195. 

where the accused was not identified as being present at 

the 

W. ’ , 


dacoities. above case 

, “—ID case of retrial previous evidence may be considered If 
tbe accused so wish. 41 P. L. ft. 1314 : 22 J. C. 334 : 75 Cr. L. J. 62. 

, “—where eight persons were each of them separately charged 
with dacOicy, but tbe fury acquitted four of them and found the 

.. 

• offence even Ifthefwr 

• • . the charge as against 

• . • accused that they were 

' • conviction by the Jury 

. • ere were four or more 

■ . N. 434: 10 I. G. 684.- 

. ~ *bat the accused bad been required to give security 

ana had beeo unable to give eecurity is not admissible In evidence 
o“o r, accused in a dacoJty case. 33 C. L. J. 19 : 

22 Cr. L. J. 60 s 59 I. C. 204. \ 

-—where the accused is convicted of the offence ofdacolty 
attended with brutal ill treatment W tbe inmates of the house 
v/hich was raided, the sentence sboiiid be severe and leniency 
should be shown. 56 I. 0. 771 ; 21 Cr. lA J. 515. 

S. 396. (Dacolty with murder)^ 

” — ;to constitute this offence It must be proved (ij that dacoity 

Is the joint act of the accused (III that murder is commuted in tbe 

of the commission of that dacoity. 6 C. W. N. 72. 29 
L. J. 3i5, the prosecution need not prove that the murder ws* 
lO^'oocffi accused. 9l I. C. 233 ; 27 Cr. L. J. 57 : 

“—If a dacolt in pursuance of the commission of tbe dacoity 
® murder the other membere of tbe dacoity will bo liabl® 
or that murder allbotigh they have oo portlclpdticn In the murder 



INDIAN PENAL CODS. 


1199 


S. 396. (Dacolty with m»»rd«r)— fonW 

or altbouph tbe murder w&t not committed in tbe'ir presence 
even, 17 A S6. 6 Dom- L. R. 218 or If it was committed during 
retreat winch was an essential part of tbe common purpose 2 Bom. 
L. R. r25. 

murder committed by the dacoits when carrying away 

• . . ’ - ' ihe dacoUy, 

142: 2 Lab. 
did not get 

• • to facilitate 

not apply. 

murder committed while retreating for facilitating tbe es' 

cape is murder committed In tbe commission of dacoity. 1925 Lab. 142. 

the fdct that the murder waa committed in tbe compound 

of the house raided, at a time when the dacoite were making good 
their escape, is not auHicient to take the case out of s 396. 
1923 Lab. 329. 

, « r» I, necessary to go back 

A dacoity begins as soon 
, . • by fire or more persons, 

—tbe burden of proring an offence under s. 996 is on the 
prosecution. 29 C. L. J. 325 : 31 1. C. 683 : 20 Cr. L. J, 325. 

—a larger discretion is rested In tbe court under this seo. with 
regard to the sentence than would be tbe ease if tbe offence charged 
were under s. 302. Persons found to bare blood'Stained stick and 
should be sentenced to a bearler sentence than others against 
whom the offence wae not so diteeUy brought home. 1929 Bom. 
327 : 31 Bom. L. R. 565. 

5. 397. (Robbery or dacoity with attempt to cause death 
or grievous hurt). 

a. 397 applies only to tbe persons who actually caused 


where several persona commit robbery but one of them 

carries and uses a revolver be can alone be punished under this 
section. 97 I. C. 362 : 27 Cr. L. J. 1098. 98 I. 0. 181; 27 Cr. L J. 
1285 : 1926 Bang. 207. 


—tbe words '‘offender” and "such offender” in ss. 397 
398 I. P. C. refer to those persons only who are proved to ’ 
actually used or to have been ’’armed with" deadly weapons and 
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S. 397. (Robbery or dacoity with attempt to c^usa death or 
grievous hurt) — eontd^ 


to all persons who eombioe to eommit the specified offences. Vc 
8. 397 nor a. 398 creates an offence : they only limit the min'' 
puQisbmeat frbicb may be awarded if certain facts are r" 
sec. 34 I. P. C. has do moteriaiity ia construing s<>. 

53C. 265 j 81I. 0. 800:25Cr.I..J. 3024 • 1924 Cal. 6«. . 

1935 Nag. 136. not fol 28 A. 404, 22 M. L J. 186 fol {if 
42 P. R. 190i, 39 P. B. 190l) Z>«., also 72 I. C. 517 . 

L. J. 405 

ail the H. Courts in India have now taben tbe same . 

that s 34 1 P. C. has no appUeatioo in the constitution of 
96 I. C. 501 s 27 Cr. L. J. 949 j 27 Puoj, L. ft. 627 8 tab. L. J 

108 I. C. 689 ; 29 Cr. L. J. 449 . 9 A. I. Cr. B 194. 1931 Pat. 49 : l- 
I. C. 267 ; A. I. ft, 1931 Pat. 171 : 32 Cr L. J. 478 . 1931 Cr. C. U->. 
1924 Cal. 643, 28 A. 404. 

— — ibis sec. does not apply to such persons taking part in n 
dacoity who may be liable for substantive offences committed ^ 
some of the parties only in virtue of s. 34 I. P. C. 47 A. 59 : 85 3. C. 
714 : 1925 All 305. . ... 

the intention of tbe iegisUture io framing ss. 30? and 39» 
WAS that while all persons who combine to comoilt robbery or 
d.icoity are liable in respect of the substantive offenee. any 
particular offender who is proved to have used or carried a deadly 
wedDon shall receive a punishment not less than speciSed in these 

two sections. 51 C. 265: 81 t. C. 800 : 25 Cr. L. J. 1025 I IW* 


^^i! 2 \bi^^ctiO 0 does not constitute a separate offence ; ft 
provides for pumabment in cases 


g ' , • dacolts was used, no 

ma-Ai. .. . ' - ‘ue uauuL ,wwu oi ui'dudisbed even witboo 
being and not s 398 I.P.C. 8 

I 0 45 2S P H «• aT *36 

‘ 1181 { 1925 Nac'-nvi^o'^id bo construed 

In ■ ■ ■ 


- ■ ’.1“ iiSl 5 1825 ft 

® 39a i&t ®°*^****“*'’ h separata^ decolty when 

wi/ft oommit robborv rtpnVt i 

*Y'%ndesvouring to breal 

«-ad »ur.. I'tlP-l 
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S. 393. (Attompt to commit robbery daeoHy when armed 
writh deadly weapon!— coa/d 

sec IPG. does not create any substantlre o^rst*. 

It only rcguUt<>t the measure of paotebment when certain faeti are 
found to exist in the cornmisalon of the aubstantive offence whi-b 
is robbery 52 B ICS : 30 Bom. L R 8S . 107 I C. 705 : 29 Cr. L. J 
353 . 1928 Bom. 52 10 A I. Or K. H. 

sec. 31 1. P. C. has no application in the construction of 

section 398 I P C ahoi'e case 

s. 198 does not create a aubstantive offence It merely 

provides that if any member of a gang of dacoits is armed with 
deadly ■veapoa during tbe commission of the offence such member 
is to suffer a minimum punishment of seven years. 1923 Lab 66. 

S. 399. (Making preparation to commit daeoity.) 

where a person is convicted of dscoUy and also of asaeznbliog 

along with others for that purpose, separate sentences can be 
awarded for each of tbe offences proved. But in practice the sen- 
tences should be concurrent. 811. C 168:25 Cr. L. J. 680: 19ZS 
Lah 119. 

——under this 8«o. having In possession or immediate control 
any explosive substance is one of several means to tbe end. 39 C 
119 

—a mere assembly without further preparation is not a 
“preparation" within e 3991 P 0. for if it were eo e. 402 would be 
redundaot. 41 C. 330 : 180. W. R. 498. 23 1. C. 235 : 15 Cr. L. J 
385, 9 Lah 550 109 I C 593 : 29 Cr. L. J 577 r 1923 Lab. 193 

— 10 order to commit an offence of preparation It is not , 
necessary that the prisoners should have done an overt act towards 
the comtnission of daeoity What the law contemplates is that 
they should have done some act to get ready for a daeoity, and 
the collection of men ftom different villages coupled with tbe 
collection of arms suBtciently proves the required preparation, 
1916 P. W. R. 37 s J4 I. C. 1009 ; 17 Cr. L. J. 280. 

where a number of persons assembled at a place where 

daeoity was contemplated and one of them armed himself with a 
gun with a view to prevent any orrest being made, there was 
sufficient material to constitute the offence under this sec. 97 1. C. 
745 : 27 Cr. L. J. 1161 : 8 Lah. L. J. 406 : 27 Punj. L. R. 752. 

to constitute an offence under this sec. it la not necessary 

that the persons shown to be making the preparation should be 
five or more in number. :tot it is necessary to prove that the raid 
for winch they were making preparation was to be committed by 
five or more persons 71 1. C. 360 : 24 Cr. L. J. 136. 

S. 400. (Punishment fop belonging to a gang of dacoits.) 

——in a trial for an offence under this section evidence of 
previous coDVlotion for daeoity and of orders binding the accuied 
down under s. 110 Cr. P. C. are admissible for proving habit I 

as association. 52 C. 595 : 87 I. G. 925 : 26 Cr. L. J. 1037 
872 : 42 C. L. J. 501. 

76 
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S. 400. (Punishment tor betonsing to a gang of dacolts) 

— contd. 

— tte offeoee coatemplated ia this sec. is one of a ver7 
special character nod entirely the creation of statute and should 
therefore be strictly construed, ^asoelation of the habitual pursuit 
of dacoity is the gist of the offence. It must be established that 
the accused belong to a gang whose business is the habitual 
commission of dacoity. The fact that some of the accused had 
once been sent up on a charge of dacoity of which they were 
acquitted could not be relied on to prore that they were babltwl 
dacoits. 16 C. W. N, 69 ; 13 Cr. L. J. 39 : 13 Ind. 0. 279. 15 0. W. 
N. 593, 23 W. R. 18, 32 M. 179 t 6 A. W, N. 1886, 65. 66, 24 M. 523. 

“hahitual" means constant. 19 C. 190 and it must ha prosed 

that the gang was associated for the purpose of habitually commit* 
ting dacoity. 1 0. W. R. 146. 23 W. B. 18, 18 P. L. R. 1910. 

—the word “belong'' implies something more than casual 
association. It involees continuity and indicates s more or 
intimate connection with 3 body of persons extending over a period 
of time suSicientiy long to warrant the infereuce that the person 
has identified himself with a band the common object of wbicb 
19 the habitual commission of dacoity. The essence of the see. 
the agreement habitually to commit dacoity, not tbs actual eosuni* 

.... , .» dacoitles. 1928 Cal. 309 i 110 J- 

471 : JO A. I. Cr. Si.S7U l930 
W. Jf. 861, 19 A. L. J. 7iS:6S 


)9 It is not necessary that the 
person convicted must have taken part in any dacoity. Evidecj* 
though not belleyed for a conylctlon under s. 395 1. P. C. bo 
relied upon for the purpose of conviction under s. 400 I, P. t" 
Rvidence showing the actual participation by an accused in any 
dacoity ia evidence both of association with the gang and bis 
object of eucb association- 1930 Oudb. 455 • 1930 Cr. C. 1079. 

' J* ** *•■ ■ ' ” ’ • . ate of acts. 47 0* 154 

■ , oupsofthcm have beer 

■ ■ ■. • . .18 comparatively ebprt 

• ■ . : • , ' : . of association. "",'1' 

179, but the special conspiracy must be proved. 24 if. 523, 516, 
1. Bom, L. B. 156. 

—evidence of previous convictions of offences ngalcst 
and of bad livelihood Is admissible to prove habit, and for tbis 
purpose convictions of had livelihood are more cogent than those®* 
isolated thefts. 33 O. 408 : 15 0. W. N. 461, contra. 25 Bom. L. K. 
2U r 75 I. C. 67 : 24 Cr. L J. 887. 

in awarding sentences tbe court is to consider whether U 

was established that the particular offenders did In fact j®™ “ 
recognized gang, 45 P. W. R. J9ll : 68 P. L. It. 1911. 

——a receiver of the property stolen or u person harbourlnB 
eangls not necessarily a member of kbe gang within e 400. 83 
tS3 : 1925 Oodh 144. \ 
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S. 400. (Punishment (or belonging to a gang a( dacelts ) 

— ronid. 

-only those persons can be convicted under s. 400 I. P. C. 

who have either taken an active part m the crime or been employed 
for the purpose of scouting or in other ways facilitating the 
eoaniission of the crime, above case. 

S. 401. (Punishment far belonging to a gang of 
thieves). 

this sec svill not apply unless an association for the 

habitual commission of theft or robbery Is clearly made out. 

6 A.W. N.16.27 C.139, 1 C.W.N. 146,3 C.W.N. 388,9.A. L.J. 
565, and “association" referred to in the see. must be conscious 
association. 9A. L. J. S6S. 

the word ‘gang’ is derived from the Anglo-Saxon word 

‘gangan,’ to go. which means ‘a number going in company, hence a 
company or number of persona associated for a particular purpose'. 
“Belong to a gang of persons*' in the section means ‘to be one of 
a gang of persons.' A person who receives stolen property from a 
gang cannot he said to belong to it. and a habitual receiver is 
Dunishable under s. 413 I. P. C. and not under this sec. 99 J. C. 
851 : 1927 Lah. 524 i 28 Cr. L. J. 179 : 28 Punj. L. R. 19. 

habitual means constant, 19 C. 190, and habit Is to be 
proved by the aggregate acte. the looger the period the better 
It is to establish habit. 47 C. 154 : 31 C. L. J. 192. Rat. Un. Cr. 418. 

.. 4«.- <..— .41-. .# .» (pp the purpose of habitually 
, . * who thereafter join that gang 

,, ' . cose within this see. Jiy.Ji. 


uuue It UU4 ui.eu i>iv>t.u >uat a gang was formed for the 
■ ■■ '■ ''** ■' "ft all persons who tbereafltr 

* • , . • more theft come within the 

. ; 25 Cr. L. J. 520. 

tu ptuve uauii, eviUeuce oi conviction of bad livellhoud i« 

admissible 38 C. 408, 

—where nine persons out of ten put up for trial under s 
... — ..A ... 4. J QQ basis of the appr;,vti’’’f 

ince was worthless as Qiuc t'.< 

■ 8TI.C.848: 26 Cr. L J. li'. ' 

judgment in a prior ses'jiO'. > 

in which the accused was convicted of dacolty uodcr k 3 '5.' )l< 
is admissible in evidence. 26 Bom. L. R. 1123, 14 Bui". '■ i '' 

15 C. W. X. 461 : 33 C. 408 /of. 

the character of the accused not being e (act }i> ' . 



.^—evidence of previa us convictions of oSeuut'. >.. 
and of bad ijvelibood is not admissible $d 


• ■ 
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S. 401. (Punishment for belonging to a gang of thieves) 

—Contd. 


belonging to a gang of tfaferes. 38 C. 408: 15 C. W. K. iSl. 2 
Cr C. L. 223. 

but where the other eridence has established association 

for purposes of habitually commuting theft, evidence of previous 
conviction whether for offence against property or for bad hveUhooa 
has always been admitted, not as evidence of character but as 
evidence of habits. Oa such evidence convictions for bad livelibo^ 
would be more cogent than isolated thefts, 3S C. 408 : 15 C VV. N. 
461. 1930 Sind 211:24 S. L. IL S52 : 1930 Cr. C. 851. 1925 Bom. 185, 
13 Or. L. J. 539, (32 Mad. 179. 1933 Bom. 71). Dist. 

the evidence that each Individual of the party is a convicted 

thief is relevant and that evidence can be tendered before or after 
the prosecution has establiabed association. 14 Bom. L, R, 373. 

although the police officers may be called to prove ins 

existence of a gang of cattle-lifters and the frequency of thefts 
the area where that operated, the reports made to the police W 
brought to their notice from time to time showing the names oi 
particular suspects are inadmissible as being hearsay. 1939 nmd 
311 : 84 S. L R. 232 1 1930 Cr C 851. ^ . 

the Judge should io his charge put clearly to the jury— 
(1) The necessity of proof of association. (2) The need of 
that association was tor the purpose of hehituai theft, and IhAl 
.. « Mad. H. 0. R. 120. 

< . ’IS necessary to prote 

. • these persons were 

. . .. or robbery, |3) tbsj 

! . ■ . . (4) that the accused 

was a member of such gang. 73 J. 0.815; 24 Or. I*. J. 703 : 1°- 
Lah. 327. , . 

it Is not necessary to prove that each Individual member o 

the gang has habituafiy committed theft or any parflouiar act e 
theft. 1923 Lab. 666. 1929 Oudb. 32J ; 1I8 I. 0. 423 ; 30 Cr. L. J 
922 - 1929 Cr. C. 143. 


5. 402. (Assembling for purpose of comm 

this sec. applies to mere assembling without 

preparation. 41 C. 530- 18 C W N. 498. 


Ittihg dacolty)* 
proof of oibtr 


••"ty ofprcpnra- 
mbliiig. Svl- 
; the place ef 
m under t®*’ 
41 C. 350 : 13 


U W N. 498. .t- 

-wbero the accused knew that the assembly was 

for the purpose of committing dacoity and that the roemoeri u 
on the proceeds of the dscolty, ho waa held guilty under this eectio 
7 \V K 61. i 

-where Unlicensed persons heavily armed with guns no 

swords conccaied under their efotbes. were found at about J1 r. 
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S. 402. (Asiembting for purpose of committing dacoity) 

— contd. 

on a road, and the District was notorious at that time as the scene of 
frequent and recent dacoities. held, in the absence of any expla- 
nation the existence of an latention to commit dacoity had been 
proved. 23 A 124 A. W. N 1901, 16. 

where the accused were residents of diffsicnt villages and 

lived .it a great distance from the village where they were caught 


that armed dacoitles bad been prevalent in the District, held that 
takiug all the circumstances into account, the only reasonable 
conclusion was that the accused were members of one party and 
that they collected for the purpose of committing dacoity. 84 I. C. 
860 • 26 Cr. L J. 380 : 22 A. L J 1028 ; 1925 All, 62, 23 A. 124 Ref. 

- — where s number of persons bclonsing to different villages 
were arrested together at a place far away from their respective 
houses and were found fully armed and equipped for committing 
dacoity, they were guilty under this ace. 94 I. C. 269 : 27 Cr, L. 


Or. B. 346 
S. 403. 


.— J— . gjj 

armed 

■ • dOS was 


: 9 A. I. 


(Dishonest misappropriation of property). 


-^wben possession of property is iunooently taken but 
dishonestly retained whether permaneotly or for the time being, 
it is criminal misappropriation. 15C. 388. 400, 12 2!. 49, but when 
there is no intention to cause wrongful gain or wrongful loss of 
property dishonesty la not made out merely from an intention 
to deprive the owner temporarily of the use of property. 27 p. 
B 1886. 

the cSence docs not depend on the consequence which 

has ensued, but only on the aot which has been done. 21 C. W. 
N. 573. 

•—to mleappropriate means to set apart for or assign the 
wrong person on a wrong use, and this must be done dishonestly. 
18 A. L. J.1131. 

•^—setting apart by one person for the use of some person 
other than himself and the true owner, may be misappropriation. 
27 P. R. 1886. 

prosecution need not establish that definite sum was 

misappropriated 52 B. 280s 1928 Bom. 148: 30 Bom. L. R. 325 • 
108 1. G. 505 ; 29 Cr L. J . 407. 


the section is in no 

to one's own use. 92 I. C. 
L. J. 297. 


way restricted to appropriating property 
585: 48 A. 288: 1926 All. 302: 27 Cr. 
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S. 403. (Dishonest misappropriation of property)— 

— -mere reteation in possession is not conversion to use, there 
must be actual conversion. H P. R. 1908, 17 A. L. J. 145. 

retention of money par se is not ordinarily an offence under 

this sec. 1928 Bom. 205: 30 Bom. L. ft. 624; 111 I. C. 730 ; 29 
Cr. L. J. 922. 

'—where the reversioner of a mortgagor sold some of the 
bricks of the mortgaged property that had tumbled down ana 
appropriated the price, he could not be convicted either under tnis 
sec. or 8. 426. 6 0 W. N. 34. 

——it cannot be laid down as an absolute rule that if a 
cannot move a thing away he cannot dishonestly convert it to his 

own use. 92 I. C. 747 : 27 Or. L. J. 331: 50 if L. J. 94: 24 L 
W. 603. 

—where the accused on the pretext of inspection took away 

the railway ticket of the complamant substituting his own ticket 
he committed criminal misappropriation. 25 A. W. N. 9. 

—where one of three partners removed from the shop sewe of 
the properties belonging to all three partners that alone weul» 


, * * ■ 1 • • . • ' ^ n .’ --.0 icnowlog It 

• • • . hen be fir*' 

. • • P. C. and not 

■ . .. '•R.256. 

— criminal breach of truat is a series of erlminsl mlsappte' 
priation by a person entrusted with the property misapprepriateo 
and a dishonest appropriation even for a short time is none the less 

an offence. Consequently the offence of criminal breach of trost is 

committed even where the act of the accused caused wrongful lo” 
for a time only. 68 I. 0. 157; 23 Cr, L. J. 557, 8 Bom. L 
951 Re/ 

—a general proposition that whenever marriage negotiation* 
break down, the relatives of the Jady hove a right to retaui too 
presents made with a view to tbo marriage, cannot be laid 
The element of dishonesty on the part of the accused b“* 
be proved beyond doubt. 1923 Cs), 57 : 72 f. 0. 318 : 24 Cr. L. J. Jt®' 
——a bull sot at large In accordance with the Hindu j fhe 
usage cannot be tbo subject of misappropriation as it is not m 
property of any person. 6 A. 51 : A. W. Jf. 1885, 826. 

-—where the accused person took pofsessho of a 
cow of which no owner could bo discovered ho is not guilty ol • 
offence under 8 403 I. P. C. 671. C. 497: 23 Cr. L. J.401: 9l 1- 
37 : 27 Cr L. J. 5 1926 All. 251. , 

— a person iindlog a property of which, from the °®***r’, 
tnoro must bo an owner, must take reasonable care of it ■ 
endeavour to find out the owner, but be is not bound to flaop» 
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S. 403. (Dishonest misappropiatien of property)— confd. 
extraordioarF mcaos for the discove^ Dor is be bound to be out of 
pocket fa discoyeriDB the owner wy means of adrertlsroent. 
above ease. 

when an article of no appreciable value is found in a public 

road the owner of whico the finder has no reasonable means of 
discovering, the appropriation of the article by the finder falls 
under illustration (a) of s 403 L P. C. and not under illustration 
If) of that sec. and therefore U is no offence 1930 Bom 176: 33 
Bom. L R 356 • 1930 Cr C. 552. 

where in a scheme amt a Hindu father who was accountable 

for a certain sum of money, was ordered to pay the amount, he 
Is not guilty of misappropriation. 94 I. C. 634 : 1926 ilad. 535 : 
1926 M. W K. 164 : 50 U. L J. 553. 

a receiver who attaches property but does not produce 

It IS guilty under this sec. although he is also civilly liable. 93 I. C. 
585 : 48 A. 283 ; 1926 All. 302 ; 27 Cr. L. J 297. 

—where a Railway Claims Inspector whose duty was to 
.-4- ->-• with the claimants and 

• , . t • t but did not credit the sale* 

• , . of criminal misappropriation 

• • . * ^.408 I. P. C. 99 I. C 593 : 


S.404 (Olshenest misappropriation of property possot- 
led by deceased pereon at the time of his death), 

^—8 404 does not apply to immovable property. 6 Bom, 


—8. 404 is not expressly limited to movable property, alone 
• •onverslon is easily possible of 
■ • • : trrials have been severed from 

i ■ . . C. R. Cr. 33 2 >i 58. 'Where the 

’ of rafters used in the bouse 

, • vere immovable property so long 

ds they were attached to the house but became movable pronertv 
•' -* '',49 : 


. by 
>ugb 

asti* 

live. 


1 he 
7 of 


4 ■ • gers 

who could possibly have no right to or Interest in the effects of a 
dead man and who misappropriated each effects but not to punish 
near relation who takes possession of and deals with the effects under 
a claim of ownership or as heir to the deceased. 1914 M. W. K. 791. 
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S. 405> \ (Criminal breach of trust) 

S. 40G. ) (Punishment for criminal breach of trust) 

“Being in any manner entrusted with property over 

property. 

■ — IP a prosecution for criminal breach of trust the prosecution 
must prove that a trust bad been created io respect of certain 
property and the accused violated that trust. 851. 0 839: 1923 
Lab. 32Z. . 

the word “entrusted" in a. 405 is used in its legal sense ana 

not in its ficurative or popular use. The sec. makes no distlnctwn 
between different kinds of movable property. 1928 Sind. 106 : -9 Cr. 
L J 431 j 108 I C 663 r 23 S. L. B. 13. 

—where the accused is to sell goods and return money on 
behalf of owner he is entrusted with the money be recieves ana 
commits an offence under this sec. when he fails to account for them- 
30 Bom. L. R. I27y : 1928 Bom. 521 { 114 I. C. 399 ; 30 Cr L. J 329. 

in a case of theft the original taking is without honesty anp 

crimiusl breach of trust 
with the consent of Ice 
but with the consent 01 
— .*-4 *u- is honest 

!p. L. J. 86. 

. ition could 

. to estab* 

. ,t he was 

. . . 94 : 23 Cr. 

L J. 220. 

’-—if the case for the prosecution is false on the whole, the 
accused is entitled to an acquittal whether bis defence Is true or 
false, above case. 

—the property In respeut of which criminal breach of trust 
can becommitted must be the propertv of some person other than 
the accused and the accused must hold such property 1“ trust fo 
such other person. 1931 Mad. 235: 1930 M. W. N. 790 : 1931 Cr. C. 331- 

where there is no trust this see. does not 

taking loan is not entrusted with any property, 6 L. R. B* 46. 3- r. «• 
1001. money advanced to a broker for the supply of articles is en- 
trusted to him. 7 L B R 278. , 

criminal Intent at the time of receipt of money is n 

necessary, 22 Jf. L J. 112. 10 M. L. T. 17. ^ . 

mere breach of contract Is not criminal breach of trui . 

6 L. B, R. 62 F. B.. 7 L. B. R 16 F. 8 . 

—this offence may be committed by misappropriation n 
property to the advantage of third person. 12 W, R. 39. , 

property entrusted to avoid It being of the 


.■erty cntrusiea to avoio ocing taicrn , ,i,e 

» decree mav bo the subject of this offence in the bands or 
trustee. lWeirA63. 

the accused cannot b 

trust simply because he became a 
423 1931 Cal. 184 . 1031 Cr. C.248 F. B. 


I be «.ld to l<o giiiriy of criminal b".'!' 
came an atecutor de son tort, 34 t^. ' * 
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S. 406. "Being in any manner entrusted with property 
over property"~contd. 

where mortgage debt wee fuUr paid up and endorsement made 

on the back of the document after which the mortgagee went inside 
bit house saiiag that be would return the bond but be did not 
. > ..j I — . — » gee. did not apply. 

■ irpose to a person 

■ I towards a debt 
of trust. 92 I. G. 

rty. 23 0. 372. 

this sec dees not apply to the misappropriation of the sale 

proceeds of a property entrusted to auctioneer. 41 C. 844. 

a Municipal Water Works Inspector has dominion over the 

water belonging to the Municipality and as such if he misappro- 
priates such water for bis own uso he commits criminal breach of 
trust 35 A. 361 20 I. C. 239 14 Cr. L J. 415 

this sec. applies to a partner also, 13 B. L R. 307 F. B, 21 

W R 59, but there must bo proper demand for account, 35 C. 
1103 and it must be satisfactorily proved that the accused has 
acted disbooestly and with a view to enrich himself claodestisely. 
1920 M.W.N, 346 

^—disposing of article purchased on hire-purchase system in 
violation of the contract, that is without payment of the last 
instalment, amounts to criminal breach of trust. 17 Bom. L. K> 670, 
7B.L T. 222. 21 A. L. J. 510: 45 A. 288 : 73 1. 0 508 : 24 0r. L. 
J. 620. 

— >where the agreement in question was by way of wager and 
coQsequently void under s. 30 of the Contract Act, a convietloa 


but It has been held that the trust contemplated by the 

sec. need not be in furtherance of a lawful object. In a criminal 
prosecution under s. 406 I. P. C. a stake-holder cannot say that 
there was no Irgai contract to pay tbe stakes over to the winner. 
101 I. C. 890 : 1927 Nag, 225 : 28 Cr. J. 506 : 23 N. L. R. 106. 

where a public servant being entrusted with Govt, funds 

for constructing building obtains the materials gratis from some 
body and appropriates certain sum as the price of those materials 
be commits criminal breach of trust. 86 1. C. 459, 4 Pat. 488: 1925 Pat. 
414 : 26 Cr. L. J. 811 : 3 Pat. L. R. 110. 

—where money was advanced la pursuance of a contract and 
there is no entrustment In a 6dnclary form any dispute arising out 
of the breach of the contract Is of cIvU nature and not criminal 96 
I. C. 501 :27 Cr. L. J. 949. 

if a person pledges the property pledged to him he is g 

under this sec, 6 M. H. C. Ap. 28, IS Burma. L. B. 2g6 bnt 

■ / 
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S. 406. "Being in any manner entrusted with property 
over property’*~contd. 

the absence of contract. 71 I. C. 58 : 24 Or. L. J. 10: 1922 Oudh. 
280. 


-^return of deposit to the brother of a depositor with the 
best intention and without moral turpitude does not amount to 
criminal breach of trust. 1929 Slod 119: 30 Cr. L. J. 735 : 1929 Cf 
104:1171. C. 157. 

—when the right to the property is disputed and oiaimed by 
third person this sec. does not apply. 28 C. 362. 

— —where an Assistant Station Master whoso duty it was to 

j t. |,y the 

’ • . • , and did not 

le was not 
I was not a 

trustee in respect of the excess amount collected, being bimseif 
entitled to the beneficial interest therein, d L. L. J. 12S: 75 

I. c. n. 

—retention of money by pleader is not in every case a 
criminal breach of trust, and a pleader retaining money for legal fees 
the recovery of which is time-barred is not guilty of offence under 
this sec. 1924 Nag. 47 s 6 N. L. J. 119 : 24 Cr L. J. 591 : 73 I. 0. 335 
—where the accused takes from a jeweller certain articles of 
jewellery on approval, under an understanding that he oau retain 
them as sold to him only if he pays the full value in cash and the 
accused without payment in full disposes of those articles, he will be 
guilty of criminal breach of trust. The property in the goods will 
not pass to the accused till be has paid the value in full and it is not 
open to him to contend that If be obose to appropriate them ^ 
could do BO leavmg the sailer merely to a suit for their value. 51 C- 
796: 82 I. C. 163; 25 Cr. I/. J. 1235; 1924 Cal. 816. 


"Dishonestly misappropriates or converts to his own use." 

actual wrongful gain or loss Is immaterial, only dishonest 

intention is essential. 38 M. 639. 30 P. R 1679, 9 A. 666. 

——actual loss to the principal or anybody else is by no means 
a necessary ingredient of the offence. 1930 Bom. 490: 32 Bom. L. 
R.U95 F. B. 


misappropriation may be effected by more mental act 

without actual expenditure, but such mental appropriation must be 
proved by some overt and vistblo act. 3GP. R. 1669. 

although mere retention of money does not necesssrllr 

raise a presumption of dishonest misappropriation, It may sometimes 
be inferred from the circumstances without direct evidence, (1905) 
V B. R. p. C. 19. 

- — failure to account for tbo money proved to have been 
received by the accused or giving a false account as to its * 
generally considered to be a etrong circumstance against tb® 
acpuied. but Is a mere piece of evidence and not conclusive, 

i'at SOD U [>at. L. f. 319 ; Ut I. C. 321 : 31 Cf. L. J. 2i9 : 1930 

t^’r C. 417. 



INDIAN PENAL CODE 


UU 


S. 406. “Dishonestly misappropriates or converts to his 
own use”— conid. 

—delay lo makios remittance to the Head Office according 
to departmental rules may beprima /ncic evidence of dishonesty 
if there is no explanation. But if there is possible explanation 
for the delay, in the absence of proof of converson or falsification 
of accounts no offence is made out by tno delay. 106 I. C 683: 
29 Cr L. J 90 : 9 A. I. Cr. R. 350 

mere delay in payment of money entrusted to a person 

docs not constitute an offence when there la no particular obligation 
to pay It at a certain date 58 M. L J 649 : 1930 Mad. 507 . 1930 
Cr. C. 5T9, 1925 Cal. 613. 

refusal to allow the removal of a box by the complainant 

left with the accused unless a debt due to the latter was cleared up, 
did not constitute an offence under this sec. 17 M L. J. 413. 

taking charge of pony condemned by the Municipality 




bli: 20 cr. L,. o. i 

321 31 Cr L. J. 249, 


-* act of the 
be proved 
Q the act Is 
was com* 
; 1921 Csl. 
.oi9; 121 1. C. 


—even a temporary retention is an offence provided it is dis- 
honest It Is not necessary^ or possible in every case of criminal 
breach of trust to prove In wbat precise manner the money was 
appropriated. But where there is no direct evidence of misappro- 
priation and one is left 
clearer evidence of disboc . . : 

appropriation is proved 1 . • > 

Cr. C. 417: llPat. L.T.31 

■it is not a criminal offence in every case for a pleader to 


the mere fact that the purchaser of goods subsequently 

denies the receipt of the goods does not make him guilty of the 
offence of criminal breach of trust or misappropriation. 72 I. C. 172 • 
24 Cr. L. J. 332. 

to constitute an offence of criminal breach of trust It is not 

necessary that the accused should have actually taken ta 
property such as cash from the possession of another and 
It to bis own possession. It la sufficient if certain a 
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S< 406. "Being in any manner entrusted with property 
over property*'— conW. 

the absence of contract. 71 1. a 55: 24 Cr. L J. 10; 1922 Oudb. 
280. 

return of deposit to the brother of a depositor with the 

beat intention and without moral turpitude does not amount to 
criminal breach of trust. 1929 Sind Il9- 30 Cr. L. J. 735 ; 1929 Cf. 
104 ; 117 I. C. 157. 

——when the right to the property is disputed and claimed by 
third person this sec. does not apply. 28 C. 362. 

—where an Assistant Station Master whose duty it was to 
issue tickets to the passengers and to charge fares as fixed by the 

T>---i — j- — — . -i. — ~ — n- {jo^ 0 tg gnd did not 

held that be was not 
• f trust, as be was not a 

olleeted, being himself 
■ . • • I. 6 L. L. J. 125: 75 

—retention of money by pleader is net in every case a 
criminal breach of trust, and a pleader retaining money for legal fees 
the recovery of which is time-barred Is not guilty of offence under 
this sec. 1924 Nag. 47 ; 6 N, L. J. 119 : 24 Cr L. J. 591 : 73 1. C. 335. 

—where the accused takes from a jeweller certain articles of 
jewellery on approval, under ao understanding that be can retain 
them as sold to him only if be pays the full value in cash 
accused without payment In full disposes of those articles, he will be 
guilty * >»».- property in the goods will 

the value in full and it is not 
1 chose to appropriate them he 

, ik..). irali'O 51 C. 

**Oishon«stly misappropriates or converts to his ovvn use-" 

— /.» .,» — . only dishonest 

; " • ■ 666 . 

■ ■ : • is by no means 

. • • • 490; 32 Bom. L. 

R.1195F. B. 

——misappropriation may be effected by mere mental act 
without actual expenditure, but such mental appropriation must p» 
proved by some overt and visible act. 30P. R. 1889. 

—although aere retention of inonoy does not aecessaruy 
raise a presumption of dishonest misappropriation, it msy 
bo inferred from the circumstances without direct evidence, 

U B. R. P, C. 19. 

—failure to account for the money proved to have bce 
received by the accused or giving a false account os to its usp * 
generally considered to be a strong circumstauee ngalnst jn 
accuffc/. but is a mere piece of evidence and not <ron?luj)ve. i 
i'at 209 n Pat. U f. 319; Ul I. C. 321 ; 31 Cr. L- J. 219 : 

Cr C. 417 
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S. 406. "Dishonestly mlsapppspriates or converts to his 
own use”— conM. 

—delay in making remittance to the Head Office according 
to departmental rulea may beprima /acie evidence of dishonesty 
if there is no explanation. But If there Is possible explanation 
for the delay, in the absence of proof of converson or falsihcation 
of accounts no offence is made out by toe delay. 106 I. C 682: 
29 Cr. L. J. 90 9 A I. Cf. R. 350 

mere delay in payment of money entrusted to a person 

docs not constitute an offence when there is no particular obligation 
to pay It at a certain date. 58 M. L, J. 649 : 1930 Mad 507 : 1930 
Cr C. 579, 1925 Cal 613. 

refusal to allow the removal of a box by the complainant 

.■ * ■ ’ ‘ • ' ‘ared up, 

, . ‘‘ icipality 

■ . • for the 

* ■ it to an 

■* N 197. 

* . > with him 

, . • ) Burma 

L. n. iiii r . U. 

. 4t.. 1. .e 4. 41.. .,-..4 ggj Jjjg 

be proved 
D the act is 
was com* 
r 192^ Cal. 

bl5* 26 or L. . 1 . •1V.4W 1 at. AU,>: li 1 ai. i4. J.oi9: 181 1. C. 

381 . 31 Cr L. J. 249. 

—even a temporary retention is an offence provided it U dis- 
honest It is not necessary or possible in every case of criminal 
breach of trust to prove in what precise manner the money was 
appropriated. But where there is no direct evidence of misappro- 
priation and one is left 1 - 44 .,. 

clearer evidence of dishot 

appropriation is proved 1 1 

Cr. C.417: llPat. L.T. 31 

it is not a criminal offence in every case for a pleader to 

retain fees the legal recovery of which may be time-barred. It must 
be remembered that a pleader will not be willing to continue to act 
for a party unless be is paid all bis fees. 6 N. L. J. 119: 73 1. C. 
335 : 24 Cr. L, J. 591 ; 1924 Nag. 47. 

the mere fact that the purchaser of goods subsequently 

denies the receipt of the goods does not make him guilty of the 
offence of criminal breach of trust or misappropriation. 72 1. C. 172 • 
24 Cr. L. J. 332. 

—to constitute an *— •— s — 1 1 .. — t. — 4 ,, . 

necessary that the accus . , ■ 

property such as cash fr . , ■ ' 

It to his own possestion. . ■ , 
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S. 406. "Dishonestly misappropriates or converts to his 
own use" — con^d. 

transferred from the account of another to one's own account. 
1926 Lah 385 : 6 Cr. R. 417. 

- — where in a scheme suit a Hindu father who was accountable 
for a certain sum of money, was ordered to pay the amount he >3 
not guilty of breach of trust. 94 I. 0. 634: 1928 Mad. 535: 1926 

M. W. N. 194: SOW. L J. 553. 

"Dishonestly uses discharge of such trust." 

if there is a contract that the accused is to render accounts 

at a particular place and fails to do so as a result of his criminal 
act in respect of bia money, ha can without unduly straining the 
language of sec. 405 be said to dishonestly use the money at that 
place as well, m violation of an express contract and so commits 
the offence of criminal breach of trust at that place also, 29 C. 

N. 432 : 4i C. L. J. 80 : 86 I. C. 213 : 1925 Cal. 613. 

when a person received money which be is bound to account 

for hut does not render any account be is guilty iioder this sec. 
(I909i U. B. R. P.0.21. 

—where the accused, entrusted to make silver ornaments 
Introduced copper into the ornaments he was guilty under this sec. 
4 B, H. 0. 16. 

■~-whcre a printer entrusted with a block to print catalogues 
used It for the purpose of printing a rival firm's catalogue, he was 
guilty under this aeo. 1 U. P. L. 69. but It has been held that 
deterioration of an article eucb as turbau. by use, being not a loss 
of property to the owner, constitutes no ofi^ence. 2 L. B. R. 216: 
10 Burma L. R. 249 F. B. 

» where the accused being entrusted by a court officer with 
certain movable property attached ID execution of a decree did not 
produce U at tho time of sale and evaded service of notice, ha was 
not guilty under this sec. JC A. L. J. 600: 19 Cr. 1.. J. 975 : 47 
1. 0. «7i 

non-user of money for the purpose intended does not 

necessarily amount to criminal breach of trust, there must be some 
dishonest user. 1 U. B. R. (1897-1901) 845. 

-—an agreement between the oomplainant and the accused 
that the money embezzled shall be refunded cannot bo pleaded by 
way of defence. 1 Weir CJ (1886). I Weir 465 (1883). 

where the charge was ctimloal breach of trust with respec* 

to some deeds, the accused could not bo convicted for embezzling 
ibe amounts mentioned therein. 12 0. W. N. 577, 41 C. 8)4. 

the pTOHoeution must prove that a trust had been created 

in respect of the property and that the accused had violated that 
liwat >5 1 C. bO? : 1925 Lah. 321. 

the accused as booking clerk recovered In excess of th* 

legal charge but did not credit it to tbo Railway, bold that be could 
nut he convicted oI tb« offence under a. 405 as ho was in uo sense* 
truitvr 75 1, C. 79 : 2tCr. L. J. 873: 19»3 Lah. 235. 
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S. 406. "Dishonestly uses discharge of such trust” 

— confrf 

—— ID tbe absence of contract to the contrary sub-pledge by 
pledgee 13 not an offence <11. C. aS 24 Cr. L J 10: 26 O. C. 4: 
1922 Oudh 2SJ. 

It cannot be said that it would be impossible under any 

circumstances for a person to cominit criminal breach of trust m 
respect of bis own property. 45 M L J. 133 . 32 3J. L. T. 234 : 
72 X C 612 : 24 Cr. L J. 452 
Trial. 

place of trial for crimiaal misappropriation is the place 

where the money misappropriated was received by the accused. 
77 1. C 425 

where the accused is convicted under a. 406 a direction that 

the accused should pay tbe complainant the amount spent for 
court*fee is illegal. 25 Cr. L. J. S6S. 

s. 407. (Criminal breach of trust by carrier &e.) 

to constitute an offence under this sec. it must be shown 

that at least some of tbe property entrusted caunot be accounted 
for by the accused. 9 Bom. L. It. 229. 

——where tbe accused was ^ntrusted with certain quantity of 


323, nof/o/. 

S. 408 (Criminal breach of trust by clerk or servant). 

, kw o •» servant 

of the fi • ' ' , 

, • . . tinues to 

do BO. * ■ , • ' , , 

— " the accused must be entrusted with tbe property in the capa- 
city of clerk or servant. 8 W. R. 12. 

a Municipal Water Works lospecior has dominion over the 

water belonging to the Municipality and as such if he mis- 
appropriates such water for bis owu use be commits an offence under 
this sec 35 A. 361. 
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'S. 40Q. (Criminal breach of trust by clerk or servant)— contd, 

—if a servant receiving money for specific purpose did 
not use it for that purpose and when asked falsely said that he used 
it for that purpose he is guilty under this sec. 22 0. 313. 22 M. L. J. 
112 - 10 M. L. T. 517 : 13 I. 0. 108 : 13 Cr. L. J. 15. 10 W. R. 28. but 
the property must be entrusted as clerk or servant. 40 A. 663:47 

I. C 867 

it is not for the criminal court to usurp the functions of a 

cwtl court and assist a complainant in recovering from the person 
to whom they were made over for disposal. 65 I. C. 1000 : 23 Cr. L. 

J. 216. 

where the relationship between the complainant and the 

accused was one of partnership and the case was the outcome of a 
dispute as regards their respective liabilities and there was a receipt 
executed by the complainant in favour of the accused determining 
the liabilities the conviction of the accused under s. 408 is not 
sustainable. 1931 Pat. 159 ; 130 I. C. 833 : 1931 Cr. 0. 399 : 12 Pat. 
L. T. 355. 

——where the accused being ordered to take certain bags of 
papers and forms to a certain place and there to burn and destroy 
them, did not do this but took away the papers, bo did not commit 
any offence under this sec. 29 C. 489. 2 C. W. K. 216. 

—excessive delay In remitting revenue collections to the 
Treasury Is an offence under this sec. committed by a village officer. 

1 Weir 464. 

—the bare retention of moneys entrusted to the servant of a 
private firm for fifteen months, though may raise serious doubts 
against the bona yfdcs of the servant, cannot, by Itself, substantiate 
a charge of criminal misappropriation. 4i) 1. 0. 303 : 18 Cr. L. J. 6o5. 
-33 A. 249 Dist. 

where the clerk of a co-operative Bank received moneys from 

some of the members with instructions to pay the amount to another 
affiliated Back but the clerk Instead of so paying became a lueoiber 
of tbc society and took a loan from the society be could not be 
convicted under 8. 40S as there was no evidence of an intention to 
mUappropriate the sum. 1929 Pat. 5C6 ; IIT I. C. 632 : 1929 Cr. C. 
266 : 30 Cr. L.J.812. 

—when the act of the accused causes wrongful loss to his 
master even for a time only ho Is guilty of the offence. 8 Botn. L. 
IL951. • ,, 

—to convict a person of abetment of this offence it must bo 
proved that the transaction was a dishonest one and the acc^oo, 
with the knowledge of the dishonesty and breach of trust of ibo 
servant, abetted him. 4 C. W. N. 309. 


nccessar ■ ■ ■ * 

It. 401 •. } 

finding of a certain deflntto sum traced to the acoused. Where jury 
gave a qualified Tcrdiot that the amount misappropriated was muc 



IMDIAN PEKAL code. 


1215 


S. 40B. {Criminal breach of trust by clerk or servant)— con/d. 
lest than that mentioned la the charge, but was not able to say 
definitely what it was, a conviction could not be baaed on such 
verdict 29 O W. N. 54 : 40 C L. J. 555 ; 1925 Cal. 260 : 85 I. C. 572 : 
1925 Cal. 260 26 Cr L. J. 532. 

when a clerk is entrusted with certain sum of money and he 

misappropriates them and is charged In respect of specific sum he is 
rightly convicted under this sec. 53 B. 119; SO Bom. L. R. 1530: 
1928 Bom. 557 : 113 I. C^612 : 30 Cr. L. J 185. 

a trial in respect of a gross sum embezzled between two 

specified dates does not bar a second trial in respect of different 
sum embezzled during the Intermediate period. 1931 AIL 209 ; 1931 
All 190 ; 32 Cr. L. J. 376 ; 1931 A- U J. 98 s 129 I. C. 558. 1923 Cal, 654 
Re/ 32 I. C. 153 notfol 

\t is settled law that a servant entrusted with a property 

must give true account of it. 2 Rang. 476 : 1925 Bang. 47. 

sale of article purchased on bire>syBtem without payment in 

full, in violation of agreement, is criminal breach of trust. 7 Bur. 
L. T. 222 : 24 I. 0. 161 1 16 Cr. L. J. 425. 45 A. 288, 73 I. 0. 508. 

where a charge of criminal breach of trust is made against 
a general agent of a trader with general authority to expend 
money, the ease must be sure in -”***•*** ‘t •" •* t** “ "•“* 

balance as having been misappro ’ , ■ 

^—conviction by a M. of > ’ , , 

* r by a Court of Sessions 

• • Itlog verdict of the jury 

in respect of charge under s. 408 asked the jury to give their verdict 
in respect of several items of the charge, and the jury 
returned a verdict of guilty as regards some of the items and 
not guilty as regards others and the Judge convicted the accused, 
held that though the form in which verdict was asked for and 
expressed was wrong, proper form being simply to aik the jury their 
verdict in respect of an offence under 8.408 it did not prejudicially 
affect the accused. 34 0. W. N. 901 ; 1930 Cr. C. 1117 ; 1930 CaL 717. 

S.409- (Criminal breach of trust by public servant or 
by banker, merchant or agent). 

—to apply this sec. the breach of trust must be committed 
in the capacity of a public servant as such. 8 W. R. 1. 24 P R 
1876, 2 C. L. a. 515. 

when a Post 3faster receives money for money-order and 

misappropriates it. he is guilty under this sec. 7 A. 174 F. B, 

—where a Post Master handed over a V. P. to the addnosee 


—where a parcel clerk denied 
V. P. article for more than ten days 




1216 


INDIAN PENAL CODE. 


S. 409. (Criminal breach of trust by public aerranforfay 
banker, merchant or agent-^contd. 
register he was guilty of criminal breach of trust. 94 I. C. 355: 
5 Pat. 573 : 7 Fat. L. T. 807 s 27 Cr. L. J. 611 : 1926 Pat. 299. 
•—banker includes a cashier or shroiT, 19 P. R. 1908. 

for a coDviotico under this seo. all the elements constituting 

the offence must be strictly proved and if the charge is that a 
worthless property has been substituted for a valuable one it must 
be positively proved that there was some valuable property in the 
package when it came under the control &f the accused. 29 C. Vf- 
N. 260 : 41 O. L. J. 87 ; 86 I, C. 38 : 26 Cr. h J. 662 : 1925 Cal. 501. 

a constable dishonestly misappropriating the pay of the 

tbana potioe, 3 W. H. 44, a clerk in a record room allowing the 
return of a document without an application on a stamped paper. 
27 A. 260, a Postmaster paying to the holder of certain cash certlB- 
cate at a lower rate and misappropriating the rest. 42 A. 204, an 
officer in the salt-department making a false entry in the account 
book and appropriating salt at a reduced price, 1 Weir 467, the 
directors of a bauk paying false dividends out of the deposits thus 
causing wrongful Joss to the depositors, 16 A. 8S, was guilty under 
this sec. 

the law always regards the offences of criminal breach o' 
trust with respect to public moneys as one of a epecielly serioul 
nature as regards aentenco. 106 I. C. 337, 29 Cr. L. J. J. 

—where the accused was ebarged with three offences under 
*. 477 A, and three offences under this sec. the trial was bad for 
miejoinder of charges. 16 C. W. N. 1152. 

“—to constitute an offence under s. 409 I. P, C. criminal inten- 
tion ia necessary which is a matter of iofereooe from the facts 
proved. But it cannot be sustained with respect to the acts of ^n 
agent. 87 I. C. 962 : 26 Cr. L. J. 1042 ; 1925 Oudh 676. 

when an agent produces bis lists of nccounts and admits 

the withdrawal of money, even If there is good ground for suspi' 
oion that be was not altogether booest, yet so long as there is no 
intention to misappropriate money belonging to hie principal hts 
prosecution under s. 409 I. P. C. for criminal breach of trust is not 
the proper remedy • the proper remedy lies in a suit for accounts 
in the civil court. 1930 Pat. 22J : 1930 Cr. 0. 429. 

—the mere possession of tbo property is not sufficient 
prove the charge without something to indicate the appropriation 
or conversion though long possession without any attempt to uno 
the owner may amount to evidence of intention to do so. 1928 Bom- 
205 ; 30 Bom. L. R. 624 : 111 I. C. 730 1 29 Cr. L. J. 922. 

— s. 409 I, P. C. cannot be construed ns involving that aof 
head of an office who is negligent la seeing that the rules 
remitting money to the treasury oro observed, is ipso Jaeto gui**y 
of the offence of criminal breach of trust. Something more 
necessary to bring home the dishonest Intention which is one oi 
the ingredients to constitute an offence under this sec. 1928 Bom. 

205 s 30 Bom. L. 11. 624 ; 111 I. a 730 : 29 Cr. L. J. 922. 
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S. 409. (Criminal braaeh of (ruat by public aervant or by 
banker, merchant or agent)— roa/c/ 

usuaJiv in a case under s. 409 I. P. C. the property in 

ijuestion IS no Umper existent or has passed from the dominioa of 
the accused, hut tvhen the accused atiti retains dominion over the 
property and has some claim to it. even If It turns out not to be 
sustainable in latv. there la no offence under s. 4U9 unless the claim 
IS nierels a pretence and not bona fide. 28 C. W N. 831 ; 81 I C. 
b’a 25 Cr L J 11153 • 1924 Cal 908 

an invGstih'ation into whether a transaction was beoam! 

or D‘>t should not ordinarily be undertaken by a criminal court. 
/ibme C'ise 

criminal courts should not be invoked in respect of matters 

n-hicb should be investKcated in a civil suit. 28 C. W. N. 850:82 
I C 131 25 Cr. L J, 1203 • 1924 Cat 893. 

——DoD-payment of Diooey to person aiitborised to receive them 
for about a year raises the presumption of conversion to one's own 
use 1923 t-ah. S6b 

— conversion is none the less a conversion only because no 
cash passes 11 Lab. L J. 384 • 30 Cr. L. J. 954 t 118 1 C. 650. 

managing director of Bank deceiving shareholders as to thr 

real profits causing wrongful personalgalo by falsification of balance' 
sheet Is guilty uoder this sec. 1915 P. W. R 23 : 29 1. 0. IDS r 
15 Cr. L J 4:8. i35 C 450 • 12 C W. N 58 5 7 Cr. L J. 378 { 14 0. W. 
K 82 10 Cr. L J 581 : 16 A. 88) Dttt. 

when a debtor executes a huodi in favour of the Bank and 

the 5fanaglng Director pays off bis ovm debt in discounting the 
biindi, held under the circumsunce of the case there was no crimi- 
nal ralsappropnatioa 164 P. W. R. 1915 . 29 J.C. 75: 16 Cr. h. J. 
443 

when an Amlo collects money and does not pay It into court 

' '' n> - »-•. pjesumption that he has mis* 

' • explain bis conduct. 95 I. C. 

. a kabulyat providing that hO’ 
would realise rent and pay tbo same to the Government and in case 
of failure to do so the Govt, would realise the same from him and the 
raoujd.ir collected rent but did Dot remit it and was prosecuted 
under s. 409 J. P. C., held that the position of Ihe moujdar was that 
of lessee and be could not be convicted under this sec. 47 C L J 
442 : 110 I. C. 97: 29 Cr, L. J 641; 1928 Cal. 321. ' ’ 

where the accused was a tax daroga in the Municipality 

and embezzled money which be bad receired and failed to account 
for them be was guilty under this section and though the burden 
was initislly on the prosecution, when the prosecution proved the 
receipt of money by the accused it was for him to show that he had 
not converted them to his own use. 45 C. L. J. 207 : 1927 Cal saq - 
101 1. U. 597 : 28 Cr. L. J. 469. ' ' 

—where the offence of embezslement was ex hyj>olhesi 
plete long before, anything done subsequently to help the . 
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S. 409. {Criminal breach of trust by public servant or by 
banker, merchant or a gent) — eontd 
to conceal the embezzlement does not amount to an abetment of an 
oiTence under s. 409 though it might he punishable under some other 
section of tbe Penal Code. 1928 Lab. 382,1921 Pat. 28SJ?e/. 

— -•an oiTencc under this see. should be tried where it is alleged 
to have been committed. 28 G W. N. 850:82 I. C. 131 : 25 Cr. L. J. 
1203 : 1924 Cal. 893. 20 N. L. R. 72 

where the complainant residing in one place appointed the 

accused who was a resident of another place his agent for the sale 
of certaiocommodities at certain place and tbe accused misappro- 
priated tbe sale proceeds, the court at the place where the com- 
plainant resides has not the jurisdiction to entertain a complaint 
under s. 409 I. P. C. 108 I. C. 901 : 29 Cr. L. J. 453 : 10 A. L Cr.. 
R. 92. 

wrong payments and wrong entries in books of account 

though may give rise to strong suspicion, cannot form the sole 
basis of a conviction under s. 409. Where money drawn by the ^m* 
cipdl of a school for tbe payment of a bill due to a particular firm 
_ .. . .j.. L . — j.. — . — .-...j » — ...j, ,f BTinther 


where tbe accused la capacity of an aocountaot of a 
Municipality puts up cheques drawn to self for the Chairmau s 
endorsement pursuadiug the chairman who is Ignorant of £ngi<tn 
that they were for contractors, draws tbe money from the treas“fj 
but cannot be convicted 
I he was never entrustea 
4C1 { 1931 M. W. N. 399 ; 


a Forest Range OSicer cannot be convieted for an offeo*^® 

under s. 409 I. P. O. for having allowed a license holder to cut 
growing teak trees instead of aule-nathat teak-timber because toe 
offence was one committed in respect of immovable property. 1’^” 
Rang. 158 : 1930 Cr. C. 590 : 8 Rang. 13. 

where entrustment of goods in respect of which the offence 

Is committed is made to the firm and no personal .'ntrustmept o 

the goods is made to the manager of the firm the 

be held criminally liable for breach of trust. 1930 Nang. 332 ••i-' 

Cr. 0. lies. 

a President of a Co-operative Credit Society was authoriied 

to draw u certain amount of monoy from a bank. 

ting It to the Society he retained »he omouat himself with to 

permission of the fellow meoibera, as he needed it for some 

Under the circumstance the offence committed, if any, 

of a technical nature and the acensed should bo . 

benefit uf doubt being exercised ia his favour. 12 Lab. L. 3* I 

1930 Cr. C. 12 »l s I93o 1015 : 129 I. C. 286 ; 32 Cr. L. J. 274. 
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S. 409. (Criminal breach of trust by public -servant or by 

banker, merchant or agent) —contd. 

tbe mere fact that on account of sheer timidity or on 

account of a desire to avoid ruDnine the risk of disgrace of criminal 

. j \i rz — . service, cither the accused 

. . amount said to have been 

, due. would not furnish any 

lU Cr. C, 728 : 7 0. W. N. 

^64 

the manager of a Court of Wards cannot be prosecuted in 

respect of any alleged misappropriatiou without the sanction of the 
■Collector who appointed hire 1931 Pat. 86 : 130 I. C. 543 ; 32 Cr. L. 
J 355 • 12 Pat. L T. 421 1930 Cr. C. 206 s A. f. R. 1931 Fat. 191 : 12 
Pat. L T 421 

under the provisions of s 497 Cr P. C a Magistrate has 

no power to grant leave to an accused in cases falling under s. 409 
I.P.C. 1930 Rang. 335 : 1930 Cr C. 1151. 3 Rang. 538 on. 

Ss 410, 411. (Stolen property, dishonestly receiving 
stolen property). 

X— before the accused can he called on to account for the 
possession of stolen property there muHt be reason to believe that 
the property found m the accused's poKsesslon was stolen. SO C. 
S64 72 i C. 312 : 24 Cr. L. J 372 : 1913 Cai 596. 

—the word "believe** in s 411 is very much stronger than 
the word "suspect" and it requires to show that the circumstances 
were such that a reasonable mao must have felt convinced in bis 
mind that the property was etolen property. It is not sumcient 
to sny that the accused was careless or that be bad reason to suspect 
-that the property was stolen or that be did not make sufficient 
inquiry to ascertaiu how the property was acquired. 1923 Cal. 
264, followed m 1929 Oudb. 213: 30 Or. L. J. S69 : 115 1. 0. 759: 
-6 O W N 208. 

a person has "reason to believe" a property to be stolen when 

-the circumstances are such that a reasonable man would be led by 
a chain of probable reasonings to the conclusion or Inference that 
the property was stolen property. 37 F. R. 1838. 

-.-^-a conviction cannot be had under a. 411 until it is clearly 
proved that properties were stolen properties. 19 N. L. R. 176 • 
75 1 C. 544: 24 Cr, L, J. 960. 

the prosecution must prove both that the property was 


flionthe cannot be convicted coder «. -Ill I. P. C. 1929 Ail 
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Ss> 410. 411. fstolen property, dishonestly receiving stolen 
property)— conid. 


119 I. C. 663 • 30 Cr. L J. 1133: 1929 Or. C. 645, 36 P. W. R. 1911 
Cr. Rel. on. 

— —but it has been held by the Punjab H. C. that it is not 
correct to say that to convict a person under s. 411 there must be 
proof of theft. 96 I, C. 869 : 1926 Lah. 640 ; 27 Cr. L. J. 1013. 

there must be dishonest receiving or retaining. 19 P. W- 

R. 1914. 

— -where the property is stolen out of British India the accused 
who brings the property in British India, may be punished under 
this sec. in India. 30 P. R. 1891. 6 0. 307. 10 B. 186, 26 A. W. N- 
52 but where the theft is committed in British India aud the 
accused is found in possession of the property outside British India 
be cannot be punished under this sec- by the British Indian Courts 
18 C. W. N. 1178. 

——to constitute dishonest retention there must have been a 
charge in the mental element of possessicQ. ISP. R 18S4. 

—there may be dishonest retention without any guluy 
knowledge at the time of receipt. 4 M. H. C. Ap 43. 

—a person dishonestly misappropriating the property cannot 
be guilty of dishonest retention. 8 L. S. B. 254. To convict ror 
diabooest retention of stolen property it must be shown that the 
accused being m inooceot possession acquired the knowledge that 
it was stolen and then retained it dishonestly. 31 P. R. 1879< 

—when ft stolen property is found m a house oeoupied by 

ea^n.ot.n— ^ f . bouss cauDot be held lj*hle. 

" . • . but the manager of a Hindu 

for the illegal possession of 
598: 6 Or. L. J. 23. 

manual possession Is not necessary to constitute the offence. 

Where the consignee of railway goods presents the railway receipt 

to the station master and takes the formal delivery of some stol^ 

articles he receives the articles within the meaning of this soc. 40 L. 
990 : 14 Cr. L. J. 318 : 19 lud. O. 1006. 

— where the evidence docs not show whether the properties 
were all received on one day or on diS’crent dates, nO presumption 
can be drawn as to the date of receipt either way. 6Pat. wJt 
5 Pat. L. T. 318 s 2 Pat. L. R. 131 Cr.: 81 1. 0. 226 : 25 Cr. L. J- = 
1925 Pat. 20. 

—whore two properties are received on the satno day. **■!?/“* 
conviction is illegal. 83 I. C. 481 ; 26 Cr. L. J. 1 : 1925 Oudh. 

where properties stolen at different places are 

the accused he can hr convicted separately of receiving 
property. 96 1. C. 120 : 27 Cr. h. J. 872. 

——8. 562 does not apply to a case under s. 411 I. P. C. 1 ■ 


L. ft. 174 • 1923 Pat. 237, , 

where stolon property was found in a shed boloogiug ^ 

to three brothers and la tho charge of a servant and the f*^**^. , 

bsQwed that the accused was living some miles away and us 
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€s. 410, 411. (Stolen pfoperty. dishonestly receiving stolen 
property)— 

-visit it only occasionally, a conTictlon under s. -Il] li bad. 74 I. C 
S71 : 24 Cr. L J <6r. 

where all the accused were found in a bouse oo one day- 

disputing as to wh.at was to be done with the booty and a dozen 
people were seen discussing as to how the booty was to be divided, 
it was sufficient to sustain a conviction under ss 411 and 414 I. P. C 
94 I C 703 : 7 Pat L T 5^7 • 27 Cr L. J. 657 r 192C Pat. 316. 

•—there cannot be receiving when the exclusive possession 
vemaiDs witb the thief 4 M T. 415. 

false claims to property does not amount to receipt of 

property Rat Un Cr. 416 

property obtained in exchange of stolen property is not 

stolen property 39 P R. I8SI. 24 W. K. 33. 

- mere suspicion of the accused is not enough to constitute 
receiving stolen property 39 P R 1881, 26 P L R. 165. nor his 
erroneous belief. 41 Cr Rul 1KH8 - Hat Un. Cr 3S9, knowledge 
of the accused must be proved 32 P L. It. 1905 2 Cr. L. J 1S9 

'the receiver need not know who stole the property 23 

A 266 

^—recelviag property stolen by child who is discharged under 
« 83 I. P. C IS punishable 6 Af 373. 

—evidence of the accused being a habitual receiver of stolon 
property will oot suffice, particular case must be proved. 9 A. 
t. J 370 • 1 3 Cf. L J 2S4 14 Ind C 606. 

—identity of the property must be proved, resemblance will 
rot do. 1 P L T 727. 194 P L. R. 1912, 35 P. W. R 1912. 
Rat Uo Cr 227. it is generally impossible to identify sweets, 35 
p W. R 1912 194 r. L R 1912 13 Cr L. J. 720 ; 16 Ind. C. 
528. 22 P. W R. 1912 . 13 Cr L. J. 555 ; 15 Ind C. 971, or goods 
of common pattern 1923 Lab. 36. 

possession raises a presumtion of guilt unless explained 

by the accused 25 W. R 10.9 Bom L B. 27, 13 W. R. 26, 34 
P. W. R 1914 • 15 Cr I,. J 354 : 25 Ind C 982. 1921 Lah 80. 

■ — but the mere fact of possession of stolen property is not 
in all cases sufficient to warrant the inference that the accused was in 
possession of it dishonestly and to cast upon him the onus to 
.displace the inference of disbooesty. 1930 Pat. 353 : 122 I C. 586 • 
1930 Cr.C. 584 s 31 Cr L J 447. 

—and where the accused gives an explanation for bis 
possession of stolen goods which to the mind sounds probable, though 
not convincing, the onus is on the prosecution to prove the guilt 
nf the accused just as in any other criminal case By reason 
. ' ■ • ‘ ' * ••J*' . J follow that 

■ ^ la came by the goods 

“ • • ■ court is entitled to 

. • • ■ lars as to the origi 

of possession and to draw unfavourable inferences Id case of , * 
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Ss. 410, 411. ^Stolen property, dishonestly receiving stolen 
property)— confrf. 

119 I. C. 863; 30Cr. L J. 1133; 1929 Of. C. 645. 36 P. W. R. 1911 
Cr. nel. on. 

but it has been held by the Punjab H. C. that it is not 

correct to say that to conviot a person under s. 411 there must be 
proof of theft. 96 I. 0, 869 : 1926 Lah. 640 : 27 Cr. L J. 1013. 

there must be dishonest receiving or retaining. 19 P.”* 

R. 1914. 

where the property is stolen out of British India the accusei 

who brings the property in British India, may be punished 
this sec ID India, 30 P. R. 1891. 6 C 307. 10 B. 186. 26 A. W. h. 
52 but where the theft is committed in British India and the 
accused is found in possession of the property outside British India 
he cannot be punished under this sec. by the British Indian Courts- 

18 C. W. N 1178. 

— — •to constitute dishonest retention there must have been a 
charge in the mental element of possession. J8P, B. 1864 

—there may be dishonest retention without any guilty 
knowledge at the time of receipt. 4 M. H. C. Ap. 42. 

—a person dishonestly misappropriating the property canno' 
be guilty of dishonest retention. 8 L. B R. 254. To convict for 
dishonest retention of stolen property It must be *“**;,! 

accused being in innocent possession acquired the knowledge tna» 

It Was stolen and then retained it dishonestly. 31 P. R> 1879. 

——when a stolen propertv is found in a bouse ocouplen y 
several persons every occupier of the house cannot be held liable, 

19 AI. L, J 30, 32 A. 445, 2 U. P. L 12. but the manager of a Bin<W 
joint family IS nrimo/uc/e responsible for the illegal possession 
stolen property. 1 P, L. T. 431, 29 A. 598- 6 Cr. L. J. 23. 

manual possession is not necessary to constitute the offenc* 

Where the consignee of railway goods presents the railway 

to the station master and takes the formal delivery of some stogie 

articles he receives the articles within the meaning of this sec. 4U 
990 : 14 Cr. L. J. 3l8 ; 19 Ind. C. 1006. 

where the evidence does not show whether the 

were ail received on one day or on different dates, no presump 

can be drawn as to the date of receipt either way. 

5 Pat. Xi. T. 318 r 2 Pat. L. R. 131 Cr.: 81 1. C. 226 : 25 Cr. L. J. • 

1925 Pat 20. je 

-—whore two properties are received on the same day, sep- 
conviction IS illegal. 83 I. C 481 . 26 Cr. L. J. I : 1925 Oudh. -Jb- 

where properties stolen at different places are 

the accused ho can be convicted separatoly of receiving s 
property. 96 J. C. 120 ; 27 Cr. L. J. 87J. 

562 does not apply to a case under s. 411 1. P* 

L. R. 174 . 1923 Pat 237. . 

where stolen property was found in a tbed j^nce 

tu three brothers and in the charge of a servant and ? f,' j to 

hioired that the accused was living some miles ntvay acn u 
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Ss. 410, 411. (Stolen propepty, dishonestly receiving stolen 
property)— conl</ 

-visit it only occasionally, o conviction under s 411 is bad. 74 I. G 
2U : 24 Cr. 1. J 767. 

where all the accused were found id a house on one day 

disputing as to what was to be dono with the booty and a dozen 
people were seen discussing as to bow the booty was to be divided, 
-it was sufficient to sustain a conviction under ss. 411 and 414 I P. C 
94 I C 703 . 7 Pat L T. 567 27 Cr L. J. 657 ; 1920 Pat 316. 

there cannot be receivlDg when the exclusive possession 

remains witn the thief 4 M I,. T. 415. 

false claims to property does not amount to receipt of 

prope’ty Rat. TJn Cr. 416 

property obtained in exchange of stolen property is not 

stolen property. 39 P R. 19SI, 24 tV. rt 33 

——mere suspicion of the accused is not enough to constitute 
receiving stolen property 39 P R 1681. 26 P. L R. 165, nor his 
erroneous belief, 41 Cr Rul. 18S6 Rat Un, Cr 389, knowledge 

of the accused must be proved 32 P L R. 1905 2 Cr. L. J 189. 

—the receiver need not know who stole the property 23 
A 266 

—^recelviog property stolen by child who is discharged under 
•s 83 I. P. C 18 punishable 6 St 373. 

—evidence of the accused being a habitual receiver of stolen 
nroperty will not suffice, particular case must be proved. 9 A. 
L. JV370 J 13 Cr L J. 254 14 Ind C 666. 

.—identity of the property must be proved, resemblance will 
not do 1 P L T 727. 191 P. L R. 1912. 35 P W. R 1912. 
Rat Un.Cr 227, it is generally impossible to identify aweets. .15 

p W R 1912 194 P L B 1912 : 13 Cr L. J 720 i 16 Ind. C. 

528.22 P. W R 1912: 13 Cr L. J. 555: 15 Ind. C. 971, or goods 
of common pattern 1923 Lab 36. 

possession raises a presumtior of guilt unless explained 

by the accused 25 W. R 10.9 Bom L R 27, 13 W R. 26, 34 
P. W. R 1914 ! 15 Cr L. J 354 25 Ind C 982. 1923 Lah 80. 

—but the mere fact of possession of stolen property is not 
in all cases sufficient to warrant the inferenoa that the accused was in 
possession of it dishonestly and to cast upon him the onus to 
.displace the inference of dishonesty. 1930 Pat. 353- 122 1 C 586: 
1930 Cr. C. 584 • 31 Cr. L. J 437 

and where the accused gives an explanation for his 

possession of stolen goods which to the mind sounds probable, though 
not convincing, the onus is on the prosecution to prove the guilt 
of the accused just as in any other criminal case. By reason 
, J-.- follow that 

■ ■ • . • le came by the goods 

■ • : court is entitled to 

. . ■ ■ ■ lars as to the origin 

of possession and to draw unfavourable inferences in case of refusal 
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Ss 4fO< 4t1'. (Stolen property, dishonestly receiving stolen^ 
property) — contd. 

to disclose such facts. 81 I. C. 443 ; 25 Cr. L. J. 907: 1924 Bang 
256. 

but such possession raises presumption of theft only. 13 3f. 

426, 23 W. R. 16. 42 P. B. 8187, 18 P B. 1884. 

if the possession js not recent no presumption will arise. 

11 G. 160, 1912 M. W. N. 529, Rat. Un Or. 594 : 13 Cr. Rui. 1892. 

to give rise to any presumption the possession of stolen 

goods must be possession soon after the theft, or the stolen 
goods must have been recently stolen 22 0. W. N. 597, 30 C L. J- 
310. 24 C. W. N 619, 81 L C. 48 : 25 Cr. L. J. 560. 

tvhen the possession was for seven months no process was 

issued against the alleged accused 17 C. W. If. 1129, 1912 M. W. N. 
362 ; 11 21 L T 186. 1928 Lab. 687 ; lOS I. C. 912 . 29 Punj. L. R. 
441 i 29 Cr. L. J. 464. 

what IS recent possession is a question of fact to 

determined by the circumstances of the case, 1912 if, W. Jf. 971, 
11 C 160 

——the presumption under a. 114 ill. (9) of the Evi. Act Is ot 
iteelf not su^icieat, without other evidence to convict the accusea 
who is found to be m possession of stolen animals nine 
after it was atcleo 193L Pat 85: 12 Pat. L T. 350* A.I.B.A931 
Pat, 208 ;130 I. C 800 • 1931 Cr C. 205. 

—the mere fact that the accused person points out the place 
in which stolen property is concealed does not give rise to any 
presumption under s 114 Evi Act or justify his conviction of toe 
offence of receiving stolen property, but that presumption would arise 
when the accused IS not able to account for his possession ofsucn 
stolen articles, 1930 Bom. 244 . A I. B, 1930 Bom. 444: 126 I.0. 876 • 

31 Cr. L. J. 1104 : 1930 Cr. C. 696 . 32 Bom h. B. 574 . 

there cannot be any hard and fast rule as to the limit ot 

time within wbich the stolen article should be found with tnc 
accused to make him guiity under this sec. but two and a baiJ 
months were not held to be long time lo this case. 103 
1927 Oudh 277 ; 28 Cr. L J. 638. 25 A. 138 Dist. . 

-—but the suspicion raised by possession cannot be suflicieot 
for conviction IOC \V. N. 219; 3 Cr. L J. 195. 6 A, 224. 

the possession must bo clearly traced to the accused 

B, 731. 

where the accused are proved to bo in possession of more 

goods than had been established to have been stolen property a 
they are found in a room accessible to all the members of , 

family, a conviction cannot be bad under s. 411 I* P. C* 23 A. L. • 

431 . 47 A. 511 ; 26 Or. L J. 1022 : 1925 All 478. . -j. 

where the only evidonco against a woman 

property was found in the house wberosbo lived with her h'**" . ’ 
the offence was not established because the evidence pointed to 
^ssession of the husband rather than that of the wife. 5 n. 

P 120 
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Ss. 410, 411. (Stolen ppoperty, dishonestly receiving stolen 
property)— conW. 

a boy of 14H years convicted under s. 411 I. P.C. cannot 

be let od after mete admonition but fi months’ rigorous Imprison- 
ment also is not proper punishment inflicted on a youthful first 
offender. Under the oircumatances of the case a security for good 
behaviour for 1 year was thought to bo aulBcient. 6 Pat L. T 294 ; 
I Pat. L R 177 : 1923 Pat. 297. 

in the absence of anything to connect the husband with 

the possession of stolen property he cannot be convicted of an 
offence under s 411 in respeoi of stolen property found In the 
possession of the wife. 20 A. L. J. 162 : 1922 Alt 83 67 I. C 338 : 
23 Cr. L J. 386. 

whether the fact of the accused pointing out stolen property is 

or IS not evidence of possession is a question of fact. 1930 Sind 
168 24 S. L. R.338 . 1930 Cr. C 654 ; 126 I C 53 

mere showing the place of concealment of stolen propert) 

is not sufficient to entitle the court to find that the person who 
pointed out bad received the property or retained it knowing it to 

V- *1..— — .pi. — ij— -r 1 1 of the article 

. •. 7. 315 P.L R, 

. . . 1912 A W. N. 

■ • • J.28-13Ind. 


L. J. 439 

but where the accused know that a considerable amount 

of stolen property is buried in the ground and produce the same 
but falsely state that they bad pointed out the property on the 
instructions of the police who bad themselves buried the property 
*'■ *“ t knowledge and 

B. 411 I. P. C. 
6 1 C. 53. 5 S. L. 

the accused’s 

■ ■ ty to be stolen 

piopvli.,. Ui. lOi 

conviction under s. 411 does not stand if there is no evi- 
dence to show that the property baa been actually stolen 2 N W 
P, 187, 50 C 564. 

it Is of the essence of an offence under s. 411 to show that 

the person who was in possession of the stolen property knew or 
bad reason to believe that it was stolen property Where 
the stolen property was traced to the accused’s possession 

X 
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Ss. 410, 411. (Stolen property, dishonestly receiving stolen 
property)— conXc? 

months after tlio thrft there Is no prc‘>uinption apalnsC him uoder 
8. lUEvi. Act. 41 M. L. J.2IA. 31 M. L T.318: 72 L C. o33 ; 21. 
Cr L. J. 426 

the more findiDc of stolpd property With the accused three 

years after the theft does not indicate dishonest intention within 
8.411. 1923 Lah 460. 

when Rtolcn properties of several thefts are found with the 

accused oerson at one aearch aod tbero is no proof of distinct acts 
of receiving he cannot i>e convicted for more than one offence. 4 
P. W. R. 1907 ; 5 Cr. L J 122, 15 A. 317. 

where tho acouaed Is found in po«sessiott of properties 

{dentiRed as hetoDBing to different owners he should not be cun* 
Tictnd of Rpverni "ffencB in respect of those properties unless there 
is evidence to prow that they were received hy him at different 
times 1928Lah 6.17 • 29 Punj L. R. 541 . 110 1. C. 673 s 29 Cr. f.- X 
737. (15 A 317. 45 A 485, 15 C. 511, 50 0 564) /o? (26 P. R. 1889 f. B., 
96 I. 0 120) DiSf /lom 

—different persons retnmiog different stolen properties «epj* 
ratelv though proceeds ot the eacoe theft, caonnt be tried together 
as the offences arc not comoiitted la the same transaction 33 C. 
1256, 29 B 449 : 7 Dorn. L. ft. 527. 

—joinder of charges of receiving stolen property and theft, 
against different accused is bad, 46 C. 741, 1 C W. 35, 149 P. L. ff- 
1903 and also the same person cannot bo separately punished fo’’ 
both the offences, as they foroi one and the same traosjction, 3>V. 
R. 63, 11 W R. 12, I W. R.Cr 2. 

—where the Magistrate cuovtoted the accused of offences 
under ss. 411 and 414 I. P C, and passed separate sentences tj nm 
consccutivelv the conviction and sentence was sustalnuble under ^ 
35 Cr. P. C. as amended by Act XVJII «f 1923. 1928 Bom 14i ! 30 
Bom L. R 383 , K)9 I 0 368 ; 1*9 Cr L J. 544 : 10 A. I Cr R. l59 

where an accused is acquitted of a charce of theft and th** 
property found with him is not proved to bo the subject of theft 
he is entitled to recovi’r the property but where tho property is 
found to bo subject of theft and there la out sufficient evidence to 
support a conviction though Hie guilt of tlie nccused i» indicated 
by the evidence, and owing to lapse of time tho property has 
into tho hands of others, the court will rpfiiso to restore the 
property to the accused. 44 O. L J. 205 : 1927 Cal 61 ; 99 1 
91 r 28 Cr, L. J. 59. 

S. 415. (Olshonestly receiving property stolen In the 
commission of a daeolty.) 

when an accused Is eonvioted under s. 412 I. P. 

penalty cannot lie awarded on him presuming his Irnnwledgo of t 
nature of the dacoity under a. 114 Evl. Act. 32 C. L. J. 1'’ . 

to support conviction under this sec. for that the *• ' 

know the proport.v to bo stolen property. It must hr P*’'"'*', 
they know or bad reason to believe that its possession bod t>'^ 
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S. 412. (Dishonestly peeetwing property stolen tn the com* 
mission o( a dacoityl -eontd 

transferred by the commission of dacolty or that being stolen 
property they received it from n person who they knew or had 
reason to believe belongs or belonged to a gang of dacoits. Rat 
Un Cr 73S 19 Cr Hut 1895. and unless the above conditions are 

fulfilled a confession by the accused msde in pure ignorance of law 
will not suffice 1 IT B R. 1897-1901.72 

- the accused must account for the possession of the property 
belonging to another. 13 W. R 28. 

where the ev.denco of the guilt of the accused rests upon 

the discovery of stolen property from his possession the proper 
course for the Judge fs to direct the jury (hat they are entitled to 
take the explanation offered by the accused of their possession ; 
the claim by the accused need not be strictly proved. 53 C 157: 
42 C L J 212 : 1925 Cal 12U . 26 Cr L J. 15 82 . 90 I C S42. (52 
C. 233, 31 C L J 310) Ref. 

- — the mere fact that the accused person points out the place 
in which stolen property is concealed does not give rise to any 
presumption under s lUhlvtAot or justify bis conviction of the 
offence of receiving stolen property. But such presumption would 
arise when the accused is not able to account for hts possession of 
such stolen articles 193t> Bom. 244 : A. 1. R. 1930 Bom. 444 : 126 
I. C 876 : 31 Cr L J 1 104 1 32 Dorn L. K 574 : 1930 Cr. C 694. 

the presumption that a person in possession of goods 
obtained by theft is aware of that circumstance is not confined to 
charges of theft only but extends to all charges, however penal, 
not excluding even murder 1930 Pat. 513 : 9 Fat iiOG A I. R. 1931 
Pat 9 1291C 121 . 32 Cr. L. J 72 1930 Cr 0. 1009 . 11 Pat. L. T. 
867, 13 M 426 Ref. 

this sec dopv not refer to the actual dacoits. Rat Un. 

Cr. 312 Cr. R 65 of 1836 

a sentence of transportation under this sec cannot exceed 

ten years 5 W. R. 16 

the property must be received in British India 9 A. 523, 

2 L. L J. 348 

when dacoity was committed in the Gayakward territory 

and stolen property was found concealed by the accused in British 
Territory, conviction under a 412 was upheld 1 B 50 

mete possession of stolen property of trifling value does not 

warrant the presumption that the receiver knew it to be proceeds of 
a dacoity 18 W R Cr. 25. 

the bare fact of finding stolen property and arms In the house 

' ' ■ ■ • • ■ . . ' issession on the part 

V ■ . basis (or a convic- 

• ;12 are illegal Rat. 

■ ■ • W. R. 48. 5 W. R. 66. 

. ■ . . • • , ■ lote). W. R. Cr. « 

y 

r 
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S. 412. (Dishonestly receiving property stolen In the com*^ 
mission of a daceity) — eontd. 

~-a receiver of the property of trifllog value stolen at a dacoily 
should not be treated in the same raanner as if he ^as ooe of tbe 
actual dacoits. 103 I. C. 62 ;28Cr.L. J. 63,638 s 1927 Oudh 277. 

where accused has already been convicted under s. 411, a 

subsequent trial for an offence under s. 412 in respect ofeertain other 
property found in the possession of the accused at one and the same 
time is illegal. 63 I. C. 481. 


S. 415. (Habitually dea ling in stolen property.) 


a person cannot be said to be a habitual receiver of stolen pro- 
perties who may receive the proceeds of number of different robberies 
from a number of different persons on the same day 19 C 190. 

a person cannot be tried at the same trial under ss. 411 and 

413. 8 C. 634. 

—prosecution under 8. 401 J- P. C. which was based tot'toly 
on the statement of the approver having failed trial under s- 413 
based entirely on the discovery of stolen property wa* not barred by 
s 403, (II as it was not oa the same facts. 88 I. C. 185 : 26 Or. h- 3- 
1077 • 26 Punj. L. Si. 470 : 1925 Lab. 537. 

S 4t4, (Assisting in cortcealrnerit of stolen properties-) 
——under this sec. owners of the property need not be traced 
All that IS needed is to show that the accused voluntarily assisted 
in concealing or disposing of the property which be bad reason to 
believe to be stolen property I 4 bom. L it. 893 : 1 Bom. Cr. 0 
189 . 13Cr. L. J. 793 a7lDd.C. 537 ^^^ « »vifi 


——"disposing of roust be interpreted m the light of the words 
"concealing" and "roalflng away with." it cannot mean restoring 
to the owner. 1 A. 379, (1910) U. B- B P. 0. 8. 

the words "reason to believe" signify that It Is not sufficien* 

to show that tlie accused person was careless or that bo had reason 
to suspect tbut tbs property was stolen or that be did not maaci 
sufficient enquiry. 6 Si. 402, J9J3 AI. W. N. C96. 

the nature of the property and tbe circumstances 

which it was made away with must be considered. 2 B. H. C. loO. 

pointing out the place and confession before the police 

not sufficient to convict the accused, some Independent proof i» 
necessary. 21 P Jt. 1908, , . ... 

the same person cannot be convicted under ss 379 and 4i • 

ObSo) S I, J 334 . 

charges under ss. 411 and 414 should bo made allernslivciy 

and not cumulatively. 10 Bom. L. R. 125. 28 A. 31 J and only on®/ 
sentence should be passed. 28 A. 313. Bat. Un. Cr. 449 : 8 Cr. iW. 
>«S'i Hat Ui. Cr 558. ^ 
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St. 415, 417. (Cheating, punishment), 

in order to prove the offence of cheating it is necessary to- 

establish tl) that aorao one was deceived, (i) fraudulently, or dis- 
honestly, or intentionally, and (3) by means of such deceit be was- 
induced to change his position either by parting with property or 
by doing something to his own injury, 26 Bom. L. U, 211 : 7 Bom. 
Cr C 139:81 I. C 926 25 Cr. L J 1102 , 1924 Bom 303, 18 N. L. 
K. 52 : 67 I C 6ia:23Cr L J.4I1. 

the words “and which act or ommtssion causes or is likely 

to cause damage or harm to that person in body, mind, reputation, 
or propertj", refer to the second part of the sec. and not to the 
first part. 18 B W R. 1408. 

this sec doi‘s not apply if third person sustains any loss 

ID consequence of the accused’s act Rat. Un. Cr 2,1846 

m order to bring a case within the first part of the sec, it is 

essential in the first place, that the person who delivers the property 
should have been deceived before he makes the delivery and m the 
second place, that he should have been induced to do so fraudu- 
lently or dishonestly 2 C. L. J 524 : 3 Cr. L-J 160, 17C. W, N 
379 16 C L J 453 13 Cr L J 897 • 17 1 C 993 

—where a person makes a lalso document, a bond, wUh the 
object of inducing another person by means of the counterfeit 
bond to pay bis debt and then by means of the genuine registered 
bond to sue him for the money and to recover it from him twice, 
he IS guilty of cheating 2C. L. J. 524 

— however immoral a deception may be, it does not constitute 
tbe offence of cheatiog. if its object is only to cause a distribution 
of property which tbe law recognizes as rightful, there must be an 
intention to acquire or retain wrongful possession of that to which 
some other person has a better claim , aboie case 

—to constitute the offence of cheating, there must be a 
deception which must precede and induce under the first part of the 
sec., the delivery or retention of property, or the act of omission 
referred to m the second part, the deception may be by words or- 
conduct, and as to what i* sufficient to constitute deception under 
this see must be decided in each case on its own facts , nboie case 

to constitute the offence of cheating 'damage or harm’* must 

be the necessary consequence of tbe act done by reason of tbe deceit 
practised or must be, necessarily, likely to follow therefrom 
17 C 606 26 A 380, 

in a case of cheating the court is to see the intention of the 

accused at the time of tbe commission of the offence and judge of* 
the cousequences of the ait or omission itself. Tbe “damage or 
harm" must be the necessary consequence of the act done by reason 
of the deceit practised or must be necessarily likely to follow 
therefrom and tbe law does not take into account remote posiibili- 
ties that may follow from the act Tbe proximate and natural result 
only of tbe act has to be judged and not any vague and conti 
injury that may possibly arise 40C. L.J 283, 17 0.606, 22 0^ 

N 1001. 51 C. 250 /of. 4 Bom L R 76 dist. 
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Ss. 415, 417. (Cheating, punishment) — contd, 

mere breach of contract to give in marriage of a gi’rl 

dose not give rise to a crlmioat prosecution. 1930 Pat. 504 ; 1940 
■Cr. C. 932. 

where the mortgagor assured the mortgagee that the 

mortgaged property was free from encumbrance and there was 
no defect in tittle but it subsequently transpired that the mortgagor 
bad previously executed a /arzt deed of sale but bo contiaued 


“fraudulently" together with the word "disbonestly" jne^na 

something different from “dishonesty", the word is not confined to 
•transaction in which there is wrongful gam on the one band, or 
wrongful Joss on the other, cither actual or intended, the word 
"defraud" may or may not intend deprivation, either actus) or 
intended. 32 C. r?5 : 1C L J. 469 : 9 C. W. N 807 i 2 Cr 
L. J. 368. , . , 

this eeolion does not to any manner limit the mode in whicli 

the dcceptiuQ may tafee place, nor it is necessary that the deception 
should be by express words but it may be by conduct. 32 C 941 J 
9 0. W, N. 1006 : 3 Cr. L. J 764. 10 P. W. R. 1912 : 13 Cr. L. J. JS'i t 
15 Ird. C 88 Fo!. 15 C. L. J. 515 Dts 

——where the accused falsely represented himself to be a 
member of a firm and Induced the pleader of the firm to write a 
on behalf of the firm cancelliog a certain contract and thus 
iniury to the pleader in mind and reputation, the aeonaed was ngntiy 
convicted of attempt at cbeatiog. 7C L. J 375 T. G. . 

where tbo accused in order to create a false evidence oi 

paymeat of a debt, filed a registered envelope with ftlaok sheets or 

paper and posted It to the coropiainant after insuring for Its ^ 
and the complainant gave an acknowledgment of receipt 
parcel to the Post office on receiving the same, held that tow 
facts amounted to an attempt to cheat, i Pat. L. J. 391. 


—— a person who sends an insured cover purporting to contain 
-Govt, currency notes, but which on receipt by the address®® ’! 
found to contain only a letter advising the despatch of 
pieces of paper, is not guilty of cheating. 50 C. 849 : 2 C 
253 73 I. 0. 780: 24 Cr. L J 684. simi/nr cnse, 51 M. b. J- ' 
-34 f. W. 725: 99 I. C. 102; 1927 Mad. 199, wherein It has t>een 
held that to satisfy the definition of cheatieg there 
immsdidte causation and the act itaelf must involve the proo®"‘ ' 
It is not eno'ugh to say that the signed achriowiedgnient >=• {.^piy 

t<.\^bc used to cause damage, tbo act of signing Itself must 00 

i' ^auae damage. It cannot also be said to bo attempt ^ 
bei Nse there cannot be attempt unless the actual trons®®*’* 
com ^nced ., 5 ^ 

t whcio a debtor on being pressed by his creditor 

to send him money m insured cover and when the insured cover 
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Ss. 4}5, 417. (Cheating, punishment)— 

opened by the creditor it appeared to contnta Kh%tafat notes. 


tion, tield that tbough the petitioner was deceived and thereby 
induced to take bets oa credit from the opposite party, the oot 
which the petitioner was induced to do by reason of such deception 
did not cause nor was likely to cause damage or harm to him m 
body, mind, reputation or property, hence no criminal offence was 
committed. 27 0 \V. N. 919- 39 C. L. J. 273: 7» I. C 76 : 24 
Cr V J. 748. 1923 Oudh 292 . 110 I C. 209 • 29 Cr L. J. 657 : 10 A. 
I Cr R 445 

—the giving of a cheque as payment does not amount to a 
representation that the person giving the cheque has money to the 
amount m the bank but it amounts to a representation that the 
drawer has authority to draw on the bank for tbat amount and that 


—the representation must be shown to be falseto the accused's 
knowledge 15 Bom. L R 297 . 2 rom Cr C 48 

—an illegal demand if not fraudulent does not constitute 
cheating, fraudulent intent is necessary la C L. J 515, 17C. W, 
a 294 14 Cr. L J 120 18 Ind C €80. 

J person may be guilty of attempt to cheat although the 

person be attempts to cheat i^ forewarned and is not cheated 
IG C. 3ld. 

an attempt to deceive by a false representation of facts, 

involves that the person charged should have taken some steps 
towards the communication of the representation 8 C W. 2f 278 - 
ICf. L. J. 124. F. B. 

■ the evidence must establish the fraudulent or dishonest 

intention at the time of the CO umission of the act. 12 A L J 1258. 

—it IS for the prosecution to prove in a case of cheating tbat 
the accused has deceived b> making a false and dishonest represen- 
tation and not for the defence to show that be had not acted 
dishonestly 15 A L. J 807. 

where a person advertising goods praised them unduly and 

' ' ' . . * ’ ' ' ■ ■ . ‘ ■ were 

the delivery of property was a promise to do a criminal act 
an act forbidden by law and one which could not form a 
of action in a civil court. lOB. L.T. 253. 
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■Ss. 4f5, 417. (Cheating, punishment) — conld. 

• hiring any articles by making false statement and then 

-.attaching it in execution of decree, 3 if. W. P. 16, receiving money 
orders from intending customers by making false advertisement 
of a book. 13 M. 27, obtaining advance on a promise to supply 
'goods and then absconding, fi h. B. R. 88, mortgaging property 
after an execution sale of the same representing that he has interest 
in the property, 114 P L Ji 1912. induoing a person by assuring 
the honesty of another to advance money, 18 A. L. J. 871, constitute 
an offence under this sec. 

but where no wrongful loss was caused to the complainant 

who was induced to bid a mare up to wbat be considered to be 
'the full value of the mare, there wae no offence under this sec. 
•17 A. L. J. 1258. 

—where a registered opium customer got license to purchase 
opium in one of his names and another license in the otber of 
his names and thereby obtained more opium than ha would have 
done otherwise, he committed the offence under this see. 22 C. W. 
N. 1001 

—to constitute the offence there must be damage or harm 
to the complainant jo body, mind or reputation. 12 C. W. N. 750. 

—-where the cheating is in concealment, it must bo shown 
that suppressio tert was a violation of a legal duty or it was an 
illegal omission In fact. 27 A. 561, 18 A. L. J. 408, 17 A L J. 500 

-.-false statement in a bill without the loteatioo to defraud 
does not amount to cheating. 5 C. \V. If. 255. 

—trying to obtain a duplicate certificate from the Registrar 
of the University in the name of o false person is not cheating as 
'there was no proof of harm or damage to any person. 25 M. 72o, 
disapproved in 28 51. 90, Contra 12 W. 151, 25 0. 5l2 F. B.. 

15 A. 110. 

feaudulcnt entry lo book ol account is attempt to cheat. 

■I2il.ll4 

purchase by a public servant at an auction sale n 4]uantit} 

of waste paper bidding for it under an assumed name is not ebeaoeg. 

23 A. W. N 231. 

where the accused took money from the complainant to 

conduct a business on his own account and pay interest ? 

commission at one anna per maund of rice eold, but the accuse 
failed to deliver within the stipulated time and converted 
small portion of the money to bis own use in paying off h'* 
debt, hold he was not guilty of cheating. The important Questi^ 
to bo considered was whether the accused when ho took over t 
money had any intention of performing the contract. P' 

N 1005. 

where a thumb Impression is taken on a blank ® 

pciper but nothing Is written on It there is no dishonest iat^u 

Hbowti iiiiil no offence of cheating is committed. 91 J.C. 35'J. 
l ot I T 772. 1926 Pat. 267: 27 Cr. L. J 609 
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Ss. 415, 417. (Cheating, punishment) — conld. 

DOD'payment of balance of oonsideratioo of a sale deed 

is & dispute of civil nature and there is no offence of cbeating. 
43 C. L. J. 237 s 94 I. C. 204 : 27 Or. L. J. 588. 

the accused had executed a Kobala in favour of the complain- 
ant and presented it for registration but took It back from the 
Sub-Registrar before registration on the pretext that he could not 
understand whether it was a mortgage or a Eobsla and tore 
it to pieces, held that the charge of cheating could not be maintained 
as the person cheated was the Sub-Registrar and he did not complain. 
30C. L. J 175 

——certain retail dealers induced their eteditcrs to give time, 
and soon after vacation intervened and they removed the goods, 
held they were guilty of cheating. 23 A. L. J. 433. 

——where by the deceitful and fraudulent acts and manipula- 

.. 13 u- .u., .... .-J o-i._ - ''-—pany was deceived 

lorised by the Coal 

' • , I'ay Siding near a 

, • . colliery, the Rall- 

I it cannot be said 

* iver any property ; 

' :uniary loss since 

" • J . - paid for. 5iC.35U: 

1924 Cat. 494 (2 0. 

9 0. W. N 764.12 0. 


even if a “decree” 

I irity," when a court 

passes a decree it does not deliver any property within tbemeaniog of 
Bi. 415 and 420 I P. C. 28 C W. fj 414 39 0 L. J. 124. 81 

I. O 810 25 Or. L J. 1034 s 1924 Cal. 502. 

to convict a person for cheating, it is necessary to show 

that there Is a proximate connection between deception practised on 
the complainant and his being induced to part with some property. 
If the connection is too remote or very indirect tbs offence of 
cheating i\ould not be complete. 83 1 C 997 . 26 Cr. 7,. J 213: 21 A 
L.J 873: 1924 Ali. 209. 

where serious charges of fraud are made the facts must be 

sworn to by the person who alleges them It is absolutely 
essential that there should be clear evidence to defraud or cheat. 
Where there is some suspicion regarding the conduct of the 
accused but there is no evidence of a pnmu fane case of cheating, 
criminal prosecution would not lie. 53 C L. J 4ST 1931 Cal. 452* 
1931 Cr C. 604. 

—proximate and natural result and not a vague and contingent 
one IS to be taken into accounts. 52 C 188 1925 Cal 100:85 1 C 
641 26 Cr. L. J. 545. 

a cheque issued at Gaya was dishonoured by the Bank of 

Calcutta and the fact of such dishonouring reaching the complainant 
at Butan. held a prosecution conld be initiated at Gaya, Butan 
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Ss. 415, 417. (Cheating, punishment) — contd, 

Calcutta. It Is open for the H C to transfer a complaint for chest- 
ing filed at one of the places tosnotber, if under the clrcumstaaces 
^uch a step is necessary in the interests of justice. 7fil. C. 17 s 
25 Cr. L. J. 81 : 1924 P 708. 

in theft the origiaa) taking is without honesty and without 

t-fae consent of the owner. In ciiminal breseh of trust the oiigiasl 
taking IS with honesty and with the consent of the owner. In 
cheating the taking ie diahoneat but with the ennsent of the 
owner but in criminal misappropriation the taking is honest but 
without the consent of the owner. 1928 Nag 113: 29Cc.L.J.85: 
106 I. C G78. 9 A. 1. Cr. R. 282. 

—a. 417 deals with and prescribes punishment for simple 
cheating but sec. 420 deals with and prescribes punishment for the 

aggravated form of offence of cheating, which involves delivery of 

property or destruction of valuable security. 20 L, W 919 • ^2 L C- 
57: 25 Cr. L. J. 1183. 

Jurisdiction, 

——the expression “deliver any property to any person" include* 
delivery to an agent for tb.at purpose. Where in pursuance of «a 
order from the consigneo at Hyderabad for four bf'XC* of f** 
the acouaed sent from Madras four boxes of *aw du*t and the 
consignee paid the value to the Post Office at Hyderabad, hela 
that the deceit and the delivery In consequence thereof 
complete when the money wna p.iid to tho Post Office and subsequent 
delivery by the Post Office to tbo accused was not a necessary 
Ingredient of the case, so the case was triable at Hyderabad and not 
at Madras, lOl I. C. 484 : 23 Cr. L J 452 • 52 M L. J. 511 : 1927 M. 
W. N. 221. 

S. 418, 419. (Cheating by personation, punishment}- 
—a person who represented a girl to be the daughter of one 
woman when the girl was wltbio knowledge the daughter of another 
woman, was guilty under s, 416 I. P. C. 7 W. R. Cr 51. 

——where a person induced another to part with money lo 
sidcration of marn.'ige, by representing o girl to ho a lirahmao, 
she was Sudra, ho was guilty of cboating under a 416 1. P. C. 

R. Cr. 42. - 

where the accused palmed off two girls as woman of a 

bighor cast© than they really were nnd married them to two .jg 
after receiving the usual bonus, be was guilty under ss. 4l5 
and not under s. 373 I P. C. 7 W. B Cr. 55. 

where the accused f-slscly represented himself to be A, j 

UcJversJly eraaiinatloa, got a hall-tlfkct and handed 
answer-papers to questions with B’a name, he was guilty 0‘ lorR® " 
nnd cheating by personation. 12 if. 157. , 

false advettiscment and receiving money from the 

I'fTic*' in the name ofn false person constitutes the offence of ch's * 
Ing and forgery. 13 M 27. 
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Ss. 418. 419. (Cheating by personation, punishment)— conM. 

a witness deposing in anotbet’s name is not guilty of 

cheating by personation. 1 Bom. H. C. R. 69, nor purchasing stamped 
paper in another name. 3 B. H C. K. 42 

a person travelling with a forged Railway pass but not 

proved to have shown to any Railway officer before the completion 
of bis journey can only be convicted of an attempt under ss. 419 and 
511 1 P. C. 21 M L. J. 748. 

where A intended to register a deed but was too ill to do so 

and B who was known to A personated A and bad the deed regis- 
tered in her name, held that in the absence of anything to prove that 
it was intended to defraud any body A was not guilty of cheating by 
personation. 11 W. R. Cr. 24 2 B. L. R. A Cr. 25, 17 C. 606 


S. 420. (Cheating and dishonestly inducing delivery of 
property). 

the word ‘'property" includes mouey 32 0. 22 : 8 C. W, 

IT 784. 

•—In order to bring a case within sec 420 I P. 0. there should 
be present in the facts alleged against the accused the ingre- 
dients mentioned in S. 41S The person deceived should deliver 
property. 39 C L. J. 122 : 26 C W N 414 • 81 1 C. 810. 

the offence under this section does not consist merely in 

a fraudulent or dishonest representatiou but also requires the 
delivery of property by the person deceived 1931 Pat 102:130 
I, C. 790 : A I. R 1931 Pat. 201 : 12 Pat L. T. 12 : 1931 Cr 0. 230. 

an indictment far cheating under ss. 415 and 420 should 

state that the property obtained was the property of the person 
defrauded. An indictment defective m this respect is defective for 
uncertainty and must be objected to if at all, before the jury is 
sworn 1 Mad. H. C. R. 31. 

an offence under this section is more serious than that 

under s. 417 I. P. C 1925 Mad. 367 . 25 Cr L J. 1193. 


a R.iilway employee who has handed over a free , 

intended for bis family to a stranger is punishable under this 
and not under s 112 of tbe Railway Act. 2 O. W. N. 510 : It ^ 
J. 503 ; 28 1. C 514 : 26 Cr. L. J. 1164 
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S. 420. (Cheating and dishonestly Inducing delivery of 
p r op e rty ; — con td. 


—when the accused representing himself to be the manager of 
BQ estate induced the complainaot to pay him money as advance of 
security money to be deposited for a post promised, he was guilty 
under this sec. the offence being completed as soon as the accused- 
obtained the money by a promise which he hnew he could not fuidl. 
9 C. L. J. 605. 

where the complainant alleged that she was kept in 

wrongfil confinement by her husband and father-in-law and was- 
coerced to sign a deed acknowledgiag that she received Ha 6!) 
on account of prompt dower and renouncing her right to the deferred 
dower, there was no misrepresentation and the accused could not 
be convicted for cheating. 10 Lah. Z>. J. 301. 

—offences of extortion and cheating have been compared m- 
30 Bom. L. R. 967 : 1928 Bom. 346 

—the accused had executed a kobala in favour of the com- 
pfainant and presented it for registration but took it back from tbe 
Sub-Regjatrar before Registration on the pretext that be couJd not 
.understand whether it was a mortgage or a kobala and tore it to 

pieces, held that the charge of cheating could not be msintainea as 

the person cheated was the Sub-Kegistrar and be did not coopleut 
39 0. L J. I7S, 

——where the accused were charged with having conspired to 

cheat the Govt of Inoia of large sums of money in respect of the 

supply of linseed oil. turpentine and water soluble oil and thereby 
committed an offence under ss. 120 B. and 420 I. P. C and It was 
urged in defence that as the charge contained allegation amountiog 
to charges of three conspiracies it was bad, held that the charge 
though not clearly worded was capable of the meanisg placed upon 
It by the prosecution, t*»r . na alleging one general conspiracy to 
commit an offence under s. 420 I. P C; the three transaclious 
zncatioaed constituting overt acts from the conspiracy 
inferred and as it appeared that the accused also understood the 
charge in the same sense, the objection was not fata!, held further, 
that though the prosecution bad failed to prove ttr/er 
any official of the Govt, of India was deceived, the evidence produced 
in support of the charge was sufficient to support a charge ®‘ * 
attempt or attempts on the part of the accused to commit the s 


offence. 27 C. W. N. 821. 

——where the accused was proved to have sent blank 
an insured cover addressed to himself and claimed the value of 
currency notes which he alleged had been enclosed In •b* , 

and was prosecuted for offences under s. 64 of the Post 0511^* 
and as. 420 and 511 1. P. C. and convicted for latter off®®®*! ® ij 

v-.j .u,, -ffences under the I. P- f 

. ■ . • : under 8.61 of the l’o»‘ Omc* 

■ : . tncllon. 1930 Pat. 622 : f P«‘- 

* r {■ . .770 : 31 Ce. L.J. 934 -• 11 1 
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S. 420. (Cheating and dtihenestly Inducing delivery of 
property) — eonid. 

where a person forged a payment cheiiue of the civil court 

and presented it to the treasury and the accused a Muktear identl* 
fied the payee and it was found that he was not a party to the 
swindle a conviction under a. J82 or 420 was not sustainable. 
44 C. L J 230 . 1927 Cal. 78. 

inducing to part with shares making a false promise to pay 

for is an offence under this sec. 25 C W. N. 618. 

to bring the case under e. 420 dishonesty In the transaction 

must be proved. 40 C. L. J. 283. 102 1. C. 553 : 28 Cr. L. J. 535. ?8 
P. L. R. 171, 28 Punj L. R. 171 ; 102 I. C. 55S : 28 Cr. L. J. 585 : 
1927 Lah 746. 

to constitute an offecce under a. 420 It must be shown that 

deception has been practised and that by that deception a person 
has been fraudulently or dishonestly induced to part with property 
69 I. C. 152 23 Cr. L. J. 664. 68 I. C. 621 : 23 Cr. L. J. 589 : 1922 
Hag. 195 

•—mere silence may amount to deception. 52 C. 317 : 29 C. 
W. K 447 1 1925 Cal 14 : 26 Cr L. 3. 401 ; 84 I. C. 1041. 

—deception may be practised by representation msde through 
an Innocent agent. It may be not by express words but by eon* 
duet or It may be implied In the nature of the transaction itself. 
101 1 C. 4*8 : 1927 Hind 161 : 28Cr. L J. 126. 

^^—wbere the accused passed himself off as a police offieer and 
cheated several villagers out of money.be was guilty of cheating 
and faUelf personating a public servant, 2 W. R. Cr. 29. 

n 'sexual 

■ ' 417 and 


‘ ing him 
to the 


* , money, 

the accused was guilty of an attempt to cheat under this sno. but 
not under s 503 or s. 508 I. P. C. 48 M. 774 : 1935 Mad. 480 : 
26 Cr. L. J 756: 86 I. C. 339 ; 1925 M. W. N. 113 : 48 M. L. J. 190.’ 

in a criminal prosecution for cheating where an accused is 

alleged to have played the part of the oonfidence man, it must be 
shown that the accused was putting forward what he knew to 
be false and was In most cases sharing the proceeds 81 I, 0. 80 : 
25 Cr. L. J. 592. 


—the mere fact that a creditor who has already received 
payment of his dues subsequently denies the payment and sends a 
notice claiming the money as atlll due will not show that he is guilty 
of cheating under 8 420 or that be practised any deception when 
he orginally received payment. 82 I. C. 479 t 25 Cr. L. J. 1311. 

there can be attempt to cheat and thereby induce the 

delivery of property etc. as mentioned in a. 420 and so a person 
can be convicted of an attempt to commit an offence under s. 420 77 
1. C. 827 : 25 Cr L. J. 475 : 1924 Nag. 140. 
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S. 420< (Cheating and dishonestly inducing delivery of 
property)— confd. 

- — an attempt to commit an offence is punishable un^ers- 
511 though the Goal act short of actual commission of that offence 
has not been accomplished ; making a false claim to the currency office 
for the value of the lost currency notes and swearing affidavits 
testifying the ownership of the notes amounts to attempt to 
cheat. 10 Lah. 253 : 1928 Lab. 551 : 110 I. C. S12: 29 Cr, L. J. 780 : 
30Punj. L. R. 405, (15A. 173.I6C.310) /of. 16 A. 40£). 14 P. R, 1914 
Or Ref. 8 A. 303, 45 P. R. 1889 Cr. JJist. 

where a person whose godown had been insured against 

£re made exaggerated claim for loss by fire, be wae guilty of the 
offence of attempt to cheat, 82 1. G. 39; 25 Cr L, J. 1175:1924 
R. 241 : 3 Bur. L. J. 1. and in case of conspiracy to cheat the 
Insurance Company under similar circumstances the offence may 
be of abetment of the attempt to cheat, oboie case. 

the accused haring no account of Bank drew a cheque in 

favour of a vendor of goods as if In payment of the price and signed 
the cheque with name other than his real name. The cheque was 
dishonoured and It was found that the accused had drawn the cheque 
to induce the vendor to deliver the goods The accused was euHty 
under s. 420 I. P, C. aod not uuder 8.644 I. P. C. 40 C. h. J. 256 i 
1923 Cal. 14 

—a person who takes property under a bfre-purohase arraege* 
meat but sells it before the iostalments are fully paid, commits 
criminal breach of trust. 45 A. 588 ; 73 1. C. 608 : 24 Cr L. J- /^O. 

—denial of payment by creditor is not punishable under this 
see. unless It is proved that the payment was received 'Vilh toe 

pre*cooeeived intention of denying it later on 1923 Lah. 621. . 

— non-payment of batance of consideration ofo sale deeo 
is a dispute of civil nature and there is no offence of cheating. ■•J 
C. L. J. 287 5 94 I. 0. 204 j 27 Cr. L. J. 588. 

Charge. 

exact date of the commission of the offence should be 

mentioned in the charge. But If the omission to give exact oat 

does not materially prejudice the accused a conviction sboij^l" ^ 
be sot aside otf that ground. 96 I. O. 321 : 1926 Pat. 347 : “i 
L. J. D09, ...y 

where the charge was formulated in the worfls ^ 

deceiving with false reprcsentatioo and promises as well os J 
conduct," it was held to be too vague and Indefinite to give 
accused proper notice of the manner of the dcccipt c 

•wide as might include almost anything. 29 O. W. >'• 403 ; « 

L. J. 172 . lliiS Cal. 603 s 26 Cr. L. J. 8|9 , 86 I. 0. 705. 

■ but where the accused did not appear to bave oceo F ^ 

judlced in any way by the charge which did not 7 

the facts of the case for the prosecution and the o®*® ' . 

material one. the trial was not vitiated as the accused unders*^ 
erocilj what the case against bioi was. 29 C. W. N. 48 • 

C#l. C74 26 Cr L. J. 906 ; 86 1. C. 970. 
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S. A20. Pun1sbm»nt. 

the words "shall bo punished with imprisonment and shall 
also he liable to fiae" mean that in case of conviction some sentence 
of imprisonment must be civen and the court has a discretion to add 
or refrain from addioR a tine. for. to the latter an oSender la onlj- 
••liable" 17 A.L. J.400;M10 All. 260: 1141. C. 73S-. 30 Cr. L. J. 
310. 

a second class Magistrate has no jurisdiction to try an 

offence under B 420 1 P.C. 1930 Lab 664: 12 Lah. L. J. 87. 

S. A22. (Oishenestly or fraudulently preventing debt 
available for cfedltorsl* 

A agreed with B not to compromiso suit with C and 

assigned the benefit of auit to B. as security- frnmoney due to him 
by A Subseftuently A compromised suit with C, held that A could 
not be convicted under s 422 unless compromise with C was made 
d.sbonestly or fraudulently towards 8. 22 W. R. Cr. 46. 

there may be breaches of contract but that conduct 
cannot necessarily be regarded as dishonest or fraudulent so as to 
render them liable to punishment. 28 C. 3)4 t 5 C. \V. K. 174. 

S. 423. (Oishonsat or fraudulent execution of deed of 
transfer containing false statement of eenslderatien). 

—although a kabulyat when accepted operates as a lease for 
some purposes, it Is oot a document which purports to transfer or 
subject to any charge, any property or ony interest therein within 
the meaning of sec 423 J. P. C. 46 C. 986 : 29 C. L. J. 522. 

falsestater — . . t. , 

pre-emption being ■ 

tbe word * 

■property transferr 

transfer tb.it the whole of the plot of land belonged to the transferor 
IS not a statement relatiog to tbe consideration for tbe transfer and 
Is not an offence under this tec. 37 M. 47 : 2 M, W. 27. 413, 

the word "fraudulently" does not commit deprivation of 

property It is not essential under this sec. that the person deceived 
or to be deceived should be tbe same as tbe person injured or 
intended to be injured. 45 C. 911 ; 66 J. C. 996 s 23 Cr. L. J. 340. 

S 424 . {Dishonest OP fraudulent removal or eonceala 
iTient of property). 

— — s. 424 is intended to punish fraudulent debtors and accom* 
piiccs and not persons who claim as heirs and deal with tbe property 
1924 M. W. N. 791. 

this sec. coatemplates such a concealment or removal of 
property from the place where tbe property Is deposited as can be 
considered fraudulent, whether tbe fraud is intended to be practised 
on creditors or partners. 2t W, R. Cr. 10. 

if the tenant in reooTering tbe crops of a field which he 

bolds under the batai system acts dishonestly, he is liable t 
convicted under s. 424 L P. C. 1 Rat. L. J. 353. 
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S. 424. (Dishonest or fraudulent removal or concealment 
of property] — contd. 

a Jt. Dr. removioe tbe standing crops attached In erecution 

of a decree is guiUy under this sec and also under sec. 403 1. f*.C. 
2S M. 151 ; 8 M. L. J. 359. 

but where the accused who was not a judgment-debtor 

harvested and appropriated crops grown by him but under attacbmeot 
in execution of a decree against bis uncle and filed a case 
contending that the crops could not be legally attached and 
that he was entitled to them, held that the crops could not be 
considered to have been removed with the Intention to c<iuse 
wrongful loss to the decree-holder and there could be no conrictloo 
under see. 424 I. P. C. 1929 Pat. 530: 1929 Cr. C. 280. 1921 Lab. 
185 Ref., 22 M. 151 and I B. L R. 515 DUt. 

hut the act of taking away property by others with a 

view that it may not be attached would fallunder 8. 424 I.P.O- 
if It is done with a dishonest intention. 1930 Af, W. N. 347: 1930 
Mad. 670 ; 1930 Cf. C. 755 : 126 J. C. 601: 31 Or. L. J. 1086 :32 
L. W. 23. 

—the crucial question for determination under s 424 1. P-C** 
whether the alleged removal of property is dishonest or fraudulent 
and therefore If persona claiming title to property under attaobment 

m execution cf • •' -'’*sameitDe 

question whetl d .a 

baa to be detei • deeidini 

upon conviction , 

——where distraint is made under tbo Rent Recovery Act fq 
arrears of rent and the property is dishonestly removed, beioi] 
convicting the accused, it must be proved that the distraint wa 
legal. 25 M- 729. ^ 


—if ryots holding land on Varam tenure remove crops fo( 
tho purpose of proteotlng them from injury or damage owing ti 
delay or refusal on the part of tho Zeminder to perform his pen 
in the harvesting or division, such a removal would not ho dishonesi 
within this sec. 26 M. 481 : 13 M. L, J 123. But m case ol 
dishonest removal the ryot will be ponisbed. 38 Jf. 793, 26 M- 451. / 
Ss. 425, 428. (Mischief, punishment for mischief 
What constitutes mischief, 

—to sustain a conviction under ss. 426 and 447 l.P,C.tlj 
presence of criminal intention is necessary, 1923 Lab, 92: 5o 
L. R. 1922. 

It is for tbo prosecution to prove that the accused cause! 

damage with wrongful intent with the knowledge that ho w», 

not justified in doing it, and that the port> under whose orders ij 

was acting had no real title. 25 W^. R. Cr. 65. 

—tho master Is not criminally responsible for the wrorgiu| 
net of bis aorvant unless be can bo shown to have ex pre^ ?i) 
authorised u. fi \V. R. Qr. 60, 
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Ss. 425, '426. (Mliehlef, punishment for mischief). 

What constitutes mischief --contd. 

there muit be sa mtentioa to cause trroagful loss or damage 

to the public or to aoy person . if the property in question belongs 
to the accused himself no offence of mischief can be committed. 
3 Pat. L T. 335 : 66 I. C. 8lT : £3 Cr. L. 3. 331 ; 1922 P. 197. 

the essence of the offence Is that the property mast be 

destroyed or have some changes caused in its sitaation which destroy 
or diminish its value or utility or affect it Injuriously. 1 U. B. 
R. 1897-1901, 347. 

the terms of s 425 are satisfied where there is a distinct 

finding as to acensed’a knowledge : the question of intention Is 
material only as regards the aentence. Rat. Un. Cr. 690 : Cr. Rul 
13 of 1894. 

damage of a destructive nature is not contemplated by the 

sec., there should bean invasion of right and dimicuition of the 
value of property cansed thereby, as contemplated by the accused. 
12 C. 55. 

->-»wrong(ul loss or damage to a person may be caused by 
the destruction of a property which a person has contracted to 
purchase. 12 C. 660. 

—omission to give light to a bouse by failiog to switch on the 
light does not constitute an offence under a. 426 as the refusal to 

., I »... .4 • — .t though it may 

49. 22 8. L. R. 393 : 


on the land mort- 
gaged to him in order to repair another part of the mortgaged 
premises does not commit mischief. 15Cr. L J. 290 : 23 Ind. C. 493. 

’to make a breach In the wall of a canal is committing 

mischief. 34 A. 210 : 2 A. L. J. 162 : 13 Cr. L. J. 141 : 13 Ind. C. 829. 

^—cutting a channel tbrongb railway to let the water run 
.off the accused's fields is committing mischief. X6 G. W. N. 263 : 
Cr. L. J. 13S ; 13 Ind. C. 826. 

B. 426 deals only with physical iojury from a physical 

cause : throwing a shoe In the midst of persons who took their seats 
to partake of a caste feast among n certain class of Hindus, did 
not constitue mischief. 24 A. 555. A. W. K. 1901. 212. 

the word change In a. 426 means physical change in 
composition or form and a change in value is not sufGoient to 
constitute mischief. 105 I. C. €72 : 28 Cr. L. J. 960 : 1928 Sind. 49 : 
■22 S. L. R. 393. 

where a man inflicts wounds on an animal with a spear 

-whereby It is disabled for some days, his offence falls with a. 426 
•and not 8. 429. 3 Boro L. B. 503, 12 N. L. R. 188. 

—floating timber through a bridge and striking the arch 
~thereof with some of the logs. Is mischief. 5 Jlf. H. C. Ap 10. 

—if a trespasser leaves bis watch in the room of another the 
Matter is not justified in smashing the watch or throwing it do 
Bom. L. R. 86. 
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Ss 425, 426. (Mischief, punishment for mischief)- 
What constitutes mischief — contd. 

to cut a crop that is grown to be cut is not to destroy it or 

affect it iojuriously when it is not found that it was not In a fit 
state to be cut. 7 O. W. N. 713, 18 W. R. 10. 

sec. 425 I. P. C. contemplates that something should be 

done to the property contray to its natural use and serriceableness. 
The grazing of oattle without permits in forest reserved for fioWers 
of permits does not amount to mischief because the graziers in so 
doing only put the grass to its normal use 52 M. 151 : 114 I, C. 559 : 
30 Or. L. J. 315 ; 1929 Alad. 5 .* 55 Af. L. J. 767 : 28 L W. 759. 

where the accused acting 'solely in the interest of his 

master removed or damaged some bamboos belonging to his master’s 
estate which was under the management of the Court of Wards, 
he did not commit mischief. 38 C- 180. 

——where the servant of a landlord cut and removed a dead jack 
fruit tree standing on the homestead of a tenant, the act did not 
amount to an offence of mischief. . 28 C. W. IT. 736 : 83 1. C. 89S: 
1924 Cal 805 : 26 Cr. L. J. 194. 

innocently removing a barricade placed by tbe Municipality 

on a piece of land ta front to the accused’s house which impairs hit 
ingress and egress to or from tbe said house, Rat. ITs. Cr. 745 : 
10 Cr. Bui. 1895, cutting down crops planted by the complainant 
having so right is the land. 10 Bom L. R. JS6, puUing down by a 
aeivant of a building which tbe civil court has declared as ought not 
to have been erected, 8 C 573, does not amount to uisohief. 

where the accused removed an obstruction from the 

property which they believed to be their own, they cannot be said 
to have caused any wronglul loss to tbe complainant under s 
425. 99 I. C. 414 : 28 Cr. L. J. 158 1 1927 Lah. 145. 

the infringement of exolusivs right of fishery in public river 

is not mischief 15 C. 388. 

>— a person cutting neighbour’s bund to save his own property 
from flood is not criminally liable. 41 C. 662. 

where the complainant worked a rice mill from which water 

flowed into a channel which in turn emptied into a main channel 
— J * 1 . J * 1 .. . 1 --. , . .L, — s«.,»inn of 


that the complainant had a natural right to discharge water tbercm- 
1929 M W. N.711. 

where the accused bad establlahed his right of way in the 

Mamlatdar’a court and obtained un Injunction but sought to enforce 

the same ‘•■j was guilty under 

8. 42G I - does not permit 

domlnan 1 B. 587 : 101 I. C. 

COl 102 484. 
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58.425, 426. Property. 

“property" ia seo. 425 means some tangible property capable 

of being forcibly destroyed, but does not include an easement. 
Rat Un. Cr. 287, 1930 Mad. 973 t 1930 M. W, N. 909 : 1930 Cr. C. 
1189 , therefore if the orrner of the land over which other people 
hare a right of passage throws earth upon that land so that the use 
of land by the others becomes disadvantageous or impossible, that 
does not amount to mischief for the reason that what is effected is 
not any property or its value but only a right of easement. 1930 
Mad 973 : 1930 Cr G. 1189 1930 M, \V, N, 909. 

the cutting of paddy belonging to another which is unripe 

and not to be cut amounts to mischief, but if It Is not proved that 
the paddy was not In a fit state to be cut no mischief is committed. 
7 C. W. N. 713, 18 W. R. 1. 

Cattle. 

negligently allowiog one's cattle to stray into another man’s 

garden does not amount to mischief. Rat. Un. Cr. 187, the prose* 
eution is bound to show an intention on tbe part of the owner of 
tbe cattle to cause wrongful loss or damage. Rat. Un. Cr. 187, 199, 
10 W. R 29. 14 W. R 31. 6 B. L R Ap. 3. 29 A. 565, 9 B 173, 7 Bom. 
L. T. 126. Rat Un. Cr 318. 357. 

—driving a cattle on the road aod then not controlling them 
in doing what they were almost certain to do unless prevented, 
might be regarded as causing of damage. Rat. Un. Cr. 318: Cr, 
Rul 5 of 1887. Rat Un Cr. 357. 

— graring cattle on waste land on which tbe Government has 

. - . _ ...i. ,1. ».. . .. -.Bjg jjj under 

. • ' * eoce of the accused his 

, I • be was not guilty..23P. 

I * , . lat something should be 

.... .. ........ •. ‘jialuse and serviceableness 

forest reserved for holders 
because tbe graziers lu so 
use. 52 M. 151 : 114 1 C. 

M. L. J. 767 : 28 L. W 759. 

Negligence. 

neglect or carelessness is sufficient to constitute the offence 

of mischief 8 Bom. L. R. 851, 1 Weir 495. 

the negligence must be such as to have an active effect 

conducing to the result as a link in a chain of facts from which an 
intention to bring about the result may be inferred. 1 Weir 495. 
One's own property. 

destroying property belonging to oneself with the intention 

of causing, or knowing that it is likely to cause wrongful loss or 
damage to any body else, constitutes mischief. 20 C. 660 

under s. 426 mischief must be done to the property belonging 

to another person but where tbe Civil Court has declared the right 
of a person to a property he commits no mischief by damaging the 
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425, 426. One's own property— 'contd. 
property. 931.0.40: 7 Pat UT. 79: 1926 Pat. 244 : 27 Or. L. J* 
•^92. 

Bona fCtfe. 

dolag; any injurious act under tha hona fide afisertion of 

tight or in the exercise of bona fide claim, does not constitute 
mischief, but the court is to daterifline whether the claim is bona 
jJde or not. Bat. Un. Ct 465,8 ll. L. T. 246 : U Cr. L. J. 623 : 
8 Ind. 0. 318, 29 M. 57. 8 it. L. T. 385, 7 C. W. N. 859, 3 B. L. R. 17. 
2 A. 101. lOS, $ P. R. 1908. 3 B. L. R. 17, Rat. L^n Or. 387. 465, 21 \V. 
R.88,1 Welr 488. 489,490.25 W. R. 46, 12 0. 660, 73 I. 0. 805, 24 
Cr. L. J. 633 : 1923 A. 514. 

acting m the bann fide claim of right is not an offence under 

this sec. 7C W. N. 859. 

the demolition of neighbour's wall under a bona fids claiin 

of right is not an offence. 26 Bom. L. R. 978 : 1924 Bom. 486 : 84 
I. 0. 254 ; 26 Cr. L J. 254. 

cutting of trees lu assertion of a bona fids claim is not 

oflTence under s. 426 I, P. C. and the subject is one for the deter- 
mination of a oiril court. 861. 0. 36: 26 Cr. L. J. 660 ; 1925 All. 
391. 

—where a tenant removed earth in the bona fide exercise ot 
his right and the laodlord eomplaioed, the dispute is one of owR 
nature. 73 1. C 865 : 24 Or. I,. J. 693 : 1923 All. 544. 

S. 427. (Mischief causing damage to the amount of 
fifty rupees.) 

mischief Is not a minor form of criminal breach of trust 
The Intentional causing of wrongful Joss or damage is an 
element of the offence of mischief. Where the accused wrongmny 
permitted the licensee to cut one kind of tree Instead of mother 
from the forest but there was no allegation that the 
meat had sustained any loss owing to that act, oonelotJon “"dcr ■ 
427 1. P. C. could not bo supported. 1930 Rang. 158 ; 8 Rang • 
1930 Cr. C. 590. . 

where the ticoused gr.ized their cattle upon waste j - 

without payment of certain capitation fees to which the 

was entitled, held there was no evidence that the accused cans 

mischief. 5 Jilad. H. C. K. App. 29. 

where the cattle of the accused were on 

impounded be was rightly convicted under this sec. when hi® ® 
damaged the crops of the eomplaionnt. 21 Bom. L. R. 24r:5i> 

to constitute an offcnco under this sootion it 4* suffi®!'’®* 

to prove that the property was In the possession of the 

hia Utio need not bo proved. 25 A, L. J. 1010 : )927 All. ‘24 : iw® 

1 C CSO : 29 Cr. L J. 88 

where a thief killed an animal ho did not merit douoie 

conviction of theft and nilsehief. 84 I. C. 342 : 292.6 Pat. 3* • 

'Cr L J 277. 
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’S. 42T. (Mischief causing damage to the amount et fifty 
rupees)— conCcf 

where separate senlences nnder ss. 144. 44S and 427 I. P. C. 

iwere passed, sentences under ss. 44S and 427 were set aside, 3 W. 
R.Cr. 54. 

where the accused was charged under s. 452 I. P. C. and 

-was convicted under a, 426 I. P. C. the conviction was not illegal. 
81 1. C. 911 : 25 Cr. L. J. 1087. 

the compromise of a case by the complainant with the 

accused Is binding against the master of the complainant. 22 A. 
L. J. 820 : 1924 A. 778 : 83 I. C 658. 

S. 429. (Mischief by killing or maiming cattle etc., of 
any value or any animal of the value of fifty rupees.) 

—the words “buU" and “cow" in see. 429 I. P. C Include the 
young of those animals. The section specifies the more valuable 
of the domestic animals without any regard to age, but in respect 
of other Icioda of animals not so specified, the section could not 
apply unless the particular animat in question was shown to be of 
-value of Rs. SO or upwards. 22 C. 457. 

wounding animal with spear and disabling for some day 

is not maiming. 3 A. L. J. 503. 

—cutting oS half an ear of a mare Is not maiming. 16 Bom. 
L. B. 289 : 3 Bom. Cr. C 194 

——cutting off the ears of a horse Is maiming within s. 429, 
J5 M. 594 1 21 M L J. 843 2 M. W. N 14J . 

— ~a bull dedicated to an idol and nllowed to roam at large 
IS not/erd be$tta and therefore res nulhus. 11 5f. 145. 

S. 490 iMIaehief by Injury to works of irrigation or 
by wrongfully diverting water). 

where the accused was charged under s 430 I, P. C. for 

having erected a bund across a channel flowing through his land 
with the result that the supply of water to the complainant’s land 
was reduced, held that in the absence of a claim of easement or 
.contract, for the supply of water by the complainant, the accused 
could not be convicted. 69 I C. 95 : 23 Cr. L. J. 655 ; 21 M. L. T. 
421 : 44 M. L J 234 ; 1923 Mad. 141. 

the offence under this section requires that the accused 

had the intention to ciuse or the knowledge that his act was 
likely to cause wrongful loss to the complainant Mere proof of 
loss to the complainant is not sufficient. Where the accused 
'filled up a channel flowing through his land which was the means 
of irrigation for the cumplainants' neighbouring land and which 
bad been so used for 30 yeara to the knowledge of the accused, he 
was guilty of an offence under e 430 I. P. C. 1925 U. W. N. 45 - 
.21 L. W. 641 ; 1925 Mad. 577 : 88 I. C. 188 : 26 Cr. L. J. 1100 

—an offence under a. 430 Is committed where a diminution of 
-water-supply Is caused by filling up a lupply channel or obstructing 
it by putting up a dam or by raising a dam already existing and 
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S. 430. (Mischief by injury to works of irrigation or by 
wronfutly diverting water)-~~conftf. 
thereby intentionally causing a change In the channel which 
diminishes its value or utihty as a supply channel. 1925 il. 176. 

if a supply ’ ■ ■ ■* 

the intention to cai » cause 

wrongful loss to a . ® 

causes a diminutio 
1923 M. W. K. 634 : ’ ■ 

■ no person can commit mischief |n respect of property whwh 

belongs exclusively to himself. 9 O & A. Tj. R. 10 : 72 I. C. 883 ; 24 Cr. 
L. J. 467. 


where the accused cut a dam erected by the complain^’’* 

not to take a supply of water but to save their own crops and it wss 
not proved that the act of the accused caused diminution of toe 
Supply of water for agricultural purposes or that the accused kn®^ 
that it was likely to esuse such diminution in future, held tbs 
the accused could not be convicted of an offence under s. 430 1. F U. 
8 0 ■WMT. 370. , 

—there cannot be a conviction under e. 430 where there is “ 
right or a claim of bona fide right. 20 C. W. N. 128. 
claim is not bona fide the accused will be punished. 10 B. 183. 

where the accused knew that by their act they were cau*'"® 

a diminution of the water supply to which others were entitled an 
they had not eubstantlated a right to take water tneinsei 
not had shown that the others had no right and the facts are c e 
that the accused's claim was manifestly wrong, there is no 
claim and the accused is guilty. 2 Pat. L. R. i94 : 1924 Pat. <04. 

where the question as to whether a bund was put up 

by one of the parties was to be pre-eminently decided by tne 
Court, there should not be a conviction for an offence under s. 

98 I. 0. 474 : 1927 All. 112 : 27 Cr. L. J. 1354. ,, 

—~wber0 the question was whether tenants bad a rigbt ai 
times of the year to the pure water In certain Aiiofs beld°® 
the landlord and it appeared that the landlord had been exerci 
acta of ownership such as pTantlog leases for the -a 

fishery and the agents of the landlord were prosecuted i 
offence under s. 430 I. P. C. for letting the fiimds of the an 
for cutting abud bund, held that the case involved a 
reiation rights of the parties, therefore a civil Proceeding 
appropriate remedy and prosecution under s. 430 J. I - 
not be sustained. 34 0. W. N. 86 ; 1930 Cal. 318 : 50 O. L-.J* 5 • 

in order to constitute an offence under s. 430 I.F. • "j 

prosecution must prove that there has been unlawful and int 
interference on the part of the accused with the admittea or p 
right of complainant. 32 0, L.J. 476, r»«iii«tne» 

-It is not part of the definition of the ®fr®"®® act 

diminution of water-supply for agricultural purposes tnat vu 
of the accused should be a mere wanton act of waste. 1* ' „ 

that the act is don© without any show of right. 1 M. * ■ ' 
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S, 430. (Mischief by Injury to works of Irrigation or by 
wrongfully diverting water) — conld. 

—where the accused took water that was running freely from 
« river through a pyre made and mamtamed by another for irriga- 
tion purposes and It was found that the accused was not acting 
under ftonajide claim of right and their act caused a diminution of 


to convict under a. 430 it is necessary to show that the act 

of the accused in fact caused, or but for the prompt intervention, 
wonid have caused diminution in the ordinary supply of water for 
agricultural purposes. 41 A. 599: 17 A. L. J. 686. 

offence under s 430 is particularly a grave form of the 

offence of cocamittiog mischief aa defined in s. 425 I P C. No doubt 
a person who takes water from a tank causes loss but >t should be 
abowa whether he has caused a diminution of the supply of 
water for agricultural purposea 1930 Cal '189 *. 1930 Cr. G. 377 

where petitioners bad taken more water than they were 

entitled to. >u violation of the order as to turns issued by the 
-••••. . . - .. , --’y to other ryots, 

. . •• N. 349. 


previous years 
grant of it, held 
19<0M W.N. 


S. 431. (Mischief by injury to public road, bridge, 
river or channel). 

the erection of a bund across a khal,& navigable channel, 

used by the public for purposes of conveyance and traffic, so as to 
render it jtnpossibie would be puDishable under s 431 6 B. L. R. 

App. 6 . 14 W. R. Cr 63 

S. 434. (Mischief by destroying or moving etc., a land* 
mark fixed by public authority). 


where a proceeding under s 145 Cr P C was by mutual 


a. 21 cl. (6) I. P. C.. nor was be a public servant authorised to fix the 
pillars under s 434 I P. C 30 C. 1094. 

removal of land-marks fixed by surveyor outside the 

authorised area is an offence under es. 186 and 434 I. P C. 31 JJ L J* 
305; 1916 M. W. N. 183. 

a >1. making an order nnder s. 145 has no authority to 

demarcate the land by boundary pillars and consequently the re- 
moval of such pillars Is not pnnishable under s. 434 I. P. C. 27 A. 300 
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SS. 435, 436. (Misehief by fire or explosive substenee 
with intent to cause damage, punishment). 

it is absolutely necessary in order to convict an accused 

under s 436 to prove that the bnilding which be destroyed carac 
within one of the classes mentioned in the sec. and the words 
^ “ordinarily used” do not mean that other buildings are from lime 
' ■ ‘ ‘hey mean that that particular 

25 Cr. L J. mo r J93i All 7Sl 
. . . a crime which cannot be too 

heavily punished as it causes inoalculable damage to innocent 
persons who can i)I*afford to lose the title they possess ; so the 
sentence of five yearn* rigorous imprisonment was not interfered 
with. 1931 Oudh 116: 13(1.0.436 ; 8 0 W. N. 101. 

- - but the puuUhmeat ought not to be disproportionate to the 
offence proved Where accused m the course of a riot set fire to a 
cTiaupal, a sentence of ten years* imprisonment under s. 436 is dis- 
proportionate and excessive. 82 I. 0. 54: 25 Cr. L, J. 1099: 1924 
Ail. 781. 

—•where the accused was convicted for the same act under 
8. 436 and sentenced to 7 years’ rigorous imprisonment and also 
under a. 435 and sentenced to 3 years* rigorous imprisonment eonvio* 
tion under s 435 I. P. C. was set aside. 11 Bom. H. C. K. 14, 

—conviction on evidence of previous fire is Illegal. 20C. W. 
JT. 1257 : 35 I. 0 931 ; 17 Of L J 421. 

S. 441. 447. (Crimlnaffreapass.punishment ier er)m>n«' 
trespass). 

—.the uoosually vague and elaath language usad Jo sec. ^4^. 

. * It was 

it. To 

. " ^ I itild be 

limited IS scarcely possible, but it is plalo that its scope must be 
confined within those bounds that coniinon sense and sound reason 
dictate. 2 A. 465, 14 W B. 25. 

there must be some unauthorised entry Into or up®<' 

property, that is to say, cither directly against the will of the person 
in possession, or constructively against his will, in tbo sense lh®t 
he who enters has on unlawful Intention, which, were it known to 
such person, would make him object, forbid or prevent the 
that In ignorance of such ioteotioa be sanctions and permits, 
above cate .. 

. — .In order to coustituto' the offence of criminal trespass, ii 
must bo proved that some criminal intent was present In the mmo 
of the accused and It docs not follow that, because an act is un- 
lawful, and Is one tliat tbo civil law will restrain, or for which It win 

compensate the Injured party in damages, it Is necessarily crlmlasi. 

29 I* R. 1882. 13 P. ft. 1905, 12 P. R. 1906 F. B. 

the accused must oomoilt the trespass In 

sending servant is not an entry by the master, 9 L B. ft. 
getting people to build on the land of another Insplto or 
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Ss. 441, 447. (Criminal treapaai, punUhment far erlmlnali 
trespass— conid 

without persanallj getting foot thereon is criminal trespass. 15 A.. 
L. J. 793. 

property in the sec meaDs corporeal property. 2C. 354, . 

1 A 527. 

>— B. 447 requires it to be affirmatirely and posltiTely proved 
that the complainant "as in possession of the land in dispute wUh 
respect to which criminal trespass IS said to have been committed.. 
3 Pat L T 317 . 67 1, C. 618 1 43 Ci. L. J. 440 v 1924 P. 496. 

"possession** In the see means actual possession of any 

person other than the trespasser. II W. B. 11,7 \V. It. 28,l7 A. 
L J. 927. 1 Weir 518, it may be the possession of joint owner. 
8 A. L J. 927, 10 Bom L R. 285. 

where formal possession was delivered through court to the 

complainant and the accused remained In possession thereof, be 
was not guilty of criminal trespass. 88 I. C. 35? * 1925 All. S02 : 26 • 
Cr. L.J 1125 

—where a decree for eiectment of a tenant under the Agra 
Tenancy Act was illegally executed and the tenant re-entered 
upon the land, the tenant must be considered to have been legally 
ID possession and cannot be convicted of criminal trespass. 27 A.. 
L J 92: 29Cr L.J 1096: 112 I. C. 630. 

^—intimidation, insult or annoyance tan In most cases arise 
only when the premises are In tbe actual possession of some body. 
They are at ah events results which more naturally follow when 
premises are occupied than when vacant Mere ounstruotive 
Dossession is not sufficient to sustain a conviction. 4?A. SSSiEO- 
Cr L.J 1273 s 88 1. C. 1049: 1925 All. 510: 23 A. L. J. 679: L. 
R 6. A. 132 Ci , blit see below. 

—tbe sec. does not require tbe land to be in the actual . 

. — • given under the decree 

• « arty to tbe suit who 

3o Bom. L. R. 631: 

a criminal act may injure either the person in actual posses- - 

Sion or the person in constructive possession or both. 33 C. L. 
J.118. 

constructive possession is included in tbs word “possession" 

so that the trespasser cannot be heard to say be could not have- 
caused annoyance merely because the party in possession of the 
trespassed premises was absent at the time of trespass. 1931 M, 
W. N. 328, 2 A. 46. Diss from, M.L.J. 336: 1931 U. W'. N. 
182: 1931 Mad 231 (below) apprfited, 

in order to find the accused with an intention to annoy - 

it is not necessaty that the patty In possession of the property 
should be actually present on the property at the time of the 
trespass 1931 M. W. N. 182: 1931 Med. 231: 60 M. L. J 336- 
1931 Cr. C. 327: 131 I.C. 455: 33L. W.f91,(47 A Zll, Hef. 1 Weir- 
578 Dtst.) 
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Ss. 44f, 447. (Criminal trespassi punishment for criminal 
trespass)— con/(f. 

in case of joint possession aniess there is ouster there is oo 

-criminal trespass, 3 il 178, but when one member of joint family 
enters into the room ordinarily occupied by another member, 15 W. 
R. 6, or when joint owner takes the law into his own hands to 
recover possession, 10 Bom. L. R. 285, he commits criminal trespass. 

the offence of criminal trespass can only be committed 

against a person who is in actual physical possession. If & person 
in joint possession wishes to have actual possession his remedy 
is in bringing a suti for actual partition; he cannot forcibly take 
possession ajlegtog criminal trespass on the part of the pers^ 
who is in possession by permission of one of the co-owners. 5 0. 
W. N. 598; 29 Cr. L. J, ?4S : 110 I. C. 681 : 1929 Cr. 0. 345:l9-’9 
Oudb. 366. 


if the entry is not to commit an offence or to intimidate or 

annoy any person it is not oriminai trespass. 4 W. 243, 5 M. 3S., 

4 0. W. N. 47. 1 Weir S21. 26 A. 194, 27 A. 298. 

——if the entry is to commit an offence criminal trespass 
committed. 2 if. W. N. 7i. 21 M. L. J. 781, 12 if. L. T. 118. 

-—trespass is an offence only if It is committed with one of 
the Intents specified in the sec. 41 At. 156 F. B.,35 M. 186 oirr* 
rafed, 82 I. 0. 149 . 25 Cr. L.J. 1221. entry on another’s land in 
bona ffde exercise of claim of right does not constitute the onence, 

5 S. L. R. 135. 13 Cr. L. J. 27. 1912 if W.N. 395: 13 Cr.r..J. 


477 : 15 Ind. C, 317, 1915 Nag. 36. 

—when the entry upon land is lo the exercise of bona/fde ol®'"’ 
of right or 10 good faith, oo trespass is committed. 18 C. >>• 
1245. 7 C. L. J. 238. 43 C. 1143, 16 A. L. J. 501. 81 I. C. 838: W 
Cr. L J. 1064, 1925 Nag. 36. 

where there was no criminal iotention and tbo accused 


finding that the vendee to whom they sold their land, did not p^7 
the consideration ispite of bis undertaking to pay, entered on ihe 
land bona fide they could not he convicted of criminal trespass. 


81 I. C. 888 ; 25 Cr. L. J. 1064. 


—where a person unlawfully enters upon property and 
continues to remain unlawfully upon the same by resisting ine 
claim of the true owner to re-enter, ho commits a fresh offenco end 
can be convicted sgam although be was once convicted f"^! 
unlawful entry. 6 Pat. 794: 29 Cr. L. J. 99: 106 I. C. 691: l9-» 


Pat. 124 


when a person caters on another's property to cut down 

trees thereon ho is guilty under this sec. 1 W. R. 4C. 

criminal trespass depend# on the Intention of the offender 

and not upon the nature of the act. If a man's intention Is tt> s.ivc 
his family of property from loimlnent destruction his 
ixrtionofan embankment belonging to his neighbour would n 
cunstituto the offence. 41 O, 661. 
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St. 441. 447. (Criminal trespass, punishment for criminal 
trespass)— contd. 

the sec. Is so worded as to show that the act must be done 

mi(A intent and does not as other sees. do. embrace the case of an 
act done with knowledge or likelihood of a given consequence. 
19 M. 240, 6 M. L. T 262. 

it Is the intention of the accused that is the deciding factor 

to constitute an offence of trespass. Where the accused first 
took settlement of certain A'&as ma/iaf lands for grazing cattle but 
at the end of the lease remained on the land and proceeded to 
cultivate it. held that the accused did not commit an offence, 
their intention being to cultivate the land and not to annoy the 
Government. 1931 Cal. 264 : 130 I. C. SOO : 1931 Cr C. 296. 

to support a convictioa under a 447 I. P. C. there must be 

proof of an intention to commit an offence or to intimidate or 
annoy. Where after redeeming a mortgage the mortgagors sought 
to recover possession from the cultivatiag tenants and lodged a 
complaint for forcible possession but there was no proof of insult 
or intention to annoy, the accused could not be convicted of 
criminal trespass, the proper remedy of the complainant lying In 
Civil Court. SO A.637s 26 A.L.J. 421 : 1928 All 671 : 29 Cr. L. J. 
570: 109 I.C. 506. 

^—Intention to cause lotimidatioo, insult or annoyance must 
be found. The mere fact that the accused must have known that 
his act would as one of Us inevitable incidcuts cause annoyance 
will not suffice to sustain a conviction. 47 A. 855: 26 Cr. L J 
1273 88 I. C 1049 . 1925 All 540: 23 A. L J. 679 : L. B 6 A. 132 

intention cannot be inferred from tbe actual or probable 

results. To constitute the offence under s. 441 I. P. C. it is necessary 
to show tbe actual inteutiou to insult or annoy before tbe acts 
were complete 1929 Pat. Ill- 116 1. C. 783- 30 Cr. L. J. 684. 
S (41 M. 156 ; 19 M. 240. 1925 All. 540) ReL on. 

I where a person claiming a title to property, whether his 

I title be good or bad. enters without any legal justification upon 
i property in the established possession of another, be must be in- 
; ferred to have bad an intention to annoy tbe person in possession, 
even though he bad no primary desire to annoy and his only object 
i was to obtain possession for himself. 1933 Lab. 666. 11 Lab. 233-. 
31Punj. L. R. 499. 

there may be no wish on the part of the accused to annoy, 

I but if annoyance 19 the natural consequence of the act known to 
the accused there is intent to annoy , If the results arc foreseen by 
1 tbe accused it cannot be said to be caused uniatentionally. 4 Bom. 
: L R. 2S0 : 25 B 558, 41 M. 156 F. B. Dias 

1 —when a person enters another's house after having taken 
I all precautions to avoid discovery he cannot be said to have entered 
! the house to cause ancoyance to tbe persons in possession. 961. C 
I 871: 27 Puaj.L.R 385: 1926 Lab. 600: 27 Cr. L.J. 1015, 12 P. H. 
190 F. B. expt., 17 P. R. 190S Di$a-from. 
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Ss. 441, 447 (Criminal treapaas. puniahment for criminal 
treapasa)-"^"^*^* 

ingredient of aec. 447 I. P. C. i« that the trespass 
uiiA intent e intention of annoyance or insulting some one or 
act done withe intention of committing an offence. 3 Pat. L. T. 
19 M *'40 f L. J. ^5 : C5 1. C. 416. 50 A. 637 ; 26 A. L. J 421 . 29 Cr. 
'* ■ 928 A. 671 : 109 I. 0. 506. 

to con possession is permissive at its inception, subsequent 

took setr amount to criminal trespass. 26 Pun]. 

entering upon a vacant piece of land with tho permission 
their asserts his title thereto as against a rival claimant 

r'nva-'tting up a water panda! do not ammount to criminal trespass. 
IL. J. 437 : 83 I. C. 1003 : 1924 M. W. N 546 

7 — it is illegal to maintain possession by force insplto of the 
j^jj^ry thereof in execution to the other party. 83 1 C. 719: 1924, 

to Ti 

* the Instruction of his master 
trespasses on the property of 
apply. 1 Bur. L. J 276 : 1923 


01 . 18 . lilli. 

57 n«.^wbeTe the ccmplaioant is not 


hi; 


possession of the 


Iperty there cannot be criminal trespass 33 M. L. T. 184 : 74 
C 856 .' 1924 Wad. 40 : 24 Cr L. J. 824. 74 I. C. 534 1 24 Cr. 
'.p. 790. 

-^landlord entering upon the land of the tenant until the 
iV4anoy ■■ determined commits criminal trespass. 81 I. 0. 187 • 
*’jCr. L. J. 699. 

j when tenant bolds over, the landlord cannot re-enter without 

, lermining the tenancy in accordance with law. 3 Bur. L. J. 37 : 
^^4 Rang 245. 

/il a landlord enteriog upon the property in the possession of 

^ teoant is guilty of criminal trespass. 69 I. C. 379 : 23 Cr 
tit/-®’ 

pro Ss. 442, 446. (House trespass, punishment for house 
ferapassl. 


av< the building must be the property of another person 

wa^cir 534. 

51 a yard, originally walled on four sides, but having in one 
I which had fallen out of repair, a gap stopped with a thorn, was 
butd to be a “building.” 6 N. W P. 307. 

the a court-yard consisting of a walled enclosure with four 
thembers opening into it. and outer door leading into a side-street is 
L uildiDg. 35 P. R. 1879 

an outer verandah of a Burmese dwelling house is a 

ail Iding. 9 B. L. T. 204. 

the —a courtyard bounded by walla on all the aides without a door 
STl'ning out anywhere is not a building for the purpose of sec. 449 ' 
1901. 0. 809 J 9 Lab. 623 : 25 Cr. L. J. 457. 
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Ss. 442, 448. {House trespass, punishment for house 
trespass)— 


but a courtyard attached to the liring rooms walled io on 

all sides and provided by a door leading to the street which is 
secured fails within the purview of sec. 442 I. P. C., 29 Cr. L. J. 875 : 
111 I 0. 459 ; 1929 Sind. 17. 

— - a compound, Rat. XJo. Cr. 484. an uninhabited court-yard, 
2 A. W. N. 224. unwajled compound. 4 L B. B. 24 ; 6 Cr. L. J. 134, 
roof of a house, 15 P. R. 1907 ; 44 P. W. B. 1907 : 6 Cr. L. J. 441 ' 
56 P. L. R. 1908, 9 P. R. 1887, 66 P. L. R. 1914 : 15 Cr. L. J. 265. is 
not a building. 

■ - -open courtyard in front of a house with thorny bushfs 
placed round it more to indicate its extent rather than to prevent 
entry is not a “building'' and consequently stepping into it is not 
house trespass 1928 All 607: 29 Cr. L. J. 766: 26 A. t. J. 855: 
•no I. C. 798 ; 1928 A. I. Cr. B. 387. 

—the determining factor to find out whether a place is a 
human dwelling or not within the meaning of the sec. « not the 
existence of the shutters or the fact that the door was ^ 
open at the time of entry by the accused but tbe nature of toe 
structure as a whole and the purpose for which it was 
to be used and was being used. 1930 Lah. 414:31 Cr. L. J •’69' 
1930 Cr. C. 474 : 121 I C. 42T. 

——a TPeAim used for the custody of property is a buudios 
within the meaning of sec. 442 I. P. C., 6 L. L. J. 385 : 1925 Lab. 
117.3SP. R. 1879 /of. 

—•under this sac. a boat Is (or certain purposes classed 
bouses. 10 W. R. Cr. 53. 

—where certain persons came armed with swords and 
large retinue and torches and entered tbe complainant’s bouse oy 
night and carried away a large amount of property they were 
convicted under s. 448. 

—where during the absence of tbe complainant, tbe occusea 
took possession of the bouse lo her occupation and established an 
alleged adopted son of the complainant's father, he could not be 
convicted of house-trespass as it was not a criminal but a 
trespass. 12 C. W. K. 269 : 7 C. L J. 175 


■ , ■ ••-Jt. Dr. ia eireu- 

; . ■ . J5A.L.J. 803. 

e of the compJa*- 

. . ■ . ■ . civil court decree 

which they hud obtained against one of the inmates of A°p*}* 
they were not Jinblc to ho convicted for criminai trespass. I931J t-« • 
720; 54C. W. iV. 583 : 1939 4V. C. 1120: 127 I. C. 551 : 31 Cr. L. J- 
1233. 

•* — - *-‘6 In a wall of a I'ou*®,®"" 

on blocked. It did not constitute 

the liy attempt to commit siien 

otr« : 4 Lah. 39S. 
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S>. 442i 448, (House>tretpatt, punishment lor house- 
trespass)— conM. 

entry OD a verandah with an attempt to push open a door, 
8 B. L. T. 1“, removal of a trap door to commit trespass, Rat. Un 

• ■ * . ‘ . Bice and complaining 

, • : . was to be obtained 

• .. . -espass. 22 C. 123. 

: mother secretly with 

the intention to carry on intrigue with a widow is not guilty of 
house-trespass. 4 C. L. J. 169. 

where the accused trespassed into the shop for the purpose 

of assaulting the complainant be was to be punished for an offence 
under s. ^2 and not under s 452 I P. C. 38 C. L, J. 161. 

a conviction under sec 448 can be bad although the com- 
plainant is not the person in possession of tbe property. 33 C L. J, 
118. 

where the accused passed through complainant's house 

without the consent and notwithstanding his protest in order to 
execute a warrant in another’s bouse, be was guilty of house-tres- 
pass. 26 E. S58 : 4 Bom. L R. 280. 

—a police ofBcer is not justified by tbe mere fact that a person 
is of a suspicious character, to enter bis bouse at midnight and see 
whether he is in the house. The act of tbe police officer in so enter- 
ing the house is a house-trespass for which the police officer will bo 
punishable under this acc 13 M. L. J. 285 : 27 M 52. 


1925 Nag. 50. 

intention is one of tbe most important ingredients of this 

section and in order to determine the intention it is necessary to 
consider the circumstance under which the act was done as also 
the bona Jlde nature and otherwise of the claim of the accused. 
1928 Cal. 263. 

■ to convict under 8. 448 there must be on express finding 
that tbe accused Intended to cause annoyance 101 1. C. 457 : 23 
Cr.L.J. 425 

in proceeding under s 145 the 51 must confirm tbe party 

who is in actuai possession and cannot oust him by appointing a 
receiver Persons who continue to remain in possession after the 
appointment of such receiver cannot be convicted under s. 413 1. P. 
C. 3 Pat. L. J. 147. 

—an entry into a house In assertion of a bona fide claim of 
right does not constitute criminal trespass, which requires an inten- 
tion to commit an offence or to intimidate, insult or annoy any person 
in possession 81 I.C. 823 : 25Cr.I,. J 1047 1925 Pat.]67. Incase 
of bona fide action the sentence ahould not be heavy. 2 Pat. L K. 20 
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St. 442. 448. 

tpetpasa) — conid. not daeoUy but bouse-brcaklog by 

_gap No) 

cn T of 0 *^op *** found broken open, held that 

° ^Jiild have been for house-breaking bv night and 
,• •• . 4W. R.Cr.19 

> ■ o a house at night by scaling a 

■ by night under a 446 I. P. C.. 2 


a persar 

the intention tf(Puoiahrtient foe criminal trespasa.) See as. 441. 447. 
house-trespass. {o,, trespass.) See ss. 442, 448. 


offence 


where trespass in order to e 

a cor 1^0 purpose of this section any "oiTenee’* punishable under 

plainant is e< Code is an “offence” It is only an offence which is 
218. t under a special or local law that must be punishable 

wh(>3')timent of six months or more before it can be con- 

witbout the* "offence" within the meaning of this sec 151 I C. 3S1. 

. -..j - -.josed only on three sides by a low 

' er side, an entry into It does not 

. court-ysrd cannot be styled as a 

. •• C.863. 26 Cr. L J. 383 • 1925 Lab 


whether) 

jgg {{jg il_a charge under 8. 451 1. P. C must charge the accused with 
TniniihdiittiDg housc-trespass with intent to commit some specific 

16W. R Cr. 53 (63) 

• s 451 I P C. the prospective 

, / to show that there has been 

' art of the husband 19 A. 74, 


192' where the husband was absent in tbe pursuit of his occupa- 

•tion It may safely be presumed that such husband neither convented 
sr to nor connived at any adultery or immorality on tbe part of the 
wife. 60 I. C. 666 ; 22 Cr. L. J. 266. 89 I. C. 319 . 26 Cr L. J. 1313 : 
1925 Lab. 635. 

where during the absence of the husband the accused 
entered his bouse with his wife's consent in order to commit adultery 
with her, the accused was gnilty under this section and the 
consent of the wife did not save tbe accused. 59 I C. 550 : 22 Cr. 
L. J. 118 : (1920) P. W. R. 8 of 1921 (Cr.) 

where the object of house-breaking was to have sexual 

intercourse with tbe complainant's wife, conviction of the prisoner 
was legal. 8 M. H. C. B. (App), 6. 

tbe omission of the husband to prosecute tbe accused for 

adultery does not absolve tbe latter from liability under this sec. 
1894 Bat. Cr. C. 689 contra 5 M. H. O R (App> 5. 1 Weir 531. 

the presecution must first establish simple house trespass, 

then tbe object of committing a further offence. 17 A.L.J. 8C0- 
' 41 A. 587 ; 50 I. C. 827 : 20 Cr. L. J. 347. 



1254 


lor* ho«s^ 


S. 445. (Lurking hous» trespass). 

— entrf tipofl the roof of 4 bwWicgOns ji 

trfispaes or bouse-breakjng thoug^i it mayHtteet 
20 A W. S. 351,9 P.R. of J886. 

' — ~to coustitate the oSooce under this seK 
some aetiTe taeaas to cocceal his presaoee. 2i 

S. 444. (Lurking house trespass by nfghtjl ‘tJi : 
- — when the door of a shop was found brokoa *j, 265, 
the coBvtotJoa sbouid be for house^hreakiog by ot@\ 
lutkiog housfl trespass by night. 4 W. B. Cr. I?. ^ bcslits 

S. 44S, {House breaking). Y P*®’ao‘ 

- — eflfectjng an entrance into a ho%jseat eight, r 855 ; 
wall conetitutea house breaking by night. 2 W. 1?. Cr I ’ 

—• — when a hoJe is made by the burglars in the wi 
but their way i% blocked by tbo proficocB of beams on tS‘ 
of the wail, the offence conusttted is one of sttem^' 
hauso*br«akiag and not actual house'breaking and ii] 
does Dot apply, 4 Lab. 399. 

-—-the eatr? of the accused into 2 house by merely ^ 
ebuttera of the door does not coroe under any n{ tba 9 ei&u£ 
4451. F.C deiiaing hciuse*hceaklag. A door cannot be 
faeteoed when ite shutters were merely closed. The tem 
implies ecmeihiag more, such as ehaioing tbs ebutters or tyi} 
with a rope ot boUmg them or locking the doop. 86 1 , 0 .\-i 
Or.L.L 278simS35.27 I 

—bousa.breakiog cannot be comroHted without ontranA 
tbo bouse. Stepplog oc tbs platform in front 0 / the doq 
openiog the door does not amount to house'breoking . it may oj 
an attempt to ocmuut bouae-brealcing. 1 C 6 1, C. 340 ; 29 Or. L! 
29 Ponj. L. R. S4 9 A I. Cr. R. 329. 

wfaera the compUlnapt deposed that he heard the ki 

door fa)} down and s.’tw people eutenng and identified some of 
hut qq speelho names were fo his report to the headman 
one eaw the accused lift tbc doors off its binges the charge s: 
be under s. 445 J. p. C, 3931 M. Vi. N. 129. 

• — -where oaly one 0 / several person* charged with b' 
breaking was shown to bsi?e threatened the occupant with fei 
death to laduce bloato deliver the keys of the Iron safe and Si nn. 
shown that this wna in furtherance of 0 cewnmon obiect of t 
a eonviction of all of them for faouse-breafclog and extortion 
not sustalnalile. 1931 if. \V. K. 129. 

as the offence of outraging the modesty of a woman h 

puuishahte with whipping, hcwse-brenltfog t * commit that off 
cannot also he punS'<bed with whtppl&g. 89 1,0. 34S: 1923 All. 
26 Cr. L. J I2S2: 23 A. h. J. S94- 


S. 440. (Houae«brakhie by nlebtl. 

— -where fire armed men were discovered Iiouse-brcakiof 
nfebt and when dNcoiered committed vioience in ordor to ci 
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456. (Punishment for lurking house»tretpass or house* 
ireaklng by ntghti'— ronid. 

— ~to enter into a bouse at night by scaling a wall amounts 
yuse-bieaking by nlgbt. 2 W. R. 63. 

entry into a house to eommit adultery In the middle of night 

ence andcr this sec. 44 C. 358, 22 C. 391, 994, 29 A. 46, 

. 395, but such entry with the consent of the inmate is not 
sffence. 50 P. L. R. 1919. 12 P. R 1898. 

— the court must find out tne intention of the accused. 14 P. 
'.1 Cr., 42 P. R. 1881 Cr. 

‘'^--an accused may be convicted under this see. though the 
^ ^ is charged with the commission of an offence under e. 457. 
ifi V. 73. 1075. but not without amendment of the original 
,16C. W. N. 696 : l3Cr L. J 224 : 14 Ind. C. 320, 
the mere non-prodaction of the owner or person in actual 
of house, does not vitiate conviction under a 456. 1924 
•aikJ3. R. 5 A. 127. 12 A. L. J. J5I D%it. 

ibut it would be dlfierent where the prerson in possession had 
whatever to the alleged trespass, aboie case. 

(Lurking house*trespasa or house*breaking by 
order to commit offence punishable with 
^y,fiment.) 

entry into the house by merely pushing in the shutters 
ihtr jor does not come under any of the siz clauses of see 445 


• 1. Cj story corroborated by an inmate of the house that he 
— 1^ bouse to ^gotiate a marriage. 26 Cr. L. J. 716. 86 


entered it cannot be laid down as a general rule that in all 


intercoi^of the original charge unless the court is satisfied that 
was legi been in any way prejudiced m his defence by the 

} amend the charge. 71 I. C. 247 24 Cr. L. J. 1193. 

adulter^ O. W. N. 696. 

1894 Racre there were come eiTCumstantial evidence but no 
pee convicting the accused with the theft, held that 

then thtion had not established the complicity of the accused 
41A. 55nce of honse.breakiDg and theft. 1929 Mad 816: 57 




I 
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S. AST. (Lurking house trespass or house breaking by 

in order to commit offence punishable with Imprlion* 
mentj— con/rf. 

M. L. J 548 : 1929 W. W. N. 785; 1929 Cc. C. 614, (17 A. 576. 

C. W.N. 238, 39 1. C. 330, 1923 Lah. 335) M - 

the presumption of guilt arising under 8. 114 Evi. Act freio 

the possession of stolen property does not extend to the offence of 
house-breaking under a. 457 I. P. C. 9 Mys, L. J. 25. 

• a cODTiction for lurking house trespass by night ufloer 

s. 457 I. p. c. cannot be sustained unless the charge conlaios > 
speclScation of the intention for suoh trespass. S3 C. 391. 

'—where a person who was an Inmate of the house broke opM 

the cheat of bis uncle and took out propecty from it, he could not 

be properly convicted under s. 457. 6 N. W. P. 801. . . , 

where on a charge under s. 457 1. p. O, ft was proredW*’ 

the accused did enter complainanPe bouse in order to base 
intercourse with, a woman whom he knew was the wife of t 
complainant and further he did so without the busbaod'8 conseu 
and the accused was oonrieted, the conviction was proper. 33 A. 

—where the accused under a fraudulent claim Pf****j^?jJ 
house broke into it during the absence of the owner, assauHed " 
servant and took forcible poaseseien of the house he was rig““f 


conriotod under a. 457. 35 M. 168. 

—where a poliee-man whose duty it was to protect tb* 
and property of the subject of the Crown was convicted of a 
offence of burglary, a sentence of fire years rigorous impriseo®fo 
was held not excessive. 1930 Cr. C. 81J : 1930 Eab 667. . 

where the accused was a young man of only 21 ys*”®, 

ago and was severely beaten by the complainant, the H. C. 
the eeotence. 26 Punj. L. R. 777. 

“ « . . 'r-r T -J Jq ggniS 

s. 395. There 13 no reaspe 
B3 of these two offence*-- , 
1211. C. 66. -A I. R. 1930^" 


5. 458. (Lurking house trespass or house-breaking 
after preparation for hurt, assautt or wrongful restrotntJ 

• 6 458 only applies to tho bouse breaker who actually 

himself mndo preparation for causing hurt to any person ,ji 

assaulting any person and so on and not to his companions a* ’’j. 

who themselves have not made such preparations. 77 I. C. * 

25 Cr. L. J. 398 : 4 Lah. 399; 1933 Lah. 509. 


S. 459. (Grievous hurt caused whilst commltYinp 
house-trespass or house-breaking.) I 

Bs. 459 and 4G0 I. P. C. provide for 

the governing incident of which U that cither a '‘lutlklng 
trespass" or “house-breaking" must have been completed la 
to make a person who accompanies thst olTcnep, either p.y 
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S. 459. (Grievous hurt eaueect whilst committing lurking 
house-trespass or house-breaking)— confti. 
grievous hurt or attempt to cause death or grievous hurt, responsible 
under those secs 8 A 649. 

—the grievous hurt must be caused or the attempt to cause 
death or grievous hurt must be made during the time that the 
house-breaking is being committed and oot after that offence is 
completed and the offender has left the premises. 8 A. 649. 

. I •. jJJ^o 

. . CDtIy 

. , . • ' iVOUS 

■ 102 
• * : ■ . 49 A. 

864 

—where four men were convicted under s 459 I. P. C. and 
sentenced to a long term of imprisonment and fine and it appeared 
that the accused belonged to an humble walk of life, held that 
under those circumstances it was not necessary to Impose fines 
In addition to substantial sentences of imprlsoccnest. 11 Lah. 
L. J. 230 5 30 Punj L. R 125 : 117 I. C. 802 : 30 Cr. L. J 838. 

S. 460. All persons jointly concerned in lurking house- 
trespass or house-breaking by night punishable where death 
or grievous hurt caused by one ol them* 

—where after house trespass by nigbt the accused and certain 
others were retreating and while running away the accused was 
caught hold of by a neighbour on whom some of the companions 
of the accused lotlioted wounds of which be died, held that the 

. w -- .w J.., "OI.P.O. Thesec. 

• . immitted at the 

. • which forms an 

. , house-breaking 

and cannot be extended so as to include any prior or subsequent 
time. 2 Lab 342 : 65 I C. 628 . 23 Cr. L. J. 164. 

B. 460 1. P. C. It intended to provide for punishment on 

persons wbo are jointly concerned lo the committing of the house- 
trespass or house-breaking altogether irrespective whether they 
were the persons wbo caused or attempted to cause grievous hurt. 
8 A. L. .1. 574 

Ss. 463) 464, 465. (Forgery, making false document, 
punishment for forgery). 

— B. 463 contemplates two classes of intents and it is clear 
(specially if regard to be had to the context) that it is not an 
essential quality of the fraud mentioned m the sec that it should 
result in or aim at the deprivation of property. It cannot be 
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Ss. 463, 464, 465. (Forgery, making false document, punish- 
ment for forgery) — contd. 

the expression “intent to defraud" in sec. 463 implieg con- 
duct coupled with intention to deceive and thereby to ‘ j 

other words “defraud" invoives two conceptions namely, deceit s 
injury to the person deceived, (bat is infringement of someotni 
legal right but not necessarily deprivation of property. 4^0. i*' • 

215 : 00 I. 0. 534 : 26 Cr. L. J. 1574, 14 0. W. 2f. 1076 Bcf. 

— — to constitute an offence under e, 4Si J. P. C. the 
must be proved to be to cause it to be believed that such doou 
was made or signed or executed by, or by the authority of a P® _ 
by whom or by whose authority it was not made or signed. 4U l-. 

J. 256 1925 Cal. 14. , 


document must have the character or tendency descrioeu lu 
463 1. P.C. 3 Lah. 373 ; 1913 Lab. 11. . 

— -an entry in his books by the creditor making an 
a right to interest not purporting to have been agreed to by 
debtor does not constitute an offence under ss. 464 aod 4 o 0 4-'r. 

3 Lah. 37J. , 

an eotri- of eicess payment in a Sio all. 

make the (nuster-raU a forged document. 27 A. L. J. 592. “ 

396 • 115 I. 0. 135 5 30 Cr. L. J. 4^. ^ .. . v» maWnff 

the-makiogo/apartofo dwument J® ® Jocn- 

of a part of a false document and In the making of a P«rt oi a «« 

merit not only the Intention or purpose must be proved but 

that the document was false must be proved. 27 A. L. J- • 

All 396 • 115 I. C. 135 1 30 Cr L. J. 408. 

mere ante-dating of a document is not forgery jI tbcrc^ 

no dishonesty or fraud on the part of the forgw. 

111 : 8 Pat L. T. 104 ; 1927 P.nt. 87 ; 27 Cr. L. J. 1263. 5 Pat. 5<4 . 

I C. 252 -27 Cr.L J. 1308 ; 1926 Pat. 535. 

forging false signatures and thumb Impressions o” c. 

slips in 3 Municipal Election will bean offence under 8.4bc 
and is not a mere electoral offence under Ch. IX A. 1. Lf. — 

L. J. 497 : 83 I. C. 654, ^ .t„*„L'ento 

——the word fraudulently as used io s. 364 must not '>c 
mean with intent to defraud. 22 C. 313 ; 3 U. B. P. P* C. 29- 
—— to constltuto the offence of forgery it is "o* 
the false document sliould be made with the intention of comm 
-I fraud or dishonesty in future. If the Intention with 'J®.,,, 
document is made be to cooceal a fraudulent . ^.n-mit 

previously oommttlcd the intention cannot bo other than . 

Jntud. and the offence of forgery ns defined In sec. 4C3 Is com 

-—to constitute forgery iotent to defraud I* 
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Ss. 463, 464, 465. (Forgery, making false document, punish- 
ment for forgery) — contd. 

la order to constitute. In point of law, an intent to defraud, 
there must bo a possibility of some person being defrauded by tbe 
forgery or there must be a possibility of some person being not only 
deceived but iniured by the forgery ; the mere fact that the person 
,• — . .... -r I- « -I.-.., 1 — enable him 

• ■ . * s barred by 

. . . ‘ . 1930 Pat. 

. 11 Bom. L, 

R. 3) Ref. 

in order to constitute an offence of forgery It is not necessary 

that the wrongful gain or loss should be actually caused It is 
sufficient If there IS tbe intention of causing it. Where certain co. 
sharers applied for entry in the revenue papers so as to include certain 
additional natnea therein and it appeared that tbe signatures of 
...,.1., «• ,t was authorised, tbe accused 

' 471 I P. 0. though not under s. 

■ • C. 492 : 1 R 1931 All. 284: 32 Cr. 


—rrbere a document is made for the purpose of being used to 
deceive a court of Justice it is made with the iotentioa of being 
used for that purpose 14 C 513. 

——a person who is not tbe writer cannot be charged with the 
substantial offence of forgery, if be has caused such a false docu- 
ment to be made he will be guilty of abetment 1? C. W. K. 354, 10 
W. R. T.-IW, R :o- 

a writing which is not legally admissible with respect to 

the matter contained therein may be a dDCument if the parties 
believed and intended It to be evidence of that matter, 10 W R 61. 

legal claim or title to property does not save tbe accused 

from punishment for forgery. 9C. 53. 

if in order to support a true claim or a genuine title a 

false document is manufactured, it is a forgery. It need not be 
» ^ false title 96 I. C 850 .- 


, and registration of a document 

the accused placed his name on 
tbe document as an attesting witness, be committed no offence 
under e. 471 14 C W. N 1074 : 12 C L J. 227. 

where the accused fabric.'*' '■ 

for a post and used them and 
Master to stop tbe despatch c* 
mitted the offence under s. ■ 
documents but with regard to t ■ 

said that be falsely made it either dishonestly or fraudulently ]3 C 
349, 22 B 76S, contra. 12 P. R. 1895. 

- — a false certificate of not very great importance is not a 
forgery as it is not made on affidavit 27 A. L. J. 592 • 1929 All 
396; 30Cr. L. J.40S; U5J.C.135; 1929Cr.C.6 
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Ss. 463, 464, 465. (Fopgery, making false document) punish* 
mentfop fopgepy)-— conW. 

the word “claini** applies to the claim of anything and 

not only to the claim of property. 15 A. 210, 25 C. 512, lO Lab. 
545: 30 Punj. L. R 724: U8 I. C.3S5s 30 Cr. L. J. 900; 1929 Lab. 
152, 22 B. 768, 28 M, 90 F. B. 


cute it a’ ■ • . . : . ...» 

by aotne . • . 

1 ..), ».!. . ui. u uuoumeut (U uiuer tu uunie niiuiu lue cteuuiiiiru 

of false doctimeat must be dishonestly or fraudulently made, signed 
sealed or executed by the person who is charged. Mere surplusage 
would not invalidate a document, 17 C. W. N. 354 : 14 Cr. L. J. 129. 

— — where there is an iateotioa to deceive and by msans of tbe 
deceit to obtain an advantage, there is fraud and if a document is 
fabricated with such intent, it is forgery. 21 A. 113. 

— — an intention t'* - ■ --• * -‘^s an 

intention to defraud. 

——absence of in 
document was signed t 
a 464 I. P. G. 53 C . 

14: 26Cr. L J, 401. „ 

——a copy of a false docum^ * > * • * 

L. J. 534: 6 M. L. T. 438, but usic 

tbe accused knev to be forged *' 

instance be produced a copy of it. 

—tbe making of a copy of a forged document dons not amoimt 
to forgery if tbe accused was not authorised to make tbe copT* 

4 P. L, J. 16. . , 

—where tbe interpolations in Police diary were struct on 
before copy was made there wss no offence. Rat. Uo. Cr. 12. , ' 

wOero the accused, a debtor, instead of making an ® 

liability, makes an entry of payment be does not commit forgery o 
an attempt to commit chest. 12 AT. 124 

tbe signing o! a Vakalatoama in the name of ' 

holders without their authority to do so and delivering it >0 to 

vakil to file it, is forgery. 6 W, R. 78. 

false personation at an examination and signing 

papers in the name of tbe true person constituts forgery *0 
cheating by personation. l2 Al. 151. 

—signing a certificate of purohase of a gun in the name ® * 
false man and giving a false address and thereby dcccivioE 
gunsmith and Government oonstitutes forgery. 43 0,421. , 

——whore a Mukhtcar altered tbe sobcdule of a plslnl 0 ^ i 
and it was not eatabUthed that U was mado fraudulently or o 

■ Bcoai ^ 
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St. A63, 464, 465. iFargery, making false document, punish- 
ment for forgery)— contd. 

the aUeratioQ of eertaln accouaU with a Tte<r to show th&t 

a certain sum of money which had been misappropriated was 
received on a certain date and to remove the evidence of such 
misappropriation >■ sot panishabte under s 465, 471 or 477 A, 
there bemir no intention to commit fraud. 36 C. 955, 22 0. 313, 
35 C. <50, dtat. 15 Horn. L. R 708. 

as to whether or not there Is an Intent to defraud in any 

particular case depends on the actual clruumstances of that case, 
aboie case. 

account books not kept m the regular course of business 

cannot be necessarily held to be forged documents. 98 1. C. 56: 
27 Cr. L. 3 1240 1927 Pat. 47. 

where the accused took an active part in the preparation 

of a document but did not take part in forging tbs name, he did not 
commit forgery, but abetted it. 25 C. 277. 3 U. 4,17 0. W. N. 
354 U Cr. L. J 129 ■ 18 lad. C. 881. 

— -makioe a false document is one thing and causing a falsa 
<]ocument to be made is another 17 C. W. K. 354 : 14 Cr, L. J, 
129 : 18 lad. C 881. 

—the term “makes*' in the seo. means creates or bungs 
into existeoce. 10 Lab. 265. 1928 Lab. 681: 111 I. C. 435 : 89 
Cr, L. J. 851, 38 A. 430 Rel. on. 

——a writing may purport to be a will although it turns out to be 
technically defective. Consequently, though incomplete and ineffec- 
tive It cannot be eaid to have been not made within the meaning 
of sec. 461. 10 Lab 265: 1928 Lah. 681. Ill I. C.435: 29 Cr. L J. 
g51, 41 M 589 Rel. on. 

a Mahomedaa who executes a false iiTohiTtnamB in favour 

of bis alleged wife with the iotentloa of claiming her property, 
is cot guilty of making a "false document" within s. 464 69 I. C. 
451 : 23 Cr. L J. 723. 

the fact that a man who files a document is interested in 
establishing its contents does not raise a presumption that he filed it 
knowing it to be forged. Conduct is the principal criterion of 
guilty knowledge ; where a charge is laid against an accused 
under a. 465 read with see, 471 be cannot be convicted and sentenced 
under s. 466 read with sec. 471. 17 0 W. N. 94 : 13 Cr. L. J. 449 - 
15lnd. C. 81. 

the mere signing a telegram in another’s name where It is 

not shown to have been done with intent to injure him and where 
it does not actually tojure him, does not constitute the offence of 
forgery. 18 Cr L. J.76: 261nd. C. 668. 

— -if an accused made a false hammer for making false marks 
on timber to make it appear that the timber so marked was 
marked with genuine marks by the ofiioer who bad to pass them, 
he would be guilty of forgery, 3 Bur. L. J. 265. ’ 

—a person eounterfeitiog marks in trees with a view to use 
*l.am na evidence that the tree* hat! been cassed Vna rerT./.val k. ,k- 
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Ss. 463^ 464> 465. making 4alse document* punish- 

ment for forgery) — contd. 

ranger of a forest is guilty of making a false document within sec.ffif 
I. t*. 0. 27 J5om- £. H. 599, 7 C. 352, Dtss. The possession of a 
counterfeit stamp for making such ao impression is punishable under 
3. 473 I. P. C. 27 Bom. L. R. 599. 

” ' ' . appended to his application 

■ . • obtain wrongful gain and 

. )d47ll. P.C. 76 I. C. 225: 


conviction for forgery based on evidence of finger print 

expert alone is bad. 77 I. 0. 423 : 25 Cr. L. J. 375, 4 Lab. 246: 
1923 Lah. 622. 1922 Pat. 73 Ref. 

the nature of the offence committed does not depend on 

the use to which the forged document was put. If it was used 
fraudulently or dishonestly and if it purports to be a valuable 
security the puuiahmeut provided by s. 467 and oot that provioM 
fay 8.465 would apply. 28 C. W. N. 947.- 40 C.L. 3.135? 82 I.C. 
145: 25Cr. L.J. 1217. 


S. 466. (Forging of record of court or of public regl*t«i’» 
*.c.) 

——the elements of fraud or disboocsty must be present 
mind of the accused to bring his act under ss. 466 and 471. “S 
4d4 .5 0.^. K. 609. 

——alteration of name at’ ' * — *• • ma 

using it as genuine one to ob 
offences under ss. 466 and 471. **' 

—the section does not , 

knowingly makes a false eotr: 
other document is forged by , • 

contra., this sec. applies to both public servants and 
individuals. 13F. 11.1695. .c 

ibis sec applies to the forging of a Register of marfiaS” 

Alohamedsns kept by Aron. I Wcir541. ^ 

—a document purports to b© made by public 
notwithstanding of the seal and signature. 5\V. Jt. 96. . 

a person Is not guilty under this sec. for giving a 0 . 

to a false document knowing It to be so. Rat. Un. Cr. 585'. 

Rat. 42 of 1891. 

—the offence requires the fraudulent intention only *“ 
mind of the accused. 14 C. 513. , . . 

—there is nothing illegat In a person being convicten 


• • I ' 

467 but the court should choose which section Is 
after convicting under one of those tv»o ssetions R io»j 

unnecessary to add a charge under 8 . 468 also. b6l.C.»J^’ 
Oudh.4l3j 26 Cr. L.J.9i9. 
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S. 467. (ForS^'y o* valuable aeeurity, wMI> &.c,) 

to apply this see. It la cot auEBcicat that some possible intent 

may be inferred from the facta but it is necessary that such Intent 
should be established by evidence 6 C. W. N. 382, contra., 6 M. 
L. T 266 

the writer of a false receipt ia not guilty under s, 467 where 

there is no evidence that he was present at the execution of the 
receipt or that he helped any one to make use of it. 1925 Cal. 192: 
82 I. C. 261 25 Cr. L J. 1253, 7 C. 352 /of. 

where a person did not make sign or execute a false docu- 
ment dishonestly or fraudulently but was merely instrumental in 
getting It made be is not gnilty of forgery under a. 467 1. P, C. but 
ta guilty of abetment thereof. 1929 Lab. 210: 113 1.0,68: 30 Cr. 
L J. 52 

.* _.y not be a valuable 

< . , “ to be a valuable 

* . is not a valuable 

security, tu oo*. 

—a kabulyat is a valuable security for the purposes of aeo. 467 
I, P. C and remains such, even after the expiration of its terms. 
88 I. C. 233 : 26 Cr. L. J 1115 : 1925: Nag 337 

receipt for moocy order under faiee signature is forging a 

valuable security and Is punishable under e. 467. 24 Bom. L. R. 99 : 
66 I. G. .128 23 Cr. L. J 264 : 1922 fiom. 82. 

.>~aQ incomplete bond or promissory note bearing forged 
signature is valuable security. 38 A. 430, but a blank paper or a 
bond barred by limitation is not a valuable security. 15 W. R. 19. 

material alteration m an agreement in writing is forgery of 

valuable security. 41 M. 589. 

where a person falsely puts his name down as an attesting 

witness to the signature of some body who, be knows, did not 
sign, he is guilty of forgery just as well as the scribe. Such 
an attesting witness must be put on bis trial on a charge under s. 
467 read with s. 120.B. 1929 Cal, 539 ; 1929 Cr. C. 194. 

mere aatedatiag of a document ts not forgery unless the 

antedating bad or could have bad any operation to the prejudice 
of any one. 5 Pat. 573 : 98 I. C. 252 : 1926 Pat. 535 : 27 Cr. L. J. 
1303. 98 I O. in : 8 Pat L, T. 104 ; 1927 Pat. 87 : 27 Cr. L. J. 1263. 

the writer of a forged receipt Is not punishable under s 467 
if there IS no evidence that be was present when the receipt wae 
executed or that be helped some one in making use of it. 1925 
Cal. 192, 

where it appeared that certain office procedure was 

not followed but tbe act of taking tbumb impression though 
contrary to rules was not actuated by fraud or dishonesty, a con- 
viction under ss. 467 and 109 I. P. C. could not be sustained, 
29 Cr. L. J. 1031 : 10 Lab. L. J. 369 ; 112 I. C. 359. 

benefit of doubt should be given to accused. 34 P. L. R. 

1907 : 1 P. W. B. 1907. 5 Or. L. J. 57. 
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Ss. 463, 464, 465. (FopgQry, makJ"^ 
ment for forgery) — canid. 
ranger of a forest is guiltf of making a 
I t'. C. 27 Bom. L. R. 599, 7 C. 35 
counterfeit stamp for making sack an ini, 
s. 473 I. P. C. 27 Bom. L. B. 599. 


coDTiction for forgery baaed on ev 

expert alone is bad. 77 I C. 423. 25 Ci, L 
1923 Lab. 622. 1922 Pat. 73 Jtef. 

the nature of the offence committed ■ 

the use to which the forged document was p. 
fraudulently or dishonestly and if it purports 
security the punishment provided by s. 467 and i 
by 8.465 would apply 28 C. W. N. 917- 40 C.L 
145; 25 Cr. L. J. 1217. 


S. 466. (Forging of record of court or of pt 

&o.) 

——the elements of fraud or dishonesty must be pres 
mind of the accused to brine bis act under ss. 466 and v 
434; 5 0. W, N.609. . 

—alteration of name at ' 

using it as genuine one to ob 
offences under ss. 466 and 471. . 

—the section does not . 

knowingly makes a false entr5 

other document is forged by ' 

contra., this sec. applies to , ' 

Individuals. 13P. B. 1895. . , 

this sec applies to the forging of a Register of maniagi^ 

Mobamedans kept by Aort. I Woir54l. , 

— a document purports to be made by public serf, 
notwithstanding of the sealand signature. 5 W. it. 96. . 

a person is not guiity under this see. for giving . Cf, 

to a false document knawiog U to ha so. Rat. Un. Cr. fSJ. 
Rat. 42 of 1891. . >> the 

—the offence requires the fraudulent intention only m 
mind of the accused. 14 C, 513. , 

—there is nothing iliegot in a person being convietc 


467 but the court sliotild choose which section Is more «“i*" 
after convicting under one of those two sections '* , jcjS 

unnecessary to odd a charge under s. 468 also. 561. v-'’'' • 
Oudh. 4l3t 2CCr. L.J.929. 


INOIAN PEMAL CODE. 


1265 


S. 467. (Fppgery of valuable saeufity, will, &e.) 

to apply thli see. It is not aufficicot that some possible lotent 

may be loferrcd from the facte but it is necessary that such intent 
should be established by evidence 6 C. W. N. 382, confra.. 6 M. 
L. T. 266. 

the writer of a false receipt la not guilty under s. 467 where 

there is no evidence that he was present at the execution of the 
receipt or that be helped any one to make use of it. 1925 Cal. 192: 
82 I. C. 261 : 25 Cr. L. J. 1253, 7 C. 352 /of. 

where a person did not make sign or execute a false docu« 

mcnt dishonestly or fraudulently but was merely instrumental in 
getting it made be is not gnilty of forgery under s 467 I. P. C. but 
H guilty of abetment thereof. 1929 Lab. 210: 113 I. C. 68: 30 Cr. 
L. J. 52 

an unregistered document, though it may not bo a valuable 

security until registration is completed, "purports** to be a valuable 
security under this sec. 25 C. 277. 

C' a tanad conferring a title of dignity is not a valuable 

^'security. 10 C. 584 

—a kabulyat is a valuable security for tbo purposes of sec 467 
I. P. C and'lemains such, even after tbo expiration of its terms. 
88 I. C.-~a83 . 26 Or. L. J 1U5 : 1925 Nag 337 

rscelpt for moocy order under false signature is forging a 
valuable security and is punishable under s. 467. 24 Bom. L. R. 99 : 
66 I. C. >128 : 23 Cr. L. J. 261 : 1922 Bom 82 

-^an incomplete hood or promissory note bearing forged 
signature is valuable security. 36 A. 430. but a blank paper or a 
bond barred by IimitatiOQ IS not a valuable Bccurity. 15 W K. 19. 

-.—material alteration In an agreement in writing is forgery of 
valuable secutity. 41 M. 589. 

where a person falsely puts bis name down as an attesting 

witness to the signature of some body who, he knows, did not 
sign, he is guilty of forgery just as well as the scribe. Such 
an attesting witness must be put on his trial on a charge under s. 
467 read with s 120-D 1929 Cal. 539 : 1929 Cr. C. 194. 

mere antedating of - ^ * - 

.antedating bad or could have , • , • • 

of any one. 5 Pat. 573 : 98 . ■ 

1308. 98 J C. Ill .8 Pat L T . , ■ ; 

the writer of a forged receipt is not punishable under s 467 

if there is no evidence that be was present when the receipt wae 
■executed or that he liclped some one in making use of it. 1925 
Cal. 192. 

where it appeared that certain office procedure was 

not followed but tbo act of taking thumb impression though 
contrary to rules was not actuated by fraud or dishonesty, a con- 
viction under ss. 467 and 109 I. P. O. could not be sustained 
29 Cr. L. J. 1031 : 10 Lnh. L. J. 369 ■ 112 I. C. 359. 

benefit of doubt should be given to accused 34 P. L. R 

1907 : 1 P. W. R. 1907, 5 Cr. L. J. 57. 



1264 


INDIAN PENAL CODE. 


Ss. 463. 464, 465. (Forgery, making false doeument, punish- 
ment for forger/) — cronfd. 

ranger of a forest is guilty of makiDg a false document witblo sec. 464 
I. f. C. 27 Bom. L. E. 599, 7 C. 352, Diss. The possession of a 
counterfeit stamp for making such an impression is punishable under 
8. 473 1. P. C. 27 Bom. L. R. 599. 

I, ' '■ appended to bis application 

• obtain wrongful gain and 
id471I.P. 0. 761. C 225. 

conviction for forgery based on evidence of finger print 

expert alone is bad 77 1 C. 423: 25 Cr. L J. 375, 4 Lab, 246: 
1923 Lab 622, 1922 Pat. 73 Jfe/. 

the nature of the offence committed does not depend on 

the use to which the forged document was put. If it was used 
fraudulently or dishonestly and if U purports to be a valuable 
security the punishment provided by s 467 and not that provided 
by s. 465 would apply. 28 C. W N. 947 • 40 C.L. J.135; 82 I. C. 
145. 25 Cr. L. J. 1217. 

S. 466. (Forging of record of court or of public register, 

&o.) 

— ^tbe elemeots of fraud or dishonesty must be present in ti^ 
mind of the accused to bring bis act under ss. 466 and 471> 2S 0. 
434 : 5 0. \V. K. 609. 

—alteration of name ar"* • • • ..w 

using it as genuine one to ofc ' ' 

offences under ss. 466 and 471. . ’ • 

—the section does not 

knowingly makes a false entry but to cases where 
other document is forged by unauthorised person. 7 0. I*. B; 356, 
coTifra., this sec. applies to both public servants and private 
Individuals. 13 P. R. 1895. 

this sec. applies to the forging of a Register of marriages of 

Mohamedaos kept by A'oej. 1 Weir 541. 

—a document purports to bo made by publio servant 
notwithstanding of the seal and signature. 5 W. R. 96. . 

—a person is not guilty under this sec. for giving a true col^r 
to a false document knowing It to bo so. Rat. Un. Cr. 583; w. 
Rat. 42 of 1891, , 

—the offence requires Ibo fraudulent intention onlf in tae 
mind of the accused. 14 C. 513. . 

-—there is nothing illegal In a person being convicted ^lor 


after convicting under one of tboso two sBCtlons it will be 
unnecessary to odd a cliargo under e. 468 also. bCj. 0.033: lJ-5 
Oudh. 413 1 2C Cr. L. J. 923. 


1XDIA5 ns^L cort. 


S. <6T. FofS^ry «f vatskbi* «*eHPiti. »»IU, ^*0 
f> *;;'y »h.i *ec. it i* =ot tbiat 

oaj- be .sf-rTfri fnrs the fiJts bet it w r*v'^'ct»T« UiWwl 

shoali be eetibliihed by eriieaw if C- NV N. 5X*. (,v;if»M k \i 
L.T i^A. 

the wnter of » fiUe te«ipt U cot guilty wviier »» 4^? wbetv 

there i» CO eT.iesce that he era* preseat at the ewwlU'H of the 
teceipi or that he heljed aay ece to ctahe «»e of It. l?{\i'Abiy{} 
£:i. C i'A 23 Cr L. J. 125S.T C.«5/.*f. 

where a person diJ cot make sl^n ot e\eeute « (,txe tUvjvi. 

Pi«>o*. diihoceitly or franJuleatly but was merely ln«tn»ment*l i« 

gettiOK It made he is cot gailty of forsery unilet a. 4t>T 1. l\ t\ but 

*e Kuilty of abetraeat thereof. I9i9 Lah. 2U't ItSl.r.t'St Sl'Or. 

an onregistered dccument. though U may not be » valiuMe 

secnrity until registration is completed. •‘piltP'-'rta to he « valuahie 
aesurity under this sec. 25 C. 2?7 

i — -a aonad conferring a title of dignity la not a valunMe 

* aecnrity. 10 C. 5SI 

a knbnlyat ts a raluable security for the purposes of see, 4 fiX 
I. P. C. •'id*7emams sueb. aeen after the esplrntlou of Ha inruis. 

26 Cf. L.J. 1115. ms Nag 5S7 • n« *rrma. 

,jr- — receipt for money order under falie signalure Is forglna a 
valuable security and ts punishahlo under a. 4(>7. 24 Itniu. h, It, UO i 
66 IC. 12S 23Cr. L. J 264 : imBom.82. 

——an isnomplete bond or promissory nolo lipurlng furgSil 
signature is ralusble security, 38 A. 430, but n hhink impnr nr n 
bond barred by limitation is not a voluablo ii'ourlty. W, U, Jl». 

—material alteration in on agreoniont In writing Is forgary of 
valuable aecutity, 41 M- 589. 

where a person falsely puts bia nnmn down aa ftu Attesting 

■ <• *-'••••• who, ho knowa. ilM nnt 

• . • . • ■ well na the ifrlhe. Miieh 

. • ■ trial on it olinrgii under s. 

, . Cr. 0. 104. 

• la not forgery unless tha 

. . ■ ■ porntlon to the prejndlee 

ui any one. o lai. •“ P^t. 535 1 27 Cr. f<, J, 

1308. 98 1 . C. Ill : 8 Pat L- T. 104 : 1927 I‘at. 87 r 27 Cr. f.. J. UM. , 

the writer of a forged receipt la nnt punishable under a. 4fl7 

if there is no evidence that he waa present when the receipt was 

•executed or that he helped aomc one In making tisn of It. 1923 
Cal. 192. 

where It appeared thet certain office procedure was 

not followed but tbe act of taking thumb Impression though 
contrary to rules wai not actuated by fraud or dishonesty, a con* , 
viction under ss. 467 and IW L K C. couM „,4 susinlnsd/ 
^9 Cr. L. J. 1031 : 10 Lah. L. J. -d’ • IJ2 J, C. 3^7. 

■ — benefit of doubt should hj,K«»eo to accused, 34 p, f. 

1907 • 1 p. n. 1907, 5 Cr. L- J* 5«. 



1266 


INDIAN PENAL CODE- 


S. 467. (Torgery ol valuabl* saeiii>Ity> will &.e\) — conid. 

“—when a person sells a not® patporiltig, by an endorsemeot 
on it, to have been sold to his firm by the persona named in the 
endorsement, he la punishable under ss. 467 and 471. 15 0. 269. 

tbo fact that a person charged with an offence under s. 

471 I. P. 0. ia himself the forgerer, is no reason why he should 
not be charged under 8. 471, when he cannot be charged under s. 
467 owing to the latter offence being committed beyond the jurisdic- 
tion of the court. 13 0. L. J. 86a ; 17 Ind. C. 798. 

a person convicted under a. 467 and a. 109 I. P. 0 cannot 

flubaequently be convicted Under a- 471 read with s. 467 because s 
467 is only directed against person other than forger. 89 S. C 
527;29Cr. L.J. 1387 :21 N.L.R. 152,88 I. C. 1051 : 26 Cr. L. J. 
1275. 


-■ — a, 471 1. P. C. ia no bar to the imposition of separate sen- 
tences on an accused person convicted at the same trial of both 
the offence of forgery and using the forged document as genuine r 
sec. 35 Cr. P. C. authorises the imposition of such aeparak® sentences.}^ 
52 M, 532 s 56 M. L. J. 554 : 1929 M. W. N. 279 5 119 I. O. 63 s 
30 Cr, L. J. 983 : 1929 Wad. 450, 23 A. 84. disapproved. 

—■a 5t. may proceed under s. 471 without the sanction of 
the Civil Court but in a proceeding under a. 467 previous sanotioo 
must be obtained. 16 Cr. L. J. 617 : 30 Ind. C. 441, 14 0. W. K. 479 : 
10 Or. L. J. 230 Uef. 

“—6.195 Or. P. 0. tenders sanction necessary in prosooution 
for any offence described la sec 463 I. P 0. and s. 483 I. P. 0. covets 
forgery for which penalty is provided under 8. 467 I. P.O. 14 C. W. 

N. 479. 

it is not eafe to base the convictioo entirely upon tbs com* 

parieoD of the bandwriting. But the court may eee for itseU 
whether certain handwriting placed before it arc similar or not. 

65 I. C. 426 : 23 Cr. L J. 7*. 

it is not safe to convict for forgery relying only on the 

evidence o( an expert witness. 86 I. C. 428 : 1925 Nag. 358 : 26 Cr. 
li. J. 796. 

* it is an offence under •• 467 to forgo a document even though 

there is no intention to use it. IIO. L. J. 64D: 1 O. W. B. S62: 
ai LC.936 ; 25 Cf. L. J. 1102: 1925 Oudh 158. 

where certain office prnceduro wae not followed hut there 

was nothing to show that the act of talcing thumb Impresrlon 
contrary to rules was actoated by fraud or diehnnesty, hold that 
under thoa* olreumstances a conviction under sa. 46? and 109 I. P. 

O. could not bo sustained. 113 I. 0. 359 ; 29 Cr. L. .7.1031:10 
Lah. L. J 3C9 

where a Bench clerk received a sum of money paid in ai 
— J I. • false receipt to enver up 

■ ■ came under -the provl- 

■ 1 ni.C. 338 i 25 Cr L.J. 

)lrd and not/ol. 11. M. 


411 oppt 
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S. 467. (for9»fy el valeabl* •••upily, will &e.)— 

— thp «K4entlftl« of the offAiice und«r ihli >ee. are (I) thtt (he 
docum«Rt khotfld he altered, (t) that the alieratlaa thoutd ba door 
with the Intention of cauBiDR injury or damflRe to loine penon. nnd 
(3) that it ebould he done dlahoneatty or fraudulently. Where 
the Fretident of an Union Qottd waa charged ntth having made 
an incorrect entry In the mlnutea of proeeedinge recording a false 
resolution purporting to be made by the Hoard sanctlnoing a sum 
of U« 50 (or legal ezpcnie* and It wai not Nhowa that ho did 
anything more than ezpedlilog tba payment of the aum which was 
really due. no oBeoce waa committed under a. 46? or a. 4C4 I. P. C. 
1931 M. W. N. 3GI. 

S. 468. (rergeey fop pueposo of ohaating). 

prlioner deceiving employer by falsifying account'boohs in 

prisoner'a custody, aueh deception being likely to o luas damage to 
employer la iightl>‘ convicted under a. 4C^ 1. P. C, instead of under 
8. 465. 18 W. K Cr 46. 

->—30 application to Umveralty for duplicate cortiScate by per* 
BOS not entitled, is guilty of attempt to cheat and forgery. S5 
if 726. 

—where at the Instigation of one person another forged a 
letter purporting to be written by the Uoyernorof the Province, 
held on the facts of the cite that it might be presumed that the 
doeuffleat was forged with the knowledge that it would be used to 
defraud a person and the writer was rightly c >nvleted under b. 469 
1. P. 0 while the instigator w-is punished of offencea under 
8 468 read with e. 109 and m. 471 and 511 IPO, and a heavier 
eentence might he Imposed on the instigator than that imposed 
on the principal offender. 101 I. C 493 : 29 Cr. L. J. 461 : 9 Lab. 
L J 103 . 1917 Lab 714. 

where cheating Is committed by causing the despatch of 

bogus telegram the accused will be tried In the Court having 
lurisdictioQ over the place where the telegram is despatched. 99 
I. O. 127 : 28 Cr. L. J. 95 -. 1927 Mad. 77. 

where court fee stamp was purchased for a client across 

which the etamp vendor wrote the client’s name but It was not 
eventually used for that olieot and Instead of obtaining refund the 
accused, to save bis trouble, altered the name on the stamp and 
used it for another client, held that it was not clear whether be 
did BO dishonestly or fraudulently, consvqoently he should be given 
the benefit of doubt. 1931 Lab. 337 : 1931 Or. C. 465 : 32 P. L. B. 
432 

S. 469. (Forgery for purpose of harming reputation), 
——wheie a draft pstition was prepared with ths Intentio 
being used as evidence of a matter. It was held that it fell 
see. 29 I. P. C, and as it contained falsa atateinents calcu 
ioyurft the reputatlau of a peisaa tha offeacc was held to 
B. 469 2 B. L. R. A. Cr. IS : 10 W. tt. Cr. 61, 
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S. 471. (UaifiB aa ganuin* a tafgad deeumant)— ronfc/. 
applied for cntrr Ib the rerenue papera ao aa to Include certain 
additional namea therein and It appeard that the aignature of 
certain parties were put In as thoush ft waa authorised, held that 
the aecuied were liable to be convicted under a. 471. 1931 AIL 553 : 
I. It. 1931 AIL 584 : 130 I. C. 495 : 35 C. L. J. 559 : 1930 A. L. J. 
1451. 

/\jr Me meofunp o/lfce tfordt "fraudulentl)/ or dishonrstljf titea 
as genuine any document," see notes under a. 464. 

to conititute the offence, the use of the document muat be 

for one of tho purposes mentioned in see. 463, so an Involuntarir 
production of a document in obedience to an order of the court Is 
so uae of it, 36 5f. 3S7, 58 M. L. J- 486. and if under such circum' 
stance the acented gleea evidence In aupport of the forged document 
that docs not amount to uslog it as genuine. 36 31. 395, 31 3t. L. J. 
181. 

the production of a forged document m obedience to an 
order of the court is not an offence under this aection but if tho 
production of the document Is brought about br conspiracy on the 
part of the accused It is punishable. 88 J. C. 181 : 1925 Kng. 315: 
2f> Cr. L. J. 1093, 36 it. 387 and 395 Pe/. 

>-wheQ a ccmptaloaat being asked by the court to produce 
documents In support of his complaint produces certain forged 
dosumeots be cannot escape punishment on the ground that tho 
produetioQ was Involuntary one. 881. C. 595 : 56 Cr. L. J. 1171 1 
1925 Lab. 333 : 0 Lab. SO 

— ~when a forged document la presented for registration it 
amounts to user for the purposes of s. 471 L P. 0. 89 I. C. 1050; 
26Cr L J 1482. 


a person can be convicted of on offence under s. 471 

I P C if he IS found to have actively participated in the process 
of presentation of a forged document for registration, even though 
be did not physically present it for registration. 52 31, 533: 1939 
31. W. N. 279: 119 I. C. 63 : 30 Cr. L. J. 983 ; 56 31. L J. 554 : 1929 
Mad. 450- 59 L W, 559 

an offence under e 471 I. P. C has no relation to the 

Registration Act and is governed by entirely different principles. 

... , -* I.P.C. 

i under 

alidity 


500 : 1929 Cr. C. 252 ; 119 I. C. 883 1 30 Cr. L. J 1101. 


in order to convict an accused under a. 468 or s. 471 when a 

forged document is found in bis posaesaian, the prosecution must 
explain how the document came to be with him or must prove that 
be used the document. 89 I. C. 398; 1925 Nag. 294: 26 Cr. L. J. 
1358 : 8 N. L.J. 87 

tho filing of a document aa the basis of a plaint or as 

necessary sequel to the pleas in the plaint is itself an user ; 
it then becomes incumbent on the accused to show that bo filed 
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S. 47t. (Using a* ganuin* » (argad cieoumanti — conhi. 

■ la a criminal trial the burden of proof U on tbe protrcullon 

>o make out Uis case Out where In a proeeeutlon under as. 
tG7 aud 471 1 P C the accused was alleged to hare Tued a receipt 
Q a suit on a promisiori' note against him, nod he pleaded that 
.he receipt filed by the pleader waa not the same as that glren 
'ly him. to the pleader for filing, there was a fair presumption that 
he document gircn to tbe pleader was the document filed. 1930 
-\Iad.l92: 1930 M.W K.76: l930Cr. C. 192. 

DO sanction is required for the prosecution of a person when 

le la not a party to the proceeding. S£ M. L. J, 2*0. 

It is doubtful whether a witness who swears to tbe truth 

>f a document in court can be said to abet its use. 15 C. W. N. 56.'>. 
•——a punishment of four years* rigorous imprisonment to one 
^ eho uses a forged document and 2) years* rigorous imprisonment 
,o one who has abetted the same is not scecre. 49C. L. J.193t 
929 Cal. 203 : 116 1. C 632: 30 Cr L. J.656, 

' .—If A takes a /fundi front S. knowing that the latter hai 
ahzleated it. tbe former is guilty under s. 474. and if A Dogottates 
t knowing it to be a forged document, be is guilty of tbe morn 
etious offence punishable under s. 471 1. P. C. 30 P. \V. R 1916: 
-t7 Cr.L. J.4r4! 36 I. C. 154. 


** ■ (Making or possessing eeuntsrfeit seal ote. 

,Wx9tU‘,i. «si commit forgery.) 

1925 Lth. 2:3 Soeers only f • ' . . - 

*— wL^ a impressloc 

amount, so ^ „ 

J U‘J j manner. 

, tludh. 158 : 1 . * 

I.P. C if be .1 1 

of prewntstm possession of document described In 

he did CO* r‘ /f67 knowing It te be forged and Intending to 
M. W.N. r79;”ire*) 

Mad. 450 29 I.. Sufficient to say that tbe prisoner might possibly 

_ . an effe-tered document. The guilty Intent must be proved, 

Registration Ac^B. Cr. 12. (gap no.) 

herefore, wbert^nj under s. 471 and 8. 474 cannot stand together, 
and under s. M 

the latter Act IS . » ,. 

of th « ~ * ■ " ■ 

500: 


forgei 


explain how th^ 


AS genuine, and that each of the document is of the 


!.»■ *1. . 'Dcd in ss. 466 and 467 I. P. C.. 16 B. 165. 

be used the doc , , « . , . 

1358 : 8 N L J agreement by five persons two signed 

tbg Ql, ' sterial terms by one of the executants withou 

necessary sequel!®**^®' ** punishable under 8. 474 I. P. O 
it then becomes {■ ~~ , 
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S. 476. (Counterfeiting device or mark used for 
authenticating doeuments described in a. 467 or possessing 
counterfeit marked material.) 

to convict under s 475 the document ^vhich tbe accused has 

in bis possession must have some counterfeit device or mark upon it 
and the accused must have the doenmeut in his possession ^vith 
intent to uaiug such device or mark for tbe purpose of giving tbe 
appearance of authenticity to the document. IS W. R. Gr. 19. 

what is necessary to support a charge under s. 475. 16 B. 165. 

——the charge should he specific. 15 B. 1S9. 

S. 477. (Fraudulent eanceltation, destruction! etc., of 
wllli authority to adopt or valuable security.) 

— tearing up of a puttah, or a promissory note, or a registered 
conveyance, is the destruction of a valuable security. 3 W, B. Cr- 
3S, 12 M. 54. 1 Weir 554. 

—but wbere the prosecution failed to show that tbe sot 
of the accused In destroying a pullnh was done with the intention 
of causing damage or Injury to tbe complainant, held that the 
act of destroying the puttak might have been a very foolish act 
but the conviction of the accused under tbo section could not be 
mamtalaed. 23 A. L. J. 990. (33 A. 430. 41 M. 589) Pitt. 

—tbe fact that a document has not been stamped and is sot, 
therefore, receiveable in evidence does not prevent its being n valu> 
able security. 7 5f. H. 0. R. App 2C. 

—a person may secrete a document not only when tbe 
existence of tbe document is uokoonra to other persons and for the 
purpose of preveotlog the existence of the documeut coming to 
the knowledge of anybody but also when tbo existence of the 
document is known to others. In tbe latter c.ise bo may secrete 
it for the purpose, for example, of preventing it being produced 
in evidence or far the purpose of raising dtilicultles in the way 
of its being produced in evidence. But it is not Dcccssarlly enough 
to show that upon an occasion upon which it became his duty 
to produce the document bo failed to discharge that duty, even 
though this may be cogent evidence In certain circumstances. 
The fact that a mao perjures himself by dsnylng the existence 
of a document which to bis knowledge Is in his custody would 
be a still more cogent piece of evidence. But whetber tbe offence 
under this sec. of secreting the document Is committed or cot 
depends upon the circumatanees. 35 C. W. N.42S: 1931 Cal. 164 : 
l91tCt.C 246, Sp Q. 

suppression of a document may amount to secretion. 35 C. 

W N 415; 1931 Cal 151l 1931 Cr.C. US Sp. B. 

S. 477A. (Falslficatiafl of accounts.) 

— frte removaf ol* n new courf-fbc sfsmp from a rfocumenf 
and substitution of used upalamp. with alterations of figures do not 
come within thissrr. 47C. 71 : 13 C. W. N. 535 ! 30 C. L. J. 256. 

“—making a false entry In a book or register t*' conceal s 
trevloiis fraudul'’nt or dishonest act, fails within s. 4*7A,asthe 



IXDIAK PESAL CODP.. 


S. 477A« (Falaiflomtlon of aeeeMnlt}— <onf<i. 

IntectioD if to dffraud. 3S C. 450. 13 C. 349. S A. 653. It M. 
411. 42 M 55S. 4 B. 657. 6 N. W. P. 56. S N. W. IMl, 5 a. 

553. 8 A 653 bat where there U no intentloa to commit fraad no 
offence it committed. 36 C. 955 : 14C. VT.N.Sl: 32 0. 313,35 0. 
450 Dili. 15 Bom L. R. 708. 

where a Post 5Ieitee handed orer a V. P. to the addressee 


a . I • I 

where s psrtaer at a Srm hat beta appclattd to taaaagt the 

butinesa and write accounts, he is liable under s. 477 A, if he falaiGes 
the accounts. 88 I. C. 189 26 Ce. L. J. 1 101 ; 1925 Sind S2.S. 

falsification of accoontsbp an accountant ofaBaoLwith 

the intention of deceiving the Bank authorities in case of liquidation 
IS in law *'an intent to defraud." 47A. 948 : 26 Cr. L. J, 1SS4 1 23 
A L. J 657 : 89 I. C. 520 : 1925 All. 651. 

—where it is found that the accused mads false entries in‘the 
aecousts to cover his own defalcation be cannot be convicted under 
8 477 A, I. P. C. 20 A. L. J. 662 : 68 I. C. 831 : 23 Cr. L. J. 6l0 : 1922 
All. 435. 

the amendment of the law which enables a Magistrate with 
first class powers to trp charges under •.477 A. I. P. C. is a matter 
of procedure onlf and the amending Act applies notwithstanding 
that the ease was commenced bofore tbo amending Act came into 
force 28 C W N 993 s 1921 Cal 983 : 81 1. C. 705 : 26 Cr. L. J. 353. 

where a person is charged with falsifioatioo of accounts any 

number of false entries or ooitssiou of entries may be proved in 
order to prove the falsification • H Is not contrary to s. 331 Cr. P. C. 
31 C. W. N. 925; 1931 Cal 8; i»9 L C. 556 : 32 Cr. L. J. 318: 
1931 Cr. C 40. 

——a series of falsification of accounts made to cover a 
single act of defalcation may be laid In a single charge under 
this sec. 11 Lab. L. J. 381: 1929 Lab. 813: 118 I. C. 651 : 1929 
Cr. C. 57: 30 Cr. L.J. 958. 

S. 476. (Trade mark.) 

Scope of the sec. 

a mark to be a trade mark most be a mark used for denoting 

that the goods are manufacture or merchandise of a particular 
person. 27 C. 776 ; 4 C. W. N. 423. 

a trade mark must be some visible concrete device or 

design afiixed to goods to Indicate that they are the manufacture 
of the person whose property the trade mark is. As in the par- 
ticular case there was no proved trade mark of the complainant 
,, t.-.i. .-...J u- .u •»*, no conviction. 17 C. W. N. 

■ , • • •• 401. 

• •. * as defined In's. 478 I 

• • ' * k of the complainan 
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5. 475. (Counterfeiting device or mark used tor 
authenticating documents described in s. 467 or possessing, 
counterfeit marked material.) 

to convict under s 475 tBe document which the accused has 

In his possession must have some counterfeit device or mark upon it 
and the accused must have the dooumeot In his possession with 
intent to using such device or mark for the purpose of giving the 
appearance of authenticity to the document. 15 W. K. Cr. 19. 

what is necessary to support a charge under s. 475. 16 B. 165. 

—the charge should be specific. 15 B. 189. 

S. 477. (Fraudulent cancellation, destruction, etc., of 
will, authority to adopt cr valuable security.) 

^tearing up of a ptittah, or a promissory note, or a registered 
conveyance, is the destruction of a valuable security. 3 W. B. Cr. 
38. 12 M. 54. 1 Weir 554 

hut where the prosecution failed to show that the act 

of the accused In destroying a puffah was done with the intention 
of causing damage or injury to the complainant, held that the 
act of destroying the putlah might have been a very foolish act 
but the ooDvletioD of the accused under the section could not be 
maintained. 23 A. L. J. 990, (38 A. 430. 41 M. 589) Ditt. 

—the fact that a document baa sot been stamped and Is not, 
therefore, receiveable in evidence does not prevent its being a valu* 
able leourlty. 7 3f. H. C. B. App. 26. 

-—a person may secrete a document not only when the 
existence of the doouraent is unknown to other persons and for the 
purpose of preventing the existence of the document coming to 
the knowledge of anybody but also when tbo existence of the 
document is known to others. In the latter case bo may secrete 
it for tbs purpose, for example, of preventiDg It being produced 
In evidence or for the purpose of ralsiDR diflicultles in the way 
of its being produced In evidence. Dot it is not necessarily enough 
to show that upon an occasion upon which it became his duty 
to produce the document bo failed to discharge that duty, even 
though this may be cogent evidence In certain circumstances. 
The fact that a man perjures liimsclf by denying the existence 
of a document which to bis knonicdgo Is In his custody would 
bo a still more cogent piece of evidence, lint whether tbo ofTeiicc 
under this sec. of secreting the document is comniltted or not 
depends upon the circumstances. 35 C. W’. N. 425 : 1931 Cal. 181 : 
193iCr. C. 24S. Sp B. 

-*~-supprGssiun of a document may amount to secretion. 35 C. 
W. y. 455: 1931 Cal. 181 » 1931 Cr. C.248 Sp. B. 

S. 477A. (ralslfleatlor* of accounts.) 

—the removal of a new court-fee stamp from a document 
and substitution of used up stamp, with alterations of figures do not 
come within this see. 47 C. 71 ; s3C. VT. N. 935 : 30 C. L. J. 2SS. 

—making a false entry In a book or register to eoncesl a 
previous frsudulenl or dishonest act. falls within s. 4*74. as the 
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S. 4T7A. (Palsllleatlen ol •«eB«fita)^onM. 
intention it to defraud, 35 C dSO, 13 C. 3W, 8 A. 653. 11 M, 
<11. 42 M S5S. 4 U. 65T. 6 K. W. P. 56. t N. W. IMl. 5 A. S21, 
553, 8 A. 633. but where there it no Intention to commit fraud no 
offence it committed. 36 C. 955 j 14 C. W. N. 82 : 22 0. 313, 35 C. 
450 Pisf. 15 Bom. L, R. 709. 

where o Post ilaiter handed orer a V. P. to the addressee 
■ -- « j.— — altered the account 

• • • B ■ alslfieatlon of account 

• • ■ )f dishonest intention. 

> 1927 Mad. 626. 

where a I'artner of a ffrtn hae been appointed to manage the 

business and write accounts, he Is liable under a. 477 A, if be falsifies 
the accounts. 88 I. C. 189 26 Cr. L. J. 1 101 : 1925 Sind 32.8. 

falsification of accoontsb^ an accountant of a Bank with 

the intention of deceiving the Bank authorities in ease of liquidation 
ia in law “an intent to defraud." 47 A. 948 : 26 Cr. L. J, 1384 ; 23 
A L. J. 657 : 89 I. C. 520: 1925 All 654. ^ 

where It is found that the accused mads falso entries in the 

accounts to cover his own defalcation be cannot be convieted under 
8 477 A. I. P. C. 20 A. L. J. 662 : 68 I. C. 834 : 23 Cr. L. J. 610 : 1922 
All. 435. 

the amer-*— •-* •*— —•••**■ -»••>*- ■ 

first class powers ■ 

of procedure on * ■ 

that the ease v 
force. 28 C W 

where a person Is charged with falsiSoation of accounts any 

number of false eutries or omissiou of entries may bo proved la 
order to prove the falsification ; It Is not contrary to a. 334 Cr. P. C. 
34 C. W N. 925 : 1931 Cal. 8: 129 L C. 356 : 32 Cr. L.J. 318: 
1931 Cr. 0 40. 

a Series of falsification of accounts made to cover a 

single act of defalcation may be laid in a singlo charge under 
this sec. 11 Lah. L. J. 384: 1929 Lab. 843: 118 1. 0. 654 : 1929 
Cr. C.57 . 30 Cr. L.J. 958. 

S. 478. (Trade mark.) 

Scope of the see. 

a mark to be a trado mark must be a mark used for denoting 

that the goods are manufacture or merchandise of a particular 
person. 27 C. 776 : 4 C. W. N. 423. 

a trade mark must be some visible concrete device or 

design affixed to goods to indicate that they are the manufacture 
of the person whose property tbo trade mark is. As In the par* 
ticularcase there was no proved trado mark of the comTiJ?itn«f.* 
— ij u- „ 1-1 1, conviction. 17 C. V>' n 

■ i • • 404 

■ • •■as defined In's. 478 L P. 0. 

■ '■■ ■ . of the eompJainaflts .. 
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S. 476. Scope of the see. — contd. 

-teted ia Eoglasd, but must ioelude the whole design on the top of 
-the box and the black label pasted Tound the side. 13 C. W, K. 957 : 
^0 I.C. 1007: 16Cr.L.J.719. 

-—a d'lBtinction ma 
the msDufacturer but tb 
propertr to that mark as 
tave been Imported by 

porters of band made sugar used a distiootire mark deootlng that 
the sugar coDtalned In the bags so marked had been imported by 
them and the accused were found as haring used the same mark, 
whereby the complainartts bad established a special trade, the 
accused were guilty of using a false trade mark. 39 A. 123: 14 
A, L. J. 1080 : 17 Cr. L, J. 535. 

tbe trade mark may constat of a name impressed in some 
distlnotlro way. 17 C. W. N. 227; 40 C. 281; 14 Cr. L. J. 68: 18 

I. C. 404. 

but the title ’’Sri Chandu Panohang’' put on tbe calendars 
was held not to fall within the definition of ‘'trade mark." 26 Bom. 
289 : 3 fiom. L. B. 8S.1. 

— trade mark may be acquired by adoption and user upon 
a vendible articie. A pbotograpber may apply a trade mark to 
tbe photograpbe which be sells and tbe provisions of this article 
are applicable to such trade mark. 13 Bur. L. B. 33$. 

-~~*ualag a mark for a period of 6 year* lo respect of goods acid 
makes such a trade mark. 1925 Cal. 149: 81 I.C. 922 : 25 Cr. L. 

J. 1098, 

—where a name is duly appended to goods, such name Is a 
trade mark, for wbo^e volldiiy there Is no requirement of any length 
of time during which the goods ebould bo In tbo market with tbe 
name appended. 12 S. L. it. 129: 50 I. C. 165 ; 20 Cr. L. J. 277. 

— — a complainant has to prove that the goods which are the 
aubject of tbo mark In question ore msnufactured and sold by him 
and tbe goods ate reputed In the macket to be bis manufacture 
atone, Wbero tbe goods were known to be manufactured and sold 
by both tbe complainant and tbo accused on a large scale no offence 
was committed. 192S Cal. 235. 

a person may to some eitent opproprlato to his own use 
a name suggested by bis trade, witbout infringing tbe law relating to 
trade-marks or IraJo descriptions. In this case the accused who 
sold fii'b.hooks in boxes similar to those of tbe comphinants with 
a des>gn of one fi»b w]lh Its bead and tall turned up, wore hold not 
to_ htvo Infringed the trade’iDorks of tho latter who also sold 
'.-hools with a design of tirof)/bcro/ted, with their beads and 
'U turned up. 31 C. 411. 

— — the genersl rcsembl.incr or gel up Irrespcctlso of tho cir- 
'luisl.inro that the registered trade mark Is different, does amount 
rounterfeJiiBg a trademark. 16 Bom. L. B. 78; 2 Bom, Cr, 




1276 


Ji’OIAN vPENAL CODE.' 


S. 478. Gona fJde dispute — Cont<{. . ' ' ' 

complaisant and the accused bad applied labels to his bottles which 
were aimllat to thoso used by the complainant, but on closer 
ezanuoatioQ great diSerence in the labels were discernible, held 
that the accused was not guilty under ss. 482 and 486 1. P. C. of 
using a false trade-mark or of aolling goods to which a counterfeit 
trade-mark was applied. See also 40 C. 281 : 17 0. W. N. 227 : 
14 Cr. L J. 68 : 18 I. C. 404. 

Civil Cases. 

in a clvil suit it baa been held by tba Calcutta H.C. that 

a trade-mark is a mode of warranting the origin of goods to which it 
Is attached, or their trade assodtaitoo, and it is of the essence of 
trade-mark that its representation ahould be true, 16 C. W. H. 280. 

■ in the same case Ic waa held that In India there is no 

system of registration nor is there any provision for statutory title 
to a trado-mark so that the rights of tbe parties must be determined' 
in accordance with the principles of the Eogliah Common Law. 

'io another civil case of tbe same H. C it has been held that 
tbe right of ercluaive user of a name or a number as a trade-mark 
Is not an absolute and unqualified right wbieb would entitle the 
owner to prevent another person from using it under ell clrcumi- 
tnnees. It is only when tbe use of tbat name or number deceivea or 
is reasonably likely to deceive tbe public that It can bo interfered 
with or prevented. 24 C. 3G4. 

Limitation. 

— ~whcre the complalnauts were aware of tbe aUeged Infringe- 
ment so long iigo as I8U3 and there was nolblng before the court 

to hold tba ' and 

was lately • .artod in 

1893 was tl , • * Marks 

Act. 22 M . , 5 10 

I.C T87. 

S. 470. (Propartjr mark.) 

—“the term "movable property’* In a. 479 is intended to 
Include a clast or category of proportlcs falling under one ownership, 
not merely the parts of it which may pass from the hands of the 
owner Into other band*. The class Is atahle Iboiigh the units are 
ambulatory. A property mark is Intended to denote ownership 
over al) movable property baionglng to him, whether it Is ail one 
kind or diHerenl kinds. So long os the j'erton owns movable pro* 
pertles hfs properly mark which hsiv been or may be impressed upon 
them remains his. though any psrilcnlar article out of it may after 
•nch impression pass out ofhis lisuds and cease to he his. 6 Horn. 

I- li 51J. p, 515. 

S. 400. {Using false trade mark.) 

—hooks are covered by the word "goods’'. 3C.\V, K, 97* 
26 C. 232. 3! M. 513 i 17 3f. L. J. 490, J6 B. 299 : 3 Bom. L. U.8S3. 
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S. 460. (Using tils* trsd* mark)— 

\a otdet to cslsblltb SCAM ooder S.4S0I, T. C. tbs ptoss* 

cutioQ must proTc that the accated marked goods in a manner 
reasonably calculated to cause It to be belieTCd that the goods so 
(RArked were the maoufacture or merchandise of some other 
person and not of such person. It is cot necessary to be proved 
that the accused in such a case bad acted with intent to defraud, 
but if the accused proves that be acted without Intent to defraud, 
be is entitled to be acquitted 1929 Rang. 322 : 1939 Cr. C. 493. 

a trader even with some claim to the marker name cannot 

adopt a trade-mark which causes his goods to bear the same name 
in the market as those of a rival trader. The aetnal physical 
resemblance of the two marks Is not to be the sole question for 
consideration. If a purchaser looking at the article offered to him 
would naturally be lead, from the mark impressed on it. to suppose 
it to be the production of the rival manufacturer and would purchase 
It In that belief the court cousidera the use of such a mark to be 
fraudulent. 1929 Ran«. 322 : 1939 Cr. C. 498. 

where the trade mark used by the accused was a crescent 

eoeircling a Crown over the letters A. M. R. and that used by the 
complainant was a crescent enelroling a star over the letters A.O. 
M.. held by the Madras H. C. following the cases reported in 11 C. 
W. K S87 and 33 C. 431. (see the cases under s. 478) that the dis- 
pute was one which might be fitly decided in a Civil Court and 
that the accused was not guilty of using a false trade>mark or 
selling goods under a countetfit trade-mark. 1912 M. W. K. 8S: 
13 L C. 927 . 13 Cr. L. J. 175. 

—but where the complainant used to import from Holland 
white shirtings bearing the brand H. B. T. C. 49000 on a label with 
.1 . j.. — ,t ^ — « — „_j .» .-aVn --J BD oval stamp containing 
. ' . • •• Bombay Trading Company 

. . * ensed had some packages of 
. • ■ • • i H. P. F. C. 40000, a label 

with two llooit and two anakes and an oval stamp containing “Sole 
importers, Holland Export Company” and a buff heading and it was 
found that the letters In the two marks were printed in similar 
types and were similar in size and colour, held by the Calcutta H. C. 
that the accused bad used s false trade mark. 8 C. W. N. 431. 


companies it was settled that one company could use the tins 
of another company, provided the company so using the tins put 
on the cap a distinctive mark showing that the oil was not manu- 
facture of the company whose tins were being used. In. 
of this agreement the Burma Oil Company could use 
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S.480. Using false trade m»rk—eontd. 

of the Standard Oil Company by putting on the cap ‘‘Victorja.’’ The 
accused sold eight tins of kerosiae oil but only taro of the tins 
bad tho word ‘‘Victoria’* on the tin caps and the other sir had 
plain tin caps. M the time of selling be had told the purohaser 
that the tins contained oU of the Burma Oil Company and the 
price agreed upon was the price of the Burma Oil Company as 
prerailing in the market. Held, that although tho accused was 
guilty of usiog a false ttade.mark eo far as the sis tins with plain 
caps were concerned, yet, in the absence of a conspiracy between 
the purchaser and the accused, the latter could not be conrlcted 
under s. 482 I. P. C. of using a false trade mark ae he bad acted 
without intent to defraud. 16 A. L J-476; 46 I.O. 402 s 19 Cr. L. 
i. 722. 

—■In another case where there was resemblance between 
tho borsi and the bands rouad thaon, it was held that tho cora- 
pUinant might bare a trade mark to his facsimile signature, but 
the trade-mark could not reasonably be held to be {nfrlngsd by the 
use of a slgaaluro of another person of very different name : conss- 
gueatly a prosecution based on the use of what purported to be a 
faesioiile ofthe accuseds’ name could not succeed. It was further 
held that the band round tho boxes rerilcnlly did cot co&stitue a 
trade nark as defined la I P. C. aodit was merely a part of the 
get up of the boxes. lOBur. L. R.84 

S. 4BI. (Using false property mark*) 

——a property mark IS a mark used for denoting that morable 
property belongs to particular person, whereas a trade mark is 
a mark used for denoting that good* are the manufacture or 
merchandise of a particular person. The object of stamping gold 
bars with tho words "Katioaal Oaak of Jodia” Is oot to Inform the ' 
public that the gold belongs to the B«nk. but to giro the aaturaoce 
that tbo gold, no matter to whom It belongf for the time belog, was 
originally imported and told and guaranteed by the Bank : that Is. 
the mark U u ttads-msrk and not s property-mark. 8 8, L. R. 
190 16 Cr L J. 230 5 27 I- C. 702. 

'‘'books" are “goods” within the sec. 3 0. \V. N. 97. 

usinr dislloction mark on the terms of another company 

without fraud is not an offence. 16 A. L. J. 476. 

S. 482. (Punishment for using • false trade-mark or 
property-mark). 

——the word whoerer In as. 4SS and 486 I. P. C. does not refer 
only to drfiolie indlrldtial or definite IndlTldusle and onn apply to 
a corporate body, the ' ' ‘ ’ •oseeutej and 

punished for nn off ■ ei ■ a ■ 7 Buf, L T. 

U6 ISCr. LJ.Si: ■ 

— — fif a conslet • • • • it] deoeptlon 

t* nni nerettary. It ti enough }f tb« court finds on a comparlfon 
of the two Irademtrks th*t the accused was likely to drcelre, 
Utiiig a msrk for a psriol of 6 years in respect of goods sold makes 
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S. 482. (^unlghmant for using » fslas frade-mark 
preperty.mapk)— con(d. 

■uch a mark a trade-mark. 1925 Cal. 149; 81 I. C. 922tS5Cr. 
L. J 1098 

a person may to lome extent appropriate to hti own vre a 

name suggested by bis trade without infringing the law relating to 
trade-mark or trade description. 31 0. 411 j 8 C. W. N. 307. 

in a prosecution for counterfeiting a trade-mark If the M. 

is of opinion that there Is a bonafidt dispute between the parties as 


when a hona^de dispute exista between the parties as to 

the right to use a trade mark, action should be tat en before a civil 
court and not before a criminal court. 11 C. W. N. 887. 

'it cannot be said that under no clrcumsiances can a dispute 
relating to the infringement of a trade mark he entertained by a 
criminal court and that It should always be adjudicated upon by the 
civil court Tbe only thing that can be said is that the criminal 
court ma 7 i la view of tbe peculiar circumstanees of particular 
case stay its own hands and leave it to tbe complainant to establish 
tbe right in the civil court. 1928 Lab. 186: 9 Lab. 491 1 29 Pun}. 
L. R 610 : 29 Cr. L. J. 425 j 108 I. 0. 607 ; 9 A. I. Cr. R. 
408. 82 0. 431. Rtf. 

where K ordered certain goode from Europe but refused to 


a trade mark must be some visible and concrete device or 

design atSxed to goods to indicate that they are tbe manufacture of 
the person whose property tbe trade-mark is. It might consist of a 
name impressed in some distlnotive way. There is distinction 
between a trade mark and a trade name. 40 O. 281 : 17 C. W. N. 
227 : 18 I. 0. 404 : 14 Cr. L. J. 68. 

—where, however, a manufacturer of umbrellas complained 
that a rival trader had been passing of bis umbrellas as the com- 
plainant's manufacture by affixing a mark or design closely- 
... 1 .' "Butto Eristo 

■ ' >1 the mark was 

■ ■ ‘ce lay in the 

■ ■ ' ■ • although the 

accused was charged in tbe alternative with offences under ss. &■ 
and 7 of the Merchandise Marks Act. tbe case was not dealt with 
on that footing, held that the conviction under ss. 482, 485 or 486- 
I. P. C. could not stand, held further that such case ought not to 
' have been brought in tbe civil court as the dispute in tbe case was or 
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iS. 482. (Punishment for using- a false trade. m^rk or 
prope rfy. m ark)— conf<2. 

a civil nature. 40 0.381:17 0. W. N. 227 ; 18 I. C. 404 : 14 Or. 
L. J. 68. 

’• —in order to entail a conviction of the accused for an 

.offence under e. 482 L P. O *••'» *—•* v- _..-i u, 

test of similarity is vrbet . . , • • 

deceive a purchaser vibo . . , ■ 

It is to be assumed that . 

•without diatingmahing fea . . . . 

7 Bang. 169 :118 I. C. 113 : 30 Cr. L. J. 882 : 1929 Or. C. 617. 

' r — —under s. 486 the onus is on the complainant to show that the 
accused acted disboneetly, but on the accused to bring himself 
/within exception to that section. 8 C. W. B. 421. 

——where on closer examination great differences in the labels 
were discernible the accnsed was not guilty under ss. 482 and 48S. 
11 C. W. N. 887. 

—the title of ■ • * ' • n,. .* 

“trade mark.” given 
—a property 
movable property 

kind or different k ' • . 

. properties bis property mark impressed upon them remains bis, 

, though any particular article out of U may after such impression 
pass out of bis bauds and cease to be his. 6 Bom, L. B. 513 

_ ..J., 4. ««..4 _ ••• nf tUn 



to constitute an offence uoder s. 482 it must be shoivn that 

the goods were marked m a sianoer, reasonably calculated to cause 


— lu ebiauiisu lue case oi juuiLgeuieut u is nui, necessary 
to show that there has been the uso of a mark m all respects corres* 
ponding with that which another person has acquired an exclusive 
right to use. But if the resemblauce is such that as not only to 
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S 4B2 (Pun(*t)Tn«nl lor ttotnf) * lotto irodo-mork or 
ppoportjr-mark)— ronfc/. 

ohorr on intention to deceive but utio lucb at to be tikety to 
make unwary purebaser* auppove that they are purchasing the 
article told by the party to whom the right to uie the trade. mark 
belongs. In other words the atoodard of the comparison it not that 
of the experts but of the unwary purehatera. 31 C. tV*. K. 333 : 51 
C L J. 477 : 1930 Cal 274 1930 Cr. C. 354. 

where the trade marks ore so different that no one woald 

be misled it was held that o coasietloR under ss. 483 and 486 Is 
bad ‘ M. L T. : 11 Cr. L. i. 593 : G i. C. 633. 

where a manufacturer of bins flagrantly and dishonestly 

imitated the label and slip of another manufseturer with the object 
of causing it to he believed that the goods of one quality In fact 
bcIoDged to another, be was guilty under a 483 I. P. C*. 1930 Oudh 
360. mo Cr. C. 765 1 7 O W N. 598. 

under s. 433 I. P. C. an intent to defraud is an ingredient of 

the offence but when it has been proved that a trade-mark Is a false 
trade-mark then it is to be presumed that the accused has that 
intent uotess be rebuts the presumption when only be is entitled 
to an acquittal. 1939 {tang. 3t5t 7 Rang 169 t 118 {,C. IlSt 30 
Cr L. J. 083 

Pfool and Onus. 

—under ss. 433 and 486 I. P. C. the prosecution baa not to 
prove the mens tea, and at the burden of proving Innocence la 
thrown on the accused under tbeao sections, when once a prima facie 
case has been established, the accused, a Limited Company, can 
prove its tanocenco by the evidence of its agents or aervantStor 
otherwise as it thinks fit. 7 Bur. L T. 116; 7 L. B. R. 306: 15 
Cr. L J. 337 : 23 I 0. 689; 7 Bur. L. T. 116, 

evidence of actual deception IS not necessary. It is enough 

if the court flods on a comparison of the two trade marks that the 
accused was likely to deceive. 1935 Cab 149 : 25 Cr. L. J. 1093: 
81 I. C. 923 • 

under. B. 483 I. P.C. an intent to defraud Is an ingredient 

of the offence but when it has been proved that a trade mark is a 
false trade mark then it Is to be presumed that the accused had 
that intent unless be rebate the presumption when only he is 
entitled to an acquittaL 1939 Rang. 345: 7 Bang. 169: 118 I. C 
113: 30 Cr. L. J.8b2. 

even though no cases oC purchasers having been deceived 

by the use of false trade mark are proved, this fact standing alone 
is insuSioient to justify the contention that the accused acted 
without Intent to defraud. The state of mind of the person res* 
poDsible for the introduction of the trade mark is a most relevant 
fact which can be established by evidence. In the absence of such 
evidence the aeensed cannot be held to have discharged the onus 
of proving want of intention which was upon him. 1939 Bane 322- 
1929 Cr. 0. 498. 
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S. 432. Limliatton. 

~>-the mtentioQ of the legislatare will be frustrated if it is held 
that the owner of a trade mark can stand by for several years 
while bis trade mark is being iafrioged continuously and then 
bring a criminal complaint in respect of some recent instance in 
which there has been an iofringemeot. To interpret the section in 
that way would reduce its provisions to a nullity for it would 
entirely remove the bar of limitation except in cases where the 
senes of mfiingemeots have actually ceased. In the present 
case the accused was prosecuted once in 1908 and then in 1910 for 
using a false trade mark, the charge against him being that he 
sold oil which was not oil manufactured by the Burma Oil Company, 
Limited, in second band tins of that company’s make, without 
obliterating tbe company’s trade mark on the tins and be was 
both times acquitted. When tbe company by their agent lodged 
a fresh complaint alleging tbe commission of a fresh offence by tbe 
accused, held that tbe complaint was barred by s. 15 of tbe 
Merchandise Marks Act. 4 Bur. L. T. 83; 12 Cr. L.J. 246; 10 
I. C. 787, 22 M. 488/0?. 

S. 483. (Caunteefeltiog a trade mark or property mark 
used by another). 

*'-~wbeie in tbe case of alleged counterfeiting of a trade^inaTk, 
tbe trade*mark similar to that of tbe complalDant had been moul* 
ded in tbe glass of tbe bottles on which tbe same of the hair oil 
had also been moulded, held that aocordiog to sec. 28 1. B. 0, it 
must be presumed that the accused intended to sell tbe hair oil In 
those bottles and thereby to cause deception. Onus was on the 
accused to show that id makiog these bottles he had no fraudulent 
intention. 1931 Cal. 445 j 1931 Cr. O. 597. 

—the complainaut bad a soda water company and bad a 
special pa 5 >er label and it appeared that both tbe bottle and tbe 
label had been registered under the Patents and Beslgns Act The 
accused who was tbe proprietor of another soda water company 
used tbe bottles specially belonging to tbe complainant but it was 
proved that there was a common fraction in Calcutta for various 
kinds of bottles to be used by firms indiscriminately and in this 
particular case the accused acted innocently, beld_ tbat as there 
was DO intention to do anything harmful a conviction under s 
486 1. P. O, or ss. 6 and 7 of the Xlcrchandise Marks Act was not eus* 
tainablo and also as there was no counterfeiting within the 
definition of the word in s. 28J. P. C. no conviction under s. 483 
r, P. C. was eustaioable. 32 C. W. N. 1115 ; 1928 Cal. 873 ; 117 I. C. 
691 : 30 Cr. L. J. 832. 

S. 4QS. Making or possession of any instrument for 
counterfeiting trade mark or property mark. 

—where a trade mark eoosisled of an impression moulded in 
tbe glass of which tbe bottles were made together with label and 
the person was found in possession of the mould in question with 
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S. 4Q5. Making or potiaailon of anjr inatrumant for 
ceuntarfalting trado mark or propartjr mark— conftf. 
the Intention of countcrfeitloe that trado ronrk. althoueb the 
apparatui for countcrfeltinK the label which could complete the 
trade mark was not found the peraon ahould be convicted under 
thisaee 1930CalGG« 1030 Cr. C 1101, 

S. 466 (Selling goods marked with a counterfeit trade* 
mark or proeertymark ) 

books are the aubject of trade and are goodt within the 

meanint; of tec 2 cl (4) of the Indian Merchandise Marka Act 
(lY of 1 )j 89| Therefore when a person sella books with counterfeit 
propertjr mark, be commits an offence under a, 4SG, I. P, C. S6 C. 
232 3 C, \V. N 97. 

a mark to ba trade mark muat ba a mark used for denoting 

that the goods are manufacture or the merchandise of a particular 
person. The mere fact that a Bank Imported and aold gold bars 
with a particular mark Impressed upon them, a mark which was not 
originally theirs but belooged to a Bank do longer m existence, was 
not eufhcienl to establish tbst the mark was the trade mark of the 
new Bank 27 C. 776 : 4 C. W. K. 424. 

—a person who uses a label which In general resembles the 


— a prosecution under tbia sec. the test is not whether a 
person who is m the best on the alert and who knows the original well 
would have been deceived. The proper test is to consider the 
question from the point of view of the unwary purchasers. 34 C W. 
N. 524 : 1930 Cal. 728 ; I, R. 1931 Cal. 94 ; 1930 Cr. C. 113B : 128 I. C. 
334: 32 Cr. L. J.137, 

where the complainant bad a soda-water company and 

had a special paper label and bad got both the bottle and the label 
registered under the Patent and Designs Act and the accused who 
was the proprietor of another company used the bottle specially 
belonging to the company but it appeared that there was common 
practice in Calcutta for various kinds of bottles to be used by 
several firms iudiseriminately and In the particular case the 
accused acted innocently, held that as there was no intention to do 
anything harmful a conviction under e. 486 I. F. C. ores. 6 and 
7 of the Merchandise Marks Act was not austalnable. 32 G W N 
1115: 1928 Cal. 873. 


— B. 15 of the Merchandise Marka Act provides a prosecution 
for an offence under this sec. within three years from the date 
of the offence charged. There is nothing in the section to suggest 
that in case of series of Infringement the prosecution should be 
commenced within three years from the date of the first offence 
1931 Mad. 276: 1930 M. W. N. 1263: 1931 Cr. C. 353, 1928 Cal 495 
1930 Cal. 275, /of. ’ 
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S, 486. (Selling goods matked with a counterfeit trade 
mark or property*rnark) — conld. 

the National Bank of India was eeillng gold-bars bearing 

a certain stamp. On 10-3-1926 and on 19-3-1926 some of the employees 
of the bank discovered that the accused tvas eelUcg bars with 
counterfeit mark and a prosecution was launched witbm a month 
from 10-3-1926 under this see. for selling goods marked with a 
counterfeit trade mark. Tbe defence was that on the bnding that the 


C. W. N. 699 : 1928 Cal. 495. 

the word “offenco** in s. 15 of tbe Merchandise Marks ilct 
means the offence charged and the words “first discovery’’ mean 
when the complainant first discovered tbe offence. 32 C W, N. 699: 
1928 Cal. 495, 34 C. W. N. 339: 19J0 Cal. 274 : 1930 Cr. C. 354 

—■prosecution in 1898 with the knowledge that the trade merk 
was being counterfeited from 1893 Is time-barred under s. 15 of tbs 
Indian MetchandUe Marks Act. the remedy lying lo civil court 
only. 22 M. 488. 

S. 4Q9-A. (CeunteMetiIng Curr«ney>netet cp bank-notes.) 

——for the counterfeitlDg of s currency note under s. 489A' 
both ability and materials of a particular kind are required; tfeltber 
of them be absent then there oanoot be an attempt to counterfeit. 
Oa the other hand to constitute an offence under s. 489 D it is not 
necessary to prove that the accused bad ability to produce a counter* 
feit note with materials in bis possession 51 A. 47U : 27 A. L. J. 
127 : 1928 All. 754 : 116 I- C. 797 : 30 Cr. L. 3. 690. 

5. 489-B. (Using am genuine forged or counterfeit 
currency notes or bank-notes.) 

the words “as genuine” govern tbe verb “uses” only and 

not any other verb. 94 I* 0. 414 t 1926 Lah 72 : 27 Cr. L. J. 638 : 
27 Punj. L R. 514. 

when a person knowingly sells a forged note to aoothpr 

he is guilty under this sec. whether tbe purchaser knows it to be 
forged or not. 94 I. C. 414 ; 27 Funj. L R. 514 : 1926 Lah. 72 : 

7 Lab. 80. 

tbe object of the legislature is to stop tbo circulation of 

forged notes by punishing persons who, knowing or having reason 
to believo them to be forged, do any aot leading to their circulation. 
tibove ease, ' ^ 

S. 489*C. (Possession of forged or counterfeit currency 
notes or bank notes.) 

the mere possession of forged notes is not on oifeoce under 

the Penal Code In order to bring a case under this section it is not 
only necessary to prove that the accused was in possession of 
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S. 4BO-C. (PoBiettlen of torg«d or eountorfolt eurroney 
netos or bank notaa)— contd. 

forged Dotes but It abould alio be catabJIshed (1) that at the time 
of his possession of the notei be knew them to be forged or bad 
reason to believe them to be ao and (3) that ho Intended to use 
them at cenuine or that they might be u«ed ns genuine 31 Punj. 
L R. 86? ! 11 Lah 5S5 ; 1931 Cr. C. 88 : 1931 Lah. 21 : 129 I. C. 194. 

tbc onus Is on the prosecution to prove circumstances 

which lead clearly, undubltably and irresistibly to the inference 
that the accused had the intention to foiat the notes on the public . 
31 Punj. L R. 867 : 11 Lah. 553 : 1931 Cr, C. 83 : 129 I C 491 : 1931 
Lab 21. 

S. 4B9*D. (Making er postesslng instruments or 
materials for forging etc., currency notea or Bank notes). 

tn a prosecution under thia sec the prosecution is to prove 
the etate of inmd of the accused that he had possession of the 
materials for the purpose of being used for counterfeiting a currency 
note. In such case the counterfeit need not be perfect Where it 
appeared that the accused possessed the materials and the expert 
gave evidence that it could be used for the purpose of counterfeit* 
lag. the accused could be presumed to have bad the intention to 
counterfeit and he waa liable to be convicted. 1933 All. 759 : 26 A. 

L. J.1391: 10 A. I Cr. R 44». 112 1. C.911: 30 Or L.J.47. 

to convict a person under a. 480.D for using a forged note as 
genuine, the possession of the note docs not necessitate hii explain* 
ing the possession, but the prosecution must prove that he knew 
it to be forged when he passed it 81 I. C 551 : 25 Cr L J 935, 21 

M. L J. 760 • 10 M L. T. ICS . 11 1. C 241 : 12 Cr L J. 377 F. B. 

S. 490. (Breach of contract of service during voyage 

or Journey.) 

agreement to convey indigo from fields to Vats does not 

com© within sec 490 1 P C 6 W. K.Cr. 80 

the section does not apply to a contract to place the 

defendant's carts at the coroplaiaant'a disposal for a specific time 
to convey a thing from where be pleases to where he pleases. 
9 W. tt. Cr. 12. 

whether the words “during a voyage or journey” limit the 

offences against travellers only. 9 W. R. Cr. 12. 

Ss 493-498. (Offences relating to marriage) 

the word "marry” Implies going through the form of 

marriage whether the same is in fact valid or not. 45 C. 941 : 22 
C. W. N. 695. 

the word '“void" In s. 494 is not used in the technical 

' *'■ ‘•-••.'-J *»•- »»-• J "tw. This Code does 

. ■■ . valid marriages and 

• • 1928 Lah. 844 : 29 

931 Lah. 194 ; 1931 

Cr. C. 314. 
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Ss 493-49G> (Offences retetln^ <s marriage)— co/iftf. 


a ntVvO or goffat or jjof marriage comes within the purview 

of 8. 494. 6 W. R. 60, 7 G. L. R. 354, 2 B. H. C. 117. 12 0. P. L. B. 19. 

a custom of during the lifetime of the first husband 

assuming it to be valid, requires strict proof in respect of the 
particular caste, area and couditioos in which the custom operates. 
96 I C. 115 : 27 Or. L. J. 867 : 1926 Pat. 346 .* 7 Pat. L. T. 443. 


a j/iinoara marriage does not come within this sec. 25 P. 

R. 1888. 

marriage during tddat period does not constitute bigamy. 

39 0. 409 : 15 C. L. J. 263 ; 16 C. W. N. 451 : 13 Cr. L. J. 257. 9 Bom. 
L B. 207, 43 P. R 1882. 


—both according to the sunnt and shiah scbools, the minor 
has an absolute power either to ratify or cancel any unauthorised 
marriage. 19 C. 79, 82 

——the publication of banns of marriage does not amount to 
an attempt to marry. 1 A. 316. 

—caste custom of divorce was given effect to in 19 C. 627,1 
NVeir 568, 6 B. 126 but not lo 19 Bom L. R. 56. 

a Hindu wife having a Hindu husband cannot marry a 

ChrigtuD.lO M. 218 or a MobamedaD.26 M. L. J. 260, I Lahore 449, 


—where a Hindu convert matfled a Cbnetlan woman accord- 
ing to the rites of the Roman Catholic religion, afterwards, during 
the lifetime of that wife reverted to Hinduism and married a Hindu 
woman according to Hindu rites, be was not guilty of bigamy. 
33 if, 371 : 11 Crf L. J. 688 : 8 Ind. C. 572. 30 3f. 550 Dnn. 3 if. H. 0. 
Ap. 7 fol 

a Christian embracing Jlohamedanism cannot marry a 

second time durluc the lifetime of the first wife, 14 M. 1. A. 809 
P. C. 


t._s — with the assent of both 

fraud upon the law, will 
to the marriage, such 
• od nicety not as yet 


a man may be guilty of abetment of bigamy although the 

girl herself may be, from want of intelligeuce or knowledge 
incapable of committing the offence. 6 C. W. K. 343 contra. 4 C, 10, 
but mere consent Co be present or mere presence of bigamous 
. ' . > ..... . 6 B. 126 . 

• • • ’ • must be evidence that tbe 

■ knew that th© person he 

. 1931 Lab. 194*. 183L Cr. 

C 314. 

when a woman remarries during the lifetime of her huahacd 

under circumstances rendering it an offence under s. 494 I. P. C. 
the person t" whom she Is remarried cannot be commited for an 
offence under s 494. ho may be charged with abetment of the offence 
«nly 91 1. C. 533 • 1926 All. 189; 27 Cr. L. J. 101 ; 24 A. L. J. 155. 
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Sb. 4e3>4e6. (Offvncet rslatlnfl to mafrl«ee)-C9nr(l. 

'the marrlBRe must be Btrlctly proved. 5 C. 5CC F. B., 4 P.n. * 
1874, 17 P. R 1893 : mere atatement of the complainant and the 
woman ia not aunicisDt. 20 A. ICfi. 

—where the first complaint under a. 494 I. P. C. waa dismissed 
on the ground that the complainant bad not proved that the woman 
was his iawfullj’ wedded wife, be could not lodge a firit compliant 
on the same facts. 1928 Lab. 344 : 11 Lab. L. J. 197 ; 1929 Cr, C. 87. 

'the father is the proper peraon to give bjs daughter in 

— ..j . .1..,^ .t... fjj, nj,d daughter 

•• : , • ‘ i ‘ • * • larriage without the coo* 

■ ■ ■ • ‘ ' is a aacrament and the 

■ • < ■ -s s 1* •■iage which Is duljr aolem* 

nised and is otherwise valid. Is not rendered invalid becanse it was 
brought about without the content of the guardian in marriage even 
in contravention of any express order of the court. A marriage 
tainted by fraud is a voidable transaction but it is binding until it la 
aet aside by a competent court. Unless it is declared to be invalid 
it can sustain an indictment for bigamy. 8 P L. R 1932 - 64 I. 0. 
500 S3 Cr L J. 20. 71 I. 0. 215 44 Cr. L, J. 87 . 64 1. 0. 500, 

— ^where a Bfabomedan husband becomes an ^l^amedia and 
thereafter the wife treating bim as apostate marries another, abe 
is guilty of bigamy There Is no iiuestion of the application of 
Htna na in the ease of offences under a. 494 45 M 986 : 43 51 L. J. 

683 : 16 L W 626 >. 71 I C 65. 24 Cr. L. J. 17 *. 1923 Mad. 171. 

-^wbero the parties were 5fahamadaDS and all that was 
alleged was that the complainant objected to the marriage on the 
ground of its being wltbm prohibited degrees and that the parties 
went to another place and got married, no offence under s, 496 I P. 

C was committed 193 Mad. 247: 1930 M. W. N. 694: 1931 Cr. C. 
367. 

a ITona sikh can validly perform bis marriage under the 

Anand rites and in respect of the same, the offence of Bigamy can b« 
committed 82 I. C 277 : 25 Cr. L. J. 1269. 

the husband is "the person aggrieved” within a. 198 Cr 

P. C. 26 C. 336 

'Where the accused are charged with the principal offence 

under s. 496 I P C. and for abetment thereof there must be a 
complaint under s. 198 Cr. P. C. 1931 Mad. 247 : 1930 M. W. N 694; 
1931 Cr. C. 367. 

m a case of bigamy the person aggrieved, is either the first 

or the second husband and not the father 32 A. 78 : 7 A. L J 10. 

under the Criminal Procedure Code as ammended m 1923 

a first class Magistrate can try an offence of bigamy without 
committing it to tbe Sessions. 75 I. C. 727 : 25 Cr. L J. 39: 1925 
Oudh 60. 

the evidence of resemblance of a child to the putative father 

IS admissible. 15 C. L J 621. 

where there is a prtma/ac:e evidence of co-habitation as man 

and wife, and a long course of treatment of tbe woman as wife and 
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Ss. 463«496. (OUeneea relating lo marriage) — conid. 

the obUdien as loBHlmale, the presuinpllon of marriage can bo 

rebutted only by clearest evidence 15 C L. J. 621. 

the brother of a lunatic husband U not a “person aggrieved*' 

10 B 340 , 80 also the brother of the second bigamous husband is 
not the person aggrieved. 25 A. 132. 

^whore the offenoe of bigamy is committed by a gir) having 


in a case of bigamy the person aggrieved is either the first 

husband or tbe second husband, and not the father. 7A. L. J. 10? 
32 A. T& • 11 Ct. L. J. 51 ; 51 Ind. C. 115. 26 C. 336. 

when a marriage is performed in British India its validity 

should be determined by the laiv prevailing in British India. (1914) 
M. W. N 278. 28 M. L J. 360. 

S. 497. (Adultery). 

-—adultery is not per se an offence In India. To be punish- 
able under this see. adultery must bo without the consent or coon[> 
vance of the husband. 1928 Pat. 375. Ill I. 0. 762. 9 Fat. 
L.T 397. 

— “coaulvaoce" Is the wUUog consent to a coniugal offence. 
21 Weir 13. 

—where before tbe adultery was committed tbe woman was 
taken away by her husband the man couid not be convicted of 
attempt to commit adultery. 13 P. R 1B79, 35 P. B. 1902, 1 
Weit 569. 

the best available evidence must always be produced. 
21 W. R. 13. 

*— where the only evidence in a charge for adultery was 
a loiter written by the complainant’s wife to the accused but 
which was not proved to have been received nor read by the 
accused the conviction on such evidence could not stand. 1928 
Cal 248 

■ ' '*• >. ' • Inant 

, • • : ibate 

' . , . ■ the 

■ ■ I • • the 

t bo 

•. . : • 17. 5 

' • . ‘ . p.irt 

of the accused that tbe woman was the wife of the complainant 
will not avail of the prosecution if they fail to prove the fact 
of marriage 19’8 Pat. 481 ; 1121.0.469: 29 Cr. L. J. 1045. 

"—validity of marriage is vital one, de/acto marriage would not 
sudiclont for a conviction under sa. 497 and 408 7 0. W. N. 143, 
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S.407. (Adultery)— <ron(<f. 

— actuilfaet ct marrlacf must be prorpd. 1“ Bom L. }t. 
75 : 3 Bom. Cr. C 8 ; 16 Cr. L. J 213 : 27 I. C. R37. 

in countries where ayetem of recUtration rrernits tnarriaRe 

may be proved by the production of the certified copies of the 
register but in India where DO reffistratinn prcTaila it is necessary 
to set out the facta and circumstances surrounding the alleged 
ceremony of the marriage to enable the M. to determine the question. 
1923 Pat. tSl 

intermarriage between sub-castes of Stidra is valid and a 

marriage between a Kayastha male and a Dome female is valid. 
28 C. \V. N. 323 ; 51 C. <83 s 81 C. 709 : 25 Cr. L. J. 997. 

before a criminal charge for adultery can be preferred. 

a formal complaint of that olTcnco must be instituted in the 
manner orovided by s. 199 Cr. P. C. 29 C. 415 : 6 0 W. N. 677. F. B. 

—where the husband refused to make charge under s. 497. 
the M could not convict under that sec 5 .M H C Ap 5,2 0,415 
hut see, 38 A. 276 where in a prosecution under s 49S I. P. C. it has 
been held that the statement of the husband as a witness in a 
proceeding under a. 366 may be treated as n complaint within the 
meaning of s 4 cl. (hi of the Cr P. C 

—a complaint under a. 494 can also be treated as a complaint 
under a 498 within the meaning of s 199 if the husband fails to 
prove additional facts required by s 366. 61 I. C. 134 : 22 Cr. L. J 
724. 

the offence of adultery is not a continuing olTeDcc Whona 
person has once been convicted or acquitted of the offence and subse- 
quently be is again found to be guilty of such conduct he may be 
prosecuted once again iu relation to such act 192S Bom 53(> ' 30 
Bom. L R 1435 

S. 498. (Enticing or taking away or detaining with cri- 
minal intent a married woman). 

—enticement implies some blandisbisent or coaxing. 2 M. 
H.C 331, 4 M H C. 20 

a person who entices away a married woman to dispose 

of her in marri.'ige always commits an offence under a, 498 1931 Lab. 
194 : 1931 Cr. C. 314, 28 1. C- 651 Hel. on. 

the woman should beat the time of “taking or enticing” 

living under the protection of her husband or of some one acting on bis 
behalf IS P R 1883. 

the taking away or enticing may not be by the paramour 

but by a third person. 9 P. R 1893. 

woman’s accompanying the accused of her own free will 

does not mitigate the offence. 15 P R 1883, 1 W. R. 45, but there 
must be enticing or taking away, 2 W R. 35, 5 P. W R. 1215 other- 
wise the accused is not guilty. 1 C W K 49S 

where it is proved that the woman voluntarily went to 

live with the accused and there was nothing to show that he 
concealed or detained her in his bouse for the purpose of illicit 
intercourse the accused could not be convicted under s 498 I, P, C. 
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S. 498. (enticing or taking away ap detaining with criminal 
Intent a married woman! — contd. 

1928 Alt l9l;29Cr. L. J. 273: 26 A. L. J. 403: 107 1.0.689 :9 
A. I Cr. R. 106. 

fche marriage must be prorad like an 7 other essential fact 

intbec.«8c The mere admission of the accused Is sot sufficient. 2 
O W. N. 586. 

the fact that the sfoman bred with the complainant for a 

Ions time and bore children is not eridenee of legal marriage. 34 
0. W. N 227 . 1930 Cr. 0. 659 . 193u Cal, 447. 

where the complainant belonged to a tow caste Hindu sect 

and the only evidence of manlage was that he put vermilion on the 
forehead of the woman and there was a feast of the caste people 
but there was no evidence that any ceremony was observed, held that 
the evidence of marriage was insufficient for the purpose of s. 49S I. 
PC 34 C. W. N. 227 : 1930 Cal. 447 : 1930 Cr. 0. 659. 

——the marriage must he valid one. 35 P. W. R. 1910, 107 1. 
0 98 29 Cr. L J. 210 : 1928 Lah 165, and It may be valid by 

custom 34 A. 589. 10 P. R. 1919. 

—a marriage during tddal period is invalid. 1 P. W. R, 1919 t 
83 P. L K 1912, and under the Mohamedao Law there cannot be 
more than four wives. 1 P. R. 1875. 

—when the accused raises the plea that tbe marriage was 
voidable at her option and that aba exercised tbe option, he cannot 
succeed unless be proves tbe repudiation of the marriage before the 
abduction. 1928 Lab. 893 : 29 : Cr. L. J. 762 ; 110 I C. 794. 

——where the woman Is living with a man of her own accord 
and refuses to go back to her husband there js no "detention” 
18 A. L. J. 311. 

"such woman" means not the woman so enticed away aa 

mentioned in tbe sec. but such womau whom tbe accused knows 
or has reason to believe to be the wife of any other man. 10 A. 
580, 16 P R. 1891 

before coovicting tbe accused under 8.498 I. P. G. it must 

be established that tbe person accused knew or bad reason to 
believe the persoo enticed away to be the wife of some other man. 
1931 Lah 194 : 1931 Ci. O. 314. 

the wife lives under the protection of her husband even 

during tbe temporary absence of tbe husband from his house but 
this protection must be kuown by tbe accused. 5 W. It.SO. 

—sexual intercourse with aoothec'a wife during her husband's 
Ufe-time is illicit iatercouiso within the meaning of the sec. 13 A. 
L J.251. 

under the Mabomedan Law remarriage of a married woman 

■8 only invalid and not void but as that woman docs not become the 
wife of tbe person she remarries, any Intercourse between the remar- 
ried woman and the person she remarries is illicit and as the 
■nientioQ of the person enticing away the woman is to remarry her the 
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S. 498. (enticing or taking awey or detaining with Crtminet 
Intent a married woman)— confd. 
intent would, therefore, be that the would hare Illicit Intercourse 
1931 Lah. 194 : 1931 Cr. C 314. 

—whore tho husbarkd of .1 woman absouiutely obandons 
her and she marries another man in a form recognised as Talid 
among the people to which the parties belong, tho second husband 
of the woman has full authority to institute complaint for 
enticing the woman away. 1931 All. 834 : 1930 Cr. C. 1137. 

a person conelcted under a 497 need not be convicted under 

this seo. also S W. R. 33. 

an offence under this sec. is a minor ofTence as compared 

with an offence under a. 366. 20 C 483. and tee 39 C. 415, 31 11. 
218. 27 .M. 61. 38 A 276. S A. 288. 82 I*. H 1910, 2 P. B. 1918 

a complaint for detaining a woman for the purpose of 

illicit intercourse can be enquired into only in the District where 
such detention occurs 51 P. L. It. 1918 

—when the woman is a consenting party a light punishment 
should be indicted. 20 P W. R. 1914, 33 P L B. 1910. 

—when the woman appears to be an actlTO abettor in her 
own abduction the punishment ebould bo light one, 37 Punj. L. R. 
<542 : 99 I. C. 84 . 2» Cf. L. J. 52 : 192? Lab 9J 

—it IS not necessary to mflet a eevere sentence on an accused 
person convicted under s. 498 I. P C when the hosband did not 
care for the wife and took no action for a number of months against 
the accused after he was informed of the abduction. 26 P L H. 
429.91 I. C. IOCS. 2? Cr. L J 192: 1926 Lab 176 

where the evidence on a charge of abduction showed that no 

complaint was made for some days after the event, no steps 
were taken to trace the woman and she herself behaved as if she 
acquiesced In the movements of her abductors, the case was one 
of elopement and not of abduction 7 Lab L. J. 217: 90 I. C. 
156 • 1925 Lah. 406 : 26 Cr L. J. 1500, 

a criminal prosecution does not abate mereiy on account of 
the death of the injured party A husband filed a complaint against 
certain persons charging them with having abducted bis wife. 


where the complaint was of the offence of kidnapping and 

theft of jewels and there was no allegation that the purpose was to 
have illicit intercourse, held a conviction, under s. 498 was iilega] 
45J!.L.J 543: 74 1. C. 949: 24 Cr L. J. 837 : 1923 M. W N. 876. 

it is clear that to constitute an offence under s. 498 it is not 

necessary that the woman should be physically restrained or that 
she be actively prevented from the exercise of her free will or 
action. 69 I. C. 458 : 23 Cr. L. J. 730 : 1923 Lah.45. 
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S. 4S8. Charge. 

- — omission to state m the charge sheet that the accused has 
knowledge or reason to believe that the abducted woman was 
married does not by itself affect the eonvietton under s. 498. 
1. P. C. 101 1. 0. 451 : 1927 Lafa. 432 : 28 Cr L. J. 419. 

Ss. 499. (Defamation). 

Seope of the section- 

the offences of defamation in India depends on the construe^ 

tion of this sec. and not on the Eoelish law on the subiect. 22 A. 
234, 14 W. R. 27, 29 A. 685. 3 A. 814. 27 Cf. L. J. 253. 19 B. 3l0. 49 U. 
728 P. B., 48 G. 388 F. B. 

Words either spoken or intended to be read. 

——the Indian Penal Code makes no distinction between 
written and spoken defamation. 2 W. B. (Cr) 36, 8 M. 175. 

where the words containiog the imputation are in writing 

it IS necessary that the maker of the imputation shall intend, that 
the words shall be read, that Is, read by some person other than 
the person defamed, or, in other words, that they shall be made 
public, for the essence of the offence is the intention to barm 
reputation and that necessarily reciuires publicity to be given to the 
imputation. 7 A. 20S p. 222 P. S. 

“By signs" 

——it is sot necessary that the aocused himself should have 
uttered the defamatory words. It is sufftcient that by hia conduct 
and by wbat he said he showed that be assented to and adopted as 
his own the defamatory words uttered by another. 47 M. L. J. 746 ? 
20 L. W, 921 : i925 Mad. 320 ; 85 I. C, 361 1 26 Cr. L. J. 521. 
“Publishes" 

to constitute the offence tbere must be publication to a 

stranger of the libel complained of. 38 M. £,. T. 168 : 45 M, L. J. 
754 . 1923 M. W, N. 913 

matter only to the person 
B., 7 0. W. 17. 71, 6 N. W. 
U J. 639 : 83 I. C. 503 : 1924 
ommuniCBted to some other 

person, i •>*<!. 

a cQiamuoicatioa to a hushaad or wife of a charge against 
the wife ot husband Is a publication. 4 0 L. J. 390. 

statements made in a memorial to Lieutonant-Qovernor 

and repeated before offleers deputed to make an enquiry can be the 
subject of action for defamation. 13 A. h, J. 681* 29 I, C. 322 : 
16 Cr. L. J. 482, 

if A and B conspire to draw a dooumeot defaming C. and 

have it with one of them there is oo publication. 1031 M. W. N. 
3GG 131I.C. 654. 
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S. 4Q9. "Any imputation concerning any perton" 

ao imputation ordinarily Itnpllet an accusation or something 

more than a mere expression of suspirioR, but it is rather diiPcolt 
to draw the line of distinction. An expression of suspicion against 
a person as to have stolen certain property may have the same 
effect on the mind of the person to whom the suspicion is communi- 
cated as ao accusation would have. 95 1. C. 211 ' 1926 Lab. 27d : 
27 Cr L J. 899. 

words which Impute unwortblness to remain a member of 

a caste ore defamatory. 33 M. 67, 17 3f. L. T bC9. 

it IS immateriai whether the imputation is conveyed by 

feigned names because feigned names have been construed a iibcl 
upon those persona who were really meant to be libelled. 26 C. L. 
J. 345 ; 44 1 C. 930 : 19 Cr. L. 3. 402. 

the person whose conduct Is called m question need not be 

described by name It is sufficient if on the evidence it can be shown 
that the imputation was directed towards a particular person or 
persons who can be identified 3 Pat. L. T 209 : 1 Pat. 414 1922 
Pat. lOl : 67 1. C. 609 : 1922 Pat. 117 23 Cr. L. J. 433. 

'—an imputation, even if true, is not by itself good ground 
for mahing It. S C. P. L It. Cr 55 ^ 


worse than either are deiamatory VA. 44U 

'—a mere abuse 13 not ordinarily a defamation but if taken as 
a whole it harms (bo reputation of the coopbifnant it is defamatory, 
112 LC. 772 : 30 Cr L. J. I- 

-~-compIainaa('e couosel cited AD authority but couid not find 
his book at the time of argument. Whereon the complainant asked 
hia counsel to search for the book In the accused's books with the 

■ 1 . -i-u. i.„ .. .1 — Accused resented the 

■ • . '• ’ le habit of stealing, like 

. ado It was held that tbs 
be did not mean to call 
* lost akin to abuse, the 

matter was too petty to be brought into the criminal court 1929 
Lab. 234 : 115 I. C. 72 : 30 Cr L J,379. 


’ preparing 
4C 121. 
lusiaess is 


something 
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S. 499. “Any Imputation concerning any perion*'— conid. 

— I — if the description m the- defamatory matter which applies 
■ ’ * ' .... .by innuendo, shown to bo 

• of that ciass an action is 
• * . • . .J. 387j 42 0. L. J 178: 26 

when the imputation was against some two constables in 

a particular locality and there were four constables attached to the 
thana at that place and it conld not be said that libel was against 
any one of them in particular or against all of them collectively, 
neither any one of the four nor all of them could say that they were 
the individuals aimed at and a complaint by them cannot stand. 
3 Pat. li. T. 209 : 1 Pat. 414 : 1922 Pat. 117 : A. I. R. 1922 Pat. 101: 23 
Or. L. J. 433 ; 67 I. C. 609 ; 53 Pat. L. T. 209. 

“Intending to harm will harm” 

It is not necessary to prove that the complainant actually 

suffered directly or indirectly from the scandalous imputation. It 
IS sufficient that the accused intended to barm, or knew, or bad 
reason to believe that the imputation would barm the reputation 
of the person against whom it was made. 28 0. 63, 6 X. W. P. 86, 
22 Bom. L. B. 1224 : S Bom. Or. 0. 257 : 22 Cr. L. J. 58 : 59 I. 0. 
202, 12 Or. L J 129, 1 Weir 575.' 

' ' . • - -—-isly defamatory. 

. > for oonvietioo 

caused. 22 A. 

• . 25, 27 Or.L.J. 

868. 9 I. 0. 773 : 4 Bur. L. T. 4$ : 12 Cr. L. J. 129. 

intention like any other psycbological fact has to be inferred 

form the act Itself. The jury has to see whether the natural result 
of the act is not to harm the reputation of the persona attacked. 
1. C. W. N. 465. 

^—'intention to barm the reputation is not necessary, it is suffi- 
cient, if there was reason to believe that the imputation would harm 
the reputation. 34 P. W. R. 1913. 

—the use of common abuses cannot be regarded conveying 
any such imputation as can in any way barm the reputation of the 
person. 3 A. W, R 36, 8 A. W. R. 167, but if obscene and insulting 
words are used after the altercation is over, the person using such 
words would be guilty. 16 A. L. J. 498. 

the word "barm” should not be meant In its ordinary 
sense. It means Imputation on a man’s character made and ex- 
pressed to others so as to lower him In their estimation and that 
anything which lowers him merely In his own estimation certainly 
does not constitute defamation. 7A. 20Sp. 220 F.8. 

where the accused sent to a public officer by post in a 

closed cover a notice under s. 424 of the Civil Procedure Code 
' ■ 1’ character of the recipient, held 

■ ■ . ■ except to the policeman himself 

■ , , ' . , ‘ ^ °° reputation to 
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*'Th* reputation'* 

a man'^ opinion ot blmicU ceoDot be callM hli reputation. 

7 A. 205 p,2tl. F. B. 

Explanation 1. To impute anything to a deceatetf 
person. 

the essence of the offence consists in its tendency to cause 

that description of pain which la felt by a person who knows 
himself to be the object of tbe unfavourable sentiments of his fellow 
creatures and these incoitYeniences to which a person who Is the 
object of such unfavourable sentiments Is exposed 41 A. 3lt p. 314. 

—a prosecution is maintainable for tbe defamation of a 
deceased person but a suit for damages by the belr or nearest 
relative of the deceased person for defamatory words alleged to 
have caused damage to the plff. aa a member of tbe same family 
is not malntainabie. 5 B. 380. 

Explanation 2. Imputation agalnat company, association 
OP collection of persons. 

— Explanation 2 to s. 499 is intended to include a company or 
an assoeiatioB or collection of persons as such wltbln tbe word 
‘person* used In tbe defioHion so that the latter should not be 
• »... j..'. r-p’- ♦*■’• -xplanatloD tbe Identity of the 

, •. * . persons m^ist be maintained 

, . tailon said to have been made 

, ■ . . of harming their reputation 

■ ■ , , • • • virtue of this explanation 

an imputation coocerolog an association of persons as such cannot 
justify a charge of defaming an lodivldual. 29 C. W. N. 904 . 90 
I. C. 387 : 42 C. L. J. 1*8 : 26 Cr. L. J 1539. 

it is donbtfni if tbe police force at a particular place is such 

an association or collection of persons as is contemplated by this 
explanation. 29 C. W. N 904 : 90 I C. 387 s 42 C. L. J. 178 : 26 Cr. 
L. J 1539 

—an imputation against an association or collection of persona 

■ ’ *'■ " inning of the section 

t home to a parti- 
such. 3 Pat. L. T. 

67 I. C. 609. 

where a newspaper article contained an Imputation 

against tbe Hindu widows generally to the effect that "tbe country's 
widows to the number of nearly 30 millions were regarded as under 
God's curse sluts at home and prostitutes abroad", and tbe com- 
plainant preferred a complaint alleging that he was injured because 
of bis widow Telatlves and the Magntrate and Sessions Judge held 
that the imputation was too wide to hurt any person and conse- 
quently dismissed the complaint, in revision tbe H C. held that the 
complaint ought not to have been dismissed without giving the 
complainant an opportunity to aubatantiate the charge by admit- 
ting evidence and that conseqnently further inquiry should be 
directed. 55 C. 1280 : 1929 Cal. 191 ; 115 I. 0. 35 : 30 Cr. I* J. 407, 
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Explanation 4. What Imputation harms reputation ? 

the words “directly or Indirectly*' mean that the person 

detained must either be abused in express terms, or the wording of the 
communication must convey such imputatioo as any person reading 
it must understand to Impute mlaconduet or bad character. 7 A. 
305 F. B. 9 A. 420 

It cannot be said that the person libelled should himself 

be the direct means of publishing the libel to others. < A. 205 
p 221 F. B. 

this explanation does not apply where the words used 

and forming the basis of a charge are per sc defamatory. When 
an expression used verbally or (a writlog is doubtful as to its 
aignifioance and some evidence is necessary to decide what the 
effect of that expression will be and whether it Is ealcnlated to 
harm a particular person's reputation. It is possible that the 
principle enunciated to explanation 4 might and would with 
propriety be applied. 9 A. 420. 

— -but where at the time of a feast of the brother hood the 
accused declare that the complainant had been outcasted and was sor 
one dt to sit down at the feast with other members of the brother- / 
hood the accused was liable to be convicted under s. 499 1. P. 0. > 
and neither explanation 4 nor s. 95 I. P. C. applied to the oaso as 
the words used and forming tbo basis of tbe charge were per se 
defamatory, 26A. L.J.36li 192? AH. 213: 108 i. C. 690: S9 Cr. 

L. J. 451. 9 All. 420. Rel. 

—If lodivlduals are not named in the libel cor are they 
specifically described but they aro so described that they are 
known to all their neighbours as being the parties alluded to and' 
if they are able to prove to tbe satisfaction of a jury that the/ 
party writing the libel did intend to allude to them. It would bel 
unfortunate to find the low to a state which would prevent the | 
party being protected against such libels. 1 C. W. N. 46S i 

where the accused made a report at the police station l 

that some property bad been stolen and tbnt be suspected the | 
complainant and two others and the complainant prosecuted tho | 
accused for defamation In respect of that report and the accused } 
was fined, held (1) that an imputation ordinarily implies an | 
accusation or somothing more than mere expreseion of a suspicion; ( 
(S) it is rather difficult to draw tbo line. An expression of suspicion I 
may have the same effect on tbe mind of the person to whom the ^ 
suspicion la cotsmunlcated as an aocusatton would have. 2? Pun} 

L. U ni; 8Lab. L J. 97: 9$ I. C. 2U; 27 Cr. L. J. 899: 1921,'. 
Lah. 278. \ 

where tbe accused wrote a book in reply to a hook written by 

tbe complainant dealing with highly controversial religious matters, 
iind in expressing bis opinion used violent exprossions. bold that I 
expressions taken along with tho context cannot be considered | 
defamatory, the personal eharactei or reapectabllity of tbe complain- \ 
«nt not being attacked, he being accused of controversial dishonesty, \ 
I9tt M W N. 76S; 47 M. L, J. 664: 1924 Mad. 893. j 
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S. 4B9. Explanation 4. What Imputation harms reputation? 

an imputation that a SlBhamcdan had killed a cow in 

hit compound is not one which can he said to harm hit reputation. 
5C. P. L R. (Cf>53. 

toe. 93 I. P. C applies to a cate where the words alleged 
as defamatory are such that tt should not he taken sertously. 
43 A. 497 . 63 I C. 875 s 19 A. L. J. 425. 

where the complainant wae invited to a feast in the house 

of the accused and the latter asked the complainant to leare the 
place of dinner, held that although tacb conduct on the part of the 
Hccused was reprebenslble from the social point of view it was not 
an offence under s. 500 I. P. C. as no Imputation was made against 
the reputation of the complainant. 1926 All 711: 6 Cr R. 2*8: 
24 A. L. J 893 

hut where the accused called the complainant a A'ort Chamar 

while he was Parsulia KatHKa with the result that none of the 
priests attended the religious ceremony in the bouse of the complain- 
ant, the accused were guilty of defamation U Cr L J. 413. 

also where the complainant was described as u a>>ta with 
whom not even Turks, let alone Brabmins, could associate and 
the wedding of bis daughter was characterised as a sinful carnival 
worthy of perdition— a moral crime involving disgrace degradation 
and degeneration it was held that the language used was unres* 
trained the object of the writer being to hold tbs complainant up 
to public execration. 9 I. C 775 : 4 Pur. L. T. 48 : 12 Cr L. J 129. 

—a statement that a person is excommunicated from the 
caste is defamatory and the fact that all ^lahomedans are 
generally speaking of one caste does sot make it any tbe less 
defamatory. 99 1 C,943: 28 Cr. L J.207: 1947 .Mad. 397 
^ Exception I. Imputation of truth whieh public good 
requires to be made. 

to entitle a person to tbe benefit of this exception tbe 

statements must not only be proved to be true but it must be shown 
that tbelr publication was for tbe publio good. Public good is the 
good of the general puDlic as coatra>distingulsbed from that of an 
individual. Tbe denouncing of a Brahmin for providing alcoholic 
refreshment at a wedding reception for those of his guests who 
desired to partake of such beverages, is not "for the public good.” 
12 Cr L. J. 129 : 2 I C. 775 ; 4 Bur. L. T. 48. 

where a false and defamatory imputation was published by 

tbe accused and the imputation was based on very flimsy materials 



1298 


INDIAN PEfTAl, COPE. 


S. 499 Exception t. Imputation of truth which public good 
requires to be marie— contd. 

‘*0 publish without regard to the feehngs of those against 

whom It is dijeoted every foal ramour that may bo reported to 
an editor of a newspaper, cannot bo justified by recognised standard 
of editorial duty specially when the untruth of the remour could 
have been eaailv established by a few simple inquiries on the spot- 
1922 Pat U7; 67 L C 609 ; 1 Pat 4U;53Pat. L.T.2Q9:A. I R. 
1922 Pat. 101 ; 23 Cr, I.. J. 433 

a court may find that an imputation is true and made for 

the public good hut on considering the manner of the publication 
it may bold that the particalar publication is not for the public good 
and IS not privileged, 19 B. 703, 5 C. P. L. R- (Cr.) 55 ; because a 
privilege does not justify publication In excess of the purpose or 
object which gives rise to it. 6 Af. 381 p. 395. 


esporslog on their private ebaraoter, no offence under the sec. 
was committed. 1914 Af. VV. Jf. 351. 

a person would not be entitled to the brnefit of exception I 

unless he can show the publication was for tbe public good. 12 
Cr. L. J 129 : 9 I. 0. 775 : 4 Bor. L. T. 48. 

the onus of proving the statement or at least of showing 

that there were reasonable grounds for believing it to be true and 
that be was actuated in making each statement not by malicious 
motives but by an intelligent seal for the publio interest, lies on 
the person making tbe statement. 4 S. B H. 67, 2 Agra 87 
Pubneatlon of defamatory matter in newspapers. 

no privilege attaches to the profession of the Press as 

' • • — »' »•— -'*•■6 publio The freedom of the 

reedom of tbe subject and to 
al may go, so also may the 
. ■ • • bis privilege is to no other 

.• 785; 20C. L. J. 161 ;26 M. L. 
914 M. W. N. 506 : 12 A. L. J. 

■ !, ■ ■ . . 16 M. L J. 79 P. C. 

—the publisher of a newspaper is responsible for tbe publica- 
tion of the defarmtory matter whether be knows the contents of 
such paperlor not. 3 A. 342. 

—but an editor Is not rcepopsible for the publication of a 
defamatory matter published during hU absence and without his. 
knowledge 9 Af 387, 12 F. R. 1883. 
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S, 499. Publication et detamotory matter In newtpaperi— 

con<d. 

there 1$ a dUtlnetlon between *‘fslr comment" bated on well 

known or admitted (acta and the aaeetUoa of untub^tantlal (acta (or 
comment Where comments are made on allecationa of (acts which 
do not exist, the very foundation of the plea disappear*. .\ wilful 
n'isrepresentation or any misstatement of fact the truth of which 
an editor could havo discovered on proper inquiries cannot 
support the plea "of fair comment** as an editor must make duo 
inquires as to Its truth before distemioating the staiement of those 
facts. 23 S L R. Jl6 s 1923 Smd 90- 116 I. C. S9 : 30 Cr. L, J. 
548. 

* fair comment'* is not an expression used In any of the excep* 

tion to the section. It may however be taken to convey the aame Idea 
which the expression "to exprea in good faith any opinion" In 
exceptions 2, 3. 5, aod 6 of the section is meant to convey 9 Mys 
L. J. 120. 

an editor should be most watchful not to publisli defamatory 

attacks upon Individuals unicaa ho first takes ceasonablo pains teC 
ascertain that there are strong aod cogent ground for beleiving tbo 
information, which is sent to him. to be true 26 A. L. J. 509 t 
1933 All. 321 : 10 A I. Cr. R 145. 

publication of a defamatory ''rumour** is as actionableas if the 
atatemefit were published without quahScation and It ia do defence 
to a civil suit or criminal prosecution that the person who published 
the libel or slander d’'*”"* t*"**---!-* • » 
another, nor is it a . . * . , • 

person publishing 

the editor of a news , i • • 

letter published mb * * • 

26 A. L J 609 192f * 

it is no part of the journalist's duty to publish every foul 

rumour that be reported to him. Where the truth can be 
elucidated by a few Inquiries he ought to do ao. 3 Pat L. T. 209 • I 
Pat. 414 : 1922 Pat 117 : 1922 Pat. 101 ; 23 Cr. L J. 433 : 67 1 C. 6C9. 

when the accused, an editor of a newspaper published 

defamatory matters under the guiso of rumours and did not express 
regret, further aggravated the offence by writing a letter, be should 
he severely sentenced. 26 A. L. J. 509 ; 1928 All. 321 117 I C 

356 : 30 Cr. L.J. 766. 

where the editor of a newspaper published a defamatory 

article imputing indecency and habitual drunkenness to a person 
holding high offices and when the latter called on the 
editor to apologize he pleaded lustiffcation by truth but the aame 
was not established in tbs trial, be was guilty under s. 500 I P C 
26 A. L. J. 196 : 1928 Ali. 222 • 115 I C. 872 : 30 Cr. L. J 530. ’ ’ 

sending of a newspaper containing a defamatory matter 

to a subscriber at Allahabad is publication at Allahabad. 3A 342 
22 B. U2. 5 W. R. 44 ,15 B. 386. 
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S. 499. Exception 2> Expression In good faith of opinion 
respecting conduct of public servant. 

——the expression “opinions in good faith” means that in order 
to express an opinion in good faith the person who holds it must 
have taken care and attention in forinlBe It, 26 0. L. J.401; 45 
10 JIS; 19 Ct. L, J. 443. the mere absence of ill-will is not 
snffioSent. 1 Weir 633. 

in a case where the accused was put on hU trial for a 

defamatory statement contained in a petition to the Magistrate 
It was held that in dealing with the question of good faith the 
proper point to bo decided was not whether the allegation put 
forward by the accused in support of the defamation were in 
substance true but whether ho was informed and had good reason, 
after due care and attention, to believe that such aliegation was 
true 4 C. 124 

if a person undertakes to criticise the acts of a pubho man 

he must take care not to assert anyihiog untrue as the basis of 
criticism and he is bound not to conceal wilfully anything wbiob 
Would show that the ctitlolsm is not well-founded. 26 C. L. J. 345 : 
44 1. c 930 ; 19 Gr. L. J. 402. 

-—an e.xpres8lon of opinion in good failb is a critielsm and 
any fair criticism is juatidable and is not a contempt, if expressed 
in good faith. 26 0.L. J.40I: 451.0 IIS: 19 Cr. L. J. 449. 

—falsa statements published in newspapers are not fair 
criticism. If anonymous letters are sent to the press containing 
false siatemenia tho press le lesponslbie for them if the name of 
the author is not eiven up. 26 C« L. J. *91 1 45 1.0.113: 19 Cr. 
L. J. 449. 

no one has right of appeal to the press by brloplng falsa 

accusation founded on wilful misstatements. 26 C. L. J. 401 : 45 
I. C. 113; 19 Cr. L. J.449. 

every subject has a right io comment on those acts of 

the public men which concern bim as a subieat of the realm if 
be does not make his comment a cloak for malice and slander. A 
writer in a public paper has tho same right as any other person. 
Whore a pers<in makes the public conduct of a public man the 
subject of comment and It is for the public good, be is not liable 
to an Bction if the comments ate made booestiy. and he honestly 
believes the facts to be as be states them and there is no wilful 
misrepresentation of fact or any misstatement which be must 
have known to bo a misstatement if be had exercised ordinary care. 

1 H. H. C. App. 85, 3 A. 815. 

•~-whcro the Bccuiod, an editor of a newspaper published 
an artlclo in which he made eertain remaks as to the complainant's 
antecedent referring to a criminal proceeding against him but which 
was subsequently withdrawn, Ik was held that tho statement made 
by the accused did not contain tho truth but only half-truth and 
it was not for publlo good that an imputation should he conveyed 
by a statement which was misleading because it was incomplete. 

4 B. 293. 
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S. 499. exception 3. Expresilan In good faith el opinion 
respecting conduct of person touching any publio question 
—a fair comment must be based upon facts sod a pcnon 
cBDDot invent facta and express his opinions upon such lorented 
facts. The conduct of a public man or of a man in his public 
character cannot be assailed as dishonest, simply because the writer 
fancies that such conduct is open to suipiclon. 10 Cr. L J. 1^9 : 
43 1.C 417 (Rang I 


the moRieot an allegation is shown to be based upon a 

misstatement of facts It is impossible to Justify it on the ground 
of fair comments. 93 I. C. 431 : 1917 All 11£ : 27 Cr. L J 1361. 

where the comptainaot, a medical man solicited the public 

by an adrertisemeot to aubsenho to a hospital of which be was (he 
surgeon m charge stating the number of successful opcratloos per- 
formed by him and the accused who was the editor of a medical 
loarnal made a criticism of the adrertisement. it was held that the 
accused was protected under third, sixth and ninth exceptions In 
as mneh as the advertisement bad tbe effect of making the hospital 
a ' publio question" and aubmittlng It to the ’‘judgment of the 
pablio” and the accused expressed himself in good faub. 3 A. 342. 

— m discussing the claims of a person for Municipal ofHee as 
councillor one Is entitled to make remarks in the interests of the 
public, so long as be abstained from aspersing the private character 
of the former. 1914 M. W. N. 351 : IS Cr I. J 357 23 1. C. 725 

where the accused, a Municipal Councillor published lu a 

newspaper a letter giving what purported to be a verbatim account 
of an incident, that took place in a meeting of the Munlcipatity and 
on the complainant’s own admission the report was found to be 
substantially true, held that tbo occasion was privileged and the. 
accused was protected under this exception 8 S. L. R. A. 143; 16 Cr. 
L J. 141 27 I C 265 

where a matter is of public interest the court ought not to 

weigh any comment on it ID a £do scale; some allowance must bo 
made for even Intemperate language, provided however, that the 
writer keeps himself within the bound of substautial proof and 
does not misrepresent or suppress any fact 13 Bom. L. R. 1187: 
22Cr. L. J 5'J5 . 12 I C. 971. 

a Jme must be drawn between hostile criticism on a man’s 
public conduct and the raotiTPs by which that conduct may be sup- 
posed to have been influenced ; there is no right to impute to a 
man in bis conduct as a citixen, even though It be open to dis- 
approbation. any base, sordid, dishonest or wicked motive 
without any just cause for any such imputation. Any mistaken 
belief in the existence of any such motive is no justification and 
will he no defenco to a charge of defamation.) 76 1. C 230. 
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5. 499. Exception 3, Expresoion In good faith of opinion 
respecting conduct of person touching any public 
question — contd. 

—when the imputation is made in good faith for the protec- 
tion of the social and spiritual iuterests of the comtauaity It is 
exempted. 22 O. 45 , Rat. Un. Cr. 387. 

the onus is on the accused to prove that be is within 

exceptions to sec. 499 if he relies on it. 17 8. L. E. 245 : 1924 S. 
129 : 76 r. C 230 : 25 Gr. L. 3 134 

Exception 4. Publication of true report of proceedings 
of courts, 

where the accused, a trustee of a temple was charged for 

a statement in connection with an appointment in the temple that 
the complainant who used to perforin worship in a temple bad 
been convicted and sent to jail for the theft of idol.it was held that 
the statement was true and the alleged defamatory statement was 
no more than the publication of the results ot proceedings lo a 
court of justice which is specially declared to be no defamation 
by Exception 4 to sec. 499 I. P. C 26 M . 464. 

Exeeptien 6. Expression In good faith ef epiniort res* 
peefing merits of ease decided In court or conduot of 
witnesses and ethers ooneerned* 

——when immediately after the termination of the proceedings 
under a, 5()6 1. P. C. the accused, in answer to a Query of his pleader 
as to the origin of the dispute which bad led to the sec. S06 
case, stated that the real cause of the dispute was that at some 
caste-fcdSt. there had been some Quarrel between parties owing 
to the accused's party bavins said that complainant’s daughter-in-law 
had eloped with some body, held that the statement made by the 
accused did not come within the definitiou of defamation In e. 499 
I. P. C. because be did not make any Imputation with the intention 
of hatcing the reputation of any body. He made it clearly in 
answer to a very oatnral Question put to him by bis legal adviser 
at a time when the relationship of legal adviser and client cannot 
he said to have ceased. 13 C. W. 14. 1037 . 1 Cr. 0. L. 44. 

Exception 6. Expression In good faith of opinion res- 
pecting merits of public performance. 

—whether fair comment is to be regarded as falling under 
abranchofthelawofprivitegeornot.it cannot excuse an Injury 
arising not from the mere act of criticism but from a state of 
mind in the critic which is in itself unjusllGahle, and the excuse 
may be so forfeited either by reason of an evil intent in him or 
by reason ofmere wreckicssness in making unwarrantablo assertion. 
For then the comment would not be fair comment at all This 
clearly follows from the Uncuage of the exception to s. 499 I. P. C. 
which by requiring the "good faith’* defined in s 52 I, p. C. includes 
all that Is done, without duo earo and attention as well as that 
y'-’^coae wuh injurious intention. The right of fair comment involves ' 
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S. 499. Exception 6. Expression In pood faith el opinion 
respecting merits el publle perfermanee— confcf, 
two esrentials, first that the tmputstion tiiould be comment on 
the work criticised and second that it should be fair, that Is to 
say, if it professes to ha an inference drawn from the contents 
of that work, it must be an Inference wfaiefi it Is possible to draw 
therefrom. 31 B 293: 9 Bom. L. It. 230. 

'good faith" requires not locfca] infalJibility but due care 

and attention. But how far erroneous actions and statements arc 
to be imported to want of due care and caution must in each case 
be considered with reference to the general cireumstanco and 
the capacity and intelligence of the person whoiu conduct is in 
question. It is Only tu he expected that the iionest conclusions 
of a calm and philosophical mind may differ very largely from 
the honest conclusions of a person excited by sectarian zeal and 
untrained to habits of precise reasoning. 31 B. 393 9 Bom. L. 
R. 230. 

Exception 7. Censure passed In good faith by person 
hawing lavwful authority over another. 

-—caste associations are autonomous, the powers vested in 
tbelr conatUnted heads being, subject to any special custom, those 
necessary for the protection of the Interests committed to their 
charge. The court's only duty is to see that these powers are 
exercised in accordance with the principles of natural justice, that 
Is, In the majority of cases, after the person to be alTected by their 
exercise baa been heard and his defence has*received fair conaidera. 
tiun Where a Swatnl, the bead of a caste issued a temporary 
interdict against two members of his caste on the ground that they 
broke the caste rules by interdlDing with Panchmas and the interdict 
was isiued ex'parfe in view of the apprehension that they might 
take part in temple feasts coming off immediately and there was 
nothing to show that the Swami was not going to follow up the 
temporary Interdict with his final decision after bearing the persona 
affected, he would be protected by exception 7 to a. 499 I. P. C. 
45 M. L J 116 • 24 Cr. L J. 325 . 17 L W. 500 : 1923 Mad. 587 ; 72 
I. C. 165 

where the t;uru of a caste issued a letter to his disciples 

forbidding them to have any sort of social intercourse with the 
complainant or his wife on the ground of the latter's intrigue with a 
man of lower caste, it was held as the statement contained in the 
letter issued by the accused was made in good faith for the 
protection of the social and spiritual interest of the community the 
case came within the Exceptions 7 and 9 of s. 499 1 P. C. 22 C 
46, 6 M. 381 /ol Same views were takenim 24 B. 13, 45 M. L. J. 116 ; 
24 Cr. L. J. 325 : 72 1. 0. 165 ; 1923 Mad. 587 and unrep. Cr C. 387. 

but where the Guru published a notice declaring the 

complainant to be an outcaste and sent by post a registered post card 
of similar purport to the eomplainant it was held that the mode of 
publication adopted by the accused vitiated the privilege and 
Indicated a conscious disregard of the complainant's legal right 
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exception 3. ExpresaSon In good faith of opinion 
respecting conduct el person touching any public 
question — contd. 

when the imputaiion is made in good faith for the protec- 
tion of the social and spiritual interests of the corntnunity it is 
exempted. 22 0. 46, Rat Un. Cr. 387. 

the onus is on the accused to prove that he is within 

exception 3 to sec. 499 if be relies on it 17 8. L. B. 245 ; 1924 S. 
129 : 761. C. 230 : 25Cr. L. J 134 

Exception 4, Publication of true report of proceedings 
of courts, 

where the accused, a trustee of a temple was charged for 

a statement in connection with an appointment in the temple that 
the complainant who used to perform worship in a temple had 
been convicted and sent to jail for the theft of IdoI.it was held that 
the statement was true and the alleged defamatory statement was 
no more than the pubJIcalioo of the results of proceedings in a 
court of justice which Is specially declared to be no defamation 
by Exception 4 to sec. 499 I P. C 26 M. 464. 

Exception 6. Expression In good faith of opinion ress 
pectins merits of case decided in court or eenduet of 
witnesses and others cencorned. 

—when immediately after the termination of the proceedings 
under s. SuS I. P. 0. the accused, in answer to a query of hie pleader 
as to the origin of the dispute which bad led to the see. 506 
case, stated that the real cause of the dispute was that at some 
caste-feast, there bad been some quarrel between parties owing 
to the accused's party bavlngsaid that complainant’s daughter-in-law 
had eloped with some body, held that the statement made by the 
accused did not come within the definition of defamation in s. 499 
I. P. C. because be did not make any imputation with the iotentioo 
of barmog the reputation of any body. He made it clearly in 
answer to a very natural questtoo put to him by bis legal adviser 
at a time when the relationship of legal adviser and client cannot 
be said to have ceased. 13 C. W. K. 1087 . 1 Cr 0. L. 44. 


Exception B, Expression In good faith of opinion res- 
pecting merits of public performance. 


——whether fair comment is to be regarded as falling under 
abranchoftbelanrofprlvllegeornot.lt cannot excuse on Injury 
arising not from the mere act of crtticl<ini but from a state of 
mind In the critic which Is in itself unjustifiable, and the excuse 
may be ao forfeitod either by reaeon of an evil intent in him or 
by reason of mero wrecklesaness in making unwarrantable assertion. 
For then the comment would not be fair comment at nil This 
r, 499iPn. 


C includes 
welt as that 
■nt involves 
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S. 499. Exception 6. Exprettlsn In good faith el opinion 
respecting merits of putatle porfarrnanee~*confff. 
two esieotials. first that the Imputation should be comment on 
the work criticised and second that it should be fair, that Is to 
•ay. if it professes to be an InfereDco drawn from the contents 
of that work, it mull be an inference which it Is possible to draw 
therefrom. 31 B 293: 9 Bom. L. R. 230. 

‘good faith” requires not loRfcal fnfallibintT but due care 

and attention. But how far erroneous actions and statements arc 
to be imported to want of due care and caution muse in each ease 
be considered with reference to the general circumstance and 
the capacity and intelligence of the person whoso conduct is in 
question. It is Only tu he expected that the honest conclusions 
of a calm and philosophical mind may differ very largely from 
the honest conclusions of a person excited by sectarian zeal and 
untrained to habits of precise reasoning. 31 B 293 9 Bom. L. 
R. 230. 

Exception 7. Censure passed In good faith by person 
hawing lawful authority over another. 

caste associations are autonomous, the powers vested in 

tbelr eottstttated heads being, subject to any special custom, those 
necessary for the protection of the lotcrests committed to tbelr 
charge. The court's only duty is to see that these powers are 
exercised m accordance with the principles of natural justice, that 
is, In the majority of cases, after the person to be affected by tbelr 
exercise baa been heard and his defence has7eceived fair considera. 
tiun Where a SwamI, the head of a caste issued a temporary 
interdict against two members of his caste on the ground that they 
broke the caste rules by interdiniug with Pasebmae and the interdict 
was istued ez'parle in view of the apprebepsion that they might 
take part in temple feasts coming off immediately and there was 
nothing to show that the Swami was not going to follow up the 
temporary interdict with bis final decision after bearing the persons 
affected, he would be protected by exception 7 to a. 499 I. P. C. 
45M.L J. 116 24Cr. L J. 3Z5 . 17 L W. 500 : 1923 Mad. 587 ; 72 
I.C. 165 

where the ^juru of a caste issued a letter to his disciples 

forbidding them to have any sort of social intercourse with the 
complainant or bis wife on the ground of the latter's intrigue with a 
man of lower caste, it was held as the statement contained in the 
letter issued by the accused was made in good faith for the 
proteotion of the social and spiritual interest of the community the 
case came within the Exceptions 7 and 9 of s. 499 1 P. C. 22 C 
46, 6 M. 381 fol Same views were takenUn 21 B. 13. 45 M. L. J 116 : 
21 Cr. L. J. 325 : 72 I. 0. 165 : 1923 Mad. 587 and unrep. Cr C. 387. 

but where the Guru published a notice declaring the 

complainant to be an outcasts aud sent by post a registered post card 
of similar purport to the complainant it was held that the mode of 
publication adopted by the accused vitiated the privilege and 
indicated a conscious disregard of the complainant's legal right 
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S> 499. Exception 7 j -Censure passed good faith hr 
person having lavrful authority over another— contd 
aad therefore the legal malice had been made out and the 
deft, was guilty of defamation. 6 M. 381. 15 M. 214 Ref. 

See other cases on this point under exception 9 
Exception 8. Accusation preferred in good faith to person 
having tawfui authority. — 

the liability to piosecntion for defamation mnst always be 

detetmined with reference to section 499 I. P. C. The exceptions 8 
and 9 to Stic. 499 2. p, 0. do not formulate any rule of absolute 
privilege The eighth exception refers to accusation preferred to 
good (aith to an authorised person. To take a case out of 
the primary rule and to bring it withio either of the exceptions good 
faith on the pa/t of the person who makes or publishes the imputa- 
tion must be established. 48 C. 383 : 24 G W. N. 982 t 32 Or. L. J. 
94 - 59 I. C. 143 : 29 Cr. L J. 31 F.B. 

—the English Common Law doctrine o? absolute interest is 
not the law in India (23 M. L. J. 39 : 13 Cr. L. J. 275 Diss. from). 
The Penal Code declares the law to respect of defamation It must be 
regarded s ’ ' . ' ■ ■ 

not come • . • 

Op. 27, 23 
existing ! 

that iQtcn ' . , 

wrong to assume that m iotroduoing a foreign law mto a country 
tbe Legislature intended to iotrodoce tbe whole of it unless the 
contrary is expressly stated. It Is tbe esseoco of the Code to bo 
exhaustive on the matters in lespect of which it declares tbe law 
and it is not the province of a Judge to disregard or go outside the 
letter of the enactment according to >t« true constiuclion. (29 C. 
707 : 6 0. W. N. 825 fol.) 17 C. W. N. 297. 

that the English Rule of absolute privilege does not apply 

proprto oi^ore (a India is apparent fre-m tbe proviso to s 132 Evi. Act. 

5 S. L. R. 133 : IS I. G. 21? ; 13 Cr. L. J. 25. (22 A 234, 29 A. C85y 
Jol 23 C. 563 Ref. 

tbe Bombay H. C. in 19 B. 707 and 17 B. 127 has taken different 

view favouring the doctrine of “absolute privilege”. But the 
Allahabad H. C. has followed tbe Calcutta B.C. tn29 A. f>85 F. B. 
Also B Fall Bench of the Madras H C. which formerly favoured the 
principle of ''absolute privilege in 36 M. 215 and 37 lit. 112 has over- 
ruled these decisions and has held that tbe dofamatory statement 
made In a complaint filed ibefore a M. Is not absolutely privileged 
because Exception 8 to e.499 which i* the only exception applicable to 
the cate expressly lays down that the accusation against others are 
privileged when they nro made in good faith The exceptions to the 
section define the privileges exhaustively and recourse cannot ha 
bad to tbe English Common Law to add new ground of exceptions. 

49 Af 728 : 96 I. C. 97fl ; 27 Or. L. J. 1026 : l93G 31. W. N. GOG s 
. 1926 Mad. 906 F. B.. (36 M. 216 F. B. and 37 M. 110) overrnlcd. 
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S.4Q9. Exception 8. Aecuaatlen preterred (n good faith to 
person having lawful authority— conid. 

a itatrmrnt made by a villager casting imputation on the 

character of a co-Tillager in a eomplaiat to the higher authoritfem 
is privileged only if tho imputation it aubstanlially true and made 
in good faith. 15 Cr. L, J. 281 : S3 I C. 489 : 1 L W. 239. 

—a petitioa to the President boocver mahciout that a cer- 
tain person was suffering from leprosy and thcreforo was dis- 
qualified for election as a member of the Local Hoard under a. 55 
of the Madras Loaal Boards Act. does not amount to defamation. 
1931 M. W. N. 366 : 131 I. C.CSl. 

a defamator)' statement made without express malice and 

with a bona jiefe belief in its truth against one whose conduct in the 
respect defamed has caused the accused any injury, to one whose 
duty It IS to inquire into and redress such inquiry falls within this 
exception It is not necessary for the accused to show that the 
imputatiosa are true in fact. He baa only to show that he aelrd 
with due care and attention. 9 Bur L. T. 136 6 L. B It. 440:34 

1.0.325: ITCr.L J.213. 

—the two ingredients to be established under eighth exeep* 
ttoD are the preferring of a complaint in good faith and preferring it 
to a person who has authority over the person complained against. 
These ingredients shautd be affirmatively established by the person 
who wants to bring himself within that exception and (bat is what 
sec. 105 of the Evi. Act lays down. 17 Cr L. J 381 : 35 I, 0. 813, 
—to bring the case within this exception the accusatibn must 
be preferred la good faith that is to aay with such re.iaonable care 
and attention in first satisfying the accused himself of the truth 
and justice of bis charge as an ordinary man should be expected to 
excerciso 6 A. 220, 1 Wcir C07. I Weir 008 


which attaches to communications made in the fulGtment of a duty 
bond fiJi. or to use our own equivalent honesty of purpose is essen- 
tial and to this agdin two things aro necessary, first, that the 
communication be made nut only in the course of duty, that is 
on the occasion which would justify the making of it but also from 
a sense of duty. Secondly that It be made with a belief la its truth. 
11 C. W. N 390. 

where the accused, an assistant Yard Master in the Rail. 

way told his friend and subsequently at the instance of the latter 
wrote to the superior officer ot the eomplainaot to this effect that 
the complainant and the wife of the accused’s friend were closetted 
together on a certain night in the first class compartment of 
certain carriage standing on the line and had been seen behaving 
in such a manner as to lead to the conclusion that acts of Im-> 
propriety took place between them and it Was found that the 
accu&ed honestly believed In the truth of the statements and ma 
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S. 499. Exception 7 j 'Censure passed In good faith bjr 
person having lav/ful authority overanother—confi 
and therefore the legal malice bad been made out and the 
deft, was guilty of defamation. C W. 381, 15 il. 214 Ref. 

See other cases on this point under exception 9 
Exception 6. Accusatlor\ preferred in good faith to person 
having lawful authority. _ 

the Viability to prosecution for defamation roust always be 

deteitDined with reference to section 499 I, P C. The etceplions 8 
and 9 to BtiC. 499 I. P, C. do not formulate any rule of absolute 
privilege The eighth exception refers to accusation preferred in 
good laith to an authorised person. To take a case out of 
the primacy rule and to bring it witbm cither of the exceptions good 
faith on the part of the person who makes or publishes the imputa- 
tion must he cstahliahed. 48 O. 388 • 24 C W. K. 983 : 32 Cr. L. J. 
94 ; 59 I. C. 143 : 29 Cr. L. J.3l F.B. 

- — ^the Eugllsb. Common Law doctrine of absolute intercBt is 
not the law in India (23 M. L. J. 39 s 13 Cr. L. J. 275 Dies. from). 

The J--' T» *t.„ 

regaj > • ’ 

not c 

Cr.2'. , . 

exist • I 

that ' 

wrong to assume that lo introducing a foreign law into a country 
the Legislature intended to introduce the whole of it unless the 
contrary is expressly stated. Il is the essence of the Code to be 
exhaustive on the matters in lespect of which it declares the law 
aud it IS not the province of a Judge to disregard or go outside the 
letter of the enactment according to its true construction. (29 C. 
707 : 6 C, W. Jf. 825 /of.) 17 C. W. N. 297. 

that the English Rule of absolute privilege does not apply 

proprto Vigors in India Is apparent frt-m tfae proviso to s. 132 £vi. 4ct. 
5S. L. R. 133: 13 1. C. 217.: I3 Cr. L. J. 25. (22 4. 234.29 A.G85> 
/ol. 23 C. 563 Re/. 

the Bombay H. C. in 19 B. 707 and 17 B. 127 has taken different 

view favouring the doctrine of ''absolute privilege”. But the 
Allahabad H. C. has followed tfae Calcutta H- C. in 39 A. 683 F. B. 
Also a Pull Bench of the Madras II C. which formerly favoured the 
principle of "absolute privilege in 36 M. 216 and 37 M. 112 baa over- 
ruled these decisions and has held that the defamatory statement 

, 1 . • . . r. T . r . , 1 . I , • . • 
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S.499. Cxeeptien a. Aecuiatlen pret«rr*d In gpod faith to 
peraen having lawful authority— coaltf. 

a ttatcmrnt made by a villager casting Imputation on the 
character of a ccfYillager In a complaint to the higher authorities 
is privileged only if the imputation it aubstantlally true and made 
in good faith. 15 Cr. L. J. 231 : 23 1 C. 483 : 1 L W. 239. 

a petition to the President however malicious that u cer- 
tain person was suffering from leprosy nod therefore was dis- 
qualihed for election as a member of the Local Board under s. 55 
of the Madras Loeai Boards Act. does not amount to defamation. 
1931 M. W. N. 366 : 131 I. C. C54. 

a defamatory statement made without express malice and 

with a bona jfde belief in Its truth against one whose conduct m the 
respect defamed baa caused the accused any injury, to one whose 
duty it IS to inquire into and redress such inquiry falfs within this 
exception. It la not necessary for the accused to show that the 
imputations are true in fact. Be has only to show that be acted 
with due care and attention 9 Bur L. T. 136: 8 L. B R. 440:34 
I.C. 325 : 17Cr.L J.213. 

the two ingredients to be established under eighth excep* 
tion are the preferring of a complaint in good faith and preferring it 
to a person who has authority over the person complained against. 
These iogredieots should be affirmatively established by the person 
who wants to bring himself Within that exception and that is what 
lec. 105 of the Evi. Act lays down. 17 Cr. L. J 381 : 35 1. C. 813. 

—to bring the ease Within this exception the accusation must 
u.. _...r...»/i .. wi*b such reasonable care 

• ■ ■ . ‘ 'd biDiself of the truth 

' 1 should be expected to 

In determioiog the good faith of the accused it is material to 

consider who be was and whether be bad any concern in the matter 
complained of which would justify him iu making the atatementf. 

to entitle matter otherwise libellous to the protection 

which attaches to communications made in the fulfilment of a duty 
bona jfds, or to use our own equivalent honesty of purpose is esseo- 
tial and to this again two things are necessary, first, that the 
communication be made nut only m the course of duty, that is 
on the occasion which would justify the making of it but also from 
a sense of duty Secondly that it be made with a belief in its truth. 
11 C W N 390 

where the accused, an assistant Yard blaster in the Rail- 
way told hi8 friend and subsequently at the instance of the latter 
wrote to the superior officer of the complainant to this effect that 
tbc complainant and the wife of the accused's friend were closetted 
together on a certain night in the first class compartment of 
certain carriage standing on the line and had been seen behaving 
ID such a manner as to lead to the conclusion that acts of im- 
propriety took place between them and it was found that the 
accused honestly believed in the truth of the statements and made 
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S. 499, Exception Ti :Ceneure passed good faith by- 
person having lawful authoetty overanother— contci 
and therefore the legal malice had been made out and the 
deft, was guilty of defamation. 6 Af, 381. IS M. 214 Ref. 

See other cases on tkts point under exception 9 
Exeeption 8. Accusation preferred in good faith to person 
having lawful authority. _ 

the liability to prosecution for defamation mu5t always be 

deles mined with reference to section 499 I. P C. The exceptions 8 
and 9 to s«lc. 49'! 1. P. O. do not formulate any rule of absolute 
privibgB The eighth exception refers to accusation preferred in 
good faith to an authorised person. To take a case out of 
the primary rule and to bring it within either of the exceptions good 
faith on the part of the person who makes or publishes tbe imputa. 
tion must be established 48 C. 388 .* 2-1 0. W, N. 982 ; 32 Cr. f- J. 
94 • 59 I. 0. 143 ; 29 Cr. L. J. 3l F-8. 

— -the English Common Law doctrine of absolute interest i» 
not the law in India (23 M. L. J- 39 •. l3 Cr. L. J. 275 Diss. from). 
The Penal Code declares tbe law in respect of defamation. It must be 
• . * ~ ' r t ' -*emeat*doea 

(14 VV. E. 

•' idlfylag the 

existing law the LagtsUture intended to leave it unaltered unless 
that lotentioa IS expressly stated, it would be more and not less 
wrong to assume that in iutroduoing a foreign law into a country 
the Legislature intended to introduce the whole of it unless the 
contrary is expressly stated. It w the essence of the Code to he 
exhaustive on tbe matters in respect of which it declares the law 
and it is not tbe province of a Judge to disregard or go outside tbe 
letter of the cn.-ictcnent accordiog to its true construction. (29 C. 
707 : 6 C. W. N. 825 /of } J7 C. W. H. 297. 


the Bombay H. C. in 19 B. 707 and 17 B. 127 has taken different 

view favouting the doctrine of •‘absolute privilege". But the 
Aliababad H. C. has followed the Calcutta H. C. in 29 A. 685 F. B. 
Also n Full Bench of the Madras H C. which formerly favoured the 
principle of "absolute privilege In 36 M. 216 and 37 M.112 has over- 
ruled these decisions nnd has held that the defamatory statement 
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6.469. exceptions. Aceusatten preferred in good txUh to 
person having lawful autherlty-^ronfcf. 

a etatemrnt made by a vlllaeer casting imputation on tbe 

' ■ 'a • — ‘ifnt to the higher authorities 

• , « •• . • , . >* • subitaatlally true and made 

, . . 1 , ■ . ■ • • • O. 480 : 1 L. W. 239. 

, however tna'icloui that a cer- 
tain pcrecin was suffering from leprosy and therefore was dis* 
qualihrd for election as a member of the Local Board under s, 55 
of tbe Madras Local Boards Act. does not amount to defamation. 
1931 M. \V. K. 366 : 131 I. C. C51. 

a defamatory statement made without express malice and 

with a bona /de belief tn its truth against one whose conduct in the 
respect defamed has caused the accused any injury, to one whose 
duty It IS to inquire into and redress such inquiry fall* within this 
exception It is not necessary for the accused to show that tbe 
lotputaiioos are true in /act. He baa only to show that he acted 
with due care and attention. 9 Bur L T. 136 : 8 L. B. R. 440 : 34 
I.C.SaS; 17Cr. L J,213. 

—tbe two ingredients to be established under eighth excep- 
tion are the preferring of a complaint m good faith and preferring it 
to a person who has authority over tbe person complained againsl. 
These ingredients should be affirmatively established by the person 
who wants to bring himseff witbm that exception and that is what 
see 105 of tbe Evi. Act lays down. 17 Cr. L.J 381 i 35 1. C. 813 

to bring tbe case witbio this exception the accusation must 

be preferred in good faith that IS to say with such reasonable care 
and attention in first satisfying tbe accused himself of the truth 
and justice of bis charge as an ordinary men should be expected to 
excercise 6 A. 220, 1 Weir 607, 1 Weir 608 

In determiuiog tbe good faith of tbe accused it is material to 

consider who he was and whether be bad any concern in the matter 
complained of which would justify him in maklug the atatements. 

to entitle matter otherwise libellous to the protection 

which attaches to communicatioos made m tbe fulfilment of a duty 
bona or to use our owo equivalent honesty of purpose is essen* 
tial and to this again two things arc necessary, first, that the 
communication be made not onijr in the course of duty, that is 
on the occasion which would justify the making of it but also from 
a sense of duty. Secondly that it be made with a belief in its truth 
11 C. W N J90 

where the accused, an assistant Yard Master in the Rail- 
way told his friend and subsequently at the instance of the latter 
wrote to tbe superior officer of tbe complainant to this effect that 
the complainant and tbe wife of tbe accused's friend were closetted 
together on a certain night In the first class compartment of 
certain carriage standing on the line and bad been seen behaving 
ID such a manner as to lead to the conclusion that acts of im- 
propriety took place between them and it Was found that tbe 
accused honestly believed in the troth of the statements and mad 
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S. 4S9. Exception B. Accusation preferred in good faith to 
person having lawtu) authority — contd. 
them under a sense of duty, held that the accused could not be 
convicted as no express tnaltce was proved. 11 C. W. N. 390 

parties before the court, couosel and witnesses are ali 

absolutely privileged, but that principle cannot be extended to tbe 
case of a complaint to a constable. 17 Or. L. J. 381 1 36 I. C. 813. 

where tbe creditors of a person tvbo had made an apphea* 

tioo to declare bim an insolvent suspected that tbe complainant 
was carrying away the properties given by the debtors and made 
a charge of theft or of having istolen property against the coin* 
plainaot to the police, held that the imputation was not made 
in good faith within the meaning of exception 8 or 9. 8 S. L. R, 
55 : 251 C. 1C03 s 16 Cr L. J. 675. 

Exeeption 9. Imputation made in good faith for protect* 
ing own or other's interests. 

Scope exception 9. 

this exception is based on tbe principle Ihst honest traossc* 

tions of business and of social intercourse would otherwise be 
'deprived of the protection which they should eojoy. 12 M. 374 

-~-sxceptioo nine does not formulate any rule of absolute 
privilege , good faith on tbe part of accused must be established. 
32 C. L. J. 94 : 24 C. W. N. 982 1 48 C. 388 s 59 f. 0. 143 29 Cr. L. 
J. 31 F. B.s 49 M.728; 1926 Mad 906} 96 I. C. 978. 1926 M W. 
N 606 27 Cf.7^. J. 1026 F. B 

'-»'tbe Rules of the Common Law of Eogland apply to questions 
of civil liability for defamation in India but doea not apply to 
criminal liability wblob is determined exclusively by the Indian 
Penal Code. 7 Pat. L T. 587: 1926 Pat. 425, 93 I. C. 429 : 27 
Cr L. J 253* 1926 AU 287 ; 24 A. L.J. 329. 1925 Rang. 345: 4 Bur. 
L. J. 147, 1051. C 820: 28Cr. L. J 996; 1928 Nag. 58. 

there Is no absolute privilege in respect of statements made 

in court The accused must show that the Imputations were made 
m good faith and for bis own protection. This is a matter of 
evidence. 35 C. L. J. 527: 1922 Cal 76: 69 I. C. 269 : 23 Cr. L. J. 
685. 

Imputation made bona-yide to protect accused's own interests 

is privileged under exception 9. 20 L. W. 779. 3 W. R. (Cr.i 45. 

—exception 9 to tee 499 I. P. C. can only afford protection 
when the defamatory statement has been made in good faith for 
» .1 . xt- . .... .. 'any 

an 
0 a 
tuse 
;ood 
tho 
1922 


Uom. 381 
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S> 499. Cxe«ptton 9. tinputktlon made (n good Istth <or 
srotecting own or other** Interestt — contd. 

-~>H-herc the acctiicd made charge* of homicidal Intent and 
immorality acaintt hta tltter-ln-la«r and pleaded exception 9 In 
defence, and riolent conduct of the complainant was proved but 
her immorality was not established held that the accused was 
protected by the exception as regards the first charge but be was 
guilty of the second charge, the onus in such cases retting on the 
accused to prove the exception. SI A. 313: 36 A. L J. 1334 : 1929 
Alt.l : 113 I. C 213- 30Cr L.J.401. 

charges of corruption and conspiracy against a ftlagistratc 

are grossly libellous and the accused, a journalist cannot justify 
them in a criminal proceeding for defamation unless he was able 
to establish affirmatively that he believed them to be true and 
that on reasonable grounds as provided in this exception 18 C. 
W. N. 783 41 C. 1028 20 C. L. J. 161 . 15 Cr, L J 309 : 23 I, C. 
661: 26 M. L J. 621. 16 .W L. T 79 1914 M. W. N 506: 12 A. 
L- J 1042 . 16 Bom. L. ft. 511 : 7 Bur L T 167 P. C. 

statement made In good faith in order to explain a charge 

against the accused is protected by Exceptious 8 and 9. In this 
ease the aesused was charged by the Paoebayat with haring beaten 
tbe complainant and stated that the cotnplainsot was under bis 
keeping for 10 years, held that tbe statement was made in good 
faith m order to explain his relation with tbe woman to account 
foe the beating. 1926 Sag.304-. 96 1.C. 394t 27 Cr. L. J. 938. 

in this country the question of oivil liability for damages 
for defamation and questlone of liability to criminal prosecution, 
do not, for tbe nuroose of adjudication, etand on tbe same footing. 
48 C. 388 32 C.L J 91. 24 C. W. N. 982. f . B. 

where express malice is absent the Court should not 
deprive a pleader of the protection of this exception because in 
considering whether there was good faith, that is, due care and 
attention, the position of the person making the imputation must 
be considered. 19 B 340, 4 W B (Cr.) 22. 

absence of good faith may bo proved by the flimsy materials 

on which the statement was based and the absence of* any evidence 
that tbe accused made any inquiry before publication 28 O W. 
N. 579 : 83 I. C. 631 1924 Cal. 64. 

—ID the absence of good faith it was not necessary to enquire 
if tbe public good was involved in tbe publication. 28 C. W. K. 
379 : 83 I. C. 631 - 1924 Cal. 64. 

the terms '‘pichlag" and “lowaris” do not mean an illegiti- 

— u u --J . j-» *~ry. In a contest relating to an 

* to disqualify the rival candidate 
9 to sec 499. 67 t 0. 589 : 23 Cr. 

Pnvtlege to the pro/esston of the Press. 

no privilege attaches to the profession of the Press as 

distinguished from the members of the public. The freedom of the 
journalist Is an ordinary part of the freedom of the subject and to 



130S 


jndiak penal cope. 


S. 499. Exception 9. Imputation mPde In good faith for 
protecting own or ether's Inierests-^-conM, 
whatever lengths the aubfeet la general may go. so aslo may the 
journalist : but apart from statute law his privilege is no other and 
DO higher. 38 a W. JJ. 785 .• 20 C. L. J. l$l : 15 Cr. L. J. 309: 23 1. 
0. 661 : 41 0. 1023 ; 7 Bom. L. T. 167 : 1914 M. W. K. 506 ; 12 A. L. 
J. 1042 : 16 M. L. T. 79 : 26 M. L. J. 621 ; 16 Bom, L, B, 544 P. C 
For other cases on this point, see notes under the heading 
"Publicaliofi of defamatory matter in news papers " 

Imputation made f>y a member of a caste. 

is made n * ■ . • 

inquiry ■ • • - . . ■ 

directed, tv uece vur uccu&ea uaviug luav 

were given to drinking liquor made an application to the caste 
calling for an inquiry Into theirconduot. It was held that the com' 
^I>R m.,* rnmmHniretrd 


13 Ur L. 3. 6s/ : lo i. O. jsj. 

-“—where tho complainant wae invited to a feast in tho bouse 
of (he accused and the latter oeked tho complaioant to leave the 
• f !• 1 .>..4 R...4K conduct On the part of the 

■ point of vjcw it was not 
■ ■ ■ utation was made against 

G All. 711 : 6 Cr. B. 278 i 


where the accused by words used simply expresed his unwill' 

•' “ - — utlilso his services by 

shown by his dining 
> rsons who have dmed 

isd lost casto oto., no 
. ir Jif. L. r. 35.9 { 28 

M. L. J. 5R : 26 I. C. 4C0. 


it is defamatory to eay without cause that one is 

excommunicated. 1927 Mad. 397 : 99 1. 0. 943 : 25 Cr. L. J. 357 : 28 
Cr. L. J. 207. 

—where at a caste meeting the accused stated that the 
complalnint's wife had been married before to n particular person, 
on proof of tbU allegation being fal>e the accused were liable 
to be punished under « 506 I. P. O. because one of the tesuUs of 
such allegation would bo the ezoonsmunlcation of the oomplaln* 
ant 34 O. W, N. 6b0 : 1930 Cr. C. 1200 ; 1930 C.al. 645 : 127 I. O. 
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S, 490> exception 9. imputation made in good faith for 
protecting own Or other'a Intarsete'— 

the accQspd were the executive mrmbert of n caitc aisocia- 
tioo known as tbe Sourathtra Babba There was a representation 
made to the Sabha that the complainant who was subject to the 
jurisdiction of the Sabha was liable to be excommunicated for a 
casUi ofTence- Usual notice was given to the compininant to appear 
and on bis refusal to do so he was excommunicated and in accordance 
with usual practice a report was drawn up and published in other 
places In a charge of defamation It was held (I) that the accused 
having followed the usual procedure of the Sabba they could 
□ot be said to have been actuated by malice, however defective 
that procedure might nppe.ir to move judicial minds ;{2i that the 
accused acted in good faith and in the interests of the community • 
(3) that the publication of the report was made in tbe usual course 
of tbe accused's duty to them who had a right to I>e acquainted 
with the matter in question : and (4) that the accused were fully 
protected by exception 3 to s. 493 I. P. C 1934 &Iad 670. 47 
if L. J. 8 : 1934 U. W. N. 5ll : 19 L. W. 639 

where the accused made a statement at a caste I’anchayat 

that a child was born to a woman of adulterous intercourse, it 
amounts to defamation unless be proves tliat it wos true and be 
made it m good faith. 76 I C. 393 : 2$ Cr. L. J 168 : 1934 Nag 172. 

—circulation of letters of excommunication as tbe result 
of the decision of a caste paoebayat alicging illegal intercourse 
of the complainant with a woman IS defamatory 3 A CC7. 

— »wbere the compUioant a member of a Bhurjt caste joined 
a procession In which there were some sweepers and shook bands 
with them and the accused who were members of tbe complainant's 
-caste told some members of bis caste that if they associated with 
tbe complainant they would refuse to erooke or drink with them 
as tbe complainant bad become sweeper by sbaking bands, held 
that as there was ao paoebayat held and do decision arrived at 
by it tbe statemeots were not privileged and the accused were 
guilty of defamation but tbo etatemeots might have been privileged 
if a panebayat of the caste bad been held to diacuss tbe matter 
and tbo decision thereof communicated to tbe persons interested 
therein. 24 A. L. J 171 : 1926 All 306: 92 I. C. 584 27 Cr L. 
J. 296. 

— -where a caste leader signed a vernacular document contain- 
ing an innocent statement of what had passed at a caste meeting 
to the eO'ect that certain honors were not to be accorded to the 
oomplainant and that the latter bad been excommunicated, there 
was DO case of defamation. 1931 U. W N. 407 

the mere statement In caste meetings about tbe Inferiority 

of another caste and the* fact of procuring tbe village servants 
to refuse their.services to that oaste. however actionable in damages, 
does not come under s. 499. 1 Weir 575. 

—the term ‘'Kulabrashta" te., tbe son of a prostutite, used 
ao a book is pn'ma facie defamatory and does not fait under s. 
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S. 499. Exception 9. Imputation made in good faith for 
protecting own or other's Interests — contd, 

95 I PC. and whether it refers to a particular individual is a 
question to be determined by evidence. 3 M. W. N. 8 : 12 I. C. 
217 lOM. L T. 96: 12 Cr. L J. 497; Section 93 I. P. C. applies 
to a case where the words alleged as defamatory are such that 
It should not be taken aerious.v. 43 A- 497 : 63 I. G. 875; 19 A. 
L. J. 425. 

the fact that all Mahatnedans are, generally speaking, of 

one caste does not make it any the less defamatory to speak of a 
Mabamedan as having been 'ootcaste* and the word “caste" Is not 
entirely confined to Hindus. "Casto" refers to any class who keep 
themselves socially distinct or inbetU exclusive privilege, 1927 Mad. 
397 : 28 Cr L J 2«7 : 99 I. C. 943 : 25 L. W. 3S7. 

where the accused being called upon by a Jamiyat of 

Khojas to show cause why he should not be excommunicated, com- 
municated bis reply by publishing it in bis local paper in which he 
alleged that the Jamayat was a dangerous society giving every 
encouragement to murder aod assassltiation etc. the accused could 
not claim exemption under exception 1 or 9 although be had been 
urderavague spprebenstOQ that the effect of his excommunic.-ition 
might be that an Ignorant and fanatical adherent of the Jamayat 
mieht take it into his head to try and murder the accused 4 S L. 
R. 67. 

—a defamatory statement made in the presence of o number 
of persons does not cease to be such merely because the accused 
has been challenged by the complainant to make it. 1916 All 237 : 
92 L C. 694 : 27 Cr. L. J. 310 •. S Cr. R. 124. 

PrWIlegea of Judges. Advocates. Vakils, Pleaders, Parties 
and witnesses. 

Judpes. 

—in a civil case it has been held that an action for slander 
cannot be mnintaiocd agaiust a Judge for words used by him while 
trying a case in court even though such words were alleged to bo 
false, malicious and without reasonable cause 17 M. 87. 

— — anumbet of persons presented a petition beforo a Judge 
without noting their parentage and place of residence. The 
Judge instead of simply returning the pstUion observed in a fac- 
titious vein that there wss only one person known to him in history 
whoso miraculous birth gave rise to the Christian dogma of imm.'i- 
cuSate conception and that surely the pelUioners did not etnlm 


•■95 1. l'.C..8 O. \V. y. 157. 

AdfoiaUst r’uU'fi, Pltadcrs. 

advocates in IndU, which term Includes Vakils and pleaders. 

hare Dot such unquahfiej and absolute pririlege as Is accorded to 



INDUS PENAL CODE. 


nil 


S. 499. Prlvll«e*t of JudfioB, Adveeatoi, Vaklla. Pltadert> 
Partiat and witnoaiat— fonfd. 

their brethrea in Enfrland. Imputation on the character of a 
witneta made In good faith and for (ho protection of the mtcrcat 
of the client Is not detamatorf. Oood faith will be presumed nod 
oppottunity should be given to olTer explanation before summons 
IS issued. While counsels have their privileges they have alio 
their responsibilities and they ought never abuse their privileges. 
There may be circumstances which may show that the question or 
remark objected to was made wantonly or from malice or from 
private motive but the greatest care ought to bg taken to inquire 
into the circumstances. S5 C. 8S : 4C C. L. J. 227 . 1927 Cal. 823 i 
28 Cr. L. J. 877 : 104 L C, 717. 

It is not defamation for a pleader to cross*examlne a 

witness, if It appears that the question assumed a state of facts 
to be true, which was not really so. if it is based on facts known 
to the pleader, which knowledge was used in apparent good faith. 
In the mofuBSil of this country, where Instructions, to the personal 
knowledge of one. are very commonly inaccuarate and mis- 
leading, a pleader would certainly be at least as much justified m 
acting on bis own reeollecttoo as on specific inatructloo and when 
be d'AWs merely a wrong inference from a fact, that of itself, in 
the absence of auy malice, should not take him out of the ninth 
exception 36 C. J75 . 13 C W. N. 340 • 9 C. L J. 259 . 9 Cr. L. J. 
165 : 1 1. C. 147. (19 Dom. 310 . 9 Bom. L. R. 1287) /of. 

'—when a pleader is charged with defamation in respect of 
words, spoken or written, while performing bis duty as a pleader, 
the court ought to presume good faith and not hold him criminally 
liable, unless there is satisfactory evidence of actual malice and 
unless there is cogent proof that unfair advantage was taken of 
bis position as pleader for an indirect purpose. 9 Bom. L. R, 1287. 

a pleader is entitled to the presumption that the questions 

be asks in cross-examination are asked in good faith for the pro* 
tectioD of the interest of the client. Tbo presumption, tberforc, is 
that a question asked in cross-examioation making an imputation, 
affords no ground for a criminal prosecution To rebut the pre- 
sumption of good faith, there must be convicting evidence that the 
pleader was actuated by an improper motive personal to himself 
and not by a desire to protect or further the interest of his client 
in the cause. It is sot sufficient merely to allege that the client 
knew the imputation to bo untrue. Therefore where a pleader for 
the accused asked a prosecution witness in cross-examination 
whether he smoked ganja, he is not liable to be prosecuted for 
deiamation by the witness where no Improper motive on the part 
of the pleader 1 $ alleged 41 C. 514 18 C. W. ^. 424 . 14 Cr L J 
528 : I. C. iOU8, 36 C. 375 -. 13 C. W. U 340 Rel. 

when a lawyer acting la the course of his professional 

duties IS compelled, Bubjeet to the disciplinary action of the court 
to forward everything which may assist hia client, good faith is to 
be presumed and bad faith is not to be assumed only because the 
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S. 499. Pfivileges of -Judges. Advocates, VakSIs. Pleaders. 
Parties and witnesses — contd. 


Btatement isprirna/ac«« defamatory. Evea the presence of malice 
will not override the presumptions of good faith if the statement 
was absolutely necessary in the interest of the client and where the 
‘ ‘ ’ " ' ' • ely imperiliog the interest of 

■ ** : 52 M. L. J. :i69 : 28 Or. L. J. 

*• •■■ ■■ . ' 10 M. 28. F. B doubted, 51 

* F. B. Re/. 1925 Rang. 345: 

4 Bur. L. J. 147. 


In the case of a party to a jndicial proceeding who is 

prosecuted for defamation in respect of statement made therein, 
be must bring himself witbm the exceptions to s: 499 Z. P. C. ; in the 

..r n- « j— jjj re3pegt of words 

' ■ I professional duty though 

' the court will presume 

• the contrary. The bur- 

den is cast upon the prosecution to prove absence of good faith. 
6 Pat. 224 : 7 Pat. L. T 608 j 97 1. C. 351 1 1926 Pat. 499 j 27 Or. L. 
J. 1090 

—it M the duty of the court when complaint Is made against » 
legal practitioner for clefamatioa to presume that the remaric oom* 
plained of was made on iostructiou and in good faith. The English 
Law of absolute privilege does not apply in this country to atate^ 
tnents of advocates io judicial proceedings. Before prooeediog 
against a legal praotUiooer full opportunity should be given to bun 
Co offer an explanation. 4 Bor. L J. 147 : 1925 Rang. 345 : 3 Rang. 
524. 

—hut It has been held by a Full Benob of the Bombay H. 0* 
that ID this country an advocate enjoys the same measure of license 
as he enjoys 1 q Eagland. He caonot bo punisbed for acting on the 
instTUdions given him when he did not and could not know that they 
were false and he baa the fullest liberty of speech so Jong as his 
language IS justified by bis instruction or by tbo evidence or by the 
proceedings in the record. 2 Bom. L. R. 3 F. B. 

position of the person toakiog this imputation must be 

taken into consideration. 19 B. 340, 4 W. R. 22. 

-‘when a complaiat is made against an advocate for havlug 

used defamatory words it Is the duty of the Court to presume that 
the remark or question objected to wos made on instruction and in 

. ,.-..L • J- » — J.. »_ Mtion filed 

■ in olfenco 

• e or any 


——but a pleader must use u certain amount of common sense 
and caution in asking a defamatory question. Tbero maybe cases 
where under proper instruction be Is entitled to ask questions which 
are defamatory to the person so as to Impeach his credit. But where 
the character of. the witness is known the pleader will not be 
lUstlfied In osklog questions recklessly wilhoiil regard to seeing if 
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S< 499. FrivilCQe* «l JudgeSv Advocates. VekMe, P]eed«p«» 

Parties and v<Hne(s*«— <»«((!. 

there w#» an\ Jruth hj thtro. Where the pleader for one of the 
pAfttea asked the «>tQess ttt the box whether be wss n cambier, 
fcthiefaod bad dtned an prostitutes' bouac*. whether be bad driven 
away hi* will* (roin Ins boos* and whether hU vrJfo was leading an 
li.'e, witness protested against the <iueations and denied 
them cate^urlca'iy .\nd then hroueht » criminal cate for defamation. 
It ai'jx aTed that o» a previous occasion the pleader had threatened 
the witni'iSBQd the iiuestiona were catirrljr irrtlcvanl while the 
{iiaco lieinK a small one the pleader must have known enough about 
tbi- reputation of the witnekB , belli that under those elTCUcnstauces 
the pleader cannot be «aid tu have &e(ed in good fattb and be was 
righily convicted for defamatton. 64 C. 167; idl? Cal 306:>dCr. 
L J, 472 iOl 1 C. 600. 

—~an advocate caosot take aheitcr behind h]« eUeotv when be 
mHows himself to b« made the medium e! re«k)e»s imptttatlon oaa 
Uc.iirt of Justice. 2 L B. K 130 P. 8. 

-~-wbpre ao edrocate n citarged wilb defamation in mpret ofa 
siareinesi made as a party is a departmeota) proecrdlog before 
the Uepuly Commissioner and embodylog bis personal opioioa 
fioocerisiflg the ellcgatlon cootsloed in a letter written by him to a 
Usgistrate that the Isiter bad accepted a bribe, onus Is on hist to 
prove that the statRoent la covered by one of tbe exceptions to 
s 4?9 J. P. C. 1931 Kang. 83: IMl Cr. C. 371. (3 I,. B.R.2«5, 
3 U B. R 191. 1931 Hang. 81. 1921 Cat 1) Eel. on 1825 Rang. 3« Ufsf. 

where a pleader representing a cocuplalflant srroto to the 

trying Magistrate eurjuirlng as to when bis olientB case would be 
taken up audio tbe letter described tbe accused as a notorious 
wro&gdoer, on tbe prosecution for defainalioo it was held that the 
pleader was guilty as tbe libel was not uttered by him in tbe 
disnbarge of bis duty as a pleader. 9 Boca. L. B. 1287. 

Parties. 

■ifapartrloaiudlolalpwceediBgisproseoatetf for defacna- 

tioD ta respect of a statement mads tberein on oatb or otherwise 
his liability must be detcnolDed by reference to the provisions 
of sec. 499 I. F. C. (4i C. KBS p. I0«j 20 C. L. J.ieit 41 1. A 
14l 3. P. C. Pe/). Under the Letters Patent the question must 
^ solved by the application of the provisions of the I. P.. C. and 
not otherwise: tbe Court oaonot engraft thereupon exceptions 
derived froin tbe coTomon law of Bsgiaud or based on grounds 
of public policy. Consequently, a pereon la euob a position is 
entitled only to the beoeSt «f the qvali&ad privilege mentioned 
In a. 493 I. P. C. 48 C. 388 ; 24 C. W. ». 982; 32 0. L. J. 94 Sp. B. 

>. — the piivlJege defined by tbe eieeptions to t. 499 1, p. Q 
mast be regarded as exhaustive as to the oases which they purport 
to covet aod recourse-caanot be bed to Eaglish Com.nion Law to 
add new grounds of exception to tbo&e coctalocd in %bs see. 

M. 72S; 1926 Mad. 905; 1916 606; 95 LO. i7Cr. 
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S. 499. Partiea~ojn/d. 

L, J. 1026: 5 M. L. J. 112 F. 8^ (35 M. 116, F. B., 37 M. llOf. 
oicrruled. 

a complainant making an loAoleotaod gratuitoua statement 

imputing immorality to a woman cannot possibly bring bimself 
within that exception because it cannot be said that the statement 
be made was made in good faith for the protection of himself or 

of any other person or /or the puWitr good; nor can the proteotion 
which is given upon principles of public policy to a witness be 
glren to a oompiatnant who when asked by a Afagistrate to state 
hia grievance defiberctciy makes a defamatory statement without 
any jviaUBc&ttoa. 45 B. iS: U Bom. L. R. 400: €9L0.9ti 23 Cr. 
L. J. 654; 1922 Bom. 381. 

relevant statements made by an accused person under s. 

342 Cr. P. O. are - • 

policy or exceptions ' 

apart from the pr< 

S. 1 ; 93 I. C. 151 : S 

the Afadras High Court h«Id that a statement of a defamatory 
ebarjoter made by an accused in the course of a statement wblob 
he 18 invited to make under a. 342 Cr. P. G. is privileged, 5 hf. L. 

T. 256, eo also the Allahabad H. C. bas held that an accused making 
defamatory statements in ansieetto Questions put to him by conrt 
ia immune from pualsbment because of s. 342 ()r. P. C ltt27 All. 
70? J 25 A. h. J. 855 : 8 A. I. Cr. B. 211. 

^-^statemeots made in the course of judicial proceedings are 
absolutely privileged, latormatioa or a report mad© to tbe Fobce 
does not come within this principle. 1923 all. 167. 

when a party to a judicial proceeding is prosecuted for 

defamation in respect of statement made therein, in order to 
escape from the liabilities he must bring himself within the eiceptioa 
to s. 499. But when an advocate is charged with defamation in 
respect of words spoken or written in the discharge of his duties, 
though the privilege is not absolute but qualified, the Court will 
presume good faith unless there is cogent proof to the contrary. 
The prosecution is to prove absence of good faith. 97 I. C. 354: 

7 Pat, L. T. 608 : 6 Pat. 224 : 1926 Pat- 499 : 27 Cr. L. J. J090. 

a party relying on tbe exceptions to sec. 499 I. P. C.- 

should prove the same. In dealing with exceptions 8 and 9 tbe 
question- of good faith abonid be considered. The deSoition 
of “good faith” In B, 52 1. P. C. does away with the presumption 
that the accused acted bona fide until the contrary is proved, and 
under the Indian Law the accosed must show that bo has made the' 

Imputation not without C -j-> — deciding 

the question of good faith -ount the 

mtellcctual capacity of t! the sur- 
rounding facts. 56 C, 1012 . *■ . ■ 

- — a party who gives i jodicisi 

proceeding may be prosecuted for any defamatory statement made 
in tbe Gourac of his evidence under s. 500 t, P. C. Such a parson may 
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1915 


8.409, Parties— ccflfcf. 


plead the ninvb exceptioo to lec. 499 I. P. C, in defence. 4 Bor. 
L. J. lUl 

imputation in afridavits filed In court are not abaolutclr 

prltHeged 1931 Rang. 61 . 8 Rang, 859*. 18S I.C. 37 : 32 Cr. L. J. 
132. 


where o statement teas m-ide bf a partf la a ludIcUl pro* 
' “ ><■••«- ‘-octfoQ of some interest Jo the 

• ■ GW of tbe law taken by tbe 

•• To succeed In a defamation 

■ * proved. 19 Cr. L. J. 6tl : 4S 


i C bd3 \isag.) 

It IS against pubtio policy to prosecute complainants for 

ststemeota contained in petitioos presented In good fattb for their 
protection. Where tho Appellate Court found that tbe plea of good 
faith was made out so as to tender exceptions 8 and 9 to see. 499 
1. P. C. applicable, the High Court will not Interfere with that 
Boding io revision. 1929 M. W. N. 598. 

• ’ ■ a person opposiog the 

■ i Registrar objeotinc to 

• • f. 1912 fil W. Jf. ms 

B. 


—where an application and a counter*appllcalloit to prevent 
a breach of tbe peace were being Investigated into by the police th« 
accused called the coaplslnaot a'r^ue.’ It appeared that some 
four mofltbs back the complalasat was convicted and fined at the 
instance of tbe accused. Tbe accused having been convicted of 
defamation it was held that the accused was protected by exception 9, 
loaemuch as the sUtemeat was made apparently for the protection 
of his own interest aod in good faith aod when his appllcatioa was 
und. * • lOBom.L. B. 601; 19Cf.L.J. 

731 ; ' ; • • 

. . . • termination of a proceeding 

undi ■ Id answer to a query ofhia 

pleader stated that tbo veal cause of tbe dispute was that at 
some caat'feast. there bad been some quarrel between parties 
owing to the accused party having said that comptalnant’a daughter* 
in-law bad eloped with some body, the statement did not coma 
within the deSnition of s. 499 1. P. C. hecauso he did sot make any 
imputation with the intention of harming tbe reputation of anybody 

13 C. w. N.me?. 

Pieadinga. 

-—if a party to a jndlcial proceeding is prosecuted for defama- 
tion in respect of a Btatcment made therein on oath or otherwise, 
his liability must bo determined by reference to the provisions of b. 
439 1. P.C, The Court cannot engraft thereupon exceptions derived 
from the Cotmnoo Law of England or based on grounds of public 
policy. 48 C. 3S8 ; 24 C. W. JS. 982 ; 32 0. L. J. 94 Sp, B. 

a defamatory matter appearing In a plaint is not privileged 

5 C. W. ’ll. 2V3, 23C. 867, and a person making a defamatory state- 
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S. 499.. Witnesses.— conld. 

• a witness who bcSog actuated fay malicious motives makes 

a voluntarif and iirelceant statement not cUelted by any question 
put to him while under ezatnlnatioo but to injure the reputotion of 
auotber. commits an ofTenco punishable under a SCO 1. P. C. He 
cannot claim the piivUrge allowed to a witness under s. 132 Evi. Act. 
1028 Nag 58 : 105 I. C b20 : 28 Cr. L. J. S9G ; 9 A. I. Cr. K. 201, 
32 C. 756, 21 C. 392. 2 W. R. (Cr.) 35, 3 W. R. Cr. 45. but if the atate- 
ments were relevant to the issue In tb© case under inquiry 
prosecutloii for defamation would lie. 27 0. 262, and delamalory 
statements lo answer to questions put by a police oOicer conducting 
an investigation under tbe Cod© of Criminal rroecdute did not 
constitute an offence. 28 C- 794, 44 C. 970, 16 if. 235. 

• following the principles of some English coses and tb® 

Privy Council case reported In 11 Seng. L. R. 321 tbe Jfadrss H- 
C held the statements made by witnesses in the witness box are 
absolutely privileged, if they arc false, the remedy lies in jndict- 
nsent for perjury and not for defamation because tbe public policy 
requires that the witnesses should not be exposed to the feai" of 
proseoution except for perjury. Jl M. 477 followed in 30 M. 222 5 
but in a recent case tbs Madras H. C. has held that under the 
Indian Law a witness b'es not absolute privilege ns regards the 
Btatements made by bim but has only a qualified privilege under the 
let and 9tb exceptions to s 499 1. P.C. W M 432 : 1929 M W, N. 
84 s 1929 Mad, 236 j 116 I O 337 : 30 Cr. L. J Cl3 : 56 M. L. J. 570. 

— — the former Chief Court of the Punjab beid that a person 
making a prima jaexa defamatory statement as a witness in a 
judicial proceeding is responsible for defamation irrespective of his 
iiabiiity to be prosecuted for perjury and be is only protected if ho 
is able to establish that b® cornea within any of the exceptions to sec, 
499 I, P. C, 7P. W. K. 1911 Cr. r 10 I. 0. 6>j3 : 12 Cr. L J. 193. 
Similar cases, 31 P. W. R. 1913, 2U K L. R. 19J2 

tbe Allahabad High Court has also held that a witness has 

no greater protection against a charge of defamation than any other 
person and a witness In order to be protected m the case of state- 
• . ' ' ■ • ■ ■ ' “g himself within one or 

59 I. O 863 : 22 Cr. L. J. 
that tbe ninth exception 
to 8. 4US i. V, V. ts luieuueu yiiiuaiii]i i<j ,»>kily to stateiaeota which 
the accused cannot prove to have been true in fact or which are 

nrvj„...n /ir oittprwiQo nf such nature that the 

Ordi- 

■ I .nesses 

■ >ments 

■ nt to 

I good 

■ n tbe 

position of the witness would be a diflicoft one but under s. 132 of 

the Evidence Act if a witness is compelled to make a defamatory 
statement a'prosecution will not Iks but the protection aliovied by s. 
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S. 499. Witnettfti. -ronfi/. 

A<.l muit be clalniB.l «pceMly by the wUnci* before ht* 
maWee thf statement 40 A. fi'l • 16 A. L. J. SOI : 19 Cr. 1«. J.23ls 
43 1 C S23 29 A 635 F B Rtf. 


in case sbe was not married, aod when auch atateinent is made by 
a witnes* in his examiDaiiori‘in.chief when the character of the 
woman >s n >t a fact in issue he is not protected by a. 131 Sri. Act. 
uatess thf Judge himself «sfcs the <tues(toa. 1930 AIL 49J : 1930 
Cr. C T3? <31 C. 7oG. 18 A. L J. US) Rtf. 

exception 10. Cautlan Intended for good of person to 
xvhom conveyed or for puhtlc good. 

. — the complainant was put out of caato at 0 meetiR(t ofbis 
caste f'tb/ws for bavmc tabeo water from an uatuochable mao. 
The scc'iscd told some of the wembera of the caste not to taka water 
from the bands of the complainant as in that event they would 
incur the pcaalty <if escommunicalhn; it was held that tlie accused 
was not guiUr of uoy offence and hi« cjse fell witbln eseeptian 10 
toe 4991 P 0 40 A. 6lj 2JA L J 79 t 25 Cr. L. J. 472 ! 1924 

All 961 : 77 I. C. 824. 

where the accused was ebarj^ed with having distributed 

defamatory leedets acamet the coQiplalQent describing him as a 
doaht or sinned, after the said comolainant had been pitt out of caste 
andazdin readmitted on performiug^ expiatory ceremonies, It wa* 
held that pnsiU'ge claimed by tbe accused under B 499 could not be 
availed of by him because be bad not acted in good faith. IS M. 214. 

.—where accused was proved to have stated at a caste 
meetiog tlut the comptaiaaot'a wife had been tnarcicd before and 
a prosecution for the offence of defamation was launched 
exceptioa 10 was not applicable. Exception 10 applies to cases, for 
Inst.itice. where one person warns aontber against employing 8 
third man la his service saying that he is dishonest. 34 C. tV. N. 
580 1930 Cal. r,45 : 127 I. C. 553; 1930 Cr. C. 1206 j 31 Gr. 
L J 1225 

S. 600 (Punishertent for aefamatlen). 

Jtfarnlainrtbilily of defnmotorp ca.ta on facta of cnaea under 
as. ISS, I9d and Sit I. P. C 

the refusal of an application for ssnetion to prosecute a 

party to a iudicial proceedisg under is 1S2 and 133 I. P. C. does not 
attract the operation of sec. 403 Cr. P. C, and is no bar to the 
proseciitioD for defamation ]o respect of the same facts. 48C. J83: 
u c w. N. 982 t 42 C. L 3. 94 1 22 Cr. L J. 3l • 59 I. C. 143 F. B. 

“but where tbc accused in a case under s. 409 I. P. C. 
being discharged applied to the Atagistrate for sanction under a. 
195 Cr. P. C. to prosecute the complainant under a. 2111. P,C. and 
in the altetuotive asked for process under s 500 1. P. C. and > ' 
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S. 600. (Punishment top dofamatlon)--co«/cl. 

Magistrate while refusing sanction granted process under e. »00 
I. P C., vt was held hy the H. C. that on the facts, the offence, 
if any, was clearly under a. 2U I. P C. and the application far 
sanction to prosecute under s. 2II I. P. C. having been rejecteo 
prosecution for offence under s. 500 I. P. C. on the same /acts was 
not proper. 44 C. 070 : 21 C. W. 11.253 5 25 C. L. J. 445 : 13 Cr. L. J. 
377 . 38 I.C.761. 

similarly where the comptalat and charge were under g 

2111 P C.. a conviction under 8. 500 I. F. C. ^'aB held illegal. 9o 
L J 342 : 23 Cr. L. J. 641 : 81 1. C. 81 : 4 U. P. L. B. 81 

but the Punjab H C. has held that where the complaint 

purports to be under Sa. 193 and 211 I. P. C. the Magistrate can after 
bearing the evidence frame the charge of defamation and convict 
the accused under that section. 6 Lab. 375 : 1925 Lab 631 : 26 
Punj L. n 532, 23 P. R. 1895 /ol. (lOA. 39, 27 M. 61, 29 C. 415), 
Di^ls 

—an acquittal under a. 182 I. P. C. la respect of a false 
information against a police, contained in a petition to the manager 
of an estate, on the ground that the person to whom the information 
was given was not a public servant, does riot bar a subsequent 
prosecution by the police for defamation under e. 500 1. F. G. on the 
same statements. 3? 0. 604. 

the Allahabad H. C. bee held that the Appellate Court Is 

competent to alter the convicticn from one under s. 182 I. P. C. to 
one under e. SOO I. P. C notwithstanding the fact that there was no 
complaint by the person aggrieved. 25 A. 534. 

' !^eceaSii 2 / o/ complaint. 

~whea a charge of defamation is cot oontalned In the com* 
plaint presented to the Magistrate but is added subsequontiy^ by 
the Magistrate upoo the etatetneuts made by the cocnplaiuaot it it 
not a legal complaint made by tho aggrieved person. lO A. 39. 

-—-prosecution for delamatioo being essentially a pt-rsonal 
action cannot be continued by tbe legal representative of a deceased 
complainant. 10 P. B. 1908 

'husband is entitled to complain for defamation against one 

who imputes unchastity to tbe wife. 25 B. 151 F. B., 14 M. 379 
followed 

where a married woman Is defamed by impuiallon of un- 

chastity her husband is a person aggrieved under s. 198 Cr P. C. and 
has tbe right to prefer a complaint of defamation. 47 M. L. J 746 : 
20 L. W. 9il, 5 Lah. 301 ; 19!4 Lah. 559. 

—where a widowed sister lives under the guardianship of hex 
brother as a member of bis fatntiy tbo brother is a “person aggrie- 
ved” in case tbe sister Is defamed by unchastity being Impucco to 
her and he is competent to complain. 33 C. 435. 

but the brother-in-law was held not to be competent to 

lodge a complaint against a person who baa defamed bis slster.in- 
law. Rat. nnref. Or. C. 392. (1888). 
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S. SOO. (Punilhment for defamaMon)— conW. 

a compUiiit of an off«nce under s. 500 T. P. C. should be 

made h) the person ageneved and not by bia ofneial superior. 9 
O L J 3«2 23 Cr L J. 641 • Rl I C. SI : 4. U. P. L. 11. fil, this 
case referred to the ca<c reported in 36 M. 43, where it was held that 
the President of th« Municipality was not the “person aggriOTCd" by 
the defamation of his subordinate oflicers. 

lurtsdiclion 

to maintain a prosecution m a particular court, there must 

be a publication to i\ stranger of the libel within the jurisdiction of 
the court. Where the alleged libel was contained in a tetter written 
from llangalsre to England, to maintain a prosecution in the 
Bangalore Court, there must be evidence that the letter was handed 
over to Bomebodv at Bangalore to be taken to the addressees or that 
It was posted at Bangalore. A letter is deemed to be published both 
where it is posted and where it Is received and opened and where 
It IS alleged to have been posted within the jurisdiction such alle- 
gation must be proved. 1923 M- W. N. 913 : 33 51. L. T. 16S : 45 51. 
L. J. 754 18 h W 718. 

where the publication of the libel is outside British India, the 

British indiau Courts have oo jurisdiction to try tbe case Therefore, 
where an alleged defamatory letter was written and posted from 
Trirendum and evidently the publication of the libel was In a 
bldtive Mate outside British India, the British Indian Courts had 
no jurisdiction to try tbe offence 1 Weir 579. 

■Sonefion 

——unless the Judge or public servant commits an offence 
ID bis judicial or official capacity oo previous sapction is necessary 
to proseepto him for using defamatory language to a person m tbe 
course of a trial case. 2&C.8S2.2 Bom 481. 

but it was held by the Madras H. C. that a complaint 

. * ' ' ' ' • guage to a witness during 

* n the absence of sanction 

ders. 197 Cr. P. 0. 9 M. 

—the sanction of the Court appointing a receiver is not nece- 
ssary in order to proceed against him fora breach of the ordinary 
Criminal Law of tbe country, e. g., defamation, 13 Cr. L. J. 491 : 
15 I. C. 491 (Cal) But it is not general rule of law that in all 
criminal proceedings leave of the court is not necessary to prosecute 
a receiver. Sanction is required to proceed against a reciever when 
he acts for tbe protection of tbe estates In his bands. Therefore, 
where tbe alleged act of defamation arises out of a matter of repairs’ 
of the estate in the possession of the receiver and is based upon 
-w.. .1 . ^ • 1 f ^ estate, 

• ■ without 

■ . . ’ ■ . . ' • ) ; (30 C. 
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S. 500. (PunisHment lor dtlamatlon)— ffoniJ. 

Charge 

tlic cbsTge must set forth the particular occasions on which 

the defamation was said to have been commuted, so as to give the 
accused person an opportunity of defending himself with reference 
to each act alleged to have been committed by him. 30 C. 402 

the words complained of aa coDStltutiag the offence must 

be set out m the charge and proteJ before the accused can be 
convicted 29 C. W. N. 304 : 42 C. L. 3 . 178 . 25 Cr. L. J. 1559 : 1025 
Cal. 1121 : 90 I. C, 387. 

Trial and Procedure. 

an accused justifying his libel cannot both deny as well as 

justify jt. t c he cannot be beard to say “I am cb.trged with calling 
B a knave , 1 say I never said it but if 1 did 1 was right." 19 Cr. L. J. 
129 • 43 I. 0. 417 (Bang ), but it has been subsequently held that even 
where the accused deuy having made the statements alleged to be 


1. P C. because the Magistrate thinks that there may be some 
substance in the defamatory remarks made by toe accused. 13 Cr. 
L. J 488 15 I. C 438 

-—-when in the heat of passion abusive words are exchanged 
between two persons the offence does not requite a severe sentence. 
2 Bur L J. 10 : 1923 Rang 148. 

-—the courts should at the tune of pas'^ing the sentence e®vp 
m view the position of the parties. 31 P. W. B. 193U (Cr.) t 317 
P. L. tt. 191J • 21 1. 0. 478 : 14 Cr. h. 3. 606. 

-—in an action *or damages for libel or slander f-videncfi may 
bo given in miligation of damages to show that the plff. had 
generally bad character. Similarly m criminal prosecution where 
It IS essential, in order to constitute the offence of defamation, that 
the person who makes or publishes tbo imputation complained of, 
should intend to harm, or koow or have reason to believe that the 
imputation wiU harm the reputation of the person conoerning whom 
it is made or published, the question what reputation the complai 
nant had, ss relevaot. Therefore, where it is alleged that the 
accused had defamed the complainant by saying that the accused 
had been compelled to pay tbe complainant, a poblic servant, a 
bribe, evidence that compiainant bad the bad reputation of being 
briPe-taker cannot be excluded as such evidence would show that 
tbe imputation could not damage Ills reputation as he had none 
to Jose. In any event proof of complainant’s bad reputation would 
affect tbe sentence to be passed in case of conviction 4 Lab. S5 : 
73 I. C. 805 : 24 Cr. L. J. 693 t 1923 Lab. 235. 

m a prosecution for a defamation the orlgiiul letter alleged 

to be defamatorv must bo produced and Us copy should not be used 
AS evidence. 45 M. L. 3. 754: 33 Af. L. T. 168: 1923 M.'W. B. 
013 ; lb L. W. 718 
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S. 600< (Punishmsnt for dclafnatlon)— conTi. 

the j'roduc’tion of b neiei paper lijr a oubscribcr wai (uni> 

cicDt proof of publication and it could be prctumcd that he bad 
read the def4n)dtor> article. 2CA. L. J. 19C : I92S AH. S32 : IIS 1. 
C. b72 . 3(1 Cr L J. 531). 

where OD the tranifer of a MagUtrato ble succettor takei 

the iieitin of the ca«c but no application is made for de noro trial, 
the trial Magistatcs action is not without jurisdiction, but it U 
certainl) m ist desirable in a case of dcfam.'ition that the 
etamiKutiun and crubs-exammatton of the complainant should be 
htlu III the prubcncc of the Magistrate who has seisin of the case 
becaubc a Magistrate cannot adciiustelf decide such u ease without 
hasiijg had the coniplaiuanl examined and cri)ss>exumined before 
him 13 C W N 550 

Ill a prosecution for libel the proireution must ofTirma- 

tiTclj prove that the accused published the libel complained of ; 
admib'iiins as to publication in the written statement of the 
accused cannot be used to fill up the gap in the prosecution 
evidence 3b M 40" . 2i if. L J. 73 2 .\f \V. N. 57S : 10 M L.T. 
500 12 I C. 9bl 12 Cr L. J. 5S5. (27 M. 238. 29 M. 372, 2C U. 49) Ref. 

the first step that a complaioant must take when comment 

ciDfi A prubccution or a civil suit for defamator)’ publication, is to 
satisf) the court that ho IS the person aimed at. 26 A. L, J. 509 : 
1929 All 321 117 I C 355 . 30 Cr. L. J 766 

although It IS for the prosecution to make out a case for 

coBTiction, the accused person must prove the existence of cireum* 
stances bringing the case within the exception to s. 499 1. P. C. 102S 
Nag 58 23 Or. I.. J. 99b : 105 I C. 820. 

m a orocceding for defamation whether in a civil suit or 

under s 500 I. P. C the aefeodaot or tbo accused as the case may 
be, must for his defence depend upon the facts of each particular 
case which he is certain can be proved by him or his witnesses. 
If there is no substantial defence an immediate apology in the 
widest and most unreserved terms may fairly bo presumed to 
decrease the damages or lessen tbe punishment under s. 500 I P. C 
Occasionally the facts may be »o strong that the counsel may 
advise the client to "justify” The most dangerous plea should 
. ■ ' ’ 'a a practical certainty of sue- 

t pleaded, no act shall be done 

. • towards justihcation. 26 A. L. 

30 Cr. L. J. 766. 

the editor of a newspaper published defamatory matter 

under the guise of rumours. The cumpUinaot set out certain 
conditions upon which he would refrain from seeking remedy in a 
Civil or Criminal Court. Thereupon the accused instead of ex- 
pressing the utmost regret for lie publication wrote a letter aggra- 
vating the magnitude of the offence, held that the sentence of six 
months’ simple imprisonment was not adequate for the offence and 
that more severe sentence should -have been passed. 26 A L J 
609 : 1928 All 321 : 117'1. 0. 355 • 30 Cr. L. J. 766. 
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S. 500. (Punishment lor defamation)— con/i. 

an editor of a newapaper is as much responsible for a 

defamatory letter publlafaed io bis columos aa If he had ociginally 
penned it. It is no defence to a ciell suit or criminal prosecution 
that the person who pubhsbed tho libeJ or atander did not originate 
it, but heard it or received it from another, nor is it a defence 
that It was a current rumour And tho person publishing it bona-fide 
believed It to be true Pubticstion of a defamatory 'rumour' is as 
aetiopBble as if (be statements were published without quaiidcatioa. 
2CA L J. 509 : J9»8 All 321.-117 1.0.355:30 Cr. L. J. 765. 

—where two accused were put on their trial on charges 
under ss. 500 and 501 I. P, C. and convicted under a. 500 1. P. 0., 
held that the joint trial was illegaL 35 C. L. J. 287. 

the court should be careful when a complaint of defamation 

is made with respect to a proceeding in a civil court to see whether 
the provisions of 8. 209 Cr. P. C. and of the Cr. P. C. generally have 
not been evaded. Otherwise people will be hampered in their access 
to courts and in getting justice by the fear of prosecution for 
defamation in case of failure. £5 I. C. 1095 : 26 Cr. L. J 941. 

—a person may be guilty of an offence under s. 504 and not 
s, 500 I. P. C. for csiiing another "badmash” and "beiman.'* 
51 P L. B 1922 1922 Lab. 459: 4 L. L J. 480. 

Eevittonal power cf fftgh Court. 

—the High Court, in eierclalng its powers of revision In a 
ease under ss 500 and SOI I. P. C. could hear a private oomplalot. 
36 0 L. J. 287. 

S €01. (Printing or engraving matter known to be 
defamatory). 

— this sec Speaks of an offenco distinct from that of an offence 
under B. 500 I. P. C. 18 P R. 1889. 

S. 502. (Sate of printed or engraved substance contain- 
ing defamatory matter). 

the definition of tbe offence under this sec. requires 

knowledge that the printed substance sold contains defamatory 
matter. If the accused 8e)).<i in ignorance of the contents he is not 
guilty of an offence under this sec. If he sells notwithstanding 
knowledge of the contents and the contents are defamatory, he is 
guilty. 8 P. R. 1891. 

malice in the sense of active ill will against the person 

defamed is not a neoessarycoostitueot of the offence of defaenatien. 
26 A. L. J. 509 : 1028 All 321 : H7 1. C. 355, 30 Cr. L. J. 766 ; 10 A. I. 
Ci. R. 145. 

Ss. 503. 606. (Criminal intimidation, punishment for 
criminal Intimidation). 

-the threat referred (o in this sec.' must be a threat 

communicated (o the person threatened for the purpose of Jnfiueoo- 
iog his mind. 15 O. 671. ' ’ 
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Ss. 503, 506. {Criminal Intlmlifation, punlihmenl for 
criminal Intimidation) — fOntif. 

a tbre.it to rum by ca«es do«i not cor ititutc otTeoce under 

theses'. 3J (' 418 7C W. N 116. 

a verson tlireatoninc a police oOicer to draw up tt document 

tolb< rfT.'ct tiiat 4 search waa conductel and nnthfoK incriminating 
was {Mind wtBcuili) under thU see. 17 A L J 1047. 

wben deterrent aentence U justiiled in cate of criminal 

inlimi.ldtion 1922 I'at 14; 1922 P. *67. 

n here the object of an aa«emb|j of some thousand of men 

was lu march into a baaar and there to put a atop to a sale of 
certsni ( ommoditica the ob>cet of the assembly it unlawful and the 
object IS one to commit enmetbing, whicb would como under a. 
506 I I' C 1924 All 233. 

where the accused with a view to prcTCot lale of foreign 

cloth asLed > dealer in forelan cloth to execute an agreement to the 
effect that be would not imtiort any more foreign cloth for at feast 
one year and on default of the promise he would pay a fine of Rs. 10 
and IQ case of the breach of the agreement the accused threatened 
to picket bis shop the accused wxe guilty of criminal intimidation. 
1931 All 263 : 32 Cr. L. J. 463 : 130 I. C. 193 : 1931 Cr. C. 
423. 

—>-a threat of a decree is a tbreatofbarm to an individual in 
bia person, reputation or property and it is immaterial the tribunal 
18 incompetent to execute iia decree. Where the President of 
of a ■eif.constituted Arbitration Court served a notice on the 
complainant reciting that if he did not appear the case would 
bedecreed exparte against him, the President was guilty under e. 
S03 27 C. W, N. 479 : 37 a L. J. 526 s "2 I. 0. 508; 24 Cr. 

L. J 396. 

—where the accused demanded of the complainant certain 
property of tbeir's in the possessioo of the latter and used threats, 
held the offence of criminal Intimidation waa complete even if the 
object of getting possession was not achieved. 21 A. L J. 877. 

, t. , ir. i-v — .»-««- — t-neda butcher that 

• • ; • ■ • • . ; his living in the 

1 ■ ■ ’ ■ ninal intimidation. 

where a municipal servant distrained the goods of a tenant 
for ■ ‘ » • , ,1.. . 

the ■ 

her p 

teai ■ • 

ami 

* arged under a. 3411. P, C., the 
■ ' thargtng them under that sec. as 

■ procedure is perfectly legal. 1931 

J. 330 : 1931 , Oudh 86 : 7 O. W. 
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S. 500. (Punishment for defacnation) — contd. 

an editor of a netvspaper is as much responsible for a 

defamatory letter published in his columns as If be bad oriRinaily 
penned it. It is no defence to a civil suit or criminal prosecution 
that the person who pubiisbed the libel or slander did not originste 
U, but beard it or received ik from another, nor is it a defence 
* ‘ the person publishing it bnna-Jide 

• ■ • of a defamatory 'rumour’ is as 

■ ■ .» *To published without quahficatioQ. 

r . J. O. 355 : 30 Or. L. J. 766, 

where two accused were pul on their trial on charges 

under ss. 500 and 501 1. P. O. and convicted under s. 500 I. P. C., 
held that the joint trial was illegal. 36 C. L. J. 287 

the court should be careful when a complaint of defamation 

is made with respect to a proceeding in a civil court to see whether 
the provisions of s. 209 Cr. P. C, and of the Cr. P. C generally have 
not been evaded. Otherwise people will be hampered in their access 
to courts and m getting justice by tbe fear of prosecution for 
defamation in case of fsiture. 86 I. C. 1005 : 26 Cr. L. J 941. 

——a person may he guilty of an offence under » 504 and not 
s 500 I p. C. for calling another ‘‘badmasb” and "beiman.” 
51 P L. R 1922 : 1922 Lab. 459 : 4 L. L. J. 480. 

Revistonal power of H%g\ Court. 

—the High Court, in exercising its powers of revision in a 
case under ss 5(10 aud 501 f. P. C could bear a private complaint. 
36 C L. J. 287 

6 Sol. (Printing or engraving matter known to be 
defamatory). 

— ^-this sec speaks of an offence distinot from that of an offence 
under a. 500 I. P, C. 18 P. R. 1889. 

S, 502. (Sale ot printed or engraved substance contain- 
ing detamatory matter). 

the definition of the offence under this see. requires 

knowledge that the printed substance sold contains defamatory 
matter If the accused sells in ignorance of the contents be ts not 
guilty of an offence under this sec. If be Bella notwithstanding 
knowledge of the contents and the coateuta axe defamatory, he is 
EUvUy. 8 P. R. 1891. 

malice in the sense of active ill ■will against the person 

defamed is not a necessary constituent of the offence of defamation. 
26 A. L. J. 509 } 1028 Ail 321 : 1 17 I. C. 355, 39 Cr. L. J. 766 ; 10 A. I. 
Cr. R. 145. 

Ss. 503, 606. (Criminal intimidation, punishment for 
Criminal Intimidation). 

the threat referred to in this sec. must be a threat 

communicated to the person threatened for the purpose of infiuenc- 
ing his mind. 15 0. 671. * ' ' 



INDIAN PSSAL CODE. 


1325 


Ss. 503. 506. (Criminal tntlmldatien, punishment ler 
criminal intimidation) — emtJ, 

a threat to rum hy cates does not corititutc oTence under 

these Ss. 30 C. 418 • 7 C. VI. N. 116. 

a t'crson llireateninc a police ofllcer to draw up a document 

to the effect that a search was conductel and nothine locrltuiii.itlnR 
was found, was Riiihy under this sec. 17 A L J 1047. 

when deterrent sentence is justified in case of criminal 

intimidation 1022 Pat. 14 : 1022 P. S67. 

where the object of aa assembly of some thousand of men 

was to march into a bazar and there to put a stop to a sale of 
certsin commodities the object of the assembly is unlawful and the 
object is one to commit something, which would come under a. 
506 I. P. C 1924 All 233. 

—where the accused with a Tietr to prerent sale of foreign 
cloth ashed n dealer in forclicn cloth to execute an agreement to the 
effect that he would not import any more foreign cloth for at least 
one year and on default of the promise he would pay a fine of Kg. 10 
and la case of the breach of the agreement the accused threatened 
to picket bU shop the accused was guilty of criminal intimidation. 
1931 AIL 263] 32 Cr. L. J. 465: 130 1. C. 193: 1931 Cr. C. 
423. 

-~a threat of a decree U a tbreatofbarm to an individual in 
bis person, reputation or property and it is immaterial the tribunal 
is incompetent to execute Its decree. Where the Prealdent of 
of a self.constltuCed AtbUratioo Court served a notice on the 
complainant reciting that if he did oot appear the esse would 
be decreed eiparte against him. the President was guilty under s. 
503. 27 0, W. N. 479: 37 C. L. J. 526: 72 I. 0. 608: 24 Cr. 
L. J. 396. 

where the acensed demanded of the complainant certain 
property of tbeir’a In the possession of the latter and used threats, 
held the offence of criminal IntlmidatioD was complete even if the 
object of getting possession was oot aobleved. 21 A. L. J. 877. 

,> . . .1 . ^ butcher that 

• ’ his living in the 

• nlnal Intimidation. 

where a municipal servant distrained the goods of a tenant 

for the payment of municipal tax in his absence and the wife of 
the tenant asked ' * ' «' ; , • 

her husband wber* • ' • . • , 

teach lesson, held • i 

amount to threat u '. ■ "sj. 

where the accused are charged under a. 341 I. P, C., the 

trying Magistrate Is justified in charging them under that i*ec. as 
well as under s 506 I. P. C. and the procedure is perfectly legal i 
Oudh 73 : 129 I. 0. 166 : 33 Or. L. J. 330s 1931 ,Oudh 86 : 7 '■ 
.1048 : 1931 Cr.C. 129. 
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Ss. 603t 60G. (Criminal fntfmi<lation> punishment for 

Criminal Intimidation)— cvnlif. 

—Trbej-p the tbreat* uttered bx lie accused were (I) that tie 
complainant would be socially boycotted and (2) tbat on his 
death no one would carry bts dead body to the place of burial if he 
continued to deal in foreign cloth, such threats do not amount 
to offences under s 505 I. P. C. The fact of the complainant 
being a pious Mahomedan la not material. 1931 Lab. 2S3: 
1931 Cr. C. 544. 

S. 504. (IntentlonsI Insult with intent to provoke breach 
of the peace). 


—the term '‘Insult** signifies to treat with offensire disrespect 
to offer indignity to. 21 C. W. N, 95 : 24 0. L. J. 137- 

— an insult is not leas intentiOQa! because it is “incidentar* 
to another insult or even to another statement or proceedings 
which is not insultiog. 7 If. L. J. 124 ; 81 I. C. 903 

——this sec. provides remedy for using abusive and insulting 
language. 26 0. 633, 663 F. B. 

—this sec. refers to an insult intentionally lofficted and likely 
to result in a breach of the peace. 24 A. 253. 

—mere abuse wilt not constitute the offence. 99 M, 561. 


—an offence under ibis sec, is committed if tbe provooatloiv 
offered by the accused is of such a character as to cause the person 
provoked to commit any offence. The provocation need not be 
likely to cause breach of the peace. 99 I. C. 604 r 1927 Lab. iS9r 
28 Cr. L, J 172. ^ . 

- '-there is nothing in this sec. which coDaces the insuit to 
spoken words and would not cover words written in letter. An 
offence under this section is committed not only if the provocatioa 
offeied is of such natuie 88 to cause the person provoked to cammit 
breach of the peace but even if it is of such B character as to cause 

- When a letter is sent by raessen- 

the eomplaicaot might loose bis 
ice or assault the messenger and 
' ' le uoaccompamed by an lutention 

• I ' knowledge tbat a breach of the 

ier tbia sec. But on the other hand 
• circumstance would be likely to 
• cause a breach of the peace is 
even though the person tosulted 
may have been reduced to s state of object of terror so as to render 
improbable that he would comiDil ft breach of the peace. The insult; 
again, may be of such a nature that a person of ordsnary tempera' 
ment would not complain of the abuse and the abuse might coma 
within the terms Of this sec. 92 Bom. L. H J03 : 1930 Bom. 120; 


1930 Cr.C 195. - 

In dealing with a ease under this sec the Court is not to 

judge the temperament or the Idiosyncrasies of the Individual person 
..occetned.' It should try to find out what in the ordinary circom- 
atauce would hare been the effect of the abusive language used. 
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S. 604. (Intentienat Intuit with Intent to provoke breach of 
the peace)~con((f. 

Where there (• DO doubt that the abusive lanRuagc used by the 
accused might ordinarily have resulted in broken limbs or at iea«t 
In an aCray and consequent breach of the peace an ofTenco under 
this sec. IS committed. 1930 Lah. 3fl t 1930 Cr. C. 392. (10 M. 3S3. 
1 U. B n. 290) Rcl on. 

a person caning anolher a “badmaih*’ and a **bciman’*^ iv 

guilty of an o^ence under a. 50t I. p. C. and not under a. SOO I. P. C. 
31 P. L. B. 1922 : 4 Lah. L. J. 480 : 1922 Lah. 459. 

calling an Arora a iiTeroio under provocation Is not an 

offence. 4 Lab. L. J, 230 : 65 I. C. 635 : 23 Cr. L. J. 17J. 

when a person polls a hlohamedan by bis beard In a 

public place be iutentloualty insults him and is guilty of an 
offence under a. 504 I. P. C. 25 A. L. J. 73 : 86 I. C. 79 : 26 Cr. 
L.J. 703 - 1925 All. 318. 

to insult another intentionally is not an offence punishable 

under a. 504, unless the offender intends by that insult to provoke 
the person Into breaking the peace by assaulting him or 

• • 0 . 

5e 

for an offeoce under a. 504 I. P. C. mere abuse will not d» 

without an Intention to c . ..riv. t , 

that breach of the peace is li 
■—when the failure to 

words in the charge does not • 

is not vitiated. 104 I. C. 

9 Lah. 280 : 29 Puuj. L. B. 469 

S. 605. (Statements conducing to public mischief). 

the mere causing of fear or alarm to the public or to a sec- 
tion of the public does not constitute an offence under s, 505, but 

— *u-* »u- -»iouid bs caused in such cir- 

• . • person may be induced to 

■ • * or against the public tran- 

S. 606. (Punishment for criminal intimidation). 

See cases tinder IS. 503,506. 

S. 60b. (Act caused by Inducing person to believe that 
he v«ilt be rendered an object of the DWine displeasure). 

where the eieroise of ecclesiastical jurisdiction is plainly 

uflra cires. or otherwise onsanctioDed by the ordinances of a 
religious society or where such ordinances controvert the general 
law. and, in either case, consequences result which the criminal law 
was intended to restrain, the criminal Courts are not at Iibertv to 
decline jurisdiction. 8 M. 140. 



1328 
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S. fiQ8. (Act caused by Inducing person to believe that he 

will be rendered an object of the Divine displeasure) — 

rontd 

the words of this seotion seem to impiy that the threat 

must be one which caa be put into execution by the person 
threatening It is not necessary that the injury should be inflicted 
by the ofTender. it i« sufficient »f h« can cause it to be inflicted by 
some agency and the inUiction of it could be avoided by some act 
or omission that the person threatening desires. The punishment 
by God IS not one that the accused could cause to be inflicted in 
the present casie or the execution of wh>ch ho could avoid. This 
seotiQU requires that by some act of the offender the person 

■warned must be led to believe that he will become or be 

rendered tho object of Divine displeasure/ To apply the section 
some future act on the part of the accused is necessary. 4S M. 

774 : 26 Gr. L J 755 ; 19i5Mad.480 : R6I.C. 339 ; IB’S M. W. N. 

113 . 48 M L. J IBO. 

to apply this section it must be shown that tho accused 

throateced to do a future act or jJlegally to omit to do an act 
and that by such threat he induced or attempted to induce the 
person threatened to believe that by that act or illegal omission 
the person threatened or some one in whom the person threatened 
was interested, would become an object of Divine displeasure, 6 
AT. 38) p. 394. 

S. 509< (Word, gosturo or act Intended to Insult the 
medeaty of a woman). 

—— e 509 makes intention to insolt the modesty of a ■woman 
■the esteotial ingredient of the offence. Where in the midnisht 
the accused entered the room of the compialnaoi with whom be 
had previous acquaintance and who used to speak to strangers and 
.give Pan Supari to visitors, such iutention was held to be wantiog. 

5 Born. L. B 5U2. 

•—ID order to constitute an offence under s 579 I. P. C, there 
must be some individual woman or women whose modesty has been 
outraged. It is not necessary that she herself should mdice a com- 
plaint but there must be an aliegation that the modesty of 
.particular person and not merely of any class, order or section, 
iiowever small, has been outraged. 861. C. 96S: 26 Cr. L. J. 904, 
1925 Sind. 271 ; 19 S, L B. 87. 

• • • ‘ 22 C. 994. 

' i insult the 

■ ■ , privacy the 

58. 40 A. 221. 

■ , ■ dress of the 

•nt overtures 

and suggesting to her to lalto certain action ia order to show 
whether she accepted the terms mentioned in the letter, held that 
the letter, though enveloped, was an object which was exhibited 
to tho addressee and that the acensed intended to insult the modesty 
And accordingly be was punishable under this sec. 28 Bom. L. R. 99. 


INDIAN PENAL CODE. 


S. 611. (Punlihment for attemptine to commit eftoneo 
punishable with transportation or Imprisonment). 

this see. dues not appip to attempt to commit murder 

srhich It exclusively provided for by ■ 3U?. 14 A. 5S, 20 A. 143, 
corirrx 4 1! H C 17 5u P K 1904 and alio does not apply to dacoity, 
7 W It 4S. or to preparation of an act. 4 N. \V. P. 40. 

vrbeo a man does an act knowing that in the natural course 

of event', a certain result will follow be intends to bring about that 
result 4 Uom L. U. 2S0. 

preprtrutioH consists in divislng or arranging the means 

or measures necessary for the commission of the offence. 25 211, 
T2b. I A 317. 3 11. 4. C5 1. C. 493: 23 Cr. L. J. 103. 1923 P. 307, 
while an attempt is the direct movement towards the commission 
after the preparations are made In the case of a mere prepara- 
tion the court assumes that better ressons would prevail ot any 
moment and the man would change bis intention to commit a 
crime before the actual consummation thereof. CS I. C. 492 : 32 Cr. 
L. J 108 

the real difficulty m distinguishing between preparation 
and attempt arises to determining where a given net or set of nets 
passes from the former stage Into the latter. Where the commission 
of an offence requires the performance of a senes of acts and the 
person commences this series with the view to carry It out to its 
completion, he has in tho language of s. 511 I P. 0. donean act 
towards the commission of the offence in the attempt to commit 
the offence. 5 K. L. J. IS : 1922 Nag. 40 : 65 I. C. 994 : 23 Cr. 
L. J.210, 2 A. 105 Jte/. 

—It Is now settled law that an attempt is possible even when 
the offence attempted cannot be committed, above case, 

an attempt to commit an offeoce is punlahable under e. 

511 though the final act abort of aotual commission of that offence 
has not been accomplished; making a false claim to the currency 


when a man does an intentional act with a view to 

attain a certain end and fails in bis object through circumstance 
independent of his own will, he Is said to have attempted to 
effect the object at which be aimed. 26 Cr. L. J. 1424 : 89 I. C. 848. 

if the actual transaction has commenced which would have 

ended in the crime if not . interrupted there is an attempt to 
commit the crime. 37 B. 553; 15 Bom. L. R. 564 : J4 Cr. L. J. 451 : 
21 1. C. 611. 

an act which amounts to aa attempt to commit rape does 
not lose that character merely because the offender does not di i'- 
a determination to effect hii object at all costs. 4 Bur. L. J, 83.. 

81 ‘ ■ 
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S. Sit. (Punishment lor attempting to commit offence 
punishable with transportation or imprisonment) — conld. 

the question whether a certain act is merely one of prepara* 

tion or one committed in the course of an attempt is a question 
of fact. 15 A. 178. 

—^attempt Is an act done in part execution of criminal design 
amountiug to mote than mete preparation. 30 C. L. J. 289 Sp. B. 

all that is necessary to constitute an attempt to commit 

an offence is some external act something tangible and ostensible 
of which the law can tahe hold as an act showing progress towards 
the commission of the offence, though the progress was interrupted. 
103 I. C. 408 1927 Lah. 634: 28 Cr. L. J. 680, (34 B. 378, 14 i*. R. 
1914) Ret. on 

For other cases see S. 307 and 309 I. P. C. 

- — k _ , r., . 1-. to commit 

■ . • necessary 

■ : , • * , ■ ■ wards the 

, . hare been 

done in the attempt to commit it. 3 B. L. B. 55, 8 C. Vt'. N. 
278, 13 P. R. 1879. 

——the offences coming under s. 511 must bo punished entirely 
Irreapeotire of s. 75, 17 A. 128. and the charge should mention this 
sec. as well as the sec. which declares the punishment for the 
offence attempted to be committed. J W. R. ll. 

— •purchasing a stamp paper with a false endorsement and 
making preparation for making a false document comes under this 
see. 2 A. 105. 16 A. 409. 3 If. 4, 14 A. L. J. 688. 

'—a person charged of principal offence may be conrleted 
of nn attempt. 27 0. W, N. 821 : 1924 Cal. 18. 

MANDATORY OB DIRECTORY. 

— disobedience of a mandatory prorision nullifies a proceeding 
irrespeotire of any question of procedure. Whether a mandatory 
provUion is imperative or only directory depends upon a considera* 
tion of various circumstances. 42 C. L. J. 131. 

the principle to bo applied in considering whether the pro- 
visions of a Statute or an Act, ate Imperative or directory is this : 


MAXIMS. 

Autre fois acquit, 

composition has the effect — •»»-« . »- 

person who is entitled to compound 
wUb whom the composition takea 
accused are tried for the specJfio 



MAXIMS 


tax 


Tfl»*\m»—contd. 

subiequcntlf laid and there ha« been no compoiltlon with the pettctt 
entitled to compound, the later prosecution can be prscceJcd with 
1930 M. W N. 69S. 

an acquittal under a. 217 Cf. P. C. Is an acquittal which 

would have a further trial under aec. 1U3 (1) Cr. P the above 
rule applying 33 C. \V. N 230 : 49 C. L J. 119 : IIG I. C. 174 : 1919 
Cal 189 30 Cr. L J. 58S. 

where the accused were tried for an ofTcnce under ihe Rail* 

ways Act and were convicted and ftned and subsequently were pro* 
cceded against for an offence under s. 323 I. P, C. for assault com* 
mitted in the course of the Act vvbieh formed the basis of the 
prosecution under Railways Act, held that applying the above 
rnaxim the auhsequent trial was not toaintalnable. 33C, W. N. 
919 

Falusua in unofaliua in omnibus. 

—where the prosecution case has been found to bo falsa in 
material and eatentlal points and the defeuce version found to be 
largely true a conviction Is unsustaioabls. The above maxim la 
applicable to such cases. 61 I. C. 1007 1 22 Cr. L. J. 479 (Pat ) 

— — the above principle cannot be universally applied in India 
and the fact that statements of witnesses are believed against some 
and not against other accused persons, is no ground for loterfsrenee 
in revision. 82 I. C. 33 : 1925 Oudb. 6S t 25 Cr. L. J. 1169 : 11 0. 
L. J.C93, 

Omnia praesumuntur rite eam aeta. 

«• yt in, it Is incumbent on the 
. , • ' examioB a witness regard- 

• t ay be taken that they did 

< , application of the above 

; 930 Or. C. 196! 125 I. C. 


GeneraUa epeeialibus non derogant. 

' ' ' " to statements made by accused 

the special law provided under s. 
t by the general law under s. 62 Cr. 
17 : 54 O. 237 : 99 I. C. 227 : 28 Cr. 


Omnia praesumuntur rite et eolentniter acta. 

-—the Judicial Committee of the Privy Council is not a court 
of a Criminal appeal. In order that the Board might interfere 
there must be substantial and grave injustice done. Once however 
the case Is brought before the Board it is incumbent on them to 
examine the judgment as given. Where the local ordinance pres- 
cribed jury trial in criminal cases but at the same time directed that 
if It was not prscticahle it might be dispensed with, held that practi- 
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Maxims— confd 

cability and the state of local circumatances were for the local 
court and that the Board will not Interfere on the ground that the 
trial for a murder case was without a jury, the abore maxim 
applying 34 C. W. N. 539 i 59 if. £.. J 127 ; LZi I. 0, 578 : 31 Cr. 
L. J. 701 : J. B. 1930 P. C. 2J2 : 1930 P. C. 201 : 1930 Cr. C. 884 : 
1930 Or. C. 365 P. C. 

Omnia Preeaumuntur rite ef solenntter esse odadovee pTobetur 
in condroriu/M— 

there is no justification for presuiring that because a 

person was a member of an association which was lawful, he re* 
mained a member of that assooiation after it had been declared 
unlawful. The law presumes ionocence and lawful conduct on the 
part of the oitifcns. 1931 Bom 235 : 130 1. C. 27 ; 32 Cr. h. S. 472 : 
33 Bom. L B. 90 j 1931 Cr. 0, 177 : 1931 Bom. 129 

Ignorance o/ law is no excuse 

Ignorance of the law is ordinarily Jvery much of on excuso 

as leads to u reduction of tbe sentence though it cannot lead to as 
acquittal. 1928 Nag. 188 : 24 N. L. B* 110: 109 J. 0. 334: 29 Cr. 
L. J 506. 

MISCELLANEOUS CASES-GENBRAL PRINCIPLES 
UNDER THE CRIMINAL LAW. 

Absence of accused on date fixed for judgment, —case cannot be 
dismissed for default. 

—where the accused was absent on the date fixed for judg- 
ment and the Magistrate ordered the complainant to hie process fee 
' ' ' and on his failure to do so 

the procedure was wholly 
; 87 I. C. 419 ; 26 Cr. L. J. 

Absence of appellant on the date of hearing, effect of, 

where the appellate judgment was to the effect that the 

appellant was absent and unrepresented but the court bad been 
through tbo j'udgment and the whole record and the petition of 
appeal and could not see any substance la any of the grounds of 
appeal, there was nothing improper »a the same. 1923 Pat. 297 : 
26Cr.L. J 419 : 85 1.0.35. 

Accomplice, legal character 

—under s. 133 of the Evidence Act an accomplice is a compe- 
tent witness hut such competency which has been conferred on 
him by process of law does not divest him of the character of an 
accused person. Until by' *'*’ ' ' ■. . . -_j 

secures bis discharge, he rc 
grant of a pardon has been 
against bis co-acoused and 

witness-box. 1931 Lab. 35 ' . ' 

1. C. 625. 
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Miscellaneous cases— General prlneiplei under the erlmlnst 

law -contil 

an approver is n man of ttie very lowest character who 

has thrown tn the wolves his former a«soclAtes and friends in order 
to save his own skia, and b3r tbisbelrayai ho has purchased his 
llhortN lie IS a erimioal himself and his evidence must bo received 
with very Kreat deal of caution if not suspicion. It should also 
be noted that an approver can easily substitute an Innocent man for 
the person who was actually participating with him In a particular 
crime. That danper must be guarded against and the prosecution 
must prove not only that the approver had an accomplice but his 
accomplice was as a matter of fact tbs accused persons and no 
other Further more his evidence must be corroborated in im* 
purtant and material particulars 1931 Lab. 40S 132 I. C. 185 : 
1931 Cr. C 618 . I H. 1931 Lah 537. 

A'camptire, delenUon of, in poltce custody. 

' (aincd in the custody of the police, 
f the subject and does not allow 
there is a legal sanotlon for it. 
132 I. C. 519 .. 1931 Cr. C. 700, 
X704 

•” 1* to a criminal 

• .* . ' s within their 

• . t be determined 

• . . < t . ... the duty cast 

• • . • tl Goveromeat 

• . ' t cannot claim 

, • . t * V , , or unless there 

■ , ' allegation was 

1 . eally in police 

I ■ ment to supply 

■ u . • . • I • , Advocate the 

necessary information ashed for by the court regarding the custody 
of the approver. 1931 Lah. 473 : 132 1. C 515 : 32 P. L. R. 498 : 
1931 Cr.C. 697. 

Accused’s refusal to answer yuesUons, inference therefrom. 

the court may draw such inferences from the accused’s 

refusal to answer questions as it thinks just according to s. 342 Cr. 
P.C. ands. 114 Ulus, (h) Evi. Act. 1931 Lah. 178. 131 I. C. 277 : 
1931 Cr. C.298 

Acquittal of the o^ence charged but conviction for another 
offence, procedure. 

where a person Is acquitted of the offence charged but the 
court finds him guilty of another offence ard puts him on trial for 
that offence, the opinion of that court in the prior trial cannot be 
allowed any weight in the anbsequont trial. 1930 All. 481 : 124 
I. C. 553 : 31 Cr. L. J. 716 : 1930 Cr. C. 701. 
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Miscellaneous cases—Gencfal principles under the crlminet 
law — conld. 

Admission of counsel, effect of. 

It is not the duty of an advocate tor a prisoner to approach 

the trial judge and apprise him that In bis opinion the man nhose 
fate has been entrusted to hia care, has no defence to make. It is 
also proper that the judge to whom this confesion has been made 
should not hear the case against the accused. 38 C. W. K. 170 : 38 
C. L. J. 411 : 25 Or. L. J. 8l7 r 81 I. C. 353 : 1924 Cal, 257 F. B. 

a court cannot decide a criminal cose on admissions made 

by the counsels for the prosecution and defence. 5 Lah. 404 : 1935 
Lab. 85. 

no serious defect in the mode of conducting a ciiminal trial 

can be justified or cured by the consent of the advocate of the 
accused. 45 G, L. J. 441 : 31 C. W. N. 271 : 6 Bur. L. J, 65 : 5 
Rang. 53 : 8 Pat. L.T. 155 : 25 A. L. J. 117 : 1927 M. W. N. 103 ; 
38 M. L. T. 64 : 28 Or. L J. 259 : 100 I. C. 227 ; 29 Bom. 813 : 4 O. 
W. K. 283 : 1927 P. C. 44, 


here was {nternal 
it should be ex* 
Cal. 437 s 1930 Cr. 


Alibi evidence, 

, ' ' ■ ’ ’ ...... ... ... fgp jj 

• . « It must be 

i case made 

•• 29 Or. L. J. 

Alternative charge in case of refusal of sanction. 

it IS contrary to public policy and to the recognised prin- 
ciples of the administration of the criminal law to bold that where 
a charge Las been launched which requires sanction by a particular 
authority and that authority has rehised sanction, it is open 
to a complainant to alter his election, shift his ground and start a 
fresh charge on an alternatiTe eection which does cot require 
sanction. Ho should have thought of that before 20 A. L. J. 775 : 
23 Cr. L. J. 496 : 1922 Ail, 502. 

Alternative defence is not illegal. 

-^—though by settiag up an inconsistent defence the defenco 
case becomes considerably weaker, there is nothing illegal In setting 
up an alternative and inconilstent defence and where the accused’s 
pleader was not allowed to argue the alternative defence before the 
jury, tho trial must be held to be vitiated. 27 C. W, 17. 820 : 38 Cr. 
L. J. 203 ; 1923 Cal. 717. 

an accused peison cannot be barred from setting up incon- 
sistent pleas 1927 Lab. 710 : 106 I. C. 709 : 29 Cr. L. J. 117, (16 Cr. 

^L. J. 76 and 1923 Oal. 717 ) Hel. on. 
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Mise«llan*eut ease*— Genaral principle* under the criminal 
law— ronlif 

Amtnd-nent f>f procceding^nferatiy o/ noficr tojiartin. 

It it an rlrmcDtsrr right of a party when cnmlnal procee- 
dings ttarted agamit him are amrndrd that be should have notice 
thereof, aod in the absence of such notice, the trial is Tltiated. 
1925 C ai 2o3 81 1. C. ICJ 25 Cr. L J,674. 

Apptllate Court trhrn can dt$tmtt the decision c/ the trial 
Cojrt 

Tvbeo the decision of a eriminsl court in substaoro appears 

to be correct an appeal court should endeavour to uphold the decision 
eten in cares where the rules of procedure by which the trial is to 
be reeiiiatcd bare been transgressed. Rules and Regulations are 
iDtended to be handmaid and not the mistress of the law ; in 
criminal proceedings it is of the utmost iniportanco that a decision 
]ust ar.d reasonable on the merits should not be disturbed because 
10 the course of proceediogs some flaw can bo detected that ta tiot 
fUQilumental and which is not proved to have woriced iuiustiee to 
the dceused, although it may constitute a breach of the rules of cri- 
minal procedure. 57C. I223s5l C. L. J 171 : 3< 0. W. N. 296 i 
1930 Cr. C. 212 . 31 Cr, L. J. 536 : 1930 Cal. 2U : 123 I. C. 664. F. B. 
Appeal in tva cases should be heard separately. 

—where the appellate court tried two appeals preferred by an 
accused person as one cate and having made up bis mind that there 
were two contradictory stones, he found which of the two was true 
and allowed one of the appeals and dismissed the other, held that 
It was the duty of the judge to bear each appeal separately and to 
deal with it on Its merits. 32 0. W. N. 328 t 47 C. L. J. 211 : 109 I. 
C. 210 : 29 Cr. L. J. 6U . 1928 Cal. 230. 

Arguments of the counsef, ri'^Af of the accused, 

though the Criminal Procedure Code nowhere provides 

specifically (or the accused’s right to be heard in argument, no 
criminal Court should refuse such a right, 1925 All. 282 : £6 I. 0. 
458 : 21 Cr L. J. 810, 

the accused has a rfght to be heard through his pleaders 

and the denial of that right is not a mere irregularity. 55 M. L. J. 
626 1928 Mad, 1234 : 28 L. W. 656. 

Argument of the Counsel etopped by the Court v;i(h o promise to 
heal if necessary , must be heard. 

in hearing an application to aet aside an order of discharge 

a District hlagistrate fully heard the applicant's counsel and next 

s, remarking that 
remaining points, 
time the District 
■ inecl any further, 

' ;e, held that the 

' ntel, with a pro- 

■ • . • the undertaking 
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MIS. OASES— GENERAL PRINCIPLES. 


Miscellaneous eases— General principle* under the criminal 
law— conirf. 

that the decision should not eo against tbo opponent without 
affording him further opportnnlty for presenting bis case to the 
Magistrate. 13 Bom. h. It. 27 : 12 Cr. L. J. 64 : 9 I. 0. 350, 
Charges./raming of. Court cannot go outside. 

in a criminal trial tbo accused has to defend himself on 

the charge framed against lum and on no other and the court cannot 
speculate as to what all parties understood. 1930 M. W. N. 
249 F. B. 

Charges, joinder of, 

where the charges were three in number hut really four 

in substance but ail the allegations were there and the accused 
were in no way prejudiced, held that the trial was not vitiated. 
48C. L. J. 534: 113 1. C. 851 : 1929 Cal. 80: 30 Cr. L. J. 241. 

Chemical examination of blood alatned exhibits. 

—In a trial for murder where part of the prosecution story is 
that blood stained clothes were recovered and sent to the Chemical 
Examiner, it is essential to prove that ordinary diligence was 
exercised in despatching the goods without delay. There must 
also be evidence conceralag the parcels which reached the Chemical 
Examiner with those which wero despatched. This is not a mere 
technical defect. 26Cr. L.J. 1420: 26 Punj. L. E. 748 : 89 I. 0. 
844. 

Child’s testimong. 

>~there is no more dangerous witness than a young child. 
Any mistakes or discrepancies io their statements are asnribed to 
innocence or failure to understand, and undue weight is often given 
to what is merely a well taught lesson. Children have good memo* 

— ght stories and live in 

: become convinced that 

which they have been 
, , „ 878 : 33 Cr. L. J. 48 : 

1930 Cr. C. 946 

Civil case and Criminal case, distinction between. 

it is the duty of every criminal Court to get to the bottom 

of a case and to see that every acrap of relevant evidence is brought 
before it and that justice is done. It may bo possibly different In 
the case of a civil court trying a civil suit, where it is tbo duty of 
the parties to place their case as they^thluk best before the Court. 

43 A. 283 ; 19 A. L. J. 196 j 22 Cr. L. J, 210 : 60 I. C. 322. 

unlike a civil suit In which the court is confined more or 

less to tho pleadings, in a criminal esse before a conviction is 
recorded it always has to be seen whether the proved or admitted 
facts bring tbo case within an exception which takes it out of the 
offence defined. ' The burden of proving such facta is of course on the 
necused 56 C. 1013 : 33 C. W. N. 446 s 1929 Cal. 340. 
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Mlseellaneeus eaitt— General principle* undtr the criminal 

law— fonld. 

'' difpule. dull; of .l/<i0i<(ra(e. 

pirtio* should not he put tu a lot of trouble In the criminal 

Courts Klicn the cBsc IS really one of a civil nature. <2 I. C. 369 t 
192J Lab. 329 21Cr. L. J.3M. 

nberc a criminal case la launched on the basis of a civil 

dispute betnccD the parties It would be proper for the ifagistrate 
to consider nbetber or not the case was of a civil nature and If ho 
Comes to the conclusion that only a civil wrong had been committed 
be should have said so and dealt with the eaao accordingly. If on 
the other band, he was of opinion, that a criminal offence bad been 
committed, though he might refer to the evidence In a manner 
equa ‘ ■ ■ should not hare lest 

S'gb • a criminal prosecution 

3ud caio purely from the 

• the judgment of tho 

^fagistrate IS neither the one nor the other, it (a liable to Inter* 
ference in revision. 38 C L J. 7 : 73 I C. 938 : 24 Cr. L. J. 714, 

— a party should not be allowed to utilise tho mscbinery of 
the Criminal Court to establish bis title to property. Where the 
dispute between the parties is ofacivil nature the civil adjudicatloD 
should precede and not succeed, an adjudication by a criminal 
court. 71I.C. 789 : 24 Cr.L. J.245. 


Cogniiable offence, locue standi o/prtvate prosecutor, 

—Id prosecution for cognizable offences, the private proseeu* 
tor has no position at all in the litigation, the Crown la the sole 
prosecutor and custodian of the peace. 2 Pat 70S : 5 Pat L. T. 404 : 
25 Cr. L. J. 446 77 I. C. 734 : 1924 Pat. 283. 


Cammuuon-examii'ation of tottatss in.crrmtnaf case. 

■ *’ • »—•— <•— examination of a Parda* 

■ * trial is a procedure which 

•lever be adopted except for 
. . ■ ■ ■ 398 ; 1922 Pat. 40 : 65 I. C. 


-the examination of an important witness on commission In 

the absence of both complainant and the accused is a most unsatis- 
factory mode of procedure in a criminal trial. 1926 Lab. 567 : 95 1 
C, 760 : 27 Cr. L. J. 840. 

Composition of criminof cate, effect of. 
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MIS. CASES—OENERAL PRINCIPLES. 


Miscellaneous eases — General principles under the crimina r 

law— conid. 

Compromise pressed by Magialrate. 

■—it Is highly improper for a tryiag Magistrate to send for 
a party to a case and then press upon him the desirability of a 
compromise as it raises a suspicion In the mind of that party that 
the Magistrate is shomicg favour to the other side. 1931 Lah, 32; 
130 I. C. 430 : 3’ Cr. L. J. 537 : 1931 Cr. C. 96. 

Conduct of accused after arrest or during trial is not evidence 
of guilt. 

there is no law by which an accused person can, either by 

words or gestures or by exposing himself to certain physical treat* 
meat, bo made to Inplicate himself in the crime with which he is 
charged, when be is on trial. Such an idea is highly repugnant to 
the proper administration of justice. 3 Pat. L. T. 526 ; 1922 Pat. 73 ; 
68 I. C. 958 : 23 Cr. L. J. 638 ; 4 U. P. L. R. (Pat) 1. 

‘Where a Magistrate wound up his judgment by saying “bis 
apearance and the manner of his speech are such that I have no 
doubt that he committed the offence." held that this was in itself 
sufficient to condemn the whole judgment. 65 1. C. 625 :23 Cr. 
L. J. 161. 

—escape from custody after eonviction is not a matter which 
should iofiuence a court In arriving at the amount of punishment 
to be inflicted. 27 Cr. L. J. 944 ? 96 1. C. 400 : 1926 Lab. 617. 

—where there is no evidence against the accused except the 
fact that be had absconded and when arrested gave a false account 
of bis movemenle, he cannot be convicted of the offence with which 
he is charged. 1927 Pat. 257 : 8 Pat. h. T. 566 s 101 I. C. 881 ; 28 
Cr. L. J. 497. 

Confession, excuJpatonjf evidenltary value of. 

—where there is no other evidence to show affirmatively 
that any portion of the exculpatory statement m the confession 
is false, the court must accept or reject the confession as a whole 
and cannot accept only the Incnlpatory clement as inherently in* 
credible. 1931 All. 1 ; 129 I. C. 258 : 1931 Cr. C. 1 : 32 Cr. L. J. 362 : 
1930 A.L. J. 1481. F. B. 

Confession implicating co-accused 

— B confession implicating a co-accused requires corroboration 
if the co*accused is to be convicted on it. 1930 Pat. 385 : 123 I. C. 
393 : 31 Cr. L. J. 492 : 1930 Cr. 0. 767. 

Conflicting cfi dence. Court is to find out truth. 

*-^— it is not necessary that the case started by the complainant 
must be the one which the coart ehonld find proved, before it arrives 
at 8 conclusion of the guilt of the accused. The court is not bound 
by all the statements of the complainant. Its duty is to find out 
the truth in the midst of the confleting evidence. 14 Bom. L. B. 

135 ; 1 Bom. Cr. a 76 : 14 I. C. 764 : 13 Cr. L. J. 300. 

\ 
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Mitcellaneoul catti— Gtnaral p^inciplat gnder tha criminal 

law— confi/. 

C -iTifhcling Ihmriet, uAtcA •Aou(<f di/. 

n here tbc court Is unabliMo aajr which of the two tbeorle* 

it the Diorc Iikelj one, it is bound to take the view which It mott 
favourable to the accused. 1930 Sind 99 : 120 1. C. 520 : 1930 Sind 
24: 31 Cr L J. 117 . 1930 Cr. C. 292. 

* nnsent o/ the aecuted Joes not validate the irregular procrediNy;. 

’—where a criminal trial takei place under a procedure which 
IS not authorised hr law, even the coosent of the accused and their 
counsel does not validate the proceedings. 4 I. ah. 376. 

('onipirary case, effect of acquittal of eome of the accused. 

BO far as the acquittal of a conspirator In a aubsequent 

trial IS concerned It IS now settled that it forma the ground of a 
reversal of a cunvlctlun of one tried before. On the other hand the 
conviction of the latter IS a perfectlr good one at the time that the 
judgment is pronounced against him and all the legal consequence 
of d valid conviotion follow from It. 29 C W, N. 260 t 41 0. L. J. 
87 - 1925 Cal. 501 . 66 I. C. 38 : 26 Cr. L. J. C62. 

C’oH!frnc(itc po4sesrton, Jocfrine ©/, oppfieofion in criminui 

cases 

'■the doctrloe of coostruetlve possession Is to be very cau* 
tiousir applied specially la the department of criminal jurisdiction. 
18 C. W, N. 309 ! 18 C. L. J. 514 : 15 Cr. L. J. 4 : 22 I. 0. 148. 

Contnhutory negligence. 

—the plea of contributory negligence has a distinct and re> 
cognised place in the Law of Torts, but hnds no place in an indict* 
meat for criminal negligence. 1925 Sind 233 ; 16 S. L. H. 199. 

Cent tef ion, mconing' of. 

a conviction is the judgment of a legal tribunal adjudica* 

ting a person guilty of a criminal offence. 1930 Pat. 274 : 9 Pat. 
131 125 I. C. 792 : 31 Cr. L. J. 958 : 11 Pal. L T. 261 : 1930 Cr. C. 
455. 

Copff of apprevery jta/emMf, >f So euppJied to She accused. 

-t .41... . I-- u., the refusal of the court to 
approver's statement and to 
• • prover with reference to that 

■ • . >3 of each case and the extent 

of the prejudice to the accused lo each case must determine the 
legality or illegality of the trial. 1928 Lab. 257 : 0 Lah 389 : 103 
I C 167 : 29 Cr. L. J. 318 : 9 A. I. Cr. 559. 

CoTTohoratiie evidence, whatxs. 

where there are two set# of evidence neither of which alone 

can be accepted without corroboratioa they cannot each in ^itB 
turn be taken to corroborate the other and join together so as to 

justify any court in acting on Buoh evidence. 1927 Pat. 257 : 8 Pa 
L. T. 566 : 101 1. C 8Bl : 28 Cr. L. J 49? ; 8 A. I. Cr. R. 151. 
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M13, OASE8~OENERAL PRINCIPIXS. 


Miseellaneous cases—General principles under the crlmlnat 

law — contd. 

Compromise pressed by Magtslrate. 

it is highly improper for a trying Magistrate to send for 

a party to a case and then press upon him the desirability of a 
compromise as it raises a suspicion in the mind of that party that 
the Magistrate IS showing favour to the other side, 1931 Lab. 32: 
130 I. C. 430 : 32 Cr. L. J. 537 : 1931 Cr. C. 96. 

Conduct of accused after artest or during trial is not evidence 
of guilt. 

there is no law by which an accused person can. either by 

words or gestures or by exposing himself to certain physical treat- 
ment, be made to ioplicate himself in the crime with which be is 
charged, when he is on trial. Such an idea Is highly repugnant to 
the proper administration of justice, 3 Pat. L. T, 526 : 1922 Pat. 73 : 
68 I. G. 958 1 23 Gr. L. J. 638 ; 4 U. P. L. R. (Pat) 1. 

—where a Magistrate wound up his judgment by saying "his 
apearsQoe end the manner of bU speech are such that 1 have no 
doubt that he committed the oSTenee,*' held that this was in itself 
sufficient to condemn the whole judgment, 65 I. C. 625 :23 Or. 
L.J. 161. 

— escape from custody after conviction is not a matter winch 
should influence a court in arriving at the amount of punishment 
to be inflicted. 27 Or. L. J. 944 : 96 I. C. 400 ; 1926 Lab. 617. 

~where there is no evidence against the accused except the 
fact that he bad absconded and when arrested gave a false account 
of his movements, he oaanot be convicted of the offence with which 
he is charged. 1927 Pat, 257; 8 Pat. L. T. 566 i 101 I. C. 8B1 ; 28 
Cr. L. J. 497. 

Con/esston, exculpatory^ evidentiary value of, 

where there is no other evidence to show affirmatively 

that any poTtion of the exculpatory statement m the confession 
is false, the court must accept or reject the confession as a whole 
and cannot accept only the inculpatory clement as inherently in- 
credible. 1931 All. 1 ; 129 1. C. 258 ; 1931 Cr. C. 1 : 32 Cr. L. J. 362 ; 
1930 A.L. J. 1481, r. B. 

Confession implicating co-accused 

— confession implicating a co.acoused requires corroboration 
if the co-accused is to be convicted on it. 1930 Pat. 385 : 123 I. C. 
393 : 31 Cr. L. J. 492 : 1930 Or. C. 767. 

Conflicting evidence. Court is to find out truth. 

it is not necessary that the ease started by the complainant 

must be the one which the court should find proved, before it arrives 
' '* ■ ' ' » aocusod. The court is not bound 

■ ■ plainaot. Its duty is to had out 

' ■ • nflcting evidence. 14 Bom. L. K. 

: ■ ' . »1; 13Cf. L. J. 300. 



MIS. casES— oe.vERiL raiMnPtEs 


nj? 


Miicellaneeut cai«t->G«n«r«l principles gnd«p the crlminel 

lew — conIJ. 

L •’njhctiny thcor%ei, uhich thould preiatl, 

nberc the court U uoeble to eap erhieti of the trro theories 

is the (Lore likele one, it U bound to take the view which Is most 
fdyour..l.lc to the accused. 1930 Smd 99: 120 1. C. 520 : 1030 Sind 
24. 31 Cr L J. 117 1930 Cr. C. 292. 

< nnsent of the accused dots not raiidale the irregular proceedtnyi. 

-—where a criminal trial takes place under a procedure «hlch 
ts not dUthoTtied hy law, evert the consent of the accused and th«lr 
couDscl does not validate the proceedings. 4 I. ah. 376. 

< 'o’! spiral u case, effect of acquittal of tome of the accused. 

BO far as the acquittal of a conspirator in a subsequent 

trial IS concerned it is now settled that it forms tbo ground of a 
reversal of .1 Conviction of one tried before On the other hand the 
conv • .1 t • 1 one at the time that the 

]udgi all the legal consequeneo 

of a • W. K. 260 : 41 C. L. J. 

87 • . !. . 662. 

C'e«Jlr«cfJic possession, doctrine of, appUealion in enmirntl 
coses. 

—the doetrioe of eoostructire possession Is to be very cou« 
tiousif applied specially in the department of criminal jurisdiction, 
18 C. W. N. 309 : 18 C. L J. 514 : 15 Cr. L. J. 4 : 22 I. 0, 148. 

Contnbutori/ negligence. 

the plea of contributory negligence has a distinct and re* 
cognised place in the Law of Torts, but finds no place In an indict* 
meat for criminal negligence. 1925 Sind 233 : 18 S L. H. 199. 

Coniicthn, meaning of. 

a conviction Is tbo judgment of a legal tribunal adjudica* 

tiDg a person guilty of a criminal offence. 1930 Pat. 274 : 9 Fat. 
131 : 125 I. C. 792 ; 31 Cr. L. J. 958 : 11 Pal. L T. 261 ; 1930 Cr. C. 
455. 

Copy of approvers' sfafswienf, if to be supplied to the accused. 

whether the trial is vitiated by the refusal of the court to 

supply the accused with a copy of the approver’s statement and to 
allow the cross-examination of the approver with reference to that 
statement must be decided on the facts of each case and the extent 
of the prejudice to the accused in each case must determine the 
legality or lllegalily of the trial. 1928 Lah. 257 : 9 Lah 389 : 105 
1. C 167 : 29 Cr. L. J. 348 : 9 A. I. Cr. R 559. 


Corroborative ci'idencs, what is. 

where there are two sets of evidence neither of which alone 

can be accepted without corroboration they cannot each in Jts 
turn he taken to corroborate the other and join together so as to 
justify any court In acting on snob evidence. 1927 Fat 257 : 8 Pat 
L. T. 565 : 101 1. C. 881 : 28 Cr. L. J 497 t 8 A. I, Cr. R. 151. 
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MIS. OASES— GENERAL FRINOIPLES 


Misceilaneoua cases— General principles under* <he criminal 
law— conid. 


Cost tn criminal casss. 

there is no inherent potrer to award costs In criminal cases. 

There IS no statutory authority to grant costs generally in criminal 
matters and where Criminal Procedure Code Intends to confer the 
power of granting costs it does so in terms. In cases not so provided 
for, there is no jurisdiction to grant costs. 31 If. L. T. 342 : 43 Af. 
L. J. 369 ; 1922 Af. W K. 579 . 1922 JIad. 502 s 68 I. C. 615 : 23 Cr. 
L. J 583 • 45 Af. 9l3 F. B. But the Privy Council have power under 
the statute to grant costs in criminal cases. The same cate. 


Counsel cited as witness need not be ezcluded from CoitTt-room, 

the rule as to exclusion of witnesses from court until they 

have been examined does not apply to oouosbI appearing for parties 
in the case. There may be circumstances which may make it 
desirable for a counsel cited as a witness In the case not to appear, 
hut they do rot rendir his appearance illegal. 1921 Af, W. 24.440 5 
41 M. L. J 158 i 44 M. 916 : $Z J. C. 828 : 22 Cr. L. J. 588, 

CouBscl'a admission, effect. See “Adoiisslon of counsel, effect" 


Counsel'e duty. 


* not to struggle to obtain 
rather as ministers oi 
as advocates. 33C. W* 
19 Cr. 0. 228 : 119 I. 0. 


CounUr-affiiiavit, odmlsfiAiYtty of. 

a counter affidavit is admissible fet the purpose of de- 

cidine whether a complaint is su'^tainable. 35 C. W, N. 690! 1931 
•Cal 344 : 53 O L. J. 184 } I3l 1. C. 262 j 1931 Cr. O. 408. 

Crxminat proceeding, object of. 

« ■ ■ * ' • . « lines is not the compensa* 

of the laws of the State. 
789 : 11 Pat. L. T. 272 : 


Cross-cases, trial of. 

I ■ -10 the trial of counter cases each case has to be decided accor* 

, af*l.„ >.1.^ ..n* ftllrtnr nn nflrSOO 


Ws Cal. 1260. 

Cross-cases, simultaneous trial. 

the siaiultaneous trial of a case and a counfer-ctfse wnot 

llcgal. Where the iudgment on each case is Paged on finding^ 
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MUcsIlineeuB eatei—G«n«ral prinelple* under the criminal 

law — rotifi. 

arnred at entiroK upoa the evidence In that cnie trithoui any 
reference to the evidence m the other caie the timuUaneonv trial 
cannot be »aid to have prejudiced the partlet 1 P.tt. L T. 49S . 21 
Cr L J 739 1. C 213 But the Calcutta {{. C. hna recently 

held that there 18 no provision in the Cr. P Code for tryli'K two 
cro&s-cj-es ut the eamc time before the aame jurort. 54 O. L. J. 145^ 

( r..}j ejaminafion. arfcifrory fimif o/ J irnnutea /or the same i* 
itlftjul 

where the Afafflstratetet up an arbitrary limit of S minutes 

for tlie croas-examination of wltneaaes the proceedings are Illegal. 
34C L J 174 62 1 C 112 22 Cr L.J. 524. 

''V'jsi-f rarriin'ifion accused 

where owing to the mulnformatlon a* to the date of com* 

inencenieiit uf trial no pleader tcprcientcU the accused on the first 
dav and the prosecution witnesses who were examined on that date 
were not <.ross>exainined. though accused did put some questions to 
them a r' '|uest by the pleader who appeared on the subsequent day 
to have the said prosecution witnesses recalled for cross examlna* 
tion should be granted A refusal by the Sessions Judge to do so was 
held to bo aa improper exercise of discretlos. 5 Pat. L. J, 7(76 t S3 
Cr. L J. 2l0 5 60 I. U. 331. 

—it IS clear right of the acouted to cross-ezarolne prosecution 
Witnesses before the committing Court makes up its mind as to 
whether there is a ease to be committed. 57 C. 945 t 128 I.C 802 : 
I. R 1931 Cal. 98 : 32 Cr. L. J. 182 : 1930 Cr. C. 1154 : 1930 CaU 
751. 

Cross-examination by court. 

take up the role of a. 
’ ne witnesses and elicit 
8 I. 0. 852 ; 26 Cr L. 

Cross-eiaminalion, object of. 

the object of cross examinatios Is not to produce startling’ 
effects but to elicit facts wMob will support the theory intended to 
be put forward. 48C. L. J. 307. 

Cross-examination of the accused by court, uihaf amounts to. 

where the accused having put forward a defence version 

according to which a certain Incident was alleged to have taken, 
place at a certain spot the Magistrate tested their version by 
asking them individually to point out that spot and relying on his 
observation that they did not at all point out the same place dis- 
credited their version, held that the procedure amounted to cross* 
ciaminatioD of the accused and was not proper. The Magistrate’s 
impressions when be bad not Bubjected himself to cross-examination 
were unsafe as a basis for discrediting the accused's version. 1922 
Lah. 456 ; 23 Cr. L. J. 43l : 67 I, C. 591. 
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UI9. CASES— GENERAL PRINCIPLES. 


f/lisceltaneous cases— General principles under the criminal 
law — contd. 

, , 457 0. tbe 

“ . ■ ; • , ' • defence atorp took 

. .■ them poinf out in 

. • Megistrate verged 

dangeroualy near cross-examiDiog the accused. 67 1.0.591 : 33 Cr. 
L. J. 431. 

Daily fine. 

it is bad in law to impose daily fine in anticipation of the 

commission of an offence, for at tbe time the charge was laid 
against him no such offence had been committed. 82 I. C. 71? : 3o 
Cr. L. J. 1357 : 6 Pat. L. T. 304 : 1925 Pat. 322. 

Deaf but Wernie icitneas must be examined. 

failure to examine a witness who though deaf could read^and 

write is a material irregulani; which vitiates a trial. 731, C. 781: 
24 Cr. h. J. 688. {Cal) 

Defence must he disclosed, 

a complaiaaat has an absolute right to know exactly the 
allegations or charges upon which the opposite side are golcg to rely 
and they must be put to him or to his appropriate witnesses clearly, 
specifically and with the utmost plainness so that be may have 
an opportunity of adfflltciog them wholly or In part or denying 
them wholly or m part and of calling witnesses to rebut such 
’• ' ■» T*- 6 practice of suppressing the 

* of having them rebutted is 

(928 All. 233 : 26 A. L. J. 

but it has been held by the Calcutta H- C. that in a criminal 


Cannot iie tiaiu vuai lue accuseu uaiinui pieau private aefence 
merely because they did not pot it forward in their statements. 51 
C. li. J. 339 : 1930 Cal. 442 : J. B. 1930 Cal. 839 : 137 I. C. 263 ; 1930 
Cr. C. 750. 

Defence, preparation of. 

——the accused should be given every opportunity to prepare 
his defence and not be hampered. 35 C. W. K. 547. 

Delay in recording slatemenfs by police. 

—whatever may be the explanation of the Police to record 
late the statements of the principal witaesses for the prosecullou, 
the defence Is entitled to ask that the evidence of these witnesses 
should be discarded, inasmuch as there was sufficient time and 
opportunity for their being tutored. 3Pat. L. P. 413:23 Cr. L. J. 
421 : 67 I. C. 581 : 1922 Pat. 348 : 44 P, L. R. (Pat.) 53. 



ins. cists— ctstRAL nuscirtxs. 


izii 


^liieellantoui casts— C«n«r»l prlnclplti wntfsp the Cflminal 

tMw -eo’itd. 

L-’lay in inal t^tTf rf. 

whtre the Inal had been oodjljr proloERed and the ajcu«ei 

bad been (ub)<‘eted to lerere strain, anxietjr and mental enderlcg 
therebr and the delaj was not all dae to the aecaied, this micht b« 
tabes into consideration in psssms sentence on the accosed on bla 
consictioa 2TC. W. N.fiil: 1924 Cal. IS. 

procednre resulting in a long delay of about 3 years is 

defective though not illegaL 1923 Cal. ?225, 24 C. W. N. 467 List. 

delay in the disposal of criminal eases should be scolded in 

cases where identification Is a material Issue 104 I. 0. 706 : 23 
Cr. L J 855 . 1923 Pat. 59 : 9 Pat L. T. 217 j A. I. Cr. R, 29. 

where the records in a criminal trial were untidy nnd slo- 
venly and the proceedings were allowed to drag on Indefinitely, the 
parties appearing or not os it suited tbeir conrealeooe, held that 
the conduct of the Case by tbo Magistrate was reprehensible. 35 
C. \V. N. 865 

De noio trial, prior proceedings i/tcijied out, 

Quaere .—whether the effeot of a de noi'o trial Is to wipe 

out all previous proceedings. S5M. L. J. 503 i 1923 M. W'. jl. 583 : 
1928 Mad 1147. 

deposition 0 / accused tn cirtf tf can be vied I'n crimi'nnf case. 
—where the aceoaed In a caee of forgery and consplraey had 
previously deposed Jo a civil court aa to tbo geauineness of the 
documeat, held that though the etatement could not be used as 
-confession, the jury If Independently eatlsfied that the documents 
are not genuine, the erldence^ls to be regarded as having high eviden- 
tiary value upon the question of Intention whether or not they 
are In coasplracy. 1929 Cab 539 : 1929 Cr. C. 194. 

” '* I I*- -- -*l— 

I • IB deposition 

' . • case. 36 C. 

: 5 Cal. 196. 

Documents found in posiession of accused, odmt39i5ifi'ty of. 

—in Older to render documents found in the possession of a 
person admissible against him 8B pr^f of their contents, it Is nece- 
ssary to show that such person basin some manner identified him- 
self with or in other words, has, by any act, speech or writing, mani- 
fested an acquaintance with and knowledge of the contents of ail 
or any of the documents. The rule would apply more strongly 
where, as in this case, some of the papers and letters were received 
by and others written by. the person against whom they are sought 
to be used. 39 C. 119 : 13 Cr. L. J. 433 : 15 I. C. 65, 37 C. 467 Fol. 

~—~no criminal court (s justified fa brushing aside the docu- 
ments to which the acoused are parties when the accused them- 
selves file those documents fn court along with their statements 
55 M. L. J. 624 : 1928 M. W. N. 782 : 1923 Mad. 1135 : 28 L, W. 509 
112 1. 0, 565 ! 29 Cr. L. J. lOlL 
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UI8. OASES— OBNERAL PRINOIPEES. 


Miscellaneous cases— General prlflclples under the criminal 
law— confd. 

Z)rpppj?i 9 proreeduigs 

U for the Crown to consider whether the case is a fit one 

in which the proceedings should be allowed to go on, or whether it 
is proper to drop the proceedings. It is not competent for the 
High Court to quash the proceedings on the ground that the original 
complaint was made b; the accused long ago and the accused is 
harassed thecehy. 7P. L.T.3M;95 I. C 9i9 •• Cr. U J. 849t 
1926 Pat. 302 : 5 Pat. 452. 

Escape /roM custody. 

escape from euatody after cooriction is not a matter which 

should influence Court in arnring at the amount of punishment 
to be inflicted. 1926 Lah. 617 : 27 Cr. L. J. 914 : 96 I. C. 400 
jETcidence o/nenr relations, value of. 

—if the evidence of cieo who bappea to he either relations 
or friends of a murdered mao is to be discarded slmply^ on the 
ground that on account of their relationship or friendship they 
cannot be considered as Independent and reliable witnesses, then 
the court shall have to fall back either on the evidence of the 
enemies or of total strangers who. ia many cases, would have no 
business to be present at the time when and at the place where 
the crime is committed. 1931 Lah. 38: 130 I. C. 410 : 32 Cr. L. J. 
522 J 32 P. L. n. 259 : 1931 Cr. C. 103, 


Evidence in one case if can be used in another ease. 
—depositions taken IQ one case oannot be copied and used 
In another case. 36C. L. J. 417. . . 

—where two separate trials were held Id respect of the same 
accused and the evidence taken io one case was used m the other 
case the procedure amounted to a serious irregularity. 1928 Lah. 
380: 10 Lah.L. J. 389: 29 Cr.L.J. 282; 107 I. C- 766. 

but there ia nothing illegal or Irregular io having the 

depositions which were given by the defence witnesses when they 
were examined as prosecution witnesses in a countorcase filed as 
evidence on behalf of the defence with the consent of the prosecu* 
tion, if these defence wUncssev were called and examined in the 
presence of the accused and sworn to the truth of their previous 
deposition. 53 3f. 775; 1930 M. W, N. 410: 1930 Cr. C. 577: 1930 
Mad. 505 ; 53 M. L. J. 547 ; 31 Or, L. J. 119 ; 127 1. 0. 289. 

Eiidence of the prosecution in accused’s favour. 

the evidence of the pioscention witnesaea la favous of Uio 

accused cannot be disregarded aimply on the supposition that 
they have been won over. -67 I. O. 827: 23 Cr. L. J. 475: 11 
P. W. R. 1922. 


El idenee partly belieted, effect of. 

——it Is not correct proposition of law to lay down that where 
the Judge finds the Crown case to bo substantially untrue, al* 
though there Is a rcsidium of true .and trustworthy evidence of 



MJ9 CASE3 — OESERAL TRlNCirLCS. 


1345 


MitcellAneoui eases— General principles under the criminal 

law — contd 

thp prosecution case witb rcRard to some other charge Incidental 
to the mam charge nevertheless the accused must be aciluitted 
eten on (his charge also The application of the principle that a 
court disbelieving the prosecution tbeorj* In the main should not 
convict the accused, must depend upon the facts of each case. 
4 Pat I- J 2s9 : JOCr L J. 3t5. 50 I C. 98J. 

there is no such recognised principle that If the prosecution 

witnesses have been discredited In essential parttculiis, it is not 
open to the court nerertheless to accept a part of their story for 
convictiog the accused, 1931 Pat. 3S4i 10 Pat. 590: 1930 Cr. 
C 31Z 

£tidciice, recordinj of, by reference, is had. 

where •- _.fi — i 

witness, inatea •. ■ ' 

that the lojun . . ’ 

certificate, the • . , • 

343 

£‘iidsncs io be relied upon. 

——the Crown is entitled to rely upon any material eri* 
dence of an inctimioatoty character found in the bouse of an 
accused person during bouse-searcb. 51 A. 8C4 ; 31 Cr. L. J. 356: 
1!1 1 C Bl9 : 1930 Cr. 0. SI : 1930 All. 3d. 

— ^wbero the evidence of the witnesses stands discredited 
on tbe crueui point it cannot be relied on on a less important 
point unless there is some strong iodepsudeot corroborative evi* 
dence 1930 M. W. N. 7t3. 

Executive consideration must be eliminated.’ 

—It will not be supposed that a trying Magistrate will pay 
any attention to any direction given to him by the Plstrict 
Magistrate or other Magistrate extra-iudicialiy as to bow he 
should dispose of the case. 61 J.C. 511: 23 Cr. L. J. 31: 15S. L. 
R 149. 

a Magistrate exereisiDg Judicial functions has to divest 

himself of his executive powers and his judicial pronouncements 
should not be disfigured by an entry as required under the Police 
Manual particularly as it is based upon the Magistrate's personal 
impression drawn from Irrelevant niaUers which tbe accused has 
no opportunity to meet 3 Pat. L.T.239: 23 Cr. L, J. 371 : 1922 
Pal. 97: 67 I 0.195. 

Vo,... ...Jl.lnl -..J n.o. .t'-o o ’J 


victims to avert such calamity, such course was held to be a 
travesty of justice. 1925 Lab. 625$ 89 L C. SlSt 26 Cr.L. 
1339. 

85 
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MIS. CASES.— OKNERAL PRISOIPLES. 


Miscellaneous cases — General principles under the criminal 
law— cowW. 


——it 13 a matter for surprise that a judicial officer occupying 
the positioD of a District Magistrate does not see the propriety 
of bolding private coDferenees with the prosecuting officers in 
respect of a criminal case upon which he had to adjudicate. 1923 
Lah. 125; 29 Punj. L. K. 14: 29 Cr. L. J. 212: 9 A. I. Cr. R. 
505. 


Expert evidence. 

it cannot be laid doivo as a rule of law that it is unsafe 

to base a conviction on the uncorroborated testimony of a fioger 
print expert. The true rule seems to be one of caution, that Is to 
say, that the Court must not take the expert’s opinion for granted, 
but it must examine his evidence in order to satisfy itself that 
there can be no mistake and the responsibility is all the greater 
when there is no other evidence to corroborate the expert. 35 C. 
W. N. 863 5 1931 Cal. 441 s 1931 Cr. C. 593 

— — U is not correct to lay down that a conviction based on 
finger prints is absolutely unsafe. Where finger prints are clear 
an argument hy way of deduction can be as sure a foundation for 
a conclusion as any based on direct evidence. 46 M. 715. 1933 
Mad. 178, 1928 Pat. 129. 31 Cr. L. J. 877 ; 1930 Lah. 663 : 125 I. 0. 
639, contra. 1922 Pat. 7.1, 1923 Lab. 622. 

—evidence of comparison of handwriting fa often extremely 
dangerous. Of all methods of proviog a document that of com* 
parison of handwriting by an inexpert witness is the most 
unsatisfactory. The essence of a successful forgery U that it 
should resemble the ongloal as closely ae possible. The better 
the forgery the more difficult it is for any person who is not a 
handwriting expert to distinguish it from a genuine script. 
47 O. L. J. 471 ; 26 Cr. L. J. 705 ; 1928 Cal. 309 : llO I. C. 449. 

Extra-judicial direction should be ignored. 

—it is the duty of the trying Magistrate to Ignore extra- 
judicial directions given by a superior authority as to the disposal 
of the case. 64 I. C. 511 : 23 Cr. L. J. 31 : 15 8. L B. 149. 

Fine. 


• ' ‘ ■ ■ ' ’ ’ ' ' It is wholly 

■ ■ running him- 

• ’ . • . family. The 

•, ' lid depend in 

• ! ■ ‘Dce is of an 

aggravated type a sentence of imprisonment is obviously more suit- 
ablo than fine 5 Lah. L. J. 271 : 24 Cr. L. J. 278 z 71 1. 0. 998. 

a fine should not be imposed on an accused person which 

it la wholly impossible for him to pay without running himself 
and InQicting great hardship on his family, 8 Lab. L. J. 143 : 93 
I. C. 704 : 27 Punj. L. R. 199 ; 27 Cr. L. J. 480. 

. — a aenteoco of heavy fine should not be awarded in a esse 

whore the accused Is not a man of large means as the consequence 
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MilceManeout cates— General erfneiples under the criminal 

ofitnillbe <h It tbe women and cbiliiren of the family will bare to 
suffer mil O 703 2S Cr. L J 865 • 9 Pal. L. T. 217 : 1918 Pat. 
59 9 A I Cr li 29 

whether j fine K severe or not depends to a largo extent 

on the pubition uf the person fined. 1931 Cal, 633 : 1931 Cr. G, 
833 

Ftnt infornaiiOt report, importanee cf, 

a discrepancy between a first information report and 

dying declaration makes it incumbent on the Court to examine 
both pieces <'I evidence with extreme care, but such a discrepancy 
does not render the dying declaration wholly unreliable. 71 1. C. 
593 ; 24Cr. L J 177. 

— first information reports are not substantial evidence of 
the facts recorded m them and a conviction cannot be based on 
them, they can be used to corroborate the witnesses who made 
them showing that they told the same story at the first possible 
occasion If they told a different story in Court, it eon be used to 
contradict them or discredit their testimony. But it Is not 'legi- 
timate for a court nhen witnesses tell a different story on the 
witness box and contradict the report made by them, to discard the 
evidence given by them on oaths and rely on the report. 74 I. C,. 
716 : 24 Cr. L J 812. 

—the first information report should not used as substan- 
tive evidence It can only be used to corroborate or contradict 
the maker thereof It cannot be used to contradict numerous other 
witnesses who are unanlioous that a certain person was present at 
the place of the occurrence. 193$ Lab. 507 : 103 l.C. 162 : 29 Cr. 
t J 343 : 9 A.l.Cr. B. 567. 110 I. C. 590: 29 Cr. L. J. 734 : 1928 
Lab. 923. 

■ —a first information report cannot be used as primary evi* 
dence of any fact in dispute but may be treated as corroborative 
evidence of facts which have to be established in the case. 1929 
All, 916 ; 1929 Cr. C. 644. 

a first information IS not admissible In evidence at all, if in 

substance it is a confession to the Police. 1923 Nag, 251 : 73 I. C, 
266 : 24 Cr. L. J. 570. 

the prosecution is bound to prodnee In court the First Infor* 


—where a first information report is given by a person who is 
not an eye-witness to the occurrence and it did not purport to give 
the names of all the culprits or even their exact numbers, the 
omission to mention some names ta no ground to distrust the 
eye-witness. 1926 Lah 369 , 27 Cr. L. J. 544 : 93 J. C. 1040, 111 L 
O. 387 : 29 Cr. L. J. 835 : 1928 Lah, 880. 
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MIS. CASES.~aE.S'EBAL PRINCIPLES. 


Miscellaneous cases — General principles under the criminal 

law — co/jfd, 

where an identification parade is sought to be proved, the 

correct proceaure is not to have the Magistrate who conducted the 
identification parade simply depose to a memorandum which is 
prepared at the time. The ammary of the result of the identifica- 
tion should be given ordinaniy as part of the oral evidence in the 
case. 1926 Lah. 378 ; 27 Cr. L. J. 555 : 93 I. C. lL-51 t 6 Cr. R. 285. 

Irt/erence of compiictty in crime bcticeen co-iillagers. 

no inference of complicity In crime can be drawn from the 

fact of freindship between accused who are co-villagers and because 
of tbsiT being co-villagers it was quite natural .that they should 
know each other. 1922 Pat. 88. 

Inference of guxU 

in order to justify the Inference of guilt, the Inculpatory facts 

must be incompatible with the innoceoce of the accused and incapa- 
ble of explanation upon any other reasonable hypothesis than that 
of his guilt 1926 Lah 88; 7 Lah. 84; 2T Cr. L. J. 709: 6 Cr. R. 
294 : 94 I. C. 901 : 27 Punj L. R. 583. 

/fyiincti'o?! order Ay cut/ court 

—a civil court has no jurisdiction to restrain party by an 
la)UQctioo from piocutlng bis remedy under s. 488 Ci. P. C., 1930 Cal. 
753 . 129 I. C. lOi : 32 Cr. L. J. 232 : 1930 Cr. C. 1153. 


Interpreter, proaecuUon witnese acting as. 

•——a prosecution Witness acting as interpreter Is highly con- 
demnable and opposed to elementary Ideas of justice. The procedure 
is highly irregular. The irregulncity is of such a nature as to 
border on illegality and the trial is vitiated. 1926 Cal. 922 ; 30 
C. W. N. 696 : 53 C. 659 : 27 Cr. L. J. 805 ; 05 I. 0. 469. 


Joint trial. 

—in the case of a joint trial of accused persons an alternative 
charge against one of them is legal. 1929 Cal. 29S ; 119 I. C. 139 : 
30 Cr. L. J. 1015. 

the legality of joint trial depends upon the accusation and 

not on the trial. 1929 Cal, 160; 116 I, 0, 369; 30 Cr, L, J. 619; 
1922 Cal. 107. Hel. on. 


Judgment, copy of, of Bench of Hagistratea. 

—.—where a copy of the judgment of a liench of Magistrates 
is applies for. the copy should contain the signatures of all the 
Magistrates. It is not eoflicient to copy the signature of the 
Presiding Afagistrate alone. 54 M. 252 : 59 M. L. J. 674 : 1930 Cr. C. 
1123 : 1930 Mad. 867 ; 129 J. a 633 : 1930 M. W. N. 7S7. 

Judgment should roRfm'n the full name of the Magistrate. 

signing a judgment doe* not mean inltiaUing but means 

the writing of the full name of the Magistrate or the Judge. 54 3f 
252 : 59 M. L. J. 674 : 129 I. O. 6J3 ; 1930 Af. W. N. 787 : 1930 Mad 
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Mlaeellaneout cases— Ganeral priflciples under the criminal 

law— cjnfci 

Judtctal no/jce of farts inthin the personal knowledge of the 
Judge, 

a Ju lge can take judicial notice of matters of univcrial 

DOtoriet\ Its general knowledge of daily life. But bo cannot use 
from the Rem^h under the guise of judicial knowlcdgo that which 
he knows only as an Individual observer Therefoto ho cannot 
import iDto.i case bis knowledge of the previous conduct of the 
accused. 1931 Sind 127 . 25 S. L. ft. 2l3 ■ 132 I. C. 476 : 1931 Cr. C. 
719 31 Cr. L J 923. (33 Cal. 153. 36 M- 168) lief. 

Jurisdtciton. 

where a second class Magistrate comes to the conclusion 

on the evidence recorded by him that the case was one for trial by 
a first class Magistrate, the trial of that c.^so by that Magistrate 
himself under the order of the District Magistrate Is illegal and 
irregular and is without jurisdiction. 43 C. L. J. 214 t 1926 Cul. 590 : 
27 Cr. L. J 545 93 I C. 1041 : 6 Cr ft- 261. 

where a Magistrate has once become properly seized of a 

case by transfer or otherwise be is seizer of the wbola matter and 
a superior Magistrate cannot take action except under Chap ^UvXII 
or by withdrawal of the case to bis own court. So where a prose* 
cutloo for eriniiaal breach of trust was launched in one court and 
second prosecution was launched as regards certain other items, it 
should be launched before the same Mogistrate because he had 
seism of the whole matter. 33C. N. 454 : 49 0. L. J. 378 : 1929 
Cal. 457 1929 Cr 0.91. 

jurisdiction of the Court is not aff^ected by the error of 

office in describing proceedings. 1931 All. 305 t I. ft. 1931 All. 136 : 
32 Cr. L. J. 367 s 1931 A. L. J. 117 : 129 I. C. 264 i 1931 Cr. C. 449. 

Jury 

t • *■ .* which IS being 

' ' th the accused 

■ '• s 0. Ill ; 28 Cr. 


Letters Patent. 

Cl. 15 

it is doubtful whether an order refusing to grant a sanction 

to prosecute under a. 195 Cr. P. C. is a judgment within the 
meaning of cl. 15 of the Letters Patent. 24 Bom. L. ft. 817 : 23 Cr. 
L.J. 497 ; 68 1. C. 33, • 

f T- T .j_. , Original Side of the H. C. 

C. for a prosecution his order 
inal Jurisdiction and is not a 
• of the Letters Patent. 1922 
. N. 594 : 31 M. L. T. 287. 
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MIS. <?1SES.— OEKEBAL PfllNCIPLES. 


IVlisceManeous eases— General principles under the criminal 

law — <roti td. 

Cl. £6. 

the powers of the H. C. are limited under oi. 26 of the 

Letters Patent. Where there is no misdireotioo or other error as 
certified bv the Advocate General the certificate Is mfscooceiTed and 
the H. C. has no power to Interfere with the cootriction and sentence. 
Where the court U o&Ued upoTi to review a case under cl. 26 of 
the Letters Patent, it would accept as uoQuestlonsble the statement 
of the trial Judge as to what took place before him in court, (21 0. 
L. J. 377 : 10 B, H. C. R. 75 Re/.). Cl 26 Letters Patent though 
silent as to the procedure to be followed by the Advocate General 
when he la called upon to grant a certificate, requires that the 
certificate should reSeet the judgment of the Advocate General and 
IS presumably granted in the interests of justice, after a eonsi' 
deration of all the available materials. If that judgment is founded 
on incomplete materials or Inaccurate allegations, its weight is dimi- 
nished. in a case where the error ascribed to the Judge depends 
on the evidence adduced at the trial, it is desirable that the notes 
of the evidence, as recorded by the Judge, should be laid before the 
Advocate General when he is asked to grant certificate. The cer- 
tificate of tho Advocate General ehould be granted after he has 
' ' .5’ * * ’ 3 the Crown and has' 

whose accuracy had 
• . • lersons. 28 C. If. 

—where a Judge in his discretion under s. 239 Cr. P C. desires 
to try a number of accused jointly it is not a matter of interference 
e . r .t.. • j z' — — » ae -c .Ufy Letters 


appeared 
General 
beid that 
L. J. 106 : 
' F. B. 
mder ss. 
sdiTtcled 
I forming 


er cl. 26 
C. 248 : 


3931 Cal. 184. Sp. B. 

It is reasonably plain as a matter of construction of cl. 39 

that the words "m any matter not being of criminal jurisdiction'’ 
. ■■ .■ * '■ * ’ * rccs or orders which are 

• ■ 'ildlbat no appeal lies to 

• K. C sitting in criminal 

i . . > ■ ‘ ve was not maintainable. 

58 C. 344. 

the H. C. cannot grant leave to appeal to his Wajesty In 

Council from its deciflon In a criminal appeal either under cl. 41 of 
tbo Letters Tatent or any other provision of law. 33 C. L. J. 406. 
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MIscelianaou* cate»— General prlneiplei under the criminal 

law — Cfinfr/ 

Limitation prnoi in appeal. 

do applicatioQ to the High Court against an order of the 

Court below should be rnade within alxtjr days from the date of the 
order It IS a question of practice no doubt, but the practice Is 
uniform and only In special circumstances can it be departed from. 
The mere fact that the Division Dench of the H. C. issued a rule 
eiparte docs not mean that the question of limitation cannot be 
subsequent!} gone into and that the rule should only be beard on 
the merits. 54 C. 3S4 . 103 I C. 63 . 1927 Cal. 574 ; 28 Cr. L. J. 639. 

Local inspection 6y ilagistrate, result must be recorded. 

It has been settled by authorities that a 3fagistrate must 

• ■ I ' - . •» - — * (li, inspection. Omission of the 

inspection notes prejudices the 
»al. 27 : 71 I. C. G98 i 24 Cr L. 

:I10I. C. 112;29Cr. L. J. 656 s 

where there was DO record at all as to what happened at 

the inspection and the Afagistratc himself did not go to the wit' 
ness box. a conviction based on the Magistrate's own knowledge of 
what took place la bad. 67 1 0. 391 : 23 Cr. L. J. 431. 

a note of inspection by the Magistrate should be placed 

on the record add the parties should be given an opportunity of 
being beard with respect to it. 3 Pat. L. T. 347 : 23 Cr. L. J. 440 , 
1922 Pat 296 i 67 I. C. 616. 

ilagistrate being complainant cannot trg. 

Magistrate ought not to make an order in any case in 
which be is even the nominal complainant. Such an order should 
be set aside and >t will bo for the <^owB to consider whether it is 
expedient to mo'^e further in the matter. 16 Cr. L. J. 801 i 31 I. C. 
317. 

Slagistrate's duty to disregard direction of extra-judicial 
authority. 

See under "Executive considerations must be eliminated", 

ifagistrate s explanofion must be tn polite fan^uoye. 

a Magistrate bas no right in submitting an explanation to 

express himself in language of aonoyance nor to make sneering 
referenceo to a Judge of a superior Court, because nothing is gained 
by using language wanting in decorum and politoness, 51 C. L. J 
51 : 1930 Cal. 278 : 31 Cr. L. J. 1205 : 127 I. C. 267 : 1930 Cr. C. 358 ; 
I. K. 1930 Cal. 843. 

Magistrate's explanation should not refer to matter outside the 
record. 

-—the trying Magistrate is not entitled to make any sugges- 
tion or representation in the explanation which he may submit to 
the High Court of anything which is not founded on the record 
before him. 34 C. W. N. 256? 1930 Cr. C. 613 : 1930 CaL 379 : 32 
Cr. L. J. 18 : I. B. 1930 Cal 880. 
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MI9. 0A8E3.— GENERAL PRINCIPLES. 


(Vliscellaneaus eases — Generat prSnetplas under the criminal 

law — tronfd. 

Cl. SB. 

the powers of the H. C. are limited under ol. 26 of the 

Letters Patent. Where there is no misdirection or other error as 
certified by the Advocate General the certificate is misconceived and 
the H. C. has no power to interfere with the conviction and sentence* 
Where the court is called upon to review a case under cL 26 of 
the Letters Patent, it would accept as usQuestiocable the statement 
of the trial Judge as to what toofc place before him in court, (21 C. 
L. J. 377- 10 B, H 0. B. 75 B^.). Cl 26 Letters Patent though 
silent as to the procedure to be followed by the Advocate General 
when he is called upon to grant a certificate, requires that the 
certificate should reflect the ludgmeot of the Advocate General and 
is presumably granted in the interests of justice, after a consi- 
deration of all the available materials. If that judgment is founded 
on incomplete materials or inaccurate allegations, its weight is dimi- 
nished. In a case where the error ascribed to the Judge depends 

4.u« .—.t..,.. .ji. , ... , lirable that the notes 

' . duld be laid before the 

' • t certificate. The cei- 

' granted after be has 

• * ) tbe Crown and has 

whose accuracy had 
lersons. 28 C, W. IT. 

I ■' 

— —where a Judge in bis discretion under s. 239 Cr. P C. desires 
to try a number of aooosed jointly It is not a matter of interference 

on a certificate of the Advocate General under cl, 26 of the Letters 

Patent. 38 C. L. J. 309 F. B. 

——where there was misdirection to tbe jury and it appeared 

• n , > -J... 1 ~d tbe Advocate General 

itters Patent, held that 
•i. 1121 : 50 a L. J. 106 : 
1; 1929Cal.617F. B. 

where the accused was prosecuted for offences under ss. 

406 and 477 I, P. C. but it appeared that the Judge had misdirected 
the jury on the question of law. namely as to the ingredients forming 
the offence, held that it was fit case for Interference under cl. 26 
and the accused was acquitted. 35 0. W, N, 425 : 1931 Cr. C. 248 : 
1931 Cal 184. Sp. B, 

it 13 reasonably plain as a matter of construction of cl. 39 

that tbe words “in any matter not being of criminal juriediction” 
govern all the classes of judgments or decrees or orders which aro 
bcreinaher in that clause mentioned. Heldlhat no appeal lies to 
the Privy Council against a decision of the H. C. sitting in criminal 
appeal and that the application for leave was not maintainable. 

58 C.344. 

—the H. C. cannot grant leave to appeal to his Majesty In 
Council from its decision in a criminal appeal cither under cl. 41 of 
the Letters Patent or any other provision of law. 38 C. L. J, 406. 
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Miscellancoui cates - General principlaa under the criminal 

law—conf'/ 


Limitation rrnexi tn appeal. 

ao sppiicaticiQ to the High Court against an ordrr of the 

Court briocr rhouM be made mtliin alxt)* daps from the date of the 
order It is a question of practice no doubt, but tho practice Is 
uniform and only in speein) circuinatauces can It be departed from. 
The mere fact that the Division Dench of the H. C. issued a rule 
exparfe docs not mean that the question of limitation cannot be 
subsequently gone into and that the rule should only be beard on 
the merits. 54 C. 394 : 103 I. C. 63 . 1927 Cab 574 : 28 Cr. L. J. 639. 

Local inspection bj/ ifarjistrate, result must be recorded. 

It has been settled by authorities that a Jifaglstrate must 

invariably put on record a note of hU loapcctlon. Omission of tho 
Magistrate to place on record bis iospection notes prejudices tho 
accused 1922 Fat 51 . 1922 Pat. 27. 71 I. C, 698 s 24 Cr. L. 
J. 234. J7 C. 340 fol . 1928 Pat 567 : 110 I C. 112 : 29 Cr. L. J. 656 : 
10 A I. Cr. R. 455. 

nbere there tvas no record at all ns to what happened at 

the lofpeetion and the 3f<‘)gistrate himself did not go to tho wit- 
nesa box, a conviction baaed on the Magistrate's own knowledge of 
what took place is bad. 67 1. C. 591 : 23 Cr. L. J. 431. 

a note of inspection by the Magistrate should be placed 

on the record and the parties should be given an opportunity of 
being beard with respect to it. 3 Pat. L T. 347 : 23 Cr, L. J. 440 . 
1922 Pat 296 : C? I. C 616. 

ilagistrata being complainant cannot try. 

a Magistrate ought not to make an order in any case is 
which be IS even the nominal oomplaioant. Such an order should 
be set aside and it will be for the Crowo to consider whether it is 
expedient to move further In the matter. 16 Cr. L. J. 801:31 I, C. 
317. 

Magistrate's duty to disregard direction of extra-judicial 
authority. 

^ee under “Executive considerations must be eliminated'’. 

iMagiatrate s explanation must 6e in polite language. 

I— a 3fagistrate has no right in submitting an explanation to 
express himself in language of annoyance nor to make sneering 
■> let, because nothing Is gained 

•' and politeness. 51 C. L. J. 

271. C. 267 : 1930 Cr. C. 358 : 


\ Magistrate's explanation should not refer to matter outside the 
'•eqord. 

' • 1 I, entitled to make any sugges- 

, I • e itloD which he may submit to 

, J , is not founded on the record 

I ■ • , ■ Cr. O, 643 : 1930 Cal. 379 : 32 
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MIS. CASES.—OENERAL PRINCIPLES 


Miscellaneous cases— General principles under the criminal 
law— con<rf. 

ifajor o^ence and mxnor offence constituted by same act, 

tbe proposition that where a particular set of acts or onii- 

S 8100 B constitute an offence under the generel law and also under 
a special lav tile prosecution should be under the special law, is 
confined to eases where the offences aro coincident^ pr are practically 


that assuming that the minor offence under sec. 64 of the Post 
Office Act was prored, it was not illegal to convict the accused 
for the major offence only. 1930 Pat. 622 ; 9 Pat. 136 : 135 I. C. 770: 
11 Pat. L T. 234 31 Cr. h J. 934 : 1930 Or. C. 1214. 

—but where a special law such as the Salt law provides lor 
a lighter and separate penalty for the abetment of the offence under 
the Act, the Court cannot impose a higher punishment on the 
accused by proceedine under s 117 I. P C. 33 Cr. L. J. 104 : 12$ 1< 
0. 221 ; 7 0 W, N. 895 : I. R. 1931 Oudh 29. » 

Jlfop. jjreparolion o/, tn criminal coss. 

—a person who prepares a map for use in a criminal case 
ought not to put upon it anything more then what be sees himself. 
Particulars derived from witnesses ezsmined on the spot should 
aot be noted on the body of the map but on a separate sheet of 
paper annexed to the map as an index thereto 28 C W. N. 995 : 
1924 Cal. 1029 . 52 C. 172 • 84 I. C. 654 i 26 Or. L. J. 350, 29 0. W. N.j 
342 • 1925 Cal. 909 : 26 Cr. L. J. 1298 : 89 1. C. 242. ] 

Afedtcal evidence is not always formal. 

it cannot be said as a general rule that medical evidence is 

always lormal. 1912 Pat, 299. ^ 

a Magistrate being untrained in medicine is not justified In 

embarking on an inquiry into medicine without expert assistance 
and bis conclusions are unsound and valueless. 28 C. W. 17. 579 : 
83I.C.631 ! 1924 Cal 64. 

medical experts and others such as Judges who have to form 

opinions and exercise their judgment should have regard primarily 
to the facts and not draw npon their imagination. Otherwise the 
administration of justice would depend upon their individual idio- 
syncrasies and become unstable and unworkable. 32 C. W. 27. 763. 

in cases of murder or of man slaughter it is unreasonable 

Xo oKpeot the to oonvVet vt a ^vroper exp^avtloa aud explanah o,ri 
of the medical evidence is not given vttia voce by a doctor who I 
deal with the matter and satisfy the jury. A jury will somety 
find points which are really against the prosecution but wn 
escape the notice of learned jodges and public pioseoutors. 56} 

.5G6 s 33 g. tv. N. C32 ; 1929 Cal. 244 : 50 C. L. J. 1 : 119 1. 0, 31 
30 Cr. L J. 1031. 
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.f>liseeltaneau« cates— G«n*ral principles under the criminal 

la**— rtjnfrf 


Medical examnation of the body of the accused ir^rn illegal. 

it II not pcrmisiible under the Criminal Procedure Code to 

take bold of a prisoner forcibly and to examine his body medically 
without bis content, buch consent mutt be noted In the medical 
report 1931 Cal 6U1 1931 Cr C 753: 35 C. \V. N 1212. 

-Ifintmiiinj offence in order to try Mumnanly. 

It IS not ripht to minimise an offence for the Court to abut 

Its eyet to a cr iver offence which on the facts found by It has been 
comltted and to refrain from charging the accused tvith that 
offence and by such abstention to justify itself In trying tbe case 
8umm.irily. 1929 All. 349 - 51 A 540 s 27 A L. J. 340 : 116 I. C. 769 s 
30 Cr L. J 6S6. 

Moral conii' fion i« «o Substitute for legal proof. 

in a criminal trial moral conelction of tbe guilt of the 

accused IS under no circumstances a substitute for legal proof 29 
Punj L K 388 1928 Lab. 724 . 29 Cr. L. J. 697 j 10 Lab. L. J. 
311. 110 1. C. 329. 

I. . ^ . .1 . -ar..— X...- r-, r- K, 

, , > > clear Is no 

,■ ■ • . • • . * •■e told by the 

. . • •' >82. 

• . le real motive 

if it Is other* 


—tbe question of adequacy of tbe motive Is not a matter 
■of much importance where the evidence that the accused commit* 
ted tbe murder is clear 69 I. C 449 : 23 Cr. L. J. 721 : 1922 Lab. 
-101 : 4 U P. L, R. (Lab). 89. 

—a clear case made out by tbe prosecution oannot be dis* 
beleived merely because the evidenco of motive is not clear. 49 C 
558 : 1922 Cal. 382 : 71 X. C. 685 : 24 Cr. L. J. 221. 

—-it is unnecessary to prove motive where there is clear 
evidence that tbe accused bas committed the offence. 1925 Lah 
528 . 7 Lab. L. J. 59 : 86 I. C. 406 ; 26 Cr. L. J. 774. 

• r .u. 'ar og the act complained of is 

. 48 O. L. J.307: 30 Cr. L. J 4''J 


• lets are clear it is inimateri.il t'.j* 
nb motive bas been proved. The natural result of ilui.i;!-, , 

knife into another man's stomach is death or euch bodil'* r,,:. 
^ IS likely to result in death. The man who does sucb an i--* 
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Miscellaneous cases— General principles under the criminal 

law — I' 'Tild 

In ]ur> trials it mav bare some value but in trial before experienced 
Judges tbe iiroseciitiun and the defence stand on the same 
footing 46 C L J.36S For \\bat is prims facie case, see 1931 
Cr. C 759 1*131 Cal 607 under the heading •‘/’rima/rtcie, meonin^ o/” 

nbere tbe evidence againat the accused has been found to 

be false and unreliable tbe accused should be acriultted Tbc 
-j- _4_. - - -~rr‘ other way In which 

■ • . • W. N. 1211. 

profeeution irifnea* 

, . . do the best in view 

of tbe available evidence to arrive at some theory as to what has 
actually happened But where the prosecution story is found to be 
untrue lu its fundamental aspects. It will be very difScuU for the 
court to construct any theory on the unreliable version of the 
» — .. j .u . ...K...... M.-j may 1,0 open to tbe Court in 

. . • used 1931 Pat. 516 ; 131 I, C. 

216. 

accused li not bound to offer 
any hypothesis for tbc death of tbe deceased with whose murder 
be stands charged, but wbero a set of facta is proved from which, 
having regard to human experience, only one reasonable Inference 


• • . • . r ■ . .. j 

but to assist the court In arriving at tbe truth aod for that purpose, 
to place before the court all tbe material evidence at its disposal 
44 C. 477 s 24 C. L J. 400 : 2l C. W. N. 33 : 38 I. C. 945 ; 18 Cr L J 
385 F. B. 

It is the doty of tbe prosecution to put all evidence before 

tbe court and tbe only valid excuse for not ezamiaing persons 
who were present on tbe spot and could have given important 
evidence would be that no reliance could be placed on their evidence 
50 C. 318; 1923 Cal. 517. 


‘cutioo to call every witness who 
quiry whether they support the 
theory. He must call all those 
section with the transaction in 
• ition. The 

’ ' ■ ce but the 

. ! •' W.N.727. 

• ' ■ lace before 

whether 


technical one but one founded on common sense and h' 
1929 Pat 275 ; 8 Pat 289 s 10 Pat L. T. 549 : 115 1. 0. 7/0 • 30 
J. 675 : 1929 Cr C. 62. 


merely a 




ms, CASES —OEM'UAL l’RI>CIPLES. 


133? 


Miscellaneous cases— General principles under the criminal 
law— r'-nJ J 

In jiir> trials it iiia' hare some value but in trial before experienced 
Judges tbe prosecuiiun and the defence stand on the same 
footing 46 C L J.36S For wbat is prinia facie case, sec 1931 
Cr. C 759 C.il 607 under the beading '’i'rima /one, meaning o/" 

» here the evidcnre against the accused has been found to 

be false and unreliable the accused should be acquitted Tbo 
accused IS under no ub ligation to suggest nny other way In which 
tbe deceased might bars met his death. 193U M. W. N. 1211. 

if the prosecution story «» alleged by the proieeution teifnesi 

IS found to be fntse, the Court can by all means do tbe best in view 
of the available evidence to arrive at some theory as to what has 
actually happened But where tbe prosecution story is found to be 
untrue m its fundamental aspects. It will bo very dilTicuU for the 
court to construct any theory on the unreliable version of the 
, _ ..j .u ....I,. i,e Qpgjj to tbe Court in 

. • used 1931 Pat 516: 131 I, C, 

. 2l6. 

accused is not bound to offer 
. deceased with whose murder 
* »f facts is proved from which, 

having regard to human experience, only one reasonable Inferenoe 


tbe duty of tbe prosecution is not to secure a convictiOD 
but to assist the court lo arriving at tbe truth and for that purpose, 
to place before the court oil the material evidence at its disposal. 
44 C, 477 : 24 C, L J. 400 : 21 C. W. N. 33 : 38 I. 0. 945 ; 18 Cr. L. J. 
385 F. B. 

it IS the duty of tbe prosecution to put all evidence before 

tbe court and the only valid excuse for not ezaailning persons 
who were present on the spot and could have given important 
-- •»t “ _..ij L, -1 — J __ ‘heir evidence. 


• witness who 

■ • support the 

■all all those 

' • ' • • 'ransaction in 

* • . •matioD. The 

■ ■ ■ * • ’dice but the 

■ ■ M. W. N. 727. 

' ’ ' place before 

■ ■ ■ • • 3 to whether 

■ e ^ ^ merely a 

technical one but one ronndea on common sense and bumanitv 
1929 Pat 275 : 8 Pat 289 : 10 Pat L. T. 549 : 116 I. C. 7/0 • 30 Cr t ’ 
J. 675 : 1929 Cr C. 62. • * 
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UI3. CASES.— OENEBAL PBIKCIi'l.ES. 


Miscellaneous cases — General principles under the criminal 
law— contrf. 

Tvbere a person who fignred very largely in the evidence 

of the approver was not brought before the court as a witness or 
as an accused and there was no explanation forthcoming as to such 
a course, the court might, in such circumstances, properly draw 
an inference adverse to the prosecution. 1931 Lab. 408 : 132 I. G. 
185 ; 1931 Cr C 648 

'be police are entitled. If they like, to rest their case on the 

evidence of two or three eye-witnesses but where it is obvious that 
there were many other people who could have come forward and 
given evidence m the matter but who are not called by the prose- 
cution they should be called Omisioo to do so Js a circumstance 
against the prosecution. 1929 M. W. W. 5S7. 

—the prosecution is juatiSed in not calling as witnesses 
persons who though present at the occnrence are believed to be 
persons who would not speak the truth. 49 C. 358 s 1922 Cah 382, 
120 I. C. 674 : 31 Cr L. J. 176 : 1930 Lab. 82. 1922 Lah. 1, 

it IS not the duty of tb© Public Prosecutor to call or put 

into the witneas-bos for cross-eiamioation a witness whom be 
believes to be a false or unnecessary witness specially where such 
wltnees was called at tbe former trial by the court and not as » 
witness for the Crown, 49 C. 277: 1922 Cal. 461 ; 23 Cr. L. <7. 742: 
69 I C. 630, 45 M. L. J. 846 : 192334. W N. 782. 

->~the police are not bound to seod up a w/tness who they 
think will not speak tbe truth. If the witnesses who have been 
called by tbe prosecution are otherwise worthy of credit, the court 
is not entitled to disbelieve them simply because some persons who 
could have thrown light upon the case have not been called, 74 
I C. 705 : 2 Pat. 309 ; 24 Cr. L. J. 801 : 1923 Fat 413, 

It is no part of tbe duty of the prosecution to examine 

witnesses whom it regards as false or unnecessary. It is always 
open to the defence to elicit lo evideoce why witnesses alleged to 
have some knowledge of the offence have sot been examined and 
to commeut unfavourably on the reasons advanced if they are 
unsatisfactory. 1927 Mad. 475: 100 I. C. 531: 28 Or. L. J. 307, 
16A.84F. B.. 49 0.277,45 M. L. J. 346, Pel on. 10 C. 1070 Hiss. 

42 C. 422 Zh'sl. 

——the pioaecutlon is under no obligation to examine wit- 
nesses who it has reason to believe will not apeak tbe truth. It is 
usual in such circumstances for tbe prosecution to tender such 
witnesses for cross-examinatioD. Tbe defence however is certainly 
entitled to claim that privilege. Having omitted to do so they can- 
not be permitted to make capital of the fact that tbe witness was 
not examined. 34C.W.N, 170:125 I. O. 746; 31 Or. L. 3. 918: 
1930 Cr C. 134 j 1930 Lab. 134. 

i-ezamina- 

• *10 murder 

■■ ■ Mad. 906: 
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Miscellaneous cases— General principles under the criminal 

law— conid 

Public Pro4<’ca/or, dutieicf. 

a public prosecutor U supposed to possess greater legal 

quaUficatioas than the Police officer who conducts pcoseoution ta 
the committing Court and he ought to exercise his judgment on 
the evidence which the police wish to produce. 1925 CaL 88? : 85 
I C 830 26 Cr L J. 606. 

Quantum o/proo/o/o ckarge. 

in a ciiralnal case U is aufficient for the prosecution to 

prove so much of a charge as constitutes an offence punishable by 
law. 55 C. 838 . 3! C. W. N. 319 : 1928 Cal. 675. 

Quashing of proceedings, power of H. C. 

—though the B. C. has power to quash a criminal proceeding 
ID Its early stage before evidence is recorded it should be very 
sparingly exercised In exceptional cases. 39 C L J. 236 : 1924 
Cal 1018: 82 1 C.266 25 Cr, L. J.1258. 

Remarks by Court against stranger. 

—It IS very undesirable that a Judge or a Magistrate should 
make remarks which are preiuotcial to tba character of a person 
who 19 neither a party nor a witness In the proceeding before 
him sod who has, therefore, no opportunity of giving an explanation 
or defending himself against the remark. 23 Bom. L. K. 357 t 45 B. 
1127 : 22 Cr. L. J 335 : 61 I. C. 63 : 6 Bom. Cr. C 54. 

Respeetabtlit!/ of witness how far to be considered. 

—where the word of respectable person le against the word 


Pat. 88. 

Rest” -»»« — r *- 

propertj • ■ . . . • 

is entill . ' ■ . , • , ' . 

IS the I ■ . . : 

to ezecuiu a uuuu lur >uu voiuvoi tun piupeiiy sm me uisposai 
of the title to the disputed property by a oivU court. 44 C. L. J. 
205 ; 1929 Cal. 61. 

Retrial. 

where the prosecution came to court with an incomplete case 

which BO far as it went confirmed the defence, the prosecution is 
not entitled to ask for a retrial. 9 Pat, L. T. 723 : 192S Pat 
293 t 107 L C. 529 i 29 Cr. L. J. 258. 

—where the trial Magistrate after coming to the conclusion 
that the prosecution story is doubtful, discharges the accused. **- 
mere circumstance that another view may be taken of the 
would not justify a retrial. 1930 Lah. 543 : 129 I. C 300 : 

J. 302 : 31 P. L. R. 729 : 1930 Cr. C.691. 
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MIS. OASES— OENESAL PRINCIPLES. 


Miscellaneous eases — General principles under the criminal 
law— conW. 

where a retrial is ordered by the appellate court, where 

it IS possible, the retrial should be by some Alsgistrate other than 
the Alagiatrate who had already expressed a strong opioion oo the 
guilt of the accused person. 24 Or. L. 3. 339 

where a retrial is ordered by the H. C. but It is not stated 

whether the same should he held by the setae Magistrate or by 
some other Magistrate, it should not be presumed that it was the 
intention of the H. C. to direct that the retrial should be held by the 
same Magistrate, The matter is loft entirely In the discretion of 
the Magistrate. 30 C W H. 1002:07 2. C. 943:1926 CaJ, 2173; 
27 Cr L. J. H88 

Bevtsion bu subordinate Courts of tie nuin deasion 
>— <QO subordinate court can sit in revision upon its own 
record and decide whether upon a certain view of the facts, its 
proceedings should be treated as null. Where a mistake is detected 
the matter must be refered to the Bigh Court. 53 il. 870 : 120 I. C. 
628 • 1931 Mad, 292 : 1930 M. W. N. 409 ; 1930 Cr. 0, 1055 : 1930 
Mad. 1001. 

Sentence. 

—■the period during which a person is kept in custody as an 
undertrial prisoner cannot be counted as part of a sentence, nor can 

. ..j- ,* k- — , ..... j L rv » Q_ g|7 . 23 2,. 


• * * * the accused was 

■ t I mental suffering 

to which the accused must in consequence have been subject were 
taken into account in mitigation of (be sentence. 27 C. W. K. 
821 : 1924 CaL 18. 

—greater discretion should be exercised by the muffassil 
Courts in making the penalty fit the crime and the practice of 
commending petty offenders to the Sessions Court after three or 
four convictions should cease. Sven if each persons are comoiitted 
no vtndtetive sentence should be inflicted. A sentence of four 
years rigorous imprisonment for stealing purse containing Rs. 1-2-0 
is highly excessive. 1921 Bom. 463 : 26 Bom. L. R. 434. 

——in a case against a number of accused persona, where the 
evidence is the same against a]], the sentence against each shall 
be the same. 1925 Cal. 581 : 84 J C. 708 : S6 Cr. L. J. 356. 


In awarding sentence ultimate consequences of the criminal 

act should bo considered. Thus where the injuries wero apparent- 
ly simple but were internal and sobsequently were responsible for 
the death of the victim the court ehoutd inflict a sentence in con- 
sideration of the hot that the Injuries resulted in the person's death. 
44 O. L. J. 208 : 1927 Cal. 73 : 99 I. a 39 : 28 Or. L. J. 6. 

— — a deterrent sentence is warranted when a large body of 
men deliberately set out to defy the law. 119 L C. 887 : 1923 Cr. 
C. 251 : 1929 P.t. 502, i.e ,l,o, 1931 M. w. N. 305. 
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MItcellaneout cates— General principles under the criminal 

law —eontd 

a court should wclRh the sentence with reference to the 

crime committed and the clreumstance of the case. To say that 
the court should take into consideration the prayer of the accused 
in his petition that an appeUabla sentence should bo passed, Is 
wholly wronc 58 (!. 392. 

when a person of blRh position and one who has done good 

services to Ouvernment In the past falls a Tietim to temptation every 
body looks to see whether It is not true that there Is one law for 
the rich and another for the poor and a court cannot lightly reduce 
the sentence in such a case to one fat betnw that whtch should base 
been awarded to an ignorant and poverty-stricken offender who 
bad ID the same way fallen a victim to the temptation. 103 I. C. 
797 : 28 Cr L J 749 ' 1927 Oudh 319. 

in a great majority of cases the pies used in defence is the 

stereotyped plea of enmity and it is characterised by a wanton 
disregard of truth and luspUe of laborious attempts, no motive ts 
established between the accused and the Crown witnesses including 
the ocmplainant It ought to be generally known that a false 
defence of this character has a teudeocy to aggravate the offenee 
and IS a factor which may affect the question of sentence. 1930 All. 
277 i 124 I. 0. 45 . 31 Cr. L J 630 : 1930 Cr. 0. 445. 

—there can bs no question of leniency on account of the 
age of the accused when be Is known to be 33 years of age and when 
he is convicted of offenee under s 304 (II), I. P. C. 33 C. W. N. 605 : 
50 0. L J 176 ! 1929 Cal. 785 : 1929 Cr. C. 439 

— -in case of picketicg of liquor shop, impropriety of vindictive 
sentence was shown. 55 B. 220 : 1931 Bom. 70 : 129 I. C. 346 : 32 
Bom L.R 1506: 1931 Cr 0.78. 

plea of guilty will generally InQuence the court in awarding 

a lenient aentence, but the tnabiiity of the prosecution to produce 
the party who was wronged and who was only the important wit- 
ness in the case is no ground for dealing with the accused leniently 
33 C. W. N. 599 : 49 C L J. 432 : 119 I. C SOI ; 1929 Cal. 747 • 30 
Cr. L. J. 1038 J 1929 Cr C. 395. 

where there la one offence punishable with two different 

provisions of law one punishment only can be lawfully imposed 
-31 PuDj. L. R. 73 ; 121 1. C. 726 s 1930 Lah. 266 : 1930 Cr. 0. 298 : 
31 Cr L. J. 290. 

Sessions trial. 

— — U is desirable that shorthaad notes of proceedings of 
Sessions Court should be maintained so as to ensure a full and 
accurate record of what happens in court. 28 C. W. N. 170 ; 38 
C. L. J. 411 F. B. 

a defective summing up to the jury, unless It causes a failure 

of justice Is not ground for upsetting a conviction. 38 C. L J 
309 F, B. 

where a deposition of a witness before a Magistrate differs 

•from the deposition at the Sessione the former should ’ ' i 



1354 
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Miscellaneous eases — General principles under the criminal 
law— confrf. 

be preferred. 1928 Pat. 326 : lOS 1. C. 81 z 25 Cr. L. J- 325 : 9 A. I. 
Ct. R. 545. 


Single icitness, convict^ on the evidence of. 

a coQTictloQ based on the eridecee of a eiogle witness is- 

not illegal but courts must see to it in such a case that the 
evidence is free from, ail doubt. 1925 £.ab. 295 : 84 1. C, 436 : 26 
Cr. L. J. 292. 51 ATad. 956 : 19*8 Mad. 1186 .- 56 M. L. J. 591 : 28 L. 
W. 575. 


Stranffer'e property cannot be detained. 

•—criminal proceedings to (rhicb a person is not a partp ought 
not to be made use of for detaining in court the ptopertp of such 
person, even though the offence ander trial bad something to do with 
that object. 73 I. C. 807 ; 24 Cr. L. 3. 695. 

Substantial justice is not sufficient. 

——in a criminal proceeding the question is not alone whether 
aubatantlal justice has been done acoding to law. Legal forms- 
must be strlctlp conformed to. 1925 Oudb 1. 


5«spi'cion, confie/ion should not be based on. 

*L. r-i'.A-.... o— '-Joy, circumstsace against the 

. • t • . d berosd reasonable doubt is 

. . i . 1 . 54 I. C. 893 : 18 A. L. J. 87 : 

- Pat, 112 r 30 Cf L. J. 835 ^ 

• : 120 I. C. 539 s 31 P. L. R. 


391 ; SI Cr. l! J. 141 1 '1930 Cr! C .: 


——suspicion however grave cannot be substituted for proof 
ID a criminal case. 1928 Lab. 272 : 9 Lab. 531 : 29 Cr. L. J. 481 : 
29 Punj. L. R. 629 : 109 I. C. 209 1923 Lah. 42 : 83 I. C. 5C8 : 26 Cr. 
L. J. 28. 27 Punj. L R. 615 : 27 Cr. L. J- 1594 : 98 I. C. ISO. and a 
1 1 ■ ' . ■ . ' on the ground that there is very 

• • used. 27 Punj. L. R. 615; 27 Cr. 

; . . ■ ' ;-k' • J, 514? 109 J. a 356 ; 29 Cr. L. J. 


Transfer of case, poicerofthe Sessions Judge. 

—the powers of tiaosfer of the Sessions Judge are expressly 
set out In see. 528 (1) Cr. P. C. and there is no further ‘'inherent” 
power of transfer. 1931 AIL 533: 1931 A. L. J. 591 : 1931 Cr. C. 
707. 

Pn'al Court's duly to try off Issues. 

—the trial cowt ehould decide all the Issues ta order to eare 
a remand. 2 Pat. 3S6 : 1923 Pat. 451. 

•“—'It Is the function of the court to determine an issue upon 
the material before it and a litigant cannot t-o allowed to arrogate- 
to himself the right to decide It. 1931 Lah. 473 ; 132 I. C. 515: 32 
P. L. R 49S ; 1931 Cr. C. 697, 
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Miscellaneous cases — General principles under the criminal 
law— contd. 

Tniial offence ichen to be puntehed. 

where the accused was found to be technically guilty of 

a tricial offence under s 3{2 I. P. G. but the Magistrate acquitted 
him since it was shown that the prosecution was Inspired by motive 
other than the pursuit of justice, held that the Magistrate should 
have convicted the accused and imposed a oomioal penalty and he 
ought not to have strained the evidence to support a verdict of 
acquittal. 1930 Pat. 241 . 9 Pat. 113 : 125 I. C. 134 : 31 Cr. L. J. 
789 : 1930 Cr. C. 509. 

CTnstnorn statement of witness cannot be used against accused. 

apart from special cases the unaowm statement of a wit* 

ness so far as the maker in hia evidence does not confirm and 
repeat it, cannot be used against the accused at all as proof of the 
truth of what it asserts. This means not merely that it is in Itself 
insufficient proof but that it cannot be so used at all. It cannot be 
coupled with probabilities which suggest that the witness was more 
likely to tell the truth on the former occasion than in the witness- 
box BO was to go to the jury as part of the proof that what was then 
etated was true. 35 C, W. N. 731 1931 Cr. C. 497 : 131 I. C. 575 j 
1931 Cal. 401, F. B. 

Witness should give their evidence in the witness^bot. 

witnesses wnether they are Government Officers or not 

•should give their evidence in the witness-box or other place set 
apart for this purpose and it is not desirable that they should give 
their evidence 00 the dais by the side of the Magistrate 63 I. C 
461 22 Cr. L. J 669 . 3 U. P. L. R. (Lah.) 78. 

Witnessei withholding information should not be believed. 

witnesses who kept sttence for a long time about the incidents 

which they have deposed and who moreover, when first ques- 
tioned by the police had denied all knowiedge of the affair, are not 
entitled to have their testimony believed. 561. 0 210: 21 Cr. L. 
J. 418. 

but the mere fact that an eye-witness does not come 

forward immediately an investigation is begun is not by itself in 
this country necessarily a sufficient ground for rej’ecting his testi- 
mony. 32 P. L. R. 461. 

Under-trial prisoner, complaint as to treatment in jail. 

when a undertrlal prisoner complains to a court that he 

‘IS not treated in accordance with the jail rules the court baa juris- 
j ... — *_ s .... it and pass necessary orders. 

not different in this respect 
133 I. C. 59 ; 1931 Cr. 0. 850 -. 

MOTOR VEHICLES ACT (VMI OF 1914.) 

S. 4. (Duty to stop vehicle). 

a police officer who Is not engaged in regulating traffic has 

.got the power, under s. 4, part (a), to stop the driver of a • 
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MOTOR VEHICLES iCT. 


S. 4. (Duly to stop vehlete)— cont<2. 

buB OQ the ground thst the bus is oTerloaded and that he wishes to 
•inspect it and check the Ucenao. 57 if. L. J. 457 ; 1929 M. W. N* 
596 : 30 L W 468. 

_ .. j , .. trafiio does not necessarily 

or dangerously driTlng car, it 
IQ this see. 97 I. C. 973 : 2$ 


S.6. (Reekless driving). 

*— 8. 5 refers to a person who la driving a car in a manner 
which would la ordinary ciroumstanccs be proper, but owing to the 
special condition of the road at the time of driving, was improper. 
It does not cover the case where a man is not oq the right aide of 
the road, which is always improper. 16 S. L. R. 147 ^ 84 I. G. 2S3 : 
26 Cr. L. J. 253. 

—the applicant who was driving his own motor car late at 
night, found a horse carriage a little ahead crossing from the loft 
to the right of the road. As >l was safe to pass the carriage in 
front of the left he tried to pats tt on the left, but, when he was 
doing so, tbe carriage in front suddenly swerved again to tbe left, 
with the result, that the motor ran into it. Thereon tbe applicant 
was convicted under s. S of tbe Bombay Motor Vehlelo Act, 1904, 
for driving bU motor recklessly or aegligeotly, held that tbs 
j.i.... «... Li. **rr)age towards his right 

• < . bis course back to the 

‘ • ' tbe position of diOloulty 

• * lieaot could cot bo said 

• ■ • • • • r within the meaning of 

■ • ‘ * ehiclo DO the left is no 

* ' . . . 'Ut the inference arising 

butted by other oircuia- 
stanco appearing in the case. The rule of the road is not an 
iovarlabic or inflexible rule, and a deviation from it may upon 
occasion bo not only iustified but actually necessary, 13 Bom. L. 
R. 126 5 9 I. C. 915 ; 12 Cr. h. J. 167. 

——it is not sufficient to absolve drivets of motor vehicles 
from consequences of rash driving merely to show that the person 
to whom or to whose property they have caused Injury was him- 
self negligent 1931 A, L. J.770: 133 I. a GDI. 

— where the accused drove bis motor vat while in an IntosU 
cated state and as a result of rash driviog a collision occurred, held 
thaMhe series of acts constituting tbe transaction gave rise to an 
-<r. • * •. could also bo convicted 

, • , . . « Motor Vobleles Rules, 

' ■ ■ • ■ ■ • ■ • . -gal la the accused being 

. • ‘ ■ • Bom. L. B. 636 ; 29 Cr. L. 

■■ -1 miles per hour and passing 

'’"'it .V imiea per dout Is not guilty of reckless 

IV ng where the road at the place Is about 40 to 50 ft. wide and 
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S. 6. — (Recklets driving) — eontd. 

there it ample room for four cart to past abreast and there is 
no traffic of any kind at the time except those cars. 1939 Rang 
U : US I C 900 30 Cr. L. J. 539. 

separate tentencet cannot be passed under e. 5 of the Motor 

Vehicles Act and sec, 337 of the Indian Penal Code, for they are 
the same offencca 1931 M. W. N. 397. 

the beat way of stopping reckless driving of Motor Cars U 

for the court to exercise its powers under sub>seo 2 of sec. 18 under 
which the court shall cause particulars of the conviction to be 
endorsed on the llceoce held by the driver and may cancel or suspend 
the licence 90 I. C 330 : 27 Bom. L. R. 1056 : 26 Cr. L. J. 1536 : 
1933 Bom 52ti. 

a person who bad been a motor driver for more than 

12 years during which period he bad carried a good many certificates 
and had never been convicted for rash driving, was convicted under 
8 5 and sentenced to pay a fine and bis licence was cancelled, held 
that the fine was adequate punishment and it was sot necessary 
to cancel the licence, 23 A L J. 790 : 83 I, C. 998 . 6 A, 150 Cr. s 
1925 All 798 . 26 Cr. L. J. 1251. 

$.6 (Licensing of drivers.) 

>—>where owner ot a motor but allowed bis driver to drive bis 
omnibus without a licence and was charged under s. 6 when he pleaded 
that he did not know that the licence had expired, be was guilty 
of an offence under 8. 6. because be muet assure himself before he 
entrusts his car to another person that he is licensed. 105 I. C 674 : 
28Cr L J 962 : 1937 M. W, N. 852: 1927 Mad. 1080 : 53 M. L. 
J. 757 . 51 Mad. 187. 

S. 8. (Production of licence). 

——if a person driving a motor vehicle does not produce his 
licence immediately when called upon to do so by a police officer 
he IS guilty under this see. The fact that the driver bad taken out 
3 licence but left it at home is not anfficient to exonerate him from 
the offence. The word* “upon demand” are clear and can have only 
one meaning, namely, at once directly the demand is made. The 
reason of the rule IS obvious : If a person driving a vehicle has not 
his licence with him and cannot produce it immediately and if be be 
. . • body to evade the Act 

more by police officer 
• • • • only inform the police 

• " t 1 not inform them who 

,.„i, ■ ■■ • ' . 58 I.O. 148: 21 Cr. L. 

.7, 724. 

--the driving of a motor car by a properly licensed driver 
who omits to carry the license with him is not an offence. It is 
only the non>productloa of the license on demand by a police officer 
that constitutes the offence under this see. 1922 Nag. 71 : 65 I. C 
425 ; 23Cr. L. J.73. 
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S. O. (Production of licence) — eoniti. 

■ Ss. 8 and 9 of tbe Ufotor Vehicles Act do not apply to 

permits under R. 24, but to the drlriog licence prescribed by s. 6 
of the sec. and R. 22. Failure of & driver to produce on demand a 
permit issued to him under R. 24 is not an offence. 1928 All. 492 : 
26 A. L. J. 1381 : 111 I. C. 127 : 29 Cr. L. J. 799 ; 50 A. 876. 

DO one l9 a driver wUbin the meaning of this Bootion unless 

he is actually driving. The police officer only can demand tbe 
licence, an order requiring tbe driver to attend a lilagistrate's 
bouse or court with his license is illegal. 49 A. 754 : 28 Cr. L. J. 
492 ; 1927 All. 478 : 101 I. C. 668 ; 25 A t. J. 574. 

it cannot be said that a police officer cannot ask a motor 

driver to produce his licence on the private ground of a private 
person but can only do so when the driver drives the ear on the 
public road. But this law must be administered with sympathy 
and firmness. 97 I. 0.48: 27 Cr. L. J. 1072:7 Pat. L. T. 542: 
1926 Pat. 446 

S. M. (Power of focal Government fe make rules). 

“—the expression “to ply for hire" as used In the motor 
vehicles plying for hire rules ordinarily means to exhibit a vehicle 
In sucb a way as to Invite those wbo may desire to do so to hire 
It or to travel in it on payment to any member of tbe public, thereby 
soliciting custom. 32 Bora. L. B. 337 : 193(> Cr. C. 485 : 1930 Bora. 
161, (1928 Mad 166, 10 Lab. 505) /of. 

“—where tbe accused w«e the owner of a motor*taxi>ear in 
Calcutta and bis driver improperly drove tbe ear into a drain, 
thereby Injuring the passengers, he was liable for any contravention 
of the tules committed by bis Uceosea or servani during the period 
of the licence, 45 0. 430 : 22 C. W. N. 72 : 26 C. L. J. 37 : 42 I. 0. 
601 ; 18 Cr. L. J.985. 

—under Rule 12 the only person wbo is Tespossible for having 
a board fixed upon tbe Car is tbe owner and not the person who 
from time to time, may have tbe use of tbe Car. 97 I. C. 48 : 37 
Cr. L. J 1072 : 1926 Pot. 446 ; 7 Pat. L. T. 542. 

when s prosecution is undertaken under rule 13 there should 

be Independent and direct evidence indicating exactly tbe time 
at which tbe car has heen observed being driven on tbe public 
road with defective lights. 971. C. 48: 27 Cr, L. J. 1072 : 7 Pat. 

L. T. 542 : 1926 Pat. 446. 

under Rule 13 cL (IJ of the United Provinces Sfotor 

Vebfcles Rules, when a person drove a Motor Car with two lamps 
affixed OQ each side of the front pottion of the car showing a 
white light in front, held that the rule was fully complied with 
and the conviction of the accused for tbe violation of the rule was 
bad in tiw 16 A L. J. 623 ; 4S I. C. 1904 : 19 Cr, L. J. 860, 

■ * motorcargocs from the 

' s tbe purpose of turning, 

' ' vehicle, constitutes an 

. • Oder the Madras Motor 

cl«s Act 1907, corresponding to tbe rule 18 of (ho present Motor 
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5. 11. (Power of local Government to make ruIet)>-conM. 
Vehicles Rules. 1916. 1912 M. W. N. 539 s 15 1. C. 487 : 13 Cr. L. J, 
487. 

the amendment of the roles bv the Local Govt, limiting the 

duration of time for which a certificate was to be valid, la ultra tires 
as no power was given under a 11 to make roles for that purpose, 
46 6 646 : 24 Bom L. R. SO : 23 Cr. L. J 169 : 1922 Bom. 42. 

Rules 10 aod L? of the Puoiab Vehicles Rules made uader 

this Act only apply to the driver or to a person using the car at the 
time it IS beiQg driven, and not to an absent owner, m whose absence 
his servant may drive his motor car without lights after the light- 
ing up time. 47 1. C. 444 27 P. B. 1918 : 19 Cr. L. J. 928 : 37 P. 
W, R. 1918 

where the owner of a motor lorry was not In the lorry when 

the driver drove it at exceasivo apeed and where the owner had 
cautioned tbo driver not to exceed the regulation speed and to drive 
with due care and caution, held r. 16 of the Rules framed under s. 11 
of the Motor Vehicles Act makes only the driver liable as it only 
contains a prohibition against driving at a greater speed than that 
stated In the Rule. As to rule 3 the owner of the iotxy, under tha 
circumstances of the case, cannot ha said to have "caused or 
permitted" the lorry to be driven in contravention of Rule 16. 
V’* ' *--t •• .. # lind is net of the essence of 

. * linatly liable for hie eervant'e 

i * but not otherwise and be 

• I • * , • for liability for peimit- 

* • . can be shown that the 

, . • * ' a and assent, express or 

. CaU 985 : 821.0.137: 

Municipalities outside Calcutta cannot under Rule 19 of the 

Motor Vehicles Act. impose tax on motor vehicles plying for hire. 
41U. L.J. 566. 

Rule 19 of the Motor Vehicles Act was passed for the 

protection of the roads and a prohibition under the rule does not 
distinguish between private vehicles and vehicles plying on hire. 
41 C. L. J. 566 : 88 I. C. 1045 : 1923 Cal. 1026 : 26 Cr. L. J. 1269. 

Rule 22 applies only to a person who has got licence to 

drive m another province and not in the United Provinces. 49 A. 
754 : 1927 All- 478 ; 101 1. C. 668 : 25 A. L. J. 574 : 28 Cr. L. J. 492. 

R. 22 was made in order to provide for eases where people 

are injured and the words "if any person is injured" in R. 32 govern 
the whole of the rest of the danse and the other construction of 
the R. 32, vtZ; on the occurrence of any accident. If there is no 
police officer present, the driver or person in charge of the motor 
vehicles shall report the accident without delay at the neatest 
.police station, though possible, cannot be accepted as correct. 27 
A. L.J. 1044 : 1929 All. 750 ; 1191. a 570: 30 Cr. L. J. 1085, 1929 
'Cr. C. 3S5. 
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S. II. (Power of local Government to make rules) — contd. 

^ ~~it is desirable to make the rules clear that there Is some 
oacer who is bound 'to inspect the car. 97 I. C 847: 1926 ilad. 
1084 ; 51 M. L. J. 446. 

~~"Where the petitioner was convicted and sentenced to a 
fine ofRs. 5 for having left a motorcar in a public street unattended,, 
thereby committing a breach of the faye-Iaw No. 10 Iramcd under 
ol. 18 of sec. 559 of the Calcutta MuDic/pa) Act which provides that 
'no person shall have a carriage or cart standing in a public street 
unattended” and this bye-law was eanctionad by the Local Govt, on 
the 6tb January, 1905, whereas Rule 21 of the JUotor Vehicles Act 
framed by the Local Govt, of Bengal provided that “no motor 
vehicle shall be left to stand la a street or other public place unless 
it IS attended by a person holding a special licence granted under 
rule 15. except when the machanism of such vehicle has been 
stopped ” the question was whether the rule framed by the Indian 
Legislature has by implication repealed the bye-law made under the 
authority of the Local Legislatute, held that the test to be applied 
in such cases is whether there is a repugnancy in the two provi- 
sions , that there is no real repugnancy between the two provisions, 
tnaemuch as the rule framed by the Ldcal Govt under the Motor 
Vehicles Act in substance provides only for cases when the mecha- 
nism of the car was stopped, which the bye-law framed by the 
Municipal Corporation applies to all cases, and in each ease no 
person shall leave a carriage or cart atanding in the public place 
unattended. 25 0. W. N. 21. * 

-~where tbo evidence showed that while the petitioner was 
driving bis car one evenioie along a road it jumped over a 
parapet wall only 9 inches high sod fell into a channel and 
the inmates of the car were slightly injured and tho car 
was slightly damaged, there was no accident within the 
meaning of R. 27 (c) of the Motor Vehicles Rules framed under 
a. 11 (2) of tbe Motor VebieJes Act. The word "aoatdeai'' ia not 
defined in the Motor Vehioles Act or in any of tbe Buies framed 
thereunder. Ordinarily it means an event which takes place with- 
out one's foresight or expectation. 51 M. SOI : 103 I. 0. 909 : 29 Cr> 

L. J. 461 ; 1928 Mad 364 : 55 M. L. J. 320 

S. IA, (Power of Governor-General In Council to make 
rules). 

rules 10 and 17 of the Punjab Motor Vehioles Rules apply 

only to tbo driver or to a person driving tbe car at the time it is 
being driven and not to an absent owner. The owner of a car is 
not therefore liable to be fined, because ia his absence bis servants 
drove his motor car without lights after Iighting-up time. 1918 
P. W. R. 37 . 27 P. R. 191S ; .47 1. 0. 444 : 19 Cr. L. J, 928. 

S. IB. (Penalties). 

i* not abetment of tho offence for the master to omit to 
give Information to his servant, unless the omission was illegal, that 
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S. 16. (Penalties)— contd. 

IS to say, in disobedience to an obligation imposed upon him by law. 
9 Bom. L. R. 1 59 5 Cr. L. J. 173. 9 Bom. L. K. 161 : 5 Cr. L. J. 176. 

a servant has no implied authority to engage a stranger 

to do work on behalf of his roaster so as to render the master 
liable for the stranger's acta except in a case of necessity. Where 
cte dnrer in charge of a bus allowed a person haring do licence 
to drive the bus without the knowledge of the owner of the bus 
the latter could not be convicted under s. 16. 47 C, L. J. 460 : 1923 
Cal. 410 1 29 Cr. L J. 694 : 110 1. C. 326 s 10 A. I.Cr. R. 414. 

where a car was driven by a Chauffeur of the accused who 

was the owner without a proper rear light, the facts being that 
though provision had been made for a rear light, yet the illumina- 
tion on the particular occasion was not sufficient to render tho 
registered number legible at a reasonable distance, the owner who 
was not then on the car cannot be responsible and cannot be 
convicted In such and similar cases it would be nothing more than 
reasonable or just, in the first instance to point out to the driver 
(whether owner or servant) that -•« -r .w., i- _ ... 


and Rules except when a previous warning has been ignoi'ed or 
when public safety has la fact been endangered, 76 I. 0. 564 : i 
Bur. L. J. 201 : 1 Rang. 600 : 1924 Rang. 63 : 25 Cr. L. J. 196, 38 0. 
415 Diit., 45 0.430 He/. 

—where a driver of a motor lorry does sot use the lorry in 
conformity with the condition specified in the road-certifiuate the 
owner of the lorry is guilty of an offence under s. 16. Where, 
therefore, a driver was found carrying 17 (while 10 could be carried 
under the road certificate) and one passenger was sitting on the 
mudguard which was prohibited the owner was liable although 
he was not present, 1930 Lab. 86S * 1930 Cr. C. 909, 38 G. 415, 45 C 
430. 1024 CaJ, 985 Bel. on tlP.R. 1918. 1928 Cal. 410. 1924 Bang.. 
63 Dial. 

there is no prohibition against the driving of a car by a 

■ • , . I . . . » t t. . , . , I t • V.' I . 


a motor car which carries malls and also passengers is not 

exempt from the operation of the ordinary rules about licence for- 
drivers and those restricting the number of passengers to be carried 
under the permit. 100 I. C. 1053 : 28 Cr. L. J. 397 : 29 Bom L 
191 : 1927 Bom. 154. 
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S. 16. (Penalties)— conld. 


a Magistrate bas do jurisdietioQ to suspend a permit to 

ply for hire. Rule 41 refers only to a caoeeJIation or suspension of 
a dtlTiag licence 29 Cr. L, J. 771 j 110 I. O. 803 : 10 Pat L. T. 429 : 
1929 Pat 522. 

conditions of the permit apply to the licensed vehicles for 

the period of the licence irrespective of whether it was in use at 
the time as a carriage atanding or plying for bite or the nae waa 
gratuitous. 1929 Pat. 522 j 1929 Cr 0. 282. 


the word “ply” in a motor permit must be read to mean 

ply for hire. Where the driver ased the motor vehicle for trans- 
porting bim&el! and his relations across a road whiobwas not men- 
tioned in the licence, held that he was not plying for hire and that 
there was no contravention of the permit so as to render him liable 
“to be convicted under s 16. 1930 Oudh 251 : 7 O. W. If. 464 : 1930 
Cr. C. 571. 

omission in a summons to specify tbs section of the Motor 

Vehicles Act or rules made thereunder, for breach ofi^ich a person 
Is prosecuted, is a serious defect- 1928 All. 492 ; 29 Or. L. J. 799 : 
26 A. L. J. 1381 .. m I. C. 127 : 50 A. 876. 


—where the owner of a motor car was sentenced to a fine on 

his pleader admitting bis guilt, under s. 16 of the Act for not having 
given information as to the death of a person by motor accident, 
held (1) that there was no aoch offence as that for which the owner 
was convicted either under a. 16 or under any other provision of 
the Act , (2) that the summona (asued by the Magistrate having 
not contained the necessary particulars was Invalid In law and 
consequently need not have been obeyed ; (3) that the admission as to 
guilt by tho pleader did not operate as as estoppel or admission 
preventing the accused from impugning the validity of the procee- 
dings ; (4) that the practice of persons summoned absenting them- 
selves and pleading “guilty’* deserved condcuination and would really 
go to aggravate the offence. 26 A. I*. J. 331 : 1928 All. 261 : 108 
I. C. 230 : 29 Cr. L. J. 357 : 9 A- 1. Cr. B. 341. 

R. 11 of the U. P, Motor Vehicle Rules is not applicable to 

cars registered outside united Provinces. 1930 All. 04 : 1930 A. 
L. J. 527 : 120 J C. 272 : 31 Ct. L. J. 40 ; 1930 Or. 0. 50. 


S. 16. (Cancellation and auspension of licence and 


disqualification for obtaininp lleence). 


where a Magistrate in addition to impoaing a fine for an 

offence under a. 16 of the Motor Vehicles Act suspends (bo licence of 
s motor-driver under 8 18 (2), the sentence is appealable and also 
open to revision by the H. C. 1922 Nag. 71 : 65 I. O. 425 : 23 Or. L. J. 
73. 9 N. h. B. 88fol. 

. the best way of stopping reckless driving of motor car Is for 

to exercise Us powers under sub-sec. 2 of section 18 under 
° J ® court shall cause particulars of the conviction to be 
licence beld by tho driver and may cancel or suspend 
the licence. 90 I. C. 320 : 27 Bom. L. R. 1056. 
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police: ACT (Vet 1861) 

An Act far the Regulation of Police. 

Rule 1067 of the Police Regulations Is ultra tires and illegal. 35 C. 

W N 547. 

S. 4. (Inspector General el Police etc.) 

the District Superintendent of Police is Subordinate to the 

District Magistrate witbm the meaning of sec. 195 of tho Cr. P. C. 
and where the Superintendent has referred sanction in respect of 
an offence under a. 192 I. P C. for false Information to tho Police 
the District Magistrate has power to give sanction. The District 
^[agistrate acts not as a court in such a case and bis order cannot 
be interfered with in revision 45 A. 135 : 24 Cr. L. J. 597 : 1923 
All 149 : 73 J. G. 341. 

S. 7. (Appointment, dismissal etc,, of inferior officers.) 

sec. 7. Police Act does not deal with the punishment of 

offences made punishable by that Act * it merely deals with the 
powers of superior police officers in regard to the control of their 
subordinate officers Under that sec. the controlling authorities are 
empowered to punish not offences but acts of negligence. In this 
case a police constable was dealt with by bis departmental supe- 
riora under s. 7 of the Police Act for having accepted a bribe, held 
that he might also be tried and punished for the same offence under 
8. 163 I. P. 0. 26 P. B. 1915 tCr.): 31 I. C 644 : 52 P. W. R. 1915 (Or.). 
16 Cr. L J. 788 

where a police officer against whom an order of suspension. 

bad already been made was ordered to leave the police lines until 
further orders and by reason of the later order the police officer 
was prejudiced 10 conducting bis defence, held that assuming the 
order was legal it was an unreasonable one. The Police officer 
should on the other hand be given every opportunity to prepare 
his defence and not be hampered. 35 C. W. N. 547. 

8. 7 provides confinement for a term not exceeding 15 days 

as an alternative punishment for suspeneion. The section does not 
contemplate confinement In addition to suspension and certainly 
not indefinite confinement. To order a police officer to live in the 
police lines until further orders and not to leave the lines without 
permission is to confine him in those lines. Such an order is clearly 
Illegal. 35 C. W. N. 547. 

S. 8. (Certificates to Police officers) 

a police officer in Calcutta after suspension, does not con* 

tinue to be a police officer, A police circular relied upon as 

It. . j.i.-i, * .. ,1 . . . , 2^^^ 

intion 
natter 
0. P'i 
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S. 9. (Police Offlcar not to resign without leave or two 
■months' notice.) 

the accused did not return to dutr on the expiry of casual 

leave and was prosecuted and fined. During the pendency of the 
trial he was suspended After trial be was re>lostated and asked to 
join which be did not do. He was then tried and sentenced to impri- 
sonment , held that the two were distinct offences and he was rightly 
convicted. 42 A. 22 : 17 A. L. J. 873 1 20 Or. L. J. 475 ; 52 L O. 63. 

S. 10. (Police Officers not to engage in other employ- 
ment) 

——the conduct of a Police officer in carrying on and conducting 
a shop conies within the purview of this section and can be con- 
victed under s 168 I. P. G. The words “any employment or office 
whatever*' in the section are wide enough to cover the case of a 
Police officer who engages in trade 43 1. C. 440 : 19 Cr, L. J. 152 
■(Cal.) 


S.13. (Additional police olllcerS employed at cost of 
individuals } 

——a Magistrate has no power to realise the coat of a police 
ODDstable from an Individual. I W. R. 15. 


S. 17. (Speeial Police Offieera) 

‘—Special constables should not be appointed except In the 
three eases mentioned in the aectioo. not for an apprebeodrd 
Increase in murders. 18 W. E. 67. or because tbere Is a dispute 
about land. 35 C. 454. 

—the only legitimate object of appoiuting speeial constables 
IS to strengthen the ordinary police force by the addition of 
euUabie persons. When such appointments are not made with 
the object above stated, proceedings under sec. 19 will not be 
permitted. So where the members of one party to a ferry dispute 
were appointed as special constables, but no Instruction for the 
performance of any kind of police duty were issued to them and 
the circumstances showed that It was never really intended to 
employ them as police officers, held that their prosecution under s. 19 
of the Police Act for refusing to serve ns special constables was 
illegal. 43 C. 277 i 20 C. W. N. 855 : 17 Cr. U J. 197 : 34 I. 0 309 

——the failure of a person who was appointed special constable* 
to attend at the police station to receive his belt and take charge 
of hia appointment as special constable amounts to a refusal to serve 
within the meaning of sec. 19 of this Act. 43 I. C. 251 : 19 Cr. 
L. J 91. 28 Cal. 411 Dial. 


— —an order under a. 17 appointing certain persons as special 
constables i* an executive order and cannot be made the subject 
of revision under s. 435 of the Cr. P. O, 20 O. C. 229 : 42 I. 0. 132 : 

O. W. N. 727, 34 I. 0. 309, 

-Jj L-. 451) lief. 
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S. 19. (Refusal to serve as special Police Officers). 

a refusal bv a person appointed as a special constable to 

accompany the Inspector who informed him of the appointment 
to accompany him to the station is no offence. 28 C. 411. 

but the failure of a person who was appointed special 

constable, to attend at the police station to rcceWe bis belt and 
Cake charge of hit appointment as a special constable amounts to 
a rafusal to serve 43 1. C 251 : 19 Cr L. J 91, 28 C. 411 Dial. 

refusal to serve when the order of appointment is illegal 

IS no offence 35 G 4S1 

• • * t of appointing special constable 

. force by the addition of suitable 

• • , , • arc not made with the object 

• , . 19 will not be permitted So 

when the members of one party to a ferry dispute were appointed 
as special constables, but no instruction for the performance of 
any kind of police duty were issued to them and the circumstances 
showed that it was never realty intended to employ them as police 
officers, held their prosecutions under this sec. for refusing to serve 
as special constables was illegal. 43 0, 277 : 20 C. W. N. 885 : 
17 Cr L J 197 • 34 1 C 309 

S. 23 (Duties of Pctlce Offleara). 

— ~tbere is no authority for tbe proposition tbst tbs police 
are empowered to prevent .only cogoitabls offence. Some colour 
IS given to the proposition by sec. 149 Cr., P. C. which provides 
only for the prevention of cogniseble offences by tbe police. But 
see. 23 of the Police Act appears to give wider powers for pre- 
■venting offences in general Tbe word “offences" In that sec. is 
not defined in tbe Police Act and it does not appear to be governed 
by the definition of “offences" in sec. 40 of tbe I. P. C. enacted in 
the previous year. The Police Act was clearly Intended to give 
the police force, then newly formed, extensive powers of preventing 
breaches of the law, and it is cot outside their powers to stop 
..a ptie which is being held without a licence. 8 L. B. R. 329; 10 
Bur L T. 17 : 17 Cr L. J. 347 : 35 I. C 523. 

— s. 23 prescribes the duties of a police oSioer and one of 
the duties mentioned Is to collect end communicate intelligence 
affecting the public peace. A report, therefore, made by a Sub- 
Inspector of police to a superior officer regarding suspicions 
against persons residing within tbe jurisdiction, fails within tbe 
meaning of sec. 23 and a suit brought after a month from the date 
K>f notice is time barred. 1930 Lab 592 : 125 1, C. 379. 

S. 24. (Police Officers may lay informations etc.) 

-^the report of the police referred to In ss. 4 (h) and 190 (b) 
-Cr. P. C. is not confined to reports under chapter XIV of the Code 
upon information lodged to tbe police but embraces all reports 
submitted under s. 24 of tbe Police Act. The duties of tbe police 
^s to the laying Information and moving tbe Court for action Is 
irrespective of any information lodged to tbe police by any.... 
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S. 24* (Police Officers may lay Information etc ) — contd. 
referred to in Chapter XIV of the Cr. P. O. Hence it Is not 
necessary that the police officer ahouM be examined on oath 
before taking action. Even if It were necessary the omission of 
such examination is a mere irregularity which could he corereo 
by ezamining him afterwards- 1 Pat. L- T. 446 : 59 I- C. 41 : 
22 Cr. L. J. 9. 

the information if defamatory is not priyileged. 4 P. ”• 

R. 1910; 5 I.C 714. 


S. 25. (Police officers to take charge of unclaimed- 
property and to dispose it as directed by Magistrate.) 

■ - timber claimed by a landowner as haring been washedi 
on to bis estate by a river, is not unclaimed property. 9 W. G. 97. 


S. 26. (Magistrate may detain property and 
proclamation.) 

until the property is declared under s. 88 Or. P. C. 

at the disposal of the Government, any creditor of the eeco 
may attach it in execution of his decree. Where at the titfjg 
the attachment and application for s-tle no action bad been ifl 
by the Government under ss. 87 and 88 Or. P. C. no rIghiH 
accrued to the Govt, under s. 88 (7). 6 L. 6. K. 57 i 13 Cr. L. ^ ■ 
15 I. C. 984 ; 5 Gom. L. R. 113. ■ 

5. 29. (Penalties for negleet of duty, ete.)^ 


When punishable. '' 

——an order by the Superintendent of Police that the Sowars 
belonging to the Mounted Police Force should groom their horses 
is a lawful order regulating the duties of the men under his com* 
mand which they are bound to obey and disobedience of it is punish* 
able under this sec. 56 I. C. 497 : 21 Cr. L. J. 465 (Pat.) 


sending an incorrect report of a local investigation 15 ^ 

B. 17. omission to give information regarding the commission of a 
riot. 21 W. R. 30 are offences punishable under this sec. 

when a seoior''oflicer permits a subordinate police officer 

to take out a first Information report and dictate It to a stranger 
he commits an offieoce under this sec. 2 pat. L. W. 188 • 42 I. C. 


the accused a police constable was ordered by his superior 

officers to join a fatigue party for the purpose of removing certain 
furniture from the office of the lospeotoi General of Police. He 
refused to do the work and was tberfore convicted upon a summary 
trial of an offence under this sec In revision by the Chief Court 
It was contended that gisen was not lawful because 

~. r- ’ .. — J , . citable who had 

. , , ■ of duty could 

' ■ . ■ I. ■ held that per 


an order of this 
u u uutlcs to perform 
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S. 29. Penalties for neglect ef duty— coniJ. 

TTorks of this nature ivben necessary. In “extra guard, fatigue or 
other duties” in the table of puntshments given in chap. XVI of the 
Police Rules, against serial Ko 8. the word “extra” qualifies alt the 
subsequent words It is not fatigue duty as such which is penal, 
but extra fatigue duty. It was further held that a summary proce- 
dure should not be employed in eases in which Qovt. servants, no 
matter what their rank, arc concerned os accused persons. 15 P. 
W. R 1911 9 1. C. 831; 12Cr.L.J- U3 ; 184 P. L. R. 1911. 

—failure of Sub-Inspector of police to prosecute a person for 
an offence as ordered by the Superintendent of Police amounts to 
an offence under a 29 1926 All. 562 : 95 I. C. 765 ; 27 Cr. L. J. 845. 

where a Sub-Inspector of Police was proved to have without 

permission allowed the tTxukteer for the defence to see the case diary 
and take notes therefrom, held that the Police Sub-Inspector was 
guilty of an offence under s 29 of the Police Act coupled with 
rules, and that the muAleer was liable to be convicted for abetment. 
10 Pat L. T 703. 

Il'ften not punishable. 

—to be punishable there must be a deliberate and intentional 
violation of duty, 17 W. R 34, mere negligence or rashness is not 
punishable 19 W. R 7. 

the accused who were police constables were taking an under- 


tables had orders to travel by camel cart and they committed no 
breach of the rule thereby. 83 I C, 663 : 9 O. & A. L. R. 928 : 26 Cr. 
L. J. 103 : 1925 Oudh. 281. 

a police officer under suepension is not punishable for 

withdrawing from his duties without permission. 17 W. R. 12. lOA. 
459. 

——a police ofSer is not punishable for not arresting a person 
against whom he does not believe there is sufficient evidence 26 
W. R. 8. 

— —a police officer not doing extra drills ordered as a penalty 
is not punishable under this eeo. 12 C. 427, 

■ a chief constable authorised to depute his subordinate to 
proceed to tbe place where a crime has been committed, does not 
commit an offence by not proceeding to the spot. 1 Agra. 1. 

—a police officer was convicted under s. 29 of tbe Police Act 
for overstaying his leave. His defence was that be was detained 
by important private business of his own and therefore could 
join in time, held that in tbe ciroumstances of the case it 
not be said that he failed without reasonable cause to 
87 
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S. 29, Penalties for neglect of duty — eonti. 

himself to duty on the expiration of his leave, and the convicUcn 

should be set aside. 25 C. W. N 408 : 66 I. C. 67 : 23 Cr. L. J. 227. 

where a police officer was served with one order of transfer 

and then with another order which be could reasonably have 
construed as cancelling the previous order and did not comply 
with the first order, ho could not be convicted of wilful breach 
or neglect of a lawful order made by a competent authority. 
1922 Pat. 207. 

— a police officer, who on the expiration of the leave was 
really ill and was treated by a private medical officer and therefore 
did not report himself for duty, cannot be punished under s. 29, 27 
Or. L. J. 1111 : 97 I. C. 423 t 1927 Lab. 15, 

where the order under a. 7 of the. Act is illegal no conviction 

under s. 29 cao be sustained for disobeying such an order. 35 
C. W. N. 547, j 

—■before the police officer can bo convicted of an offence 
under s. 29, it must be found that he is guilty not of mere neglect, 
but of deliberate and Intentional violation of duty. Where there- 
fore there is sot even mere neglect on bis part but above lotentlonal 
violation of duty, offence under this eeo. is not made out. 17 W. 
E. Or. 34 Rel. on. The mere escape of a prisoner from lawful custody 
does not make the constable, in whose charge he was, guilty of an 
offence under a. 29 of the Police Act. J927 Oudh 257 1 103 1. 0. 
200 : 28 Cr. L. J. 664. 

——the expression '‘violation of duty" in s. 29 implies some- 
• - *■' — — 4. — -form a duty. It may under 

• omission but such omission 
by law and it is the duty 
jve that. 1928 Lah. 164: 29 
L. J. 285 : I. L. T. 40 Lah. 

128, 

I -the expression “police officer" applies to all the members 
of the police force la whatever capacity they may be employed 
including constables. 1929 Lab. 325 ; 30 Cr. L. J. 635 ; IIG I. 0. 
611. 

—a police officer doing bis best to keep rioters out who Is 
carried into a building by a rush of the very men wbom be is 

4. 4.. In irdJco up to the time 

' ■ I . ’ • . buiiding the persons 

' • r' of cowardice so as to 

■ _ . ' ■ ' 5 N. 

S. 29 is real/y intended to punish intentional or wilful acts 

of the police officers as described therein and the expression “with- 
drawal from d-tr” • »-*«-»» — t— r.— t 4.._ , , 

one's duty i ■ ■ * ■. > 
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S. 29. Penalties for neglect ot duty, etc.— conltf. 
police ufHccrs had been giTcn two days halts ; held that he was 
Dot guilty under s. 29. 1929 Lah. 33S : 116 l.C. 611: 30Cr. L. J. 
635. (6 C 625. 6 All. 495) Pel. on. 

Jurtadiclion and (rial. 


the power ot the court to punish a public servant for an 

oifeDce against the law Is not taken away simply because the 
offender has also been punished by bis departmental superiors. 
15 P W. K 1911 : 181 P. L. R. 1911 : 91. C. 83l : 12 Cr. L. J. 143. 

a Magistrate, and not a Sessions Judge can try an offence 

under this section, 1 W. R 5. even though the trial be with 
respect to an offence cognizable by a Sessions Judge, on which thero 
is an acquittal. 9 W. H 36 

summary procedure should not be employed in cases in 

which Government servants, no matter what their rank, are 
concerned as accused persoos. IS P. W. R. 1911 : 181 P. L. R. 1911 : 
9 I. C. 831 : 12 Cr. L. J. 143. 

the section gives no jurisdiction over European British 

subjects, 3 N. W. 128 or persons who are not police-officers. 10 
0. L. R, 521. 

— Cantonment Magistrate may try without a complaint, 
but there must be a formal trial. 1 Agra 24. A District Magistrate 
is not, on account of his being tbe bead of the police, debarred 
from trying an offence under tbo aection for breach of tbe order of a 
Reserve Inspector of Police. 22 A. 340. 

•>-~R«261-A of the Police Manual la merely an enabling rule 
. . . ' ** . : ’ ■ ■ I a ptoseeutioQ 

. ' . . . • • ipellate Court 

. . . I lies. Where 

. " . . . * 409 I. P. 0. 

• . ' appeal altered 

• ' ' ' • leld that the 


8.30. (Regulation of public assemblies and processions 
and licensing of same). 

the words of section 30 of tbe Police Aot are sufficiently 

, . -i,- *«.. c jsjue a general notification 

, •• I weniag or collecting assemblies 

• • . , , . • without a licence. The terms 

. , ' • ' ’ . to cover a prohibition without 

any limit of time. Resistance to such an order issued under the 
law IS resistance to the execution of law or legal process within the 
meaning of sec. 141 1. P. C. 2 Pat. 131 : 1 Pat. L R. 139 : 3 Pat. 
L. T. 58a : 68 I. C. 945 : 23 Cr. L. J. 625 1 1923 Pat. 1 F. 8. 

this sec. does not empower the police officer to issue a 

general notice that anyone taking out a procession passing a 
mosque must take out a license. Jt does not contemplate his 
taking any action until be is satisfied that it is intended to take 
out a procession which in the opinion of the Magistrate if 
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S. 30 (Regulation of public assemblies and processions anct 

licensing of same} — contd, 

trolled would be likely to couse a breach of the peace. 35 G. W. N. 
187. 

—•procession is the action of a body of persons going or 
oiarchiog along in orderly succession in s formal or ceremonial wsy, 
especially on a religious ceremony or on a festive occasion. 
Vf here an Image was merely carried down the Chat by four or five 
oatneTs and immersed in the river and there was nothing to be 
described as a body of persons going or jnar?hiog along in orderly 
succession in a formal or ceremonial way. it is not correct to say 
that it was carried in a procession 1931 Cal. ISS : 130 I, C. 239 : 
33 Cr. L. J 462 ; 1931 Cr. C. 160 : I. R- 3931 Cal. 367. 

—an assembly of five or more who had the common object 
of resisting the execution of the Superintendent's order is an unJaw- 
0.1 — net and mere words. 

■ I effect, will not be 

■ . . . the conduct of the 

'• • mand of the PoUfe 

may ctearlv constitute overt acts and establish a common object 

141 cl, f2) I. P. 0. If 

vboso duty it was to take 
0 persists in remaining with 
be said that be shares the 
m of the Superintendent's 
. J. 625 t 68 I. 0 945 t 3 Pat. 

—to support a convtctfoo under a 145 there must bo evidence 
that the accused shared in the common object to resist the execu* 
tlon of the order, jlbcre eate 

— — >a notification issued by an extcutire authority in the 
exercU© of a power conferred by statute is as much a part of the 
taw as if it had been incorporated within the body of the statute at 
the time of its enactment and resistance to the execution of such 
a notification Is resistance to the execution of a law or legal 
process. Aboie cate 

a general or special notice is necessary under s. 30 when- 
ever the Superintendent of Police Is to control asaemblies at fesll- 
Titles by means of licenses. S9Cr. L. J. SIS: 49 1. C. ?<3. 

—the proof of general notification promulgating the order Is 
not enough. It is the duty of the prosecution to prove by positive 
evidence that the accused had knowledge of the order. Since the 
District Magistrate has the general control over the matters 
referred to in as. 30, 31 and 32 of tbo Police Act he has authority 
to make an order ptobiblling particular kinds of traffic on a road 
liable to obstruction, during the day time. 63 I. C. 86S : S3 Cr. L. J. 
705. 

— ~in a license issued under a. 30 (S) there was n condition that 
the •'■peed of the procession shall bo under the direction of the 
Msglsirato and the local polite." Held that before auch a eondltlon 
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S. 30. (Regulatipn of public assemblies and processions and 

licensing of same)— confd. 

could be made tbo subject of prosecution it should be entered in the 
license m clear sod unamblRuous terms and a license cannot be 
prosecuted for the violation of a condition which is so vague and 
indefinite that it is difficult to hold that the licensee was bound to 
obe7 the orders of the Magistrate and the local police as to the speed 
of the procession. 3U Pun]. L. R 261 s lU I. C. 716 : 30 Cr. L. J. 
371 1929 Lab 401. 

this sec gives the Police power to control processions. 

But the Police have no power to forbid the issue of a procession* 
The power to control does not include the power to forbid If the 
applicant chooses to take out his procession after applping for bis 
license and without waiting to acquaint himself with the conditions 
on which the procession is permitted to take place he does so at 
his own risk provided the licenso has been issued. The word 
“issue ' signifies that if the Superintendent of Police signs the 
license and delivers it to some one with directions that it shall in 
due course be delivered to the applicant, it has been “issued" ; if 
however the license bad not been issued, he is odIf bound to see 
that the general law is not brokeo. 4 Pat. 795 : 93 I. C. 986 t 27 Cr. 
L. J 522 1 1926 Pat. 173. 

^—disobedience to an order under s 30 (2) of the Police Act 
constitutes resistance “to the execution of any law" within the 
meaning of a. 141 I. P. C. I9.»l M. W. N 489. 

—a notice issued by the police under s. 30 (2) of the Police 
Act prohibited all persons intending to organise or promote any 
procession from dolcg so without applying for a license. The accused 
did not organise or promote hut merely joined in the procession ? 
held, (1) that there was no disobedience of the police order and 
that the conviction uoder 8. 32 was bad in law ; (2) that where the 
police order is disobeyed, the proper procedure Is that provided in 
8. 127 Cr P. C. to order the procession to disperse and, when such 
order is disobeyed, to charge the persons for being members of an 
unlawful assembly. 1927 Pat. 191 : 28 Cr. L. J. 443 : 8 Pat. L. T. 
245 : 101 I.C. 475. 


there is no provision of law which makes It Incumbent on 

an applicant for a license, to provide sureties or which authorises 
the officers concerned to demand euch sureties. 1929 Lah. 404 ■ 
30 PudJ. L. B. 261 ; 314 I. 0. 71$ : 30 Cr. L. J, 371. 

the object of the license under the Police Act is to 

the preservation of public order. Consequently where the 1> 
contained a condition that no member was to carry lathi < 
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S. 30. (Regulation of public assemblies and precessions and 
licensing the satn e) — contd, 

the licensee must undertake to see not onl 7 that no member of the 
procession carried a lathi when the procession started but also 
that no one subsequently joined it with a lathi. 1928 Pat. 166 : 
6 Pat. 763 ; 106 I. C. 706 .• 29 Cr. L. 3. 114 r 9 Pat. L. T. 395. 

the District Superintendent of police under s. 30 is autho- 
rised to regulate the extent to which music may be used in the 
streets on the occasion of festivals and ceremonies, but a prohibi- 
tion of every kind of music is not covered by the word “regulate." 
51 A. 485 s 116 I. C. 814 ; 27 A. L. J. 180 : 1929 Cr. 0. 176 : 1929 All. 
201 ; 30 Cr. L. J. 696, 39 A. 131 Rel. on. 

• — where the Superintendent of Police passed an order under 
3 30 of the Police Act on 18.7-1926 that no procession should be held 
without license and it appeared that it was intended for the ensuing 
Maharum festival and the accused were prosecuted for the breach 
of the said order on the ground that they joined a procession on 
19-3-1927, held that the notification of 1926 though existing was not 
operative after the occasion which called for it had passed 
away and that consequently the conviction under b. 32 was not 
sustainable. 32 0. W. N. 162 ; 29 Cr. L. J 126 : 1928 Cal. 272 ; 1D6 
I. C, 718 

S.30A. (Powers with regard *o astembly an^ precession* 
violating eondition of licence). 

-~-tbe fact that the provisions of sec. 30 A, of the Police Act 
give power to the Magistrates to stop any procession which 
violates the conditions of any liceoso does not relieve the licensee 
from the duty of complying with the terms of the license. 1928 Fat. 
166 : 6 Pat. 763 ; 106 I. C. 706 : 29 Cr. L. J. 114 : 9 Pat. L. T. 395. 

s 30 A merely gives an additional power to the officers 

concerned to stop the procession aod then, if it does not disperse, 
to deal with its members as members of an unlawful assembly. It 
is not a condition precedent to the prosecution of the licensee for 
violation of tbe cooditioa of the license that action should first be 
taken under H. 30 A. 1929 Lab. 404 : 30 Puni L. R. 861: 114 I. O. 
716 : 30 Cr. L. J, 371. 

S. 3t. (Police to keep order in public roads, etc.) 

the proof of general notification promulgating tho order is 

not enough. It is tbe duty of the prosecution to prove by positive 
evidence that the accused Imd knowledge of the order. Since the 
Di.strlct Magistrate has tbe genera) control over the matters 
refered to in as. 30, 31 and 32 of tbe Police Act be has authority to 
tnakoan order prohibiting particular kinds of traffic on a road 
liable to obstruction, during tbe day time. 63 I. C. 865 : 32 Cr. L. J. 
705. 

—though see. 32 of the Police Act docs not speciricnlly refer 
^ the issuing of orders under s 31 of tbe Act it Is tho duty of tho 
Police Under s. 31 to keep order, which can be kept only by issuing 
orders, whether thoeo orders be written or verbal or by signs, as in 
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S. 31. (Police to keep order In public roads< etc.) — contd. 
the case of the direction of the treflic. 50 I. C. 489 : 20 Cr. L. J. 
813 15 N. L R 51. 

the ob}cct of ss 30 to 32 of the Act la that the public peace 

and order should be kept and orders passed under them including 
orders under s 31, arc not for the purpose of deGning the rights of 
persons or of deciding who Is in the right or who is in the wrong 
in the case of anjr dispute in a public place. The Police may issue 
and in the exercise of their discretion are bound to issue, any orders 
calculated to keep order and reasonably considered necessary, in the 
special circumstances of the occasion for that purpose. SO I C. 
489 20 Cr. L. J. 813 ; 15 K. L. R 51. 

it IS a questin of fact in every case whether the orders 

passed were issued in the exercise of the duty of keeping* order and 
were reasonably considered necessary for keeping order Moreover 
the duty of keeping order being cast upon the police, they are 
pritna/ucte the best judges of what orders are necessary for that 
purpose, and there is a presumption that any order issued were 
issued in pursuance of duty. Everything depends on the ciroum- 
stances in which the orders are issued. Held, therefore, that the 
police may issue orders under s. 31 for the preservation of order 
..J . 1..4 ,L.. ....A ..e t« an offence under s. 31. 

5 ' . • wer to pass any order 

■ *. • • or ‘’preventing obstrue* 

tlon”. But the question whether a particular order could be held 
to be legally justiGable under the eection must depend on the facts 
of each case. Where the processionists were not disorderly and 
ail that was alleged was that there was some obstruction to traffic, 
which the Police could have easily prevented by ordering the 
processionists to make room for the traffic, held that under the 
circumstances the Sub'Iospector of Police exceeded his powers in 
giving an order for the dispersal of the procession. 1931 Lab. 33 ; 
32 P. L. R 52 ; 130 I. C. 42*^ ; 1931 Cr. C. 97 : 32 Cr. L. J. 532 ; I. R. 
1931 Lah. 297. 

, , .J oralorderbya police 

the public at any place of 
irtieular locality, orders bad 
e to levy tolls on animals 


S. 32. ^Penalty for disobeying orders Issued under last three 
sections, etc.) 

—though seo. 32 of the Act does not specifically refer to ' 
issuing of orders under B. 31 of the Aot, It is the duty of the po” 
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S, 30. (Regulation of public assemblies and processions and 
licensing the same) — contd. 

the licensee must undertake to see not only that no member of the 
procession carried a lathi when the procession started but also 
that no one subsequently joined it with a lathi. 1928 Pat. 166 : 
6 Pat. 763 : X06 I. C. 706 : 29 Cr. L- J. 114 : 9 Pat. L T. 395. 

the District Superintendeot of police under s. 30 is autho~ 

rlsed to regulate the extent to wbiob music may be used in the 
streets on the ocaasion of festivals and ceremonies, but a prohibi* 
tion of every kind of music >5 not covered by the word "regulate." 
51 A. 485 : 116 I. O. 814 j 27 A. L. J. 180 ; 1929 Cr. C. 176 i 1929 All. 
201 : 30 Cr. L. J. 696, 39 A. 131 Ret. ott. 

■ where the Superintendent of Police passed an order under 
s. 30 of the Police Act on 18*7-1926 that no procession should be held 
without license and it appeared that it was intended for the ensuing 
Maharutn festival and the accused were prosecuted for the breach 
of the said order on the ground that they joined a procession on 
19-3-1927, held that the notification of 1926 though existing was not 
operative after the ocoasioo wbieb called for it had passed 
away and that consequently the couvSetion under 8. 32 was not 
BUBtalnable. 32 C. W. N. 1G2 ; 29 Cr. L. J. 126 *. 1928 Cal. 272 : 106 
I. 0. 718. 

S. 30A. (Powers with regard to assembly an^ precessions 
violating condition of license). 

-—>the fact that the provisions of sec. 30 A. of the Pollcs Act 
give power to the Magistrates to stop any procession whioh 
violates the condUIons of any license does not telievs the licensee 
from the duty of complying with the terms of the license. J928 Pat. 
166 : 6 Pat. 763 ; 106 I. C. 706 : 29 Cr. L. J. 114 : 9 Pat, L. T. 395. 

8. 30 A merely gives an additional power to the ofiicers 

concerned to atop the procession and then, if it does not disperse, 
to deal with its members as members of an unlawful assembly. It 
is not a condition precedent to the prosecution of the licensee for 
violation of the condition of the license that action should first be 
taken under s. 30 A. 1929 Lab. 404 ; 30 Punj. L. R. 261: 114 I. C. 
716 : 30 Cr. L. J. 371. 

S. 31. (Polieo to Keep order In public roads, etc.) 

the proof of general QOtiiicatloa promulgating the order is 

not enough. It is the duty of the prosecution to prove by positive 
evidence that the accused bad knowledge of the order. Since the 
District Magistrate has the general control over the matters 
rofered to in ss. 30. 31 and 32of tha Police Act he has authority to 
make an order prohibiting particular kinds of traffic on n road 
liable to obstruction, during the day time. 63 I. 0- 865 ; 22 Cr. L. J. 
705. 

■ though sec. 32 of the Police Act does not specifically refer 

to the Issuing of orders under a, 31 of the Act It Is the duty of the 
1 ollce under 8. 31 to keep order, which can be kept only by Issuing 
orders, whether those orders bo written or verbal or by signs, at in 
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S. 3>. (Paliee lo kvep erd«r In public road*> etc.) — contd. 
the case of the direction of the traffic. SO I. C. 489 : 20 Cr. L. J. 
813 . 15 N. L. R 51. 

the object of 8s 30 to 32 of the Act ii that the public peace 

and order should be kept and orders passed under them including 
orders under s 31, arc not for the purpose of defining the rights of 
persons or of deciding itho is io the right or who is in the wrong 
in the case of any dispute m a public place. The Police may issue 
and in the exercise of their discretion are bound to issue, any orders 
calculated to keep order and reasonably considered necessary. In the 
special circumstances of the occasion for that purpose. 50 1. C. 
489 20 Cr L. J. 813 ; 15 N. L. R 51 

It IS a questin of fact in every case whether the orders 

passed were issued in the exercise of the duty of keeping^order and 
were reasonably considered necessary for keeping order. Moreover 
the duty of keeping order being cast upon the police, they are 
prsma /one the best judges of what orders are necessary for that 
purpose, and there is a presumption that any order Issued were 
issued in pursuance of duty Everything depends on the eircum'. 
stances in which the orders are Issued. Held, therefore, that the 
police may issue orders under s. 31 for the preservation of order 
and that the disobedience of such orders is an offencs undsr s 31. 
50 I 0. 489 : 20 Cr. L. J 813 : 15 N. L. R. 51. 

under this sec. the police have power to pass any order 
reasonably necessary for “keeping order*’ or “preventing obstrue* 
tion”. But the question whether a particular order could be held 
to be legally justifiable under the section must depend on the facts 
of each case. Where the processionists were not disorderly and 
all that was alleged was that there was some obstruction to traffic, 
which the Police could have easily prevented by ordering the 
processionists to make room for the trade, held that under the 

* — *1.., c .k.t. exceeded his powers in 

• the procession. 1931 Lah. 33 ; 

C. 97 : 32 Cr. L. J. 532 : I. R, 

an order Issued under s 31 may be an ora) order by a police 

constable issued during tbo control of the public at any place of 
public resort. At a fair held in a particular locality, orders bad 
been issued by the Ristiict Magistrate to levy tolls on animals 
and vehicles. A person driving in a bullock cart refused to pay and 


constable is entitled to assume that tbe toll Collector was actine 
rightfully. 1926 All. 264 : 27 Cr. !>. J. 24 : 9l I. C. 56. 

S. 32. (Penalty for disobeying orders iatued under last three 
sections, etc.) 

^though sec, 32 of the Act does not specifically refer to i‘ 
Issuing of orders under B. 31 of the Act, it is tbe duty of the 
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S. 32. (Penalty for disobeying orders issued under last three 
sections etc.)— contd. 

under s. 31 to keep aider which can be kept only by Issuing orders, 
whether those orders bo written or verbsl or by signs, ss in the 
case of the direction of the trafiic. SO I. C. 489 : 20 Cr. L. J. 813 : 
15N. L, R. 51. 

the proof of gocorni notilioation promulgating the order 

is not enough. It is the duty of the proseaution to prove by positiro 
evidence that the accused had knowledge of the order. Since the 
District Msgistraic has the general control over the matters 
referred to In ss. 30, 31 and 33 of the Police Act he has authority 
to make an order prohibiting particular kinds of traffic on a road 
liable to <^structioDi during the day time. 63 I. C. 865: 22 Cr. L. 
J. 705. 

—an order was issued by the Superintendent of Police for* 
bidding persons known as jatratoatas to frequent the railway 
-1-4. r..,^Uo places at Mogbol Saral 
• , . e. The accused person was 

* s. 52 of the Police Act of 
^ license. Held, that having 

■ . . . section a general order like 

• * the conviction was lilega}. 

■ i • • . • . 448 : 35 1. O.JOO^ 

• under s. 188 I. F. C. It is 

. T promulgated by a public 

. , I ' * and disobedience of it and 

• . ' such disobedience and it is 

also necessary that either the Jifogistrate himself should file the 
complaint or sanctlou under s. 195 Cr. P. C. should have been 
obtained for the prosecution. 63 I. O. 865 : 22 Cr. L. J, 705. 

—where the order of the Police under s. 30 is illegal the 
accused cannot be convicted under s. 32 for disobedienca of the 
order. 35 C. W. N. 187. 

' where the Superintendent of the Police under s. 30 had 
prohibited processions witbont a license being t.'ikcn out from the 
police and the accused took out an Idol carried by four or five men 
and Inmmersed it in the river nod there woa nothing to indicate 
that this was done In a formal and ceremonioos manner, held by 
the H. C. that the finding of the Meglatreto thot the imago was 
carried in a procession and that a license was required for the same 
was unsustainable. 1931 C.aL 128 : 33 Cr. L. J. 483 : 1931 Cr. O. 
160 : 130 I. C. 239 : I. R. 1931 Cat 367. 

-~~tbe licensee assumes respoDSibliity for the entire conduct 
of the procession and Its component members and he cannot repu* 
dlatc such responsibility by olleging that the violation of the 
conditions took placo without bit consent or even bis knowledge 
or Id his absence. If any member of the procession is guilty of tho 
breach of the conditions of the license the licensee Is liable to 
be protceuled for it. 30 Punj. L. R. 261 : 114 I. 0. 716 ; 30 Cf. L. J. 

371 I 19*0 Lah. 404. 
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S. 34. (Punishment for certain ellenees on roadti etc.) 

“open place” Is not ejuscfem generta with toad, street oc 

thoroughfare, and includes an open ceranda. 27 C. 655. 

placiog tambam Id a public thoroughfare is an offeDco under 

this sec 2 N W. P. 5. 

the expression ''exposes for sale** ia elauso (4) implies that 

any person who takes out of it has. to pay for it. Where the 
serTant of a person seta up a board ia a pubiie place and keeps a 
tar filled with water BO that any body can take water from it, be 
cannot be convicted under s. 34 (4), even If occasionally he used to 
receive tips 92 I. C. 591 • 27 Cr. L J. 303 : 1926 All. 288. 

the word "cautes'' in the fifth clausa of the sec. means 

“allows to exist '' The fact of an act which Is an offence under s. 
34 of the Police Act being also punishable as a breach of see. 110 
of the G P. 51unicipal Act, does not make a conviction under the 
Police Act Illegal. 52 1 C 495 20 Cr. L. J. 671 (N ) 

'—'tbc word “rioters'* in the sixth clause of the see. is suffi- 
ciently wide to include the case of a person wbo creates a row in 
a public thoroughfare. 52 P L. R 1916x29p. W. Jl. 1916 Cr. : 36 
p R 1916 Cr. ; 17 Cr. L J. 273 : 34 I. C. 993. 

^conviction under this sec. must bo based on obstruction, 
iDCODvenitfce, annoyance, risk, danger or damage to residenta or 

-t »- «« I. C. 340 ! 20 Cr. L. J. 452 

i Pat. 246 Id tbe latter ease 

. . middle of a road it must be 

, , • . though it may be that no 

. . •• actually obstructed. 

tbe accused was not guilty 

i tct_ necessarily and logically 

• mvicted of an offence under 

* 1 : 26 Cr. L. J. 1157 ; 1925 

All. 440. 

—held that “making watei** is within the ambit of the 

expression “easing oneself'* in s. 34, but where there was no 


S. 36- (Power toipreseeute under other law, not affected). 

’f o.ti.n deal with the punishment 

• Act. It merely deals with 

. . * in regard to the control of 

■ ■ • * . • sec. the controlling autho- 

rities are empowered to punish not offences but acts of negligence 
Where a police constable was dealt with by his departmental 
superiors under s. 7 of tbe Police Act, for having accepted a bribe 
he might also be tried and pnaisbed for tbe same offence under s* 
163 I. P. C. 26 P. R. 1915 Cr. ; 16 Cr L. J. 788 : 31.1. C. 644 :i52 P * 
R.1915Cr. 
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PROSECnilON AND DEFENOE CASE. 


S. 42, (Um)tation of actions). 

—on the passing of the Limitation Act (IX of 1871) that 
patt of sec. 42 of the PoiJce Act which provides a period of three 
months for suits contemplated by it was repealed with the result 
that such suits become subject to the general law of limitation 
contained in the Limitation Act and the special provision of 
limitation contained in 8. 42 Police Act ceased to be operative, 
1930 AIL 742. 

s 42 refers to actions for “anything done or intended to be 

done under the provisions or under the general police powers.’’ 
Where a suit has been brought against police ofiicer for damages 
for something done in the exercise of bis powers under Or. P. Code, 
Police Act, 8. 42 does not apply. 1930 All 742, 31 1. C. 173 /of. 

—a police officer has no power to arrest for an offence of 
selling liquor after hours when no report had been mads about the 
commission of such offence. Sec. 42 of the Police Act is no bat to 
the trial of a Sub-Inspector for such an illegal arrest when the 
complaint was made against him four or fire days after the 
alleged offence was committed, 1922 All. 264 : 65 1. C. 433 : 23 Cr 
L.J. 81. 

— tho section does dot apply to cases under s. 29. 7N. W. P, 

239. 

—^unless an objection as to want of notice is ta^eo In the 
first court, a suit ought not to be dismissed. 8 W. B. 425. 

—no notice Is necessary where the defendant did not act 
In good faith lo pursuance of the law, but tooh advantage of hSs 
position to cooinilt illegal and tortuous acts, maliciously and 
without cause. 26 A. 220. 

PROSECUTION AND DEFENCE CASE. 

Prosecution cas«. 

— ^where the party comes into court with a story which cannot 
be believed as to its essentia) details, it Js impossible to rely on 
a part of the story for the purpose of conviction. 47 I. C. 73 : 19 
Cr. L. J. 877 : 5 Pat. L. W. 157 ; 1918 Pat. 288. 

IS"' '*■ — *'■" above principle that a court 

• ' ' ' . . ‘ the tunln should not convict 

■ . ' » of each case 50 I. C. 982: 

it is not a correct proposition of law to laydown that 

where the court finds tho Crown case to be substaotially untrue, 
nUhough there Is a residium of true and trustworthy evidence of 
the prosecution case with regard to eoioc other charge Incidental 
to the main charge ngalnst the accused, nevertheless the accused 
must be acquitted even on this charge also, aboic case 

—^the un.corroborated testimony of a witness which Is dis- 
believed as to one accused cannot ba the b.itls of a^ conviction as 
regards another accused in the aoine proceeding. 9 Jf. L. J. 194. 
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Defence Cace. 

the statement made by an accused person cannot be 

presumed to be false. It la for the prosecution to proTO that it is 
false, mere weakness in the defence story or even suspicious features 
tn that story are not enough to show that it Is false. The weak* 
ness of the defence is no ground for finding the accused to be guilty. 
72 I. C. 333 - 44 .M L. J. 243 : 1923 kind. 364 : 24 Cr. L. J. 426. 49 
I. C. 925 : 20 Cr. L. J. 253. 20 C. W. N. 550 j 40 I. C. G93 i 18 Cr. L. J. 
€98 42 C. 784. 

although by setting up an inconsistent defence the defence 

case becomes considerably weaker, there ie nothing illegal in setting 

1. — a...! .......... ^^fence and when the accused’s 

, , • • . alternatlTe defence before the 

latcd. 27 0. W. N. 820 : 38 C. L. 

if the case for the prosecution is false on the whole the 

accused is entitled to be acquitted whether bis defence is true or 
false. 25 0 W. N. 838 : 23 Cr. L. J. 220 j 65 I. C, 1004. 

— ^^prosecution is not entitled to succed merely by proving 
the falsity of defence story. 91 I. C. 514: 27 Cr. L. J. 112: 1926 
Lah. 272. 

RUUINGS WHEN CONFLICTING. 

« r.i ,•» , ~ ^ 


tv a. oao. 

a Lower Court is bound to follow the concurrent decisions of 

the court to which it Is immediately subordinate and is not at 
liberty to adopt a contrary opinion expressed by another High 
Court. 10 C. 82. 

a Magistrate should not follow a ruling of a E. C. to which 

1,- k. K.. o .»ii.... jjje jj_ C. of his own 

; ■ ; • • .* 15. 

'' ' • '• cannot comment on 

J.W. N.l. 

SPY. 

Ingtneering an offence. 

to send a person to spy out whether a crime is being 

committed and to come back with information that it is being 
committed is one thing, but to loglneer an offence in order to find 
cut whether a person when tempted will commit the offence is quite 
a different thing The practice Is to be strongly deprecated. 33 1. 
C. 315 : 17 Cr. L. J. 139. 

Evidence of a spy how far relevant. 

>— the testimony of persons who have been members of a 
criminal conspiracy or else have joined it for the purpose of 
betraying its secrets must be very carefully scrutinised and much 
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STATES AND DOCtTUENTS, INTERPRETATION OF.' 


(1) Censtruetien of statutes — eontd. 

*-~io construing a statute absur<lity should ba aroided. 45 
C. L. J. 185 : 101 I. 0. 349 s 1927 CaJ. 415. 

it is the essenoo of a Code to be exhaustive on matters with 

which it deals. 9G I. 0. 910 : 1926 Lab. 670. 29 O, 707 P. C. Fol. 

words not to be found iti the section may be supplied by 

necessary implication if the corttext so requires. 1925 All. 610: 90 
I. G. 180 -. 6 All. J6l F- B. 

— -the Judges are not entitled to read trords into an Act of 
Legislature unless clear reason for it is to be found within the 
four corners of the Act itself. 9 Pat. 314: 1930 Pat. 395 : 1930 Pat. 
521 : 125 I. 0. 531 : 12 Pat L. T. 46. 

—courts cannot read Into statutes provisions which are not- 
there even if they think that anomaly cannot be otherwiss avoided. 
1923 Lah. 539 ; 73 L 0. 414, 1928 Lab. 337, 6 U. I. A. 1 P. C., 1928 
All. 62. 

.— -It IS always dangerous to paraphrase an enactment and 
not the less so if the enactment is parhaps not altogether happily 
expressed, 18 0. 23 : J7 I, A, 122 P. C. 

——where the terms of an enactment are quite clear It l» 
unaecessary to inquire into the reason for the change they have 
made in the previous law. 48 M. 43S : 8? I. C. 399 t 1925 Mad. 589 s 
48 A!. L. J. 406. . . ^ 

—where tbo language is clear consideration of hardship la 
not relevant. 31 0. W. N. 502 : 1927 Cal. 474 : 103 I. 0. 115. 

— ~but where there are two possible views tbe court should 
lean in favour of the view which does not entail any hardship 
or lead to any unjust consequences. 1931 Pat. 285. 

It is for the Legislature to provide a remedy for esses of 

hardship, if any. The duty of the courts is to enforce tbo law as 
they find it and they cannot allow tbelr interpretations of tbe law 
to bo inQuenced by any extranious ciroumstanoe. 1929 Lah. 593 : 
10 Lah. 596 : 30 PunJ. L. R. 613 : 117 I. C. 69. F. B. 

—the duty of the Court is not to put a construction which 
seems to the court to be best In tbo sense that it will work out 
with the most gustlca or with the least loconvenlenoe, but to put a 
construction which seems to tbo court to be the best in tbo sense 
that It is nearest to tbo language of the iegislature. 34 C. W. N. 
1054 : 52 C. L. J. 100 j 1930 Cal 770 1 130 I. O. 283. 

— it is not the provinoo of court to scan tbe wisdom or tbe 
policy of tbo law. Its duty is to administer the law as it Gods it 
and it cannot allow itself to be deflected from tbe straight courso 
by its own notions of tbo proprcity or otherwise o! the taw. 1931 Lah. 
2S3 ; 1931 Cr. C. 539 F. B.. 1931 1..ah. 87 : l3l I 0. 81 : 12 Lah. 129 F.B. • 

io ioterpretlag the statute it Is not the function of the court 

to make the law reasonable hut to expound It as it Blands 1926 8md 
5S ; 91 I. C. 99 F. B. 

—where the construction of a rule of law Is clear a court 
ennnot go behind the rule by ony enquiry into the reason of the 
rule. 43 51. 559 ; 86 I. 0.201 ; 1925 Mad. 449, 
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(I) Constpuetlon of statutes— eon/^. 

specific rules of Inquiry must bo followed. 53 C. 561 : 93 1. 

C 334 1926 Cai 1064 

It is Dot for the court to loKlslAte when aneDsetment Is 

dear. whatCTcr maf be the opinion of the court as to the justice 
of that eoactmeot. 1931 Lah. 320:J13J C, 193: I. R. 1931 Lah. 
433 F. B (S. 9 locome-taz Act.) * 

a clear provision of law has to be followed and given effect 

to and it canoot be displaced by a mere equitable principle however 
wholesome it may appear. 1931 All. 277 : 1931 A. L. J. 273, F. B. 
<8 70 Tr. P Act ) 

the Code must be construed most favourably to the liberties 

of the subjects. 1 B. 308 311. 

in case of doubtful construction taxing Acts such as the 

Court Fees Acta should be construed atrictly and in favour of the 
subject 1929 31. W N. 773 : 57 Hi. L. J SIO, but this rule does not 
apply when the meaning of the words of the statutes is clear. 
52 3f. 260 1929 .Mad 38. 113 I. C. 84 : 56 U. L. J. 3t 

fiscal Acts should be construed strictly against the Gort. 

and on favour of the subject 52 M 194 : 116 I. 0. 566 : 1929 Mad. 
60 F. B., 47 A. 7S6 • 89 I. C. 122 ; 1925 All. 787. 9 Pat. L. T. 19 j 1928 
Pat 85. 105 I. C. 881 : 1927 Mad. 1002. 5t B. 89 ; 29 Bom. L. R. 987 : 
1927 Bom. 483. 114 I. C 296 ; 1929 Rang. 1. F. B.. 53 B. 627 t 31 Bern. 
L. R 581 ; 1929 Bom 274 : 1929 Cr. C. 41, 31 Bern. h. R. 1224. 10 j:.ah. 
657 : 30 Puoj L. R, 489 : 117 I. C. 657 : 1929 Lah. 609 F. B., 27 N. L 
B. 175 : 1931 Nag. 156 F. B., 132 I. C. 694. 32 P. L. R. 639. 

—taxing enactment should be strictly construed and the 
right to tax should be clearly established. Condition precedent to 
the imposition of any tax should be strictly complied with. 59 M 
L. J. 690 : 1930 M. W. N. 821 : 128 I. C. 161 : 32 L. W. 794. 

no tax can bo imposed except by words which are clear and 

if the words are ambiguous, the benefit of doubt should be given 
to the subject. 58 M. L. J. 337 ; 1930 U. W. N. 29 ; 124 I. 0. 511 • 
1930 JIad. 626. 

the Court Fees Act being a taxiog statute must be construed 

in favour of tbe subject. 35 C. W. N. 1103. 

tbe Court-Fees Act Is a taxiog statute. Not only it is to 

be construed strictly but as poioted out in 47 B. 507, the Act was 
passed not to arm a litigant with a weapon of tichnicality against 
bis opponent but to secure revenue for tbe benefit of tbe State 34 
C W. N. 1129 : 1930 Cal. 787 : 53 C L. .T. 91 : 130 1. O. 369. 32 C 
W. N. 781 P. C. J?«/. 

where an intention to levy a tax is apparent on the face 

rts to cut down the general 

to extraneous consideration 
34 C. W. N. 470 : 53 C.33- 
CaL 903 F. B. 

T ... 

■ ■ ■ • • ■ * W.N.916. 

' . ' . ' . ’ . * ■ ■ plain 
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STATES 'and documents, INTERPBETATION OF- 


(1) Constrgction Of statutes — contd. 

in construing a statute absurdity should be avoided. 45 

C. L. J. 185 ; 101 1. C. 349 : 1927 Cal. 415 

it is the essence of a Code to be exhaustive on matters with 

which it deals. 96 I. 0. 910 : 1926 Lah. 670. 29 C. 707 P. C. Fol. 

words not to be found m the section may be supplied by 

necessary implication if the context so requires. 1925 Ali. 610: 90 
I. C. 180 : 6 All, JGl F. B. 

the Judges are not entitled to read words into an Act of 

Legislature unless clear reason for it is to be found within the 
four comers of the Act itself PPat. .* Pst, 395: 2930 Pst. 
521 : 125 I. C. 521 : 12 Pat L. T. 46. 

—courts cannot read into statutes provisions which are not- 
Ihere sven if they think that anomaly cannot be otherwise avoided. 
1923 Lah. 529 ; 73 1. C. 444, 1928 Lah. 337, 6 M. 1. A. 1 P. C., 1925 
All. 62. 

it is always dangerous to paraphrase an enactment and 

not the less so if the enactment is parhaps not altogether happily 
expressed. 18 0. 23 5 17 I. A. 122 P. C. 

— where the terms of an enactment are quite clear it is 
unnecessary to inquire into the reason for the change they have 
made in the previous law. 48 M. 488 : 87 1. C. 399 : 1925 Mad. 589 t 
48 M. L. J. 406. 

—where the language is clear coDBlderation of hardship is 
not relevant. 31 C. W. N. 502 : 1927 Cal. 474 : 102 I, 0. 115. 

—but where there are two possibie views the court should 
lean in favour of the view which does not entail any hardship 
or lead to any unjust consequences. 1931 Pat. 285. 

—it is for the Legislature to provide a remedy for cases of 
hardship, if any. The duty of the courts is to enforce the law aS 
they find it and they cannot allow their interpretations of the law 
to be influenced by any extranious circumstance. 1929 Lah. 593 ; 
10 Lab. 596 : 30 Punj. L, B. 613 ; 117 1. C. 69. F. B. 

the duty of the Conrt is not to put a construction which 

seems to the court to be best io the sense that it will work out 
with the most justice or with the least inconvenience, but to put a 
ooDstiuction which seems to the court to be the beat in the sense 
that it is nearest to the language of the legislature. 34 C. W. B-' 
1054 : 52 C. L. J. 100 • 1930 Cal 770 : 130 I. 0, 283. 

^~it is not the province of court to scan the wisdom or the 
policy of the law. Its duty is to administer the law as it finds it 
and it cannot allow itself to bo deflected from the straight course 
by its own notions of the propreity or otherwise of the law. 1931 Lab. 
283 : 1931 Cr. C. 539 P. B.. 1931 Lab. 87 : 131 I 0. 81 : 12 Lob. 129 F.B. ' 

— -Id Interpreting the statute It Is not the function of the court 
to make the Jaw reasonable but to expound it ae It stands 1926 Smd 
58 : 91 I, 0. 99 F. B. 

——where the construotion of a rule of law Is clear a court 
cannot go behind tho rule by any enquiry into the reason of the 
rule. 43 M. 559 : 86 I. C. 201 : 1925 Mad. 449. 
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(I) Construction ot statutes— confc/. 

specific rules of Inquiry must bo follotrad. 53 C. 561 : 98 I. 

C 334 1920 Cal 1064 

It is not for the court to IcRlslate rvben on enactment la 

clear, whatever may be tbe opinion of the court as to the justice 
of that enactment 1931 Lah. 320ijl3L C. J93 ; I. R, 1931 Lah. 
43J F. B. (S. 9 Income-tax Act ) * 

a clear provision of law has to be followed and given effect 

to and It cannot be displaced by a mere equitable principle however 
wholesome It may appear. 1931 All. 277 : 1931 A. L. J. 273, F. B. 
(S 70 Tr. P Act.) 

tbe Code must be construed moat favourably to tbe liberties 

of tbe subjects. 1 B. 308. 311. 

In case of doubtful construction taxing Acts such as tbo 

Court Fees Acts should be construed strictly and in favour of the 
subject. 1929 11. W. N. 773 . 57 M. L. J 510, but this rule does not 
apply when the meaning of the words of tbe statutes is clear. 
52 M 260 . 1929 Mad 38. 113 I. C 84 s 56 M. L. J. 34- 

fiscal Acts should be construed strictly against the Qovt, 

and on favour of the subject S2M. l94;116I. 0- 566 i 1929 Mad. 
60 F. B.. 47 A. 7.56 • 89 I, C. 122 t 1925 All. 787. 9 Pat. L. T. 19 i 1928 
Pat 85. 105 I. C. 881 - 1927 Mad. 1002,51 B. 89 i 29 Bom L. R. 987 : 
1927 Bom. 483. 114 I C. 296 : 1929 Rang. 1. F. B., 53 6. 627 : 31 Bom. 
L. R. S81 : 1929 bom 274 : 1929 Cr. C. 4] . 31 Bom. L R. 1224, 10 Lab. 
657 i 30 Punj L R. 489 : 117 I. C. 657 t 1929 Lab. 609 F. B., 27 N. L. 
R. 175 J 1931 N ag. 156 F. B., 132 1. C. 694. 32 P. L. R. 639. 

—taxing enactment should be etriotly construed and tbs 
right to tax should be clearly established. Condition precedent to 
tbe imposition of any tar should be strictly complied with. 59 M. 
L J. 090 : 1930 M. W. N. 821 : 128 I C. 161 : 52 L. W. 794. 

no tax can be imposed except by words which are clear and 

if the words are ambiguous, the benefit of doubt should be given 
to the subject. 58 M. L. J. 337 : 1930 M. W. N. 29 : 124 I. C. 511 • 
1930 Mad. 626. 

the Court Fees Act being a taxing statute must be construed 

in favour of the subject. 35 C. W. N. 1103. 

tbe Court-Fees Act is a taxing statute. Not only it U to 

be construed strictly but as pointed out Id 47 B. 507, the Act was 
passed not to arm a litigant with a weapon of ticbnicality against 
his opponent but to secure revenue for the benefit of tbe State. 34 
C W. N. 1129 : 1930 Cal. 787 : 53 C L. -T. 91: 130 I.O. 369. 32 C 
W. N. 781 P. C. Ref. 

where an intention to levy a tax is apparent on the face 

, ■ ' : rts to cut down the general 

. • to extraneous consideration 

. ■ ■ - 34 C. W. N. 470 : 58 C. 33 • 

■ ! ■ ' ■ » Cal. 903 F. B. 

.^—fiscal statutes such as Income-tax Act must be constru 
in favour of the subject. 1931 A. L. J. 414, 1931 M. W. N. 916. 

words used In a fiscal Act must be given its plain xnea 

1930 All. 49 : 126 J. C. 801 : 1930 A. L. J. 1. F. B. 
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STATES '.AND DOCOilENTS, INTERPRETATION OF.’ 


(1) Construction of Statutes — contd. 

in construmg a statute absurdity should ba avoided. 45 

C. L. J. 185 : 101 r. O. 349 : 1927 Cal. 415 

it is the essence of a Code to be exhaustive on matters with 

which it deals. 96 1. 0. 910 : 1926 Lah. 670. 29 C, 707 P. C. Fol. 

words not to be found ii^ the section may be supplied by 

necessary implication if the context so requires. 1925 All. 610: 90 
I, C. 180 : 6 All. J6l F. B. 

the Judges are' not entitled to read words into an Act of 

Legislature unlesd clear reason for it is to be found within tho 
four corners of the Act itself. 9 Pal. 314 : 1930 Pat. 395 : 1930 Pat. 
521 ; 125 I. C. 521 : 12 Pat. L. T. 46. 

courts cannot read into statutes provisiona which are not- 

there even if they think that anomaly cannot be otherwlss avoided. 
1923 Lah. 529 : 73 I. G. 444, 1928 Lah. 337, 6 M. I. A. 1 P. C., 1928 
All. 62. 

it is always dangerous to paraphrase an enactment and 

not the leas so if the enactment is perhaps not altogether happily 
expressed. 28 C. 23 .* 17 I. A. 122 P. C. 

-^where the terms of an enactment are quite clear it is 
unnecessary to inquire into the reason for the ebange they have- 
jnade Jn the previous law, 48 M. 488 : 87 I. C. 399 j 1925 Mad. 589 s 
48 M. L. J. 406. H 

—where the language is clear consideration of hardship la 
not relevant. 3l C. W. N. 502 : 1927 Cal. 474 : 102 I, 0. 115. 

— >but where there are two possible views the court should 
lean in favour of the view which does not entail any hardship 
or lead to any unjust consequences. 1931 Pat. 285. 

, it is for the Legislature to provide a remedy for cases of 

hardship, if any. The duty of the courts b to enforce the law aa 
they find it and they cannot allow their interpretations of the law 
to bo loHiienced by any extraoious circumstanoe 1929, Lah. 593 ; 
10 Lah. 596 ; 30 Pun], L. R. 613 : 117 1. C. 69. F. B. 

—the duty of the Court is not to put a construction which 
seems to the court to be best in the sense that it will work out 
with the most justice or with the least inconvenience, but to put a 
coDstruotioii which seems to the court to be the best in the sonso 
that it Is nearest to tbe language of the legislature. 34 C. W, R.' 
1054 i 52 C. L. J. 100 j 1930 CdJ 770 ; 130 I. O. 2S3. 

it is not the province of court to scan the wisdom or the 

policy of the law. Its duty is to administer the law as it finds it 


*■0 . -I A. O. jj r. B. 

—where the construction of a rule of law Is clear a court 
cannot SD Lobind tbe rule by any enquiry into the reason of the 
rule. 43 M. 559 : 86 I. C. 201 ; 1925 Mad. 449. 
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{\) Convtructten ol ■taWte*— conld. 

8peci6c rules of Inquiry must bo followed. 53 C, 561 : 93 I. 

C 33-t 1926 Cal 1064. 

It Is not for the court to IcRlalate when an enactment Is 

clear, whatever may be the opinion of the court as to the justice 
of that enactroent 1931 Lah. 3t0*.Jl3I. C. 193; I. R, 1931 Lah. 
433 F. B (S 9 Income-tax Act ) " 

a clear provision of law has to be followed and given effect 

to and It cannot be displaced by a mere equitable principle however 
wholesome It may appear. 1931 All. 277 : 1931 A. L. J. 273, F. B. 
(S "0 Tr P Act ) 

the Code must be construed most favourably to the liberties 

of the subjects. 1 B. 308, 311. 

—In case of doubtful construction taxing Acts such as tbo 
Court Fees Acts should be construed strictly and in favour of the 
subject. 1929 II. W N. 773 : 57 U. L. J 510. but this rule does not 
apply when the meaning of the words of the statutes Is clear 
52 JI. 260 . 1929 Mad 38. 113 I. C. 84 : 56 if. L J, 34. 

fiscal Acts should he construed strictly against the Oovt. 

and on favour of the subject 52 i1 194 : 116 I. C. 566 ; 1929 Mad 
60 F. B.. 47 A. 756 i 89 I. C. 122 ; 1925 All. 787. 9 Pat. L. T. 19 i 1928 
Pat 85. 105 I. C. 881 . 1927 Mad. 1002, 51 B. 89 ; 29 Bom. L R. 937 • 
1927 Bom. 483. 114 I. C. 296 ; 1929 Rang. I. F B , 53 B. 627 1 31 Bom. 
L R 581 ; 1929 Bom 274 : 1929 Cr. C. 41. 31 Bom. L. R. 1224. 10 Lab 
657 : 30 Punj L. R. 489 : 117 I. C. 657 1 1929 Lab. 609 F. B., 27 N. L 
R. 175 J 1931 Nag. 156 F. e„ 132 1. C. 694. 32 P. L. R. 639. 

'•^taxing enactment should be strictly construed and the 
right to tax should be clearly established. Condition precedent to 
the imposition of any tax should be strictly complied with. 59 M. 
L. J. 690 . 1930 M. W. N, 821 r 128 1. C. ISl s 32 L. W. 794. 

no tax can be Imposed except by words which are clear and 
if the words are ambiguous, the beoefit of doubt should be given 
to the subject. 58 M. L, J. 337 : 1930 M. W. N. 29 ; 124 L 0. 511 • 

1930 Mad. 626. 

the Court Fees Act being a taxing statute must be construed 

in favour of the subject. 35 C. W. N. 1103. 

the Court-Fees Act Is a taxing statute. Not only it is to 

be construed strictly but as pointed out In 47 B. 507. the Act was 
passed not to arm a litigant with a weapon of tichnlcality against 
his opponent but to secure revenue for the beoefit of the state 34 
C V/. N. 1129 : 1930 Cal, 787 ; 53 C L. J. 91: 130 I.O. 369. 32 C 
W. N. 781 P.C.Ref. 

where an intention to levy a tax is apparent on the face 

of the enactment it is not opes to courts to cut down the general 
wotda imposing the tax by reference to extraneons consideration 
or possible intention of the legislature. 34 C. W. N. 470; 58C33- 

1931 Cal. 193 : 127 I. C. 775 : I, R. 1930 CaL 903 F. B.‘ 

fiscal statutes such as Jncome>t8x Act must be •-.< - * 

in favour of the subject. 1931 A. L. J. 414, 1931 M. W. N. 916. 

words used In a fiscal Act mast be given Its plain 
1930 All. 49 ; 126 J. C. 801 : 1930 A. L. J, 1. F. B. 



1392 


STATES AND DOCaUENTS, INTERVHETATION OF. 


(1) Construction of statutes — eontd. 

— : — provision in a statute \7hieft is of a speciaJ nature and not 
a penal statute in itself should be interpreted with great caution. 
6 Pat. L. T. 437 : 88 1. C. 522 ; 1925 Pat. 535. 

statute imposing restrictious must be strictly construed. 

71 1. C. 722. _ . 

when special provisions f re made by the legislature for com- 
pulsory acquisition of property belonging to a person the provisions 
of the law must be stnotly complied with. 57 C. 837 : 34 C. W. N. 
323 ; 227 I. C. 666 : 1930 Cai. 471 r I R. 1930 Cal. 874. 

——the proper course in construing a statute is to , examine the 
language of the Act and to find out its natural meaning, 27 A. L. J. 
1216 : 1929 All. 850 : 1929 Cr. C. 404. 

—— when the language of its enactment is clear beyond doubt 
the argument of convenience is not very often a sound argument. 
1931 All. 162 : 1931 A. L- J. 122 F. B. 

it is an elementary rule of the construction of a statute that 

the provisions of an eoactment must be construed according to its 
plain wording and nothing can be imported into it merely on the 
basis of any speculation as to the intention of the lagislatuie. 1930 
Of. 0. 897 ; 126 I, C. 177 : 12 Lah. 26 j 31 Cr. L. J. 98? : 31 Puai. L. 

B. 67? : 1930 Lah. 781, 1930 Oudh 274 : 125 I. C. 841 j 5 Luck. 12 F. B. 

——except where the terma used in the statute have acquired 
a technical sense ordinary meaning should be attached to the word 
or words used and the Intention of a statute has to be gathered from 
the words used and from any speculation about its object. Regard 
has to be paid to three Important factors, namely, (1) a statute 
enacts everything essential to Its exisUose ; (2) remedial measures 
must be liberally construed so as to advance the remedy ; (3) where 
the words are ambiguous and two meanings arc possible, scope and 
object of the enactment should be looked at for the elucidation of 
the meaning. lS3l AIL 162 : 1931 A. L. J. 122. F. B. 

a statute should be so read as to avoid introducing what 

the Legislature has not thought fit to Introduce and a construction 
having that effect should he iioally rejected. 1930 All. 49 : 126 I. 

C. 801 : 1930 A. L, J. 1 ; 1. R. 1930 AIL 849. F. B. 

—proviso cannot extend substantive provision of law unless 
there is real ambiguity in the substantive enactment. 53 C. 492 : 
1926 Cal 927 : .97 1. 0. 376. ^ 

1925 Cs ■■■,’■ . ' ■' ■ ’ 

48 A. 1' . ■ , 

Legislature only, and not the Oourt$, can correct any mistake 
Involved In their use. 13 C. L. J. 250. 

it is more reasonable to bold that the intention of the 

iegltiaturo was expressed In an unguarded manner than that a 
meaning should be given to them which could not bo Intended. 53 C. 

495 : 97 I. C. 37C: 1926 Cal. 927, It Is not reasonable to speculate Inten. 
Jlon. im Lah. 641: I929Cr.C. 205; 119 I. C. 265 : 30 Cr. L. J. 1019* 
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<t) Construction of statutes— contcL 

tbe geoeral rules of constructions of statutes Is expresses 

unius ezeluses allenus, i e., tbe express mention of one thing implies 
exclusion of another. But this maxim cannot be applied without 
Uenitation. ^How this tnaxioi U to be applied discussed). 36 0. I>. J. 
382. 

where statute confers junsfietlon it impliedlp grants also 

the power to do such acts, adopt auch measures and employ anch 
means os are essentially necessary to its execution. 26 C. W. N. 
381 69 1 C 814, 32C. 5H,24a751 Ref. 

a notification or rule issued under a statutory power must 

not be m excess o! tbe power aulborislng them nor repugnant to 
tbe statute or to the general principles of the law. 1931 Lab. 476 : 
1931 Cr. G 700 . 132 I. C. 519 : 32 P L. R. 493. 

where a statute purports to oust tbe jurisdiction of the oWit 

court it must be very strictly construed. 1928 Pat. 615 : 9 Pat. L. T. 
627. 9 Lab. 504 : 29 Puoj L. R. 396 : ICS I. a 748 ; 1928 Lah. 121 F. B. 

a jurisdiction existing in a court can only be taken away 

by the use of precise and distinct words in a statute, or as some 
authorities have held, by necessary Implication of the words used. 
52 A. 619 : 1930 All. 225 : 1930 A. L J. 402 : 125 I. C 477 F. B. 

there was at the time Act V of 1898 was passed an existing 
jurisdiction in tbe R C. to order prosecution for tbe offenoe of 
perjury committed in relation to an appeal In coostrulnga 195 
(6) tbe court should bear la mind that no existing jutisdlotlon of 
Supreme Court can be taken away without clear term. 1931 A. L. 
J. 829 

-it is no doubt the cbaractcnstio of a good judge to 
amplify bis jurisdiction where the words of tbe statutes conrerring 
the jurisdiction can reasonably be interpreted as giring bim 
jurisdiction. Where, however, jurisdiction can only be snacbed by 
a strained Interpretation of tbe law the good Judge becomes a bad 
citizen. 


which 5 

30 Mad. 274 fol. 

division of the same section into Bub>8eetion8 does not 

affect tbe construction of tbe section. 4tC. L. J. 350: 53 C. 929: 
98 1. C. 116 : 1927 Cal. 149. 

Long established construction should be followed. 

In construing a statute, tbe court will give much weight 

to the interpretation put Upon it since its enactment. 23C. L J. 27 
7 C. L. J. 563 : 35 0. 701. Ref. ' 

tbe court should be reluctant to divert from the view 

expressed In long established decided cases, 36 C. I>. J. 36, 

where tbe H.C. bold a view as to the interpretation of a 

section in an Act and that Act Is substituted by another Act 
■reproducing the language of that section, it is a fair presumption 
'that the correctness of the -old view is accepted. 1930 AIL ' 

-52 A. 363 ; 123 I. C. 321 : 27 A. L. J. 1294. 
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(1) ConstruetiQn of statutes~con/cf. 

~ • where the words or expressions in a statute are plainly 
taken from earlier statutes in pari maferia, which have received 
judicial interpretations, it must be assumed that legislature waa 
aware of such interpretation and intended it to be followed in 
later enactments. The rule is specially applicable in the case of 
consolidatory Codes, 1931 All# 294 ; 1931 A, L. J. 377 F. B , 58 C, 
761. 1931 All, 489 : 1931 A, L. J. 711 F. B. 

where a statute uses language of doubtful import and has 

been laterpreted in a patUculat oiaoBer for a number of years, 
the explanation given to the obscure meaning may reduce the 
uncertainty to a fixed rule, 34 C.954, F. B. 

whore the words in an Act have received a judicial construc- 
tion the same meaning will be presumed to apply to subsequent 
enaotment. 26 0. W, N, 703 : 35 O. L. J. 36 ; 27 A. L. J. 983 t 118 I. 
C. 17 ; 1929 All. 625 F. B., 33 C. W. N. 943: 1929 Cal. 566, 119 1. 0. 

3 ; 1929 All. 845, 1930 All. 82 : 126 I. C 357 j I. I?. 1930 All. 837. 

-'—the words of the statute should not be departed from on the 
ground that something was omitted to be en.'ictcd. When a Code 
such as the I P. 0. has been in a stage of gestation for moro then 
20 years it should not be lightly eonsidored to have omitted anything 
material. 52 M. 432 : 1929 M. W. N. 84 : 1929 Msd. 236 : 30 Cr. L. 
J.613 : 116 1.0.337: 56 Af. L. J.570. 

——however strongly a oourt may feel that the legislature haa 
overlooked a necessary provision or however obvious it may be that 
a provision has been inserted or omitted owing to the blunder 
of the draftsman a court is not at liberty to make laws or amend 
them. 58 0. SOI. 

-.-a statute luterfenog with tho established state of law must 
receive a strict construction. 9 Lab. 504 : 29 Punj. L. It. 396 : 108 
I. C. 748 : 1928 Lah.l2l F. B. 

Courts ore not justified in reading into an Act words which. 

are not there. Provislocs conferring privilege mutt bo strictly ood* 
Btrued. 19J0 Lah. 1034 : 130 I. C. 419 : 31 Punj. L It. 842. 

Equitable doclrnie, appliealion of, 

— -where there is direct statutory enactment no equitable 
doctrine can override It. 1930 All. ITS : 124 1. C. 401 ; I, Jt. 1930 
All. 497. 

where there 1$ a direction in an Act nr Regulation that 
cases should be directed by equity and good conscience snrli a dircc- 

tloD shot ' ' ------ *-• • *- — 

KoKhsh 

are to be ■ 

8S2 . 57 
123 I. C. . 

Amendin'; Act. prior ftulicial interpretalinn fhouhl be adhered to. 

—where there have been decided cases before on Act Is amen. 
deJ, If ilio aincniinicnt dw”i not expres'ly show tliut iho l»w as 
Interpreted by the decisions is altered. Ilie rule laid down by the 
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(1) Censtructton el statutes— MnM. 

dccisinni ta to bo adhcrod to. 1931 Pat. 1 : 130 I. C. 785 : 12 Pat. 
L. T. 127 I. R 1931 Pat. 193. 4t) A. 292 Rel. on. 

— where a section of an Act which has received a iadicial 
construction la re<cnactod m the same words, auob rc-coactmcnt 
must he treated as a legislative rccognltloo of the construction. 
1930 Nag 300 . 127 I C gS9 •. 1 U. 1930 Nag 361. 43 C. 103, 26 C. W. 
N 703, 57 C. 381 

when part of the language of the section In the old Act 

has been copied out in ‘he new Act 11 may bo presumed that the 
legislature accepted the interpretation put upon those provisions 
by the courts under the old Act 25 A. L. J. 515:103 I. C. 271; 
1927 All. 369 F B 

Priaetple of enactment tcAen can he dtacussed, 

— — it is not cither necessary or permissible to examine and 
discuss the principle underlying a statute unless the words of- tbs 
statute are vague and ambiguous and unless the priscipie is helpful 
In clearing up tbo ambiguity. 1931 All. 162 : 1931 A. L. J. 122 F. B, 
Legtilation is generally prospeettte ‘ and not retrospective. 
—every legislation Is prospective only, it is rotrospeetlro 
also when expressly so provided, or when it relates to practice or 
procedure 17 C. W. N 889. 18 C. W. N. 804 : 23 C. L. J 608, 12 C. 
853. 96 I C. 93 : 1926 All. 687. 23 N. L. R 50 : 101 T. 0. 284 : 1927 
Nag. 127. 101 1. C.292 : 19S7 AU 659.33 C. W. N. 519 : 49 0. L. J. 
362, 60 5f L.J. 191* 130 1.0.177: 1931 Mad. 83:1. R. 1931 Mad. 
353, 1931 All 635 F. B. 

when provisions of a statute deal merely with tbo matters 

of procedure they may, unless that coostruction Is inadmissible, 
have letxospectlve effect but provisions which touch a right in 
existence are not to be applied retrospectively in the absence of 
express enactment or necessary Intendment. Provisions “"which 

— — ..u .I,....!,* ‘''Sir existing finality orders 

• . 'ero final, are provisions 

• • 1228 JI.W. W. 95: 106 

: ■ , . ' . >0 Bom. L. R; 60 ; S Lah. 

■ ■ ^ s . *.7 P. C. 243 : 55 C. 67 ; 

altcr.'Ttion in the procedure are always retrospective unless 

there is some good reason against it. 30 Punp L. R. 533 ; 1929 Lah 
761: 119 I. C. 733, 

3 change in procedure cannot retrospectively affect a 

decided matter. 1931 Lah. 86. 

when a Code regulates the procedure it is unlikely that' 

the Legislature intended without express words to abolish or extm. 
guish suhstanUve tight of ao important nature which admitted-' 
Jy existed at that time. 55 C. 519: 4« C L. J. 55 : 32 C W. N 
482 : 26 A. L. J. 464 : 30 Bom. L. R. 744 s 1928 M. W. N. 926 : 108 I 
361 : 192S P.C. 16. 
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(1) Construction of statutes — contd.' ' ' 

statutes are presumed to be prospective and not retrospec- 
tive unless clearly provided 19 N. L. R. 110 ; 72 I. C. 43S. 2A N. L. 
B. 85 : 109 I. 0. 647 . 57 0 796 ; 1931 Cal. 163 : 1931 Cal. 25 : 129 I. 

0. 355. 

retrospective efFeet should net ba given to a statute unless 

an inteutioD to that effect is expressed in plaiv and unambiguous 
language. 1930 Pat. 61 : 11 Pat. L T. 398 ; 123 J. 0. 403. This 
principle applies to B, T. Act. 31 C W. N 1007 : 103 I. 0. 674 : 1927 
Cal 748. 

——where general words io a later Act are capable of reason- 

_i,i. ...j -t.. - .• them to Bubjects 

■ arlier legislation 
L. T. 90 P.C. 
not take away 

existing rights unless the legislature apperently intends that the 
true right should not co-exist. 1928 Cal. 808 : 33 C. W. N. 385 : 115 

1. O. 45. 

—where the new provisions are substantive which are not 
made to depend on the corresponding provisions of earlier statute 
tbo question cf retrospective effect does net arise, 47C. L. J. 284 r 
1928 P, 0. 128 s 107 I. C. 455. P. C. 

—If a new enactment provides certain new rights unknown 
previously to the existing law and certain remedies are provided 
for the InfrlDgement of such rights, such remedies should be enforced 
only in the manner and by following (be procedure indicated. 19S8 
M. W. N. 442 ! 711 I. C, 225 : 1928 Mad. 571. 

—when the law is altered by statute pending an action, the 
law which existed at the commencement of the euit will declde_^!t 
pnlese a contrary intention is expressly provided. 5 N, L. J. 251, 
131 1, a 557 ; 1931 A, L J. 342. 

ifthe application of the provisionB of an amending Act 

makes it Impossible to exercise a vesting right of suit, the Act 
must he construed as not to apply to eueb cases. 36 C L. J 263: 

1 P. L. B. 285, 41 C. mSs 17 C. L. J. 316 Hel, 36C. L. J.132. 
Vesting right cannot be forfeited by a repealing enactment. 36 
aL.J^n2^ 50C.U5^: W.N.183.17 0. L. J.3l6,18C. L. J. 

et re- 
so as 
. «49; 
Jal.92. 

—8. 99 of the Agra Tenancy Act being susceptible of two Inter- 
pretations the court ehould prefer the Interpretation which leavc-s 
the law unchanged to one which drastically alters it. 52 A 501 i 
1930 AIM93; 124 I. C. 540 t 1030 A. L. J. 236 : I. li. 1030 All. 
510 F. B. 

, —when the provision in an amending Act is not a deolara- 
tory oQ« It docs not take retrospective effect. 1931 All. 217 ; 1931 
J. S69. 
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(1) Cgnstruetlon of statutes— eonfif. 

the uiual rule that an Act Is not retrospective does not 

apply to a Declaratory Act such as tbe attschmeat of Immoyable 
Fropert> Act. I of 1926. 192S Mad 1173 : 55 M. L. J. 382. 

but enactments which are declaratory in form, are not ne* 

cessarily retrospective in their operation. 55 C. 67 : 103 I. C. 662 : 
1927 Cal 763. 

the repeal of an Aot. unless a different intention appears, 

cannot affect any right, privilege, obligation or liability acquired, 
accrued ur incurred under any coaotment so repealed or affect any 
remedy or any investigation or legal proceeding commenoed before 
tbe coming into force of the repealing Act. An appeal is a mere 
continuation of the original proceeding and the right to appeal is 
governed by the Law prevaiing at tbe date of institution of the 
suit. 26 A L. J 998 : 1923 All 437. lit l.C. 6. F. B , 1928 Lab. 
627, F. B 

when the law is altered during tbe pendency of an action 

the rights of the parties arc decided according to the law as it 
existed when the action was begun unless tbe now Act shows a 
clear intention to vary such rights 35 0. W.H. 125:1931 081.321: 
62CL.J 597 131 1. C. 398. 

Abolition of exxiting Tights eanntyt be pretumed, 

—there Is pnrna/ocie presumption that tbe Legislature does 
not intend to make any substantial alteration in tbe law beyond 
wbat it explicitly declares either In express terms or by cisar Impll* 
cation, or. in other words, beyond the immediate scope and object of 
the Statute, and an intention to cut down or.abolish' existing rights 
must be clear and manifest and for this purpose tbe previous history 
of the Legislation may be looked to 1930 Sind 265 : 1930 Smd 
289 • 127 I 0. 673 : 24 S. L. R. 277 F. B. 

General and special law. 

where there are^^geoerai words In the later Aot capable 


if one statute enacts eometbiog in general terras and after- 
wards another statute is passed on tbe ssme subject the subsequent 
statute will usually be considered as repoaliag by implication the 
former statute. In certain cases again special Acts have been held 
impliedly to repeal a prior general Act. But In each case it depends 
upon the particular terras of the statute in question. There is again 
the rule that prior Statutes are not to be held to be repealed by 
implication by the subsequent statute, if the two are ^ 
incases where the prior enaetDent isspecisi and 
enactment is general. There Is tbe further rule that a c, 
statute may repeal a particular statute if tbe subject 


STATDTE3 AND DOCDUBNTS, INTERPRETATION OF, 


(1) Construction of statutes — contd, 

two legislations is one and the same. The test is, are the provisions 
of later Act loconsistent with or repugnant to provisions of 
the earlier Act ? 54 C. 863 : 31 C, W. N. 765 : 47 C. L. J, 323 : 
1927 Cal 432 : 102 I. O. 845 F. B. 

m the ease of general and special fActs the rule of 

oonstructiQD is that the repeat of special Act by' general Act 
by implication will not be admitted if the two Acts can be 
reconsidered atid can stand together. 7 Pat. 747 ; 1930 Pat. 301 : 
126 I C. 299. 

general statute Is to-be construed as not repealing a special 

one, that is, directed to a special object or a special class of objects, 
94 I. C. 901 : 27 Punj. L. R. 583: 1926 Lah. 88: 7 Lah. 84. 
(Criminal case). 

-if the legislature makes a special Act dealing with a 
particular case .and later makes a general Act inoluding the 
subject of the special Act 'and is in conflict with the special 
Act, nevertheless, unless it is clear that In Disking the general 
Act. the legislature has bad the special Act in its mind and has 
intended to abrogate It, the provisions of the general Act do not 
override the special Act. On the other band, having made the 
general Act. if the legislature afterwards makes a special Act In 
sonfllct with It the special Act is to be considered to be an 
exception to the general Act. 60 M. L. J. 551 : 130 L 0.721: 
1931 il. W. If. 73 : 1931 Mad. 152. 

—'the general rule is that the later statute repeals the 
earlier statute If both are equally general. But if the later Act 
is a general Act and the earlier Act a special one, the earlier 
Act Is generally not repealed by the later Act. Where there is 
conflict between two epecial Acta each of which may be described 
as special in a particular eeo^e the rulo Is that the court should 
lean against repeal of the earlier Act by implication. 54 M. 92: 
128 I. C. 497 ; 1930 M. W. N 475 : 1930 Mad. 963 : 59 M. L J 755. 

•#, 1 ., J. .»_.j — . . . ■ , la provided in aepeclal 

. ■■ • ■ ■ ■ ■ ■ 26 C. W. N. 506. 

' _ ^ . iterpretod. 1930 Lah. 

Inlcrpreiaiion of 6'r»mina/ Case. 

•^^In matters of interpreloUon of the rules of the Criminal 
Procedure Code auy doubt felt by the court, might, as in the 
case of the actual trial, be resolved In favour of the accused. 
1930 M. W. N. 249. 

—the provisions of the Criminal Procedure Code are 
sunialecitty rigid already. It would bo a miaiako to make them 
more rigid than they are by judicial interpretations. 1930 Bom, 
241 : 31 Cr. L. J, 743 j 32 Bom. L. K. 596 : 124 I. C. 810 : 1930 Cr. O. 
G23» I. U. 1930 Bom. 314. 

— -the Indian KxtradltloB Act and the Code of Criminal 
I roccdure arc both criminal enactments and ought to bo strictly 
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(1) Constructron of statutes '-contd. ' 

certain guide in interpreting an Act or Ordinance is the Act or 
the Ordinance itself and 'when the words are perfectly plain 
the court need not look any /Briber or speculate as to the Intention 
by reference to Objects and Reasons. 1931 Cal. 633 : 1931 Cr. C. 833. 

Temporary enactment. 

. if an Act is a temporary Aot it comes to an end for all’ 

purposes at the end of the period for which it was enacted and 
ceases to have any further force. 29 C. W. H. 281 : 86 I. C. 139 : 
52 C. 551 : 1925 Cal. 571. ' 

proceedings taken, under a temporary statute if not ter- 
minated before the expiry of the period of the statute, are deter- 
mined ipso facto ou the expiration of the statute. 49 B, 724 : 27 
Bom. L. R. 595 ; 87 I. C 793 ; 1925 Bom. 378. ' 

Reference to Rnglish Law. 

where the law in India is codified it is not open to the 

courts in India to ignore the enacted law and follow the EogJisb 
Law, simply because in certain oasee the enforcement of the 
Indian Law might create hardship.- 1931 Ail. 163 : 1931 -A. h. J. 


——rules relating to procedure under an Indian Act should not 
be interpreted by reference to deolsioos relating to another statute 
in England even where the language of the two statutes is the 
same. 51 C. 745 : 1924 Cal. 864. 

—where the first point to be decided arises under the law of 
India reference to EagJish law h unnecessary. 28 0 W. N. 302 .• 
34 M. L. T. 53 s 5l C. 304 ; 26 Bom. L. R. 571 : 22 A. L. J. 173 P. C. 

——where there is a positive enactment of the Indian Legisla- 
ture its langUBce should be examined and its proper meaning ascer- 
tained uninfluenced by any consideration derived from the previous 
state of law or of the English law noon which it may be founded. 
7 P.it. 221 ; 47 C. L. J. 171 : 32 C. W. N 402 : 30 Bom. L. R. 227 ;• 
26 A. h. J. 385; 1928 M. W. N. 282: J07 I. C. 14; 1928 P. C. 2, 
29Puni.L.B 446 : HI I. C.8; 1928 Lab. 361 P C 11 Lab. 375 : 
31 P. L. R. 765 : 1930' Lah. 361: 120 J. C. 61S • 1930 Sind. 287; 
127 I. C. 690. 22 0. 788 P. C,. 1925 Sind 49 F. B., 22 8 L. R. 171. 

the construction of an Indian statuto depends entirely 

upon the meaning of the word thero used and Its Interpretation 
must not be influenced by any similar provision of the English 
Law, 1929 Lah. 344; 30 Cr. L. J. 414; 20 Lah. 283; 11 Lah. 
L. J. 159 : 30 Puni. .L. R. 197 : 1151 . C. C F. 6.. 55 I. A. 18 ! 51 M. 
L. J. 281 P, C./a/. J028 Lsb.SOa/fw from. 


—an English enultabln doctrine affecting the provisions of an 
English statuto relating to the right to sue upon n contract ahotild 
not be applied by analogy to snob o statuto ns the Tr. P. Act and 
with such result as to create without any writing an interest 
which the statute says can only ho crenteiJ by meant of a registered’ 
initrunicnt. 53 O. L. J. 35« ; 35 C. W. N. 550 : 58 I. A. 91 : 8 O W. 
N. 733 : 1331 5f. W. N, 480 : fiO M. L.J. 538 r 1931 P. 0. 79. 
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(1) Construetien of itatutea — eontd. 

It 14 a sound rule of ioterpretatloa to take tbo words of the- 

statutc as tbrr atand and to interpret them ordinarily without any 
reference to the previous state of law on the subject or tbo English 
Law upon which it may be founded , but where It is contended 
that the legislature intended by any particular amendment to make 
substantial changes In the pre-existing law it is impossible to arrive 
at a conclusion without considering what the law previously 
wss 3i C \V N 482 : 55 C. 519 : 48 C. L. J. 55 : 108 I. C. 361 : 

1928 M. W N. 926 : 1928 P. C 16: 26 A. L J. 464 : 30 Bom:- 

L R. 744 : 9 Pat. L. T. 65 : 1928 M W.N. 926 P. C.. 53 M. 449.* 

1930 M W. N 225 . 121 1. C. 593. 59 M. L J. 593 : 1930 ilad 609. 

there Is a school of legal thoughts in India which holds that 

In construing Acta of the Indian legislature, the natural meaning 
of the sections should be given effect to regardless of previous 
decision and specially of decisions other than of Indian courts. 
But the Indian Evidence Act in general and sec. 27 in partieular- 
are examples which indicate the falsity of this point of view. 57 

C. 1062 : 1930 Cal 291: 125 I. C. 733: 1930 Cr C. 379 : 34 C. W. N. 

106 I. K 1930 Cal. 605. 

^^Euglish cases are of much assistance in elucidating general' 
principles and construing esactments when the Act of the Indian 
Legislature happens to be in pari materia with English statute. 
S5 C.210 

where the provisions of an Indian enactment follow the 
provisions of an English enaelmeot or a well settled rule of English 
law or where the meaning of certain expressions and their legal 
import are not clear, reference tn English authorities becomes 
useful and often necessary. 53 M. 449 ; 1930 W. W. N. 225 : 124 

I. C. 593 s 59 M L. J. 956 : 1930 Mad. 609. 32 C W. N 1185 j 61 

M. L J. 367 : 1931 P. C. 234 : 1931 A. L. J. 809 P. C., 32 
P. L. R 667. 

Reference to previous statutes or case laws. 

the Legislature must be presumed to know the course of 

judicial decisions. 52 A. €19; 1930 All. 225 : 125 I. C. 477: 1930- 
A. L. J. 402 : I. R, 1930 All. 685. 


to dispel a clear ambiguity la an enactment, it Is permissible 

for the court to look to the earlier enactments. 40 C. L J 
199 F. B. 


reference to previous state 

doubts in construing. 52 C. 1 : 82 I. 


of law Is permissible for showlns- 
.C. 273 : 1925 Cal 34. 


when part of the language of the section in the old Act has 

been copied out in the new Act It may be presumed that the 
legislature accepted the Interpretation pot npon those provisions 
by the courts under the old Act. 25A. L. J. 545; 103 1. C. 


1927 All. 369 F. B. 


in construing the Negotiable Instrument Act it 

going too far to see what the previous law was. 55 C. 
Cal. 148 : 105 I.C. 549. 
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(1) Construction of statutes—conM. 


cMtain guide in interpreting an Act or Ordinance is the Act or- 
the Ordinance itself and ^when* the words ‘are perfectly plain 
the court need not look any forther or speculate as to the intention 
by reference to Objects and Reasons. 1931 Cal. 633 : 1931 Cr. C. 833. > 

Temporary enactment. , 

if an Act is , a temporary Act it comes to an end for all' 

purposes at the end of the period for which it was enacted and' 
ceases to have any further force. 29 0. W. N. 281 : 86 I. C. 139 : 
52 C.'SSl : 1925 Gal. 571. 

proceedings taken under a temporary statute if not ter- 
minated before the expiry of the period of the statute, are deter- 
mined Ipso facto on the expiration of the statute. 49 B. 724 s 27 
Bom. L. R. 595 : 871. C. 793 : 1925 Bom. 378. ‘ 

Heference to English Law. 

• where the law In India Is codified it is not open to the 

courts In India to ignore the enacted Uw and follow the English 
Law, simply because In certain cases the enforcement of the 
Indian Law might create bardebip.* 1931 All. 183 : 1931 A. L. L 
64 F. B. 

-rules relating to procedure under an Indian Act should not 

be interpreted by reference to decisions relating to another statute 
In England even where the language of the two statutes is the 
same. 51 C. 745 s 1924 Cal. 864. 

where the first point to be decided arises under the law of 
India reference to English iaw is unnecessary. 26 0 W. K. 302 : 

34 M. L. T. 53 : 5l C. 304 t 26 Bom. L. R. 571 : 22 A. L J. 173 P. C. 

where there is a positive enactment of the Indian Legisla- 
ture its languace ebould be examined and its proper meaning ascer- 
tained uninfluenced by any consideration derived from the previous 


state c* — » _*. I — « '-uoded. 

7 Pat 227;' 

26 A. C. 2, 

29 Pun i. 375 : 

31 P. ■ . 287 : 


127 I. C 


the construction of an Indian statute depends entirely 

□pon the meaning of the word there used and its interpretation 
must not he influenced by any stmilar proviaton of the English 
Law. 1929 Lah. 344 : 30 Cr. L- J. 414: 10 Lah. 283 : 11 Lab. 
L. J. 159: 30 Punj. .L. R. 197; 1151. C. 6 F. 0,55 I, A. 18 : 54 M. 
L. J. 281 P. C./0M928 Lah.308 Dies from. 

““an English eciuitable doctrine afTectlng the provisions of an 
i^nriiaK ..I., gyp Upon n contract should 

' ' ■ I a statute as the Tr. P. Act and 

" ■ ■ ■ without any writing an Interest 

“ ■ * I ■ created by means of a registered' 

' ■ . W. N. 550 : 58 I. A. 91:8 0 \V. 

. *-.>» ..i. ... li. 480: fad M L. J. 533: 1931 P. C. 79. 
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(>| Construction of statutes — canid. 

it A sound rutc of iaterprstation to take the words of the - 

statutp as tbPT «tand and to interpret them ordinarily Without anr 
refcrrnce to the previous state of law on the subject or the English 
Law upon which it may be founded , but where It Is contended 
*1.-. »«.. kv m~r •••-‘••'•lUr amendment to make 

• > • ■ • . It is inipossible to arrive 

• . . • at the law previously 

. • « : J. 55 : 108 I. C. 361 : 

' ■ ' A. L J, 464 : 30 Bomr- 

L R. 744 : 9 Pat. L T. 65 : 1928 M W. N. 926 P. C.. 53 JL 449; 
1930 M,W. N22S 124 I. C. 593. 59 M. L. J. 593 ; 1930 Mad 609. 

there is a school of lecal thoughts in India which holds that 

in construing Acta of the Indian legislature, the natural meaning 
of the sections should be given effect to regardless of previous 
decision and specially of decisions other than of Indian courts. 
But the Indian Evidence Act in general and sec. 27 in particular- 
are esamples which indicate the falsity of this point of view. 57 
C. 1062 ■ 1930 Cal 291 • 125 I. C. 733 ; 1930 Cr. C. 379 ; 34 C. W. N. 
106 : I. R. 1930 Cal. 605 

-—•Eoglish cases are of much assistanre io ejueidatlpg general' 
principles and construing enactments when the Act of the Indian 
Legislature bappeoa to be in pan materta with English statute. 
25 0. 210. 

— »wbere the provisloos of an Indian enactment follow the 
provisions of an English enactment ora well settled rule of English 
law or where tbs meaning of certain expressions and their legal 
import are not clear, reference to English authorities becomes 
useful and often necessary. S3 M. 449 : 1930 M. W. N. 225 : 124 
I C. 593 ; 59 M. L. J. 956 : 1930 Mad. 609, 32 0. W. K 1185 j 61 
M. L. J. 367 : 1931 P. C. 234 : 1931 A. L. J. 809 P. C., 32 
P. L. R 667. 

Reference to previous statules or case laws. 

the Legislature must be presumed to know the course of 

judicial decisions. 52 A. 619; 1930 AIL 225: 125 I. C. 477 - 1930- 
A. L. J. 402 : I. R. 1930 All. «85. 

to dispel a clear ambiguity hi an enactment, it is permissible 

for the court to look to the earlier enactments. 40 C. L. J 
199 F. B. 

reference to previous atate of law is permissible for showing 

doubts in construing. 52 C. 1 s 82 1. G. 273 : 1925 Cal 34. 

— ' 

been e presumed that the 

legish rpon those provisions 

by th 545 : 103 I. C. 271 ; 

1927 All. 369 F. B. 

—In eonstrning the Negotiable Instrument Act It would be 
going too far to see what the prevfous law was. 55 c. SSI- 1928- 
CaH48;105I.C. 549. 
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(1) Construction of statutes -fMntd. 


certain guide in interpreting an Act Or Ordinance is the Act or- 
the Ordinance itself and -when- the words 'are perfectly plain 
the court need not look any further or speculate as to the Intention 
by reference to Objeete and Resaons. 1931 Oal. 633 : 1931 Cr. O. 833. 
Temporary enactments , ’ 

- , If an Act is a temporary Act it comes to an end for all* 

purposes at the and of the period for which it was enacted and- 
ceases to have any further -foroe. 29 O. W. N. 281 : 86 I. C. 139 : 
52C;551: 1925 Cal. 571. 

proceedings taken under a temporary statute if not ter- 
minated before the expiry of the period of the statute, ate deter- 
mined ipso facto on the expiration of the statute. 49 B. 724 : 27 
Bom. L. R. 595 : 87 I. 0 793 : 1925 Bom'. 378. ’ 

Reference to English Law. 

where the law in India is codified it is not open to the- 

courta in India to ignore the enacted law and follow the English 
Law, simply beoause in certain oases the enforcement of the 
Indian Law might create hardship.* 1931 All, 383 : 3931 A. L. J. 
64F. B. 

—rules relating to procedure under an Indian Act should not 
be interpreted by reference to decisions relating to another statute 
In England even where the language of the two statutes is the 
same. 51 C. 745 ; 1924 Cal. 864 

-^-wbere the first point to be decided arises under the I** 
India referencs to English Jaw is uonecessary. 26 0. W. N. 302 : 
34 M. L. T. 53 : 51 C. 304 s 26 Bom. L. R. 571 : 22 A. L. J. 173 P. C. 

• where there is a positive enactment of the Indian Legisla- 
ture its languace should be examined and its proper tneaning ascer- 
tained uninfluenced by any ooneideration derived from the previous 
state of law or of the English law uoon -which it may bo founded. 

7 Pat 221 : 47 0. L. J. 171 : 32 C. W. N. 402 ; 30 Bom. L. R. 227 ;• 
26 A. L. J. 385: 1 928 Al. W. N- 282 j 107 I. O. 14; l928 P. 0 2, 
29Puni. L. R 446 s 111 I. C. 8 : 1928 Lab. 361 P. C.. 11 Lab 375 : 

31 P. L. R. 765: 1930' Lab. 361 : 120 I. 0. 615; 1930 Sind. 287 : 
127 I. C. 690. 22 0. 788 P. C.. 1925 Sind 49 F. B., 22 8. L. R. 171. 

■ the construction of an Indiait statute depends entirely 

upon the meaning of the word thero used and its interpretation 
must not bo influenced by any similar provision of the English 
Law. 1929 Lab. 344 ; 39 Cr. U J. 4J4; 19 Lab. 283; 11 Lab. 

L. J. 159 : 30 Punj .L. R. 197; 1151. O. 6 F. B,. 55 I. A. 18 ; 51 M. 

L. J. 281 P. C.fol 1928 Lah.308 Di$$ from. 

” — an EngiUh e(\uUnbla dootrtne nfleoting the provKlons of an 
**« t*-'' “"tht to sue upon a contract thouJd 
■ • ■ ■ ' • . • s i a statute as the Tr. P* Act and 


In»(niment. S3 O. L. J. 35» ; 35 < 
K. 739 ; 133{ Jf. W. N, 489 : GO M. 


without any writing an Interest 
created by means of a registered’ 
J. W. N. 550 : 58 I. A. 91: 8 0. 'V. 
L.J. S33 : 1931 P. C. 79. 
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(1) Construction of statutes— conM. 

it a sound rote of Interpretattoo to take the words of the - 

statute as thep stand and to interpret them ordinarily without any 
reference to the prerious state of law on the subject or the English 
Law upon which it may be founded , but where It is contended 
that the tegiilature intended by any partioulsr amendment to make 
substantMl changes in the pre-eiistlng law It is impossible to arrive 
at a conclusion without considering what the law previously 
wai Zi C W N. 462 1 55 C. 519 : 48C. L. J. 55 : 108 I. C. 361: 
1928 M W N 926 : 1928 P. O 16 : 26 A. L J. 464 : 30 Bom:- 
L n. 744 : 9 Pat. L T. 65 ; 1928 M W. N. 926 P. C.. 53 M. 449 : 
1930 M. W. N 225 . 124 I C. 593. 59 M. L. J. 593 : 1930 Mad 609, 

there is a school of legal thoughts in India which holds that 

in construing Acts of the Indian legislature, the natural tneaniog 
of the sections should be given effect to regardless of previous 
decision and apeclally of decisions other than of Indian courts. 
But the Indian Evidence Act in general and see. 27 In particular- 
aie examples which indicate the falsity of this point of view. 57 
C. 1062 1930 Cal 291 • 125 I. C. 733 : 1930 Cr. C. 379 : 34 C. W. N. 
106 : I R 1930 Cal. 605. 

—English cases are of much assistance in elucidating geoeral’ 
principles and construing enactments when the Act of the Indian 
Legislature happens to be in pan maiena with English statute.. 
25 C 210 

—where the provisions of an Indian enactment follow the 
provlstone of an English enactment ora well settled rule of English 
law or where the meaning of certain ezpressiona and their legal 
import are not clear, reference to English authorities becomes 
useful and often necessary. 53 M. 449 : 1930 M. W. N. 225 : 124 
I. C. 593 : 59 M. L. J. 956 : 1930 Mad. W9. 32 C. W. K 1185: 61 
M. L. J. 367 : 1931 P. C. 234; 1931 A. L. J. 809 P. C., 32 
P. L. R 667. 

Reference to previous statutes or case laws, 

the Legislature must be presumed to know the course of 

judicial decisions. 52 A. 619 : 1930 All. 225 t 125 I. C. 477 : 1930- 
A. L J. 402 : I. R. 1930 All. 685. 

—to dispel a clear ambiguity In an enactment, it is permissible 
for the court to look to the earlier enactments. 40 C. L. J. 
199 F. B. 

reference to previous state of law is permissible for Bhowiog- 

doubts in construing. 52 C. 1 : 82 I. C. 273 : 1925 Cal. 34. 

—when part of the language of the section in the old Act baa 
been copied out in the new Act it may be presumed that the 
legislature accepted the Interpretation pot upon those provisions 
by the courts under the old Act. 25 A L. J. 545: 103 1. C. 271- 
1927 All. 369 F. B. 

—in construing the Kegotiable Instrument Act it would be 
going too far to eee what the previous law was. 55 C. 551 * 1 
Cal. 148 : 105 I. C. 549. 
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‘(t) Construction of Statutes— eonftf. 

a codifying statute does not exclude reference to earlier 

'Case-laws on tbe subjeots covered by the statute for throwing light 
on the true interpretation of tbe words of the statute but matters 
outside the statute cannot be invoked by such reference. 49 
M 728 : 1926 Mad. 906: 1926 M. W. N. 606 : 96 1, C. 978 F. B. 
{criminal case). 

the language of the statute should be examined and tbe 

proper meaning should be ascertained, uninfluenced by any consi- 
deration derived from the previous state of the law. 29 Pun). 
L. R. 446 - 111 I. C 8: 1928 Lah. 361. F. B., 1928 P. C. 2 : 32 
C. W N 402 P. C. /ol. 52 B. 88 : 30 Bom L. R 1 : 1928 
Bom 35 F. B. 

it is sound rule of interpretation to take the words of the 

statute as they stand and to interptet them ordicartly without any 
reference to the previous state of the law on tbe subject or the 
English law upon which it may be founded ; but when it is 
contended that the legislature intended by any particular amend- 
ment to make ' ' jj impossible to 

arrive at a concl * • it the law previously 

was 32 0. W. • 5 . 0. 361; 55 0. 519; 

39 Bom. L R J. 464 j 1928 P. 0. 

16, aee also 7 Pat. 221 : 47 C. L. J. 171: 32 0. W. N. 
402 26 A. L. J. 385 : 1928 M. W. N. 282 : 107 1. 0. 14 : 1928 
P. C, 3 P C. 

Afandaiori/ or imperative and directory. 

—tbe prioolple to bo applied lo considering whether the provi- 
sions of a Statute or an Act are imperative or directory is this : the 
'Court must look to the subject matter, consider the importance of 
the provision chat has been disregarded and the relation of that pro- 
vision to the general object intended to be secured by the Act; and 
upon a review of tbe case in tb.it aspect decide whether the matter 
is what is called Imperative or only directory. 38 C. L. J, 77 F. 8. 

the Intention of tho legislature should he considered as 

mandatory when tbe aim and object of tbe statute would be 
olc.irIy riefcated if the direction to do a thing in a particular 
manner is not strictly observed. 1930 Ondb 431: 128 1.0.733: 7 
O. W. .N'. 843. 

—a formality which is directed by legislature is Imperative 
but if it Is prescribed by ordinary Individuals and corporations it is 
directory merely. 1930 Nag. 157 ; 127 I. 0. 337 : I. R, 1930 Nog 337. 

—there is no universal rule that disobedience of a mandatory . 
provision In n statute has the consequence of nullification of ail 
proceedings Irrtspoctivc of any <iuestion of prejudice. Whether a 
mandatory provision is Imperative or only directory depends upon 
a coni'deration of various circumstances. 4tC. 1.. J. 131:901. C. 
308: IMSCal. 1216. 123 1,0,5615 1931 f.nh. 15 

—the words ‘’may make rules" denote that the provisions 
are not mandatory but enabling and permissive. 1930 Rang. 297 : 

H Hang, SJ3 ; 127 J C. 731 F. D. 
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(1) Conitruetien of statutes—conld. 

Confltei bcixcetn Law and pracUet. 

where a rule of practico or procedure or whatever it may 

be called conflicts with the law aa laid down by the legislature 
the Judge IS bound to follow the law. 1929 Cal. 823 : 1929 Cr. C. 
669. 41 C. 446 Bef 

}Iow to reconcile tncon.natent provmonn. 

—when there is conflict between regulation and regulation 
or between regulation and legislative enactment, the rule la that 
the latter is to prevail 10 Pat. 63: 1930 Pat. 442: 128 I. C. 133: 
I R. 1931 Pat. 21. 

where two cO'OrdInate sections are apparently inconsistent> 

an efTort must be made to reconcile them. If impossible the latter 
will prevail Particular provision must always bn strictly construed 
as against the general provisions. 2S C. W. N. 9, 10 Pat. 63 : 1930 
Pat. 442. 

it must be ebowti by clearest languaget bat jurisdiction 
. t.,v. away by another and 

. * to Bs to impute absurdity 

. . -i, . ■“ • W. 885 

—an enaetmeot should be conetrued as far as possible la 
accordance with the terns of the other statute which it does not ezo 
prestly modify or repeal. 1928 Lab. 609: 10 Lab. L. J. 413 : 111 
I. 0. 175 

—an anomalous construction can be given effect to only when 
the words used are clear and unambiguous and admit of no other 
construction 1928 Lab. 325: 9 Lab Md: 1101. C. 164. 

(he general rule is that where two Acts are inconsistent or 

repugnant, the latest must prevail provided the court is satiifled 
that the repeal of the prior Act follows from necessary implication. 
54 C. 863 : 31 C. W. N. 765 : 45 C. L. J. 323 : 1927 Cal. 432 : 102 I. C. 
845 F. B. 

where there ate two possible constructions It is the duty 

of the Court to use the common eense construction. 1929 A. 750 : 
30 Cr. L. J. 1085 : 27 A. L. J. 1044 ; 119 I.C. 570 ; 1929 Cr. C. 355. 

where the language of an enactment is somewhat ambiguous 

and two constructions are possible, the construction most bene- 
ficial to the subject should be preferred. 12 Lah. 26: 1930 Lah. 
781 : 1930 Cr C. 897 : 31 Cr, L. J. 987 : 31 Punj L. R. 677. 

Ordinary sense of the word should be adhered to. 

the rule of interpretations of jail statute Is that the gram- 
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(t) Consiruction ef statutes — contd. 

in coDstruing statutes it is a general rule that words must 

be taken in their legal sense unless a contrary intention appears. 
Unless from the context an inference can properly be drawn that 
a word is used in tts popular and not in its technical meaning, the 
technical legal meaning must prevail. 115 I. C. 740 : 1929 JP. C. 
181 ; 30 L. W. 147 P. C. 

when the language is plain in itsel/it is not open to add to it 

or to deduct from it or even to consider whether the rule is likely to 
create hardships in particular cases if it be read in its ordinary sense. 
The intention of tfae law most be gathered ftom the consideration 
of the words themselves. 50 A. 569 : 1928 All. 241 : 26 A. I. J. 298. 

the same words should he pnma facie construed in the same 

sense in different parts of the same statute. Ill I. C. 175 : 1923 
Lab. 609: 10 Lab. L. J. 4l3: 9 Lah. 701 : 30 Punj. L. R. 60 F. B.. 
1930 All. 669 : 125 1. C. 507 : 1930 A. L. J. 6t3. 

when a word or phrase ia defined as having a particular 

meaning in an enactment, the same meaning must be given in inter- 
preting the sections of the Act unless there is anything repugnant 
to the context. 9 Lab. 649 : 1928 Lah. 325 : 110 I C. 164. 

— -when the words are clear aod noambiguous tbe court cannot 
speculate as to what the intention of the legislature would be. 30 
Bom- L. K. 177 : 1923 Bom. 69 : 108 I. C. 495. 

-—It Is always unsatisfactory and generally unsafe to seek tbe 
meaning of words used in an Act of Parliament to tbe definition 
clauses of other statutes dealing with matter more or less cognate, 
even when enacted by the same legislature. A fdrtioti must It 
be so when resort Is bad for this purpose to tbe enactment of other 
legislation. 1929 P. C. 181 : 115 1. C. 740 ; 30 L. W. 147 P. C. 

• words should be given their widest possible meaning 

consistent with the context unless they are intended to be used in 
the artificial and technical sense which they have acquired in 
English law. 56 C. 367 j 1929 Cal 497: 119 1. C. 23. 1923 Cr. C. 
161 : 1929 Ldb. 607. 

when the words are precise and unambiguous they should 

be expounded in their natural and ordinary sense and tbe words 
themselves In such case decloss the intention of the legislature. 
It Is not perraissiblb to read into the context words which are not 
to be found there. 1929 All. 6 5 t 118 I. C. 17 : 27 A. L. J. 983. F. B. 

tbe first canon of coostraefion of a statute is that tbe 

language of the enactment should bo taken os it stands and 
effect be given to it if it Is clear. 34 O. W. N. 956 : 52 0. L. J. 171 : 
126 I.C. 780 r 31 Cr. L. J. 1117 : 1930 Or. 0, 908 ; 1930 Cal. 577. JS 
P. L. R 341 : 131 1.0.234. 

—every word used must ho given its plain meaning especially 
la a fiscal Act. 1930 All. 49 : 126 1. C. 801 s 1930 A. L. J. I, F. B, 

— where words are capable of two meanings the rule is to 
accept that which would give some effect to the words than that 
which would give none. 1930 Sind 265 : 127 I. C. 673 : 2l S. L. R. 
277 1 t. It- 1930 Sind 289 F. B. 
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(1) Construction of statutes — contd. 

— when the legislature repeats in a later eDsettnent an 
earlier enactment that has obtained a settled meaning by judicial 
construction the ordinary preaumptioo is that it intends the words to 
mean wfaat they were taken to mean before. 19d0 Lab. 764: 31 
P. L. R. 855 : 12 Lab L. J. 325 :126 L C. 161 : 11 Lab. 481 F. B., 30 
if. 426 P. C. /of. 

the presumption that the legislature did not intend to 

alter the law by an Act described as a consolidatory Act cannot 
override the plain meaning of the words used. 35 C. W. N. 
122 . 

if the words of an Act are clear they must be followed, 

even if they lead to manifest absurdity. When once the meaning 
IS plain It IS not the province of the Court to scan its wisdom or 
Its poiiey. Its duty is not to make the law reasonable.- but to 
expound it as it stands, according to the real sense of the words. 
1931 Lab. 87 : 131 1. C. 81 : 12 Lab 129. 

in conaturing a statute, it is not permissible to Import into 

its text any words of limitation unless the text requires those 
words by necessary implication. 1931 All. 294 : 1931 A. L. J. 377 
F. B. 

a section in an Act is prtma facie to be interpreted 

according to the plain meaning of the words. If the language of the 
section were to make it say something paradoxical or plainly 
inconvenient or disastrous to common sense the statute may be inter- 
preted so as to render the provisions ressonable. 35 0 W. N. 705. 

the presumption that the Legislature did not intend to 
alter the law by an Act described as a consolidatiug Act cannot 
override the plain meaning of the words used. 5c C. 801. > 

How to conetrue definitions. ' ■ • 

where a statute givee a definition for’an instrument that 

definition may not be controlled by the understandiog of the common 
people with regard to it. 48 M, 454 : 1925 M. W. N. 467 : 88 1. C. 
401 : 1925 Mad. 723. 

to use the definition of a word in one Act and to apply it 
as the definition of that word in another Act, especially when the 
second Act is in force in another country and under another 
conditions, appears to be a very dangerous course. 1931 Mad. 659 : 
34 L. W. 185. ■; 

General and special wards and provisions, 

where general words follow special words, sense is not 

limited to things ejusdem generis with those specified, unless reason 
compels otherwise. 1925 GaL 116. 

when general intention is expressed by the legislature and 

also a particular iotentlon Incompatible with the general one. the 
particular intention is considered to be an exception to the general 
one and this rule applies whether those provisions are contained in 
the same statute or different statutes. 10 Lafait 419: 111 LO 
175 : 1928 Lah.609. F.B. 
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(1) Construction of statutes — conld. 

3feonin5f of certain wards. 

• —words are presumed to be used In their popular meaning 
unless otbern'ise expressly provided. 16 S, L. R- 112 : 71 I. C 161 
F. 8., 47 B. 843. 

“—•in a Code which deals with both the words ‘‘suits” and 
‘‘appeals'’ it cannot be said that the word "suit” hat been used 
in the same sense as “appeal,” 139 I. 0. 871 : I. R. 1931 All. 439. 

in construing statutes it is sometimes necessary to read the 

coninnctions ‘or* and'and' one tor the other. 87 1.C.2.19*. Cal. 

• there is no authority for the proposition that the word 
‘‘may” can, in any connection, be read as meaning “shall” though 
the word “sball" may, under certain circumstances, be substituted 
for the word ‘'may" 21 C. 832. 3 C. 47 P. C. 

the word “may*' does not have the force of “shair" 

except where statute directs the doing of a- thing for the salce 
of justice or the public good. 1930 Rang. 297 : 127 I. 0. 721 : 8 Rang. 
333 : I. A. 1930 Rang- 401. F. 8 

—prmayocia the word “may” is an enabling word, but there- 
Is no doubt that under certain circumstance enabling words may have 
a compulsory force, 1931 Pat I ; 130 I. C. 785 i 12 Pat. L. T. 127 : 
I. R. 1931 Pat. 193, 

—there Is great deal of difference between “disposal” and 
decision of a case and a ‘case* U something less defioUe than a ‘tult.* 
20 0. W. N. 1080 : 13 C. W. N. 403. 15 0. W. N. 666. 

“—“discretion” means when it is said that something is to be 
done within the discretion of tbe authorities that something is to 
be done according to the rules of reason and justice not according 
to private opinion, according to law and not honour. 48 B. 87:26 
Bom L. R.I: 1924 Bom I. 

Administrative despatches cannot he looked into. • 

in construing tbe terms of an enactment Administrative 

despatches cannot be looked into. 51 B. 516 ; 29 Bom. L. R. 498 : 104 
I. C 8: 1927 Bom. 278 F. B. 

Beporl of |J»6 Seleci CowtniMce, reference to. 

- — in interpreting tbo statutory provision reference to the 
Report of tbe Select Committee and proceedings of Legislature is 
not permissible 47 0. L. J. 66 : 103 I. C. 853 : 1927 Cal, 821, 27 
C. W. N. 115: 36 0. L. J. 220. 1928 Lah. 337, 119 I. C. 265 : 30 Or. 

L. J. 1019 : 1929 Or. C. 205: 1929 Lah. C4I, nor reference to the 
debates in the Council is permissible. 1928 Lah 337. 

Bill cannot bo referred to. 55 C. 67 : 103 I. C. C62 : 1927 Cal. 

763. 

in interpreting the section of the book Report-s of the Indian 

Law Commission may bo referred to, 8 B. 24t, 18 B. 616, 625, 

7 A. 44. 17 C, 852 19 W. R. 48, 53. 

Proceeding of Legislature, reference to. 

—in interpreting a statate reference should not bo made to 
the procecdinga of the legislature which .result in tbe provisions 
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(t) Construction of ttatutoa — eontd. 

of an Act. «7 C W. IISs J6 220, 22 C. 788 P. C... 

21 C 732 Rf/., 72 I C. 433. 104 I. C66l: 28 Punj. L. R. 595. 35 
C.W N.19 

in construing a statute the court cannot look Into the 

proceediDRs of the legislature to see what took place during passage 
of the Bill or what was the reason for the insertion of a particular 
clause 53 C. 929 . 44 C. L. J 350 : 1927 Cal. 149 : 98 I C. II6 (Cr.l, 

22 C 788 P. C. Ret. on. 

Proceedings of the Legislative Council and the Reports oP 

the Select Committees of the Legislative Council cannot be referred 
to 22 B 125, 128. 22 Bom. L R. 50S P. C. contra. 22 M. 49. 504. 

Proceedings of the Legialative Council should not be 

referred to determine the true Interpretation of the language of a 
section which should bo interpreted as it stands 50 A. 318 : 
108 I C. 573 : 192d All 124 • 25 A. L J. 1051. 

Statements of oljecta and reasons reference to. 

— ^wbere the oieaomg of are clear the court cannot 

, t • •' <; 'I 


.L. J 283 1 32 Boni! L. R. 1506. 
Preamble, reference to. 


— rreauioie uovj» couiiu* »i»n m** «vij>-u u jit einress. oh 

C 67 • 103 1. O. 662 . 1927 Cal. 763. 122 I. C. 226 : 1930 Lah, 306 ; 
SlPuDj. L.R.125 

-enaotmect overrides preamble. 9 Lah. 260 : 1928 Lah- 35. 

^incBse of ambiguity or where It is necessary to interpret 

the Act the preamble of an Act way be referred to but definite and 
unambiguous words cannot be strained by such reference simply 
because Ibejr natural interpretation would seem to extend the scone 
of the Act. 92 I, a 1053 : 50 51. h. J. 301 : 1926 Mad. 381, 1931 Mad. 
W.N. 461. 

Punctuation. 

— -punctuation is to bo taken Into consideration. 17 Bo 
R. .'‘6, 12 AI. L. T. 224, 49 3f. L. J. 42. cojifra below. 
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(1) Construction of statutc»-~contcI. 

but commas are oo part of the statute. 27A. L. J. 170: 

•SlBom. L. B 702: 8Pat.5»6: 10Pat.L,T. 155 :, 49 P. L. J. 415: 
33 C.W. N. 323 : 1929P. C.69: 56 41. h. J. 517: 114 I.C. 604 
P C., and the court of law is bound to interpret the section 
without the commas inserted in the print. 1931 All. 154 : 129 
I. C. 145 : 1931 A, L. J. 153, <i4at-e P. C. case fatloaed. 

ScKeduies unneitd to on Act. 

—•schedules annexed to an Act and the heading under which 
they are placed are parts of the enactment but if the language of 
the enactment is clear they ore not to be taken into consideration. 
30 C W. N. 334 : 93 I. C. 909 : 1926 Cat 638. 

Heading of the Chapter. 

in construing a section the heading of the Chapter is not to 
be taken into consideration if the language of the section is clear, 4S 
M. 395 . 86 I. G. 449 : 43 M. L. J. 290. 47 A. 756 ; 89 I. C. 122 : 1925 
Ail. 787. 

/liuslrotion. 

——’illustration does not control the section. 1 All. 34, 36, 15 B. 
491,24 0 W. Ii.982, 32 C. L. J. 24 The power of the court under s. 
22 of the speciSo Relief Act should not be cut down by laoktag 
into the illustrations attached to tbe section. 1939 41. w. If. 638. 
contra, it forms the part of tbe statute. 21 Bom. L. B. 558 P. C. 

—the court should accept, if that can be done, illustrations 
given under the section as being of value in tbe ooastruetion of the 
text. To warrant the rejection of Illustrations on tbe ground of 
repugnancy with the section requires a special case, 55 0. 154 : 
103 I, C. 752 1 1928 Cal. 204. 

ifarginal notes. 

—Marginal notes ate not parts of tbe section but there 
is no reason why they should not be consistent with the sections 
themselves. 41 C. L. J 45 : 29 C. \V. 2f. 151 : 52 0. 463 ; 85 I. C. 
135 : 1925 Cal. 329. 

—when the language is not clear the court may look to 
the marginal note to see what tbe draft of the section is. 45 
M. L. J. 731, 26 A. 393, 400. 23 C. 55. 59. 11 Bom. L. R. 576 
P. C., 2 Bom. L, H 218, 1 P. L. T. II. 47 A. 637 s 88 I. C. 768 1 23 
A L. J. 561 F. B. 

marginal notes cannot be referred to. 26 AH. 393, 406, 

5l M L. J. 704. 26 A, 393. P. C., 50 M. 733 s 1927 Mad. 156. 26 Bom. 
•L. R. 418 : 103 I. 0. 225 ; 1927 Bom. 424. II Bom. L. R. 576 P. C , 

2 Born li..\R. 918, 1 P. L. T, 1 1. 23 C. 55, 59, they can sometimes 
^be looked atVf there he any doubt about tbe meanlDg of tbe words 
used, 47 A.' 637 : 88 I. C. 766 F.B. Another Full Bench of tb« 
•Allahabad H. Q, has rccentty held that the marginal notes can 
• be referred for -the exposition of the meaning of a section, if the 
^marglosl notes have been by or under theauiAon'/y of the 

Xepis/fliure. 61 a 411:27 A. L. J. 290: 113 I. C. 442 ; 1929 
-All. 53F. B. . 
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(t) Construction of statutes— ronf4< 

Rulf a framed under the Act, reference to. 

a Rule framed under tho Act should QOt be referred to for 

tbe purpose of coestrulng hq Act. The coostroctlon of an Act 
must depend upon the meampg svbicb the court attributes to the 
words used br the Legislature. 53 C. 61S t 30 0. W. U. 803 : 43 C. 
L. J. 425 : 19’6 Cal. a56 : 96 I. C. 72. 

where the Act confers right id general terms rules restrict- 
ing such rghts are repugnant to the prorislons of the Act. 1926 
Mad 1182 ; 1928 .M. W. N. 856 ; 55 M. L. J. 551, F. B. 

(2) Construction of doeumonts. 

Doeumenta akould be construed liberally. 

— docutaenta la this couatry ahould be construed liberally. 
20 C W. N. 210 : 22 0 L. J. 452. 22 L- L. J. 180 : 19 C. W. N. 873 ; 

18 M L T. 31 . 37 A 269 P. C , 97 I. C. 124. 

Construction of a document ta a point of law. 

^—construction of a docomeot is a point of Jaw and there 
cannot be estoppel bf reason of misrepresentation on a point of 
law unless the point of law is not clear and free from doubt, 30 C. 
883 p. 894 

Dooument must be construed a$ a whole. 

—It IS one of the cardinal principles of construetlan of a 
dooument that it must be coostrued ss a whole. True intention of 
the parties should be ascertained from each provision which 
must receive atteotioo. 32 O. W. N. 569 : 47 C. L. J 183 : 1928 

M W.N. 91. 30 Bom. L.R. 261 : 26 A L J 488 ; 107 I. C. 1 : 1928 p.C. 35. 

When each point by Itself is not oonolusive the document. 

must be construed as a whole. 33 C W. N. 578 : 1929 P. C. 115, 

Each part should expound the other. 

the best construction of a deed is to make each part expound 

the other, so as to make all the parts agree. 63 I. C. 625. 

Document when not self-eontained. 

a document waicb is not absolute and self-contained must 

be read with and interpreted in the light of an established custom 
if any. 63 I. C. 48. ' 

When the descripfion is eonficting, 

construction la case of coDfllcting description. 4Pat. L T 

652 ; 72 I. C. 643 ‘ * 

Same word should have saute meaning. 

generally same meaning ahould be given to the same word 

used throughout a document unless there be some good reason 
justifying the attribution of different meanings. 95 1. C. 140. 

but the rule that the same meaning should be given to an 

expression in every part of a docnment id which it appears is 
of general application but is applicable only to cases of 
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(2) Construction of statutes->conM. 

or difficulty m constiuing th© documeot. 47 C. L. J. 295 ; 107 I. C. 
459 : 1928 P. C. 115. 

repugnant clauses are need. 

——if there ate two clauses or parts of a deed repugnant to 
^aah other, the first will he received aad the latter rejected unless 
there ia some agectal reason to the contrary hut la all cases- 
intention of the parties roust be given effect to. 62 1. 0. 491 (c). 

construction of a document containing contradictory 

recitals. 20 0. L. J. 3l2. 37 C. 393 . 10 C. L J. 370 ; 13 M. L. T. 305 : 
IS I C. 973, 33 C. L. J. 186, and coostruotion of two contradictory 
sections of an Act. 25 C. W. N 9 

Natural meaning should be adopted. 

■ an Instrument should be construed according to its natural 

meaning in the light of the circumstam-es m which it was executed 
1922 Cal 300 : 68 I. C. 937. 

—the natural and obvioue meaning of the words in a deed 
connot be refused to be given to them merely because it is suggested 
that the words have been inserted m the deed for the purpose of 
ascertaining and specifying the stamp duty in which case it should 
he specially stated. 38 C. L. J 21 : 75 I. C. 402. 

—if apt words are not used and if reservation are not 'made 
’ ■ . ■ ' - to contend that the 

terpretation of the 

, . . trued in a manner 

giving effect to all the directions in it. Ill I. C. 22: 1928 
Mad. 349. 

Where more than one interpretation is possible. 

where more than one interpretation of a deed is possible, it 

is proper and necessary to look to tho statute by winch the form 
and purposes of the instrument are precnbed and to fix upon that 
construction which is consiatent with the statute. 33 M. L. T. 
438 P. C. 

if it is possible to construe a document in two different 

ways the court may accept the construction which makes the 
document valid in law. 55 C. 448. 32 C. W. N. 248 : 105 I.C. 
647 ; 1928 Cal. J30. 

Construction 6y nnotAcr docuraent. 

It is always dangerous to construe the words ofonedoou- 

meat by the construction put upon similar words in another 
document. All the clauses must be looked at and given effect to 
Ignoring none as redundant or contradictory. 1 Pat. 295 : 1922 
pat. 70 : 2 Pat. L. T. 273 ; 65 1. C. 977. 

—It is not proper to construe one document in the view taken 
•with regard to another deenment wWeb is differently worded. 42 0. 
L.J. 172 ; 1925 Cal. 1248.86 I.C. 737 1 87 I.C. 758: 1925 Mad. 1175, 
112 I.C. 113 (c). 
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(2) Construetivn of documents — contd. • •> 

the previous corrospandeDoe bfitfreea the parties cannot be 

referred to for constmiog a doeumeot 93 I. C. 184 : 28 Bom. L. R« 
25 : 1926 Bom. 209. 

// contemporarp documtnt can be used to CJrpfat'n. 

statement contained in a coDtemporaoeous document . fumi-, 

shes a legitimate aid to construction. Where there are two 
conflicting descriptions, that which is more certain and stable and 
the icast likely to have been mistaken must prevail. 37 0.393; 
10 C L J. 370 : 4 I C. 713. 

// subsequent document can be looked to, 

a subsequent deed between strangers should not be allowed 

to explain a document 3? C. 626 : 7 1. C. 875 
Other document not in suit cannot be used 

——the language of other documents not in suit cannot be called 
in aid to construe the words of a particular document which js in 
suit. 29 C W. N 353 i 85 1. C. 693 : 1925 Cal. 656, 42 0. L. J. 172 ; 
1925 Cal. 1248 : 87 I. C. 758. 

Surrounding circumstances can be considered. 

—to determlQS the true construetion of a deed of settlement 
regard must be bad to the object and whole scope having reference 
(0 the surrounding circumstances. 32 C. L.J. 453, 28 Bam.L.B, 
25 1926 Bom. 2u9 : 93 I. C. 184. 

evidence of surrounding circumstances are relevant. -40 C< 
L J 481 : 27 Bom, L. R. 4 • 47 M. 729 s 82 I. 0. 993 P. C., 29 
0. W. N. 57 : 26 Bom L. R. 786 : 80 I.C. 807 : 48 M. 230 : 1924 
M. W. N. 609. P. C. 

IQ coosiderlog whether a particular interpretation is benefi* 

cial or not to a party, circumstances not appearing on the face of 
the deed may be taken into account 1921 P, C. 233 : 20 L. W. 
8S4 P. C. 

Construction of a settlement deed. 

^in construing a settlement deed the true rule is to find 

out the intention of the settlor from fbe expressions used in the 
deed itself and then to ascertain whether such intention is valid 
in law or not 55 C. 448, 32 C, W. Jf. 248; 105 1 0. 647: 1928 
Cal. 130. 

IQ construtug a deed of settlement !n India nnless there 

is a special reason afforded by the deed itself to the contrary, the 
technical meaning given to the words in English law must be 
disregarded. 52 B. 176 : 30 Bom Ii. R. 282 : 47 C. L.J. 198:32 
C. W. N. 925 : 26 A. L. J. 560 ; 1928 P. O. 33. 

When intention of the parties can be looked to. 

where a document is not itself ambiguous the intention 

of the parties should not be taken into consideration and the mere 
delivery of a dosument of title does not constitute a transfer of 
the right to property. 42 C. L. J. 79 : 82 I. C. 411. 
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(2) Condrueilen of documents — cmld, 

in all cases the oh}eot is to see what is the intention of 

the parties expressed by the words used.i But from the imperfection 
of language it IS not possible to know what is the intention with* 
out inquiring futher and seeing what tho circumstances were with 
reference to which the words ware used. 47 G. L. J. 300 : 30 Bom. 
L. R 760 t 107 1. 0. 346 1 192? P. C. 272. 

meaning of the words used should be looked to and not the 

intention of the parties to the deed. 7C L. J. 292. 

question is not so muob of parties' intention as of meaning 

of words used. 49 B, 99 : 84 1. C. 397 : 1925 Bom. 12. 

but the Intention of the parties should be looked to in 

construing a document containing repugnant words. 97 J. C, 5S0 i 
1926 Mad. 1208. 

the document must be oonstrued as a whole and intention 

of the parties must be gathered from each prorision which must 
receive attention. 192S M. W. N. 91 : 32 C. W. N. 569 : 47 C. L. J. 
183 : 30 Bom. L. tt. 261 ; 26 A. L. J. 488, 1928 P. 0. 35. 

—the intention must bo gathered from the document itself 
and oral endeoce is excluded. 45 A. 581 : 21 A. L. J. 503 ; 1923 
A. 586. 

-—for the right administration of justice the substanes and 
the real meanieg of the parties and not the form of expression and 
the literal sense of tbs transaction are to be constantly kept la 
view as the basis of decision. 34 C. L. 3. 323. 

—whether deed is a mortgage or sot depends upon the 
Inteatioa of the parties to be^ gathered from the cltcumatancea of 
the case. 64 I. 0. 583 

a document called a will is really a deed of gift if the 

intention is to make a transfer in prnesenii. 74 I. C. 653. 

Tyhen conduct of the parties can be looked to. 

conduct of the parties Is evidence to construe a deed of 

doubtful import, 34 0. L. J. 129, 96 I. 0. 188 ; 1926 Pat. 340 : 1926 
P. H. C. 0. 199, or where the terme of a contract are ambiguous, 
29 C, W. N. 166 ; 40 C. L. J 322. 33 C. L. J. 33i : 25 C W. N, 308 : 
61 I. 0. 818. in 1, C. 701 ; 1928 All. 34. 

— —conduct of parties Is relevant to explain a deed capable of 
several meanings, 29 C. W. N. 559 ; 1924 P. C. 88 : 51 C. 374 ; 80 
I. C. 1031 ! 46 M. L. J. 618 P. C. 

the conduct of the parties to a contract reduced into writing 

may not vary or alter it, but ibeir conduct may help to explain or 
elucidate different meanings, 1924 P. G. 88, 

aubsequeut admission of meaning and conduct of the party 

cannot be relied in aid of construction: interpretatiou of ancient 
document is difiicult. 12 C. I.. J. 378. 

evidence of the acta and conducts of parties is Inadmissible 

to show that document is not what It purports to be. 71 I. C. 
J030 (0). 
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(2) Cenctruction o( doeumants — contd 

wh«Q the general wntd* of an ancient grant is nncettain 

tbeT msT be fatrly explained by aubxequent usage 53 0.533 : 30 
C. W. N. T45 : 94 I C 974 : 24 A L. J. ?6l : 1926 : P. 0. 41. 
Consfructjon does not depend upon name of the document. 

the true construction does not depend upon the name given 

to the document but it must be determined with reference to all its 
terms. 9 O. L. J. 104 ; 1922 Oudh. 42 : 66 I. C. 110. 

— but the name of the document by which the instrument is 
called by the mater must be borne in mind and should not lightly be 
brushed aside though It is not conclusive. Ill I. C. 23 : 1928 Mad. 349. 

a document named sale^deed under which in lieu of a debt 

due, land is sold for a period of 50 years, it is lo reality a mortgage 
and can be redeemed even before that period. 76 1. C. 336. 

the mere fact that the document of title held by the 

grantees U called a pa«<z and that they executed a kabultyat ia 
similar terms is not conclusive of the question of whether they 
were made lease-holders le.. farmers of revenue or were true 
proprietors paylog a jamabandi to the overlord. 40 0. L J. 473 ; 
48 B 613 8^ I. 0. 779. 1924 M. W. N. 694 : 2$ Bom. L. R. 1143 : 
47 M L. J. 574 P. C, 

Substance shaU be looked to and not tbe forvu 
— In determining whether an instrument is liable to duty as a 
transfer only or the full duty of a mortgage, the court will look at 
the substance of the transaction and not merely at the form of the 
instrument. 5l C. 185 : 28 C W. W. 497 ; 1924 Cal. 578 : 81 I. 0. 471. 
Nothing thall be considered redundant. 

• no part of a document should so far as possible be left as 

redundant. 74 I. C. 6^3, 

common words of style used in conveyance of any sort may 
be and often are words of surpluasge but when they are not words 
of surplusage they must be given the proper effect of their own 
meaning The word “Adha*' and "Urdba** in the settlement deed 
made U plain that there was every intentton to convey all below 
the surface as well as on It or above it, 29 C. W. N. 725: 86 I. C. 
289 : 27 Bom. L. B. 753 : 20 A. J. 712 P, C 

but while for the purpose of construing the operative part 
the whole of the instrument may be referred to, yet the recitals 
leading up to it are more likely to furnish the key to its construc- 
tion than the subsidiary clauses of the deed. 3 Pat. L. T. 653 : 65 
I. C. 882 P. C. 

Qi/t or a will. 

where a Mebataeden lady executed a deed purpOTting to 

give awav the whole of a zemindery estate, reserving usufruct of a 

#. ._jj— — * 1-- j-Qggto pgy Revenue on 

and not a will. 27 C. W 
',4 Bom. L. B, 1268: 681.0 



aTATOTES AKD D0CCUEST3, INTERPRETATION OF. 


HU 


(2) Construction of documents — contd. 

to ascertaio whether a docameot is a \TiU or gift thex?bo!e 

documeat and subsequent conduct is to be considered. 1925 Mad. 
471 : 86 I. C. 8. 

in construing a deed drawn 3 layman in India whether 
it is will or a gift not only the words used should be considered 
but also the circumstances should be considered, 94 1. C. 967 (c). 

words which, when used in will or deed of gift, create 

hereditary Interest, do not do so when used in grant or lease creating 
intermediate interest. 30 C. 20 s 7 O. W. N. 314. 

where a document styled a will constitutes nothing mote 

than a declaration of an intended adoption wbieh was not carried 
out and the atatements of the wishes of the executant tbereafter. 
it is in the nature of a transaction inter t'tros and if not registered 
it is not valid. 25 C W. N. 511 : 28 M.'L. T. 190 .• 1920 M. W. S. 
559 : 58 I. C. 228 P. C. 

a document alleged to be a will and relied upon and esta* 

bllsbed as a will in a Probate Court cannot be found not to be a 
will but a deed of gift, but the court may construe the will and bold 
that the executant bad no power to execute it. 2 Pat. L. T. 728 ; 
62 1 C 611. 

ConstrucUon of ancieni document. 

——an ancient document shouid not be construed in the light 
of present usage or modern underatandtnB of law. 9 C. L. S, 475. 
Instrument not drawn by professional men. 

—instruments not drawn by professional men should be 
liberallyieonstrued, 12 0. W. N, 942, and not only the words actually 
used should be considered but also tbe circumstance should be 
taken iato consideration and tbe matter ought to be broadly looked 
at. 94 I. C. S67 (c) 

Conatrution of a surety bond. 

tbe terms of s surety bond should be construed favourably 
to the surety. 55 C. 91 s I9i8 Cal. 177 j 109 I. C. 538. 

General words or clauses apply to ejuadem generis 
—tbe words “on any account whatsoever" in lease must be 
construed ejusdem generis with the preceding provisions. 5 I. C. 
1022 : 29 C. W. P. 124 s 82 1 O. 315 ; 1925 Cal. 346, 

general words of release operates to pass only what the 

parties coutemplated. 11 G. Vi. N, 776. 

where in a Ieaae.deed the payments to be made are speci- 
fically dealt with and afterwards a general clause to the elTect that 
whatever else Is payable by law is to be paid, the general clause 
is taken to be referable to tbe subject matter specially referred 
to before. 79 1.0,369 (c). 

—where a deed specially relates to one kiod followed by other 
kinds and then a general clause la mserted, the general olauio refers 
to kind* Immediately before It. 1925 Cal. 522. 
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(2) Construction of documents-confif. 


but ft poneral descTiptlon of mortgage property canodt be 

restricted b> its enunierntive description following the general 
description. 63 I. C 63S. 

In the absence of tcords of reaert*a/*oii oil interests pass. 

where there is no reserratlon all interests possessed by the 

Tender pa«8 to rendee 30 C. 5S6 . 7 C W. N. 482 : 30 I. 0. 71 P. C. 
Application of law in eonsfi-um^ a document. 

any ruling as to the interpretation of a document can only 

be .-ipplied in its entirety to a document absolutely Indentlcal la 
language, and in a case the general circumstances of which are 
suhstantially the same. 46 A. 274 . 22 A. L. J. 137 : 80 I. C. 550 : 
1924 All. 324 F. B. 

—>c!ear and unambiguous teifca of a document conferring an 
absolute and irreaumable right on a grantee can be abandoned or 
controlled only by clear evidenco of custom aoeient. inTarlable, 
unambiguous and baring acquired the force of law. 1925 Pat. 228 : 
82 I. C. 204. 

the case of eoostruetion of documents the only question 
Is how the law Is to be applied to tbo particular facte of the ease 
before the court 65 I.C.T07. 

—It IS not allowable to read into an agreement the prorlsloos 
of an Act subsequently passed 8 C W. N. 521 : 26 A. 269 : 31 I. A. 
116 P C. e .. V 

—terme of judicial orders etaould be construed according to 
Jaw. 17 0. W. K. S65 s 16 J. C. 374 (c). 


j^escnplion ofboundarv ' ' 

boundaries must prerall as against the taeasurement. 46 

M. L. J 182: 19L. W.24-. 

— where the boundaries can be ascertained effect must be 
given to the description by boondarice irrespective of area. But if 
the boundaries are uncertain then area must be considered. 64 I. C. 
737 tc) 41 C. 49 Ref. 

if tbe boundaries specified in the lease can be identified the 

ordinary rule is that the etasemvnt c{ area must gWe -way to 

^ " ' 751 (o), 50 P. L. R. 1922, 98 I. 


is sold with definite boun* 
cumstancee surrounding the 
1 covered by the boundaries 
of interpretation Is that 
the measurement. 78 I. C. 
414 : 1924 Mau. 4ii.> : 04 oi. l,. i. oio ; 1921 M. W. K. 203. 

..^whea a deed contains an adequate asd euScieat definltioo 
of the property Intended to pass, any erroneous statement con- 
tained »n it as to the dlmenMoa at quantity will not vitiate the 
description 1 Pat. L. R. 377. 

^wbere description of land ia given by boundary and ar' 

tbe land within the boundary passes, 13 C. \V. }l. 702 : 9 C. T 
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(2) Construction of documents — contd, 

585, but where boundaries caonot be ascertained with perfect 
certainty, area Bpectfied and iatentlon of the parties should be 
looked to. >4 C. W. N. 268. 

in case of conflict between the Survey numbers and the 

boundaries, the boundaries should prerai], IDS I. C. 173 : 8 Fat. L. 
T. 829 : 1928 Pat. 89. 


ilisceUaneous eases. 


where a deed is ezeouted for valuable consideration U may 

be construed adversely to the grantor in case of doubt as to cons* 
truotion. 63 I. C. 62$. 

when the tenant is required to submit to JaripJanabandi 

and to new imposition by the Govt, the lease is not one for fixed 
rent. 1923 Cal. 351. 


— Contract-Court should lean towards a construction favour' 
ing the validity of a contract rather khan its illegality. 85 I. C. 177 t 
1925 Bom. 115, 


^ which deft, agreed 
> be piff’a agent and 
58; 881.0.107; 27 


—■personal liability in a security bend, construction of. 26 
O.W.N 737! 36 C. L. J. 5: 43 M. L. J. 66; 1922 M. W. N. 376; 
24 Bom. Zj. B. 971 ; 31 M, L. T. 129 I 2 F. t. R. 1922 P. C. 

—oonstructioo of a trust-deed, 32 C. W, N. 677 : 47 C. L. J. 
429: 6 Rang. 113: 30 Bom. L. B. 788: 1971. 0. 4t)l : 1928 P. 0. 
44. 


SUPPLEMENTARY TRIAL. 

—where there are two trials, one original and the other supple- 
mentary it fa proper for the fudge to warn the fury in the supplemen- 
tary trial that they should not be influeoced by tbe fact that the 
first batch bare been convicted. The second trial must be decided 
on the evidence on its merits. As a general rule there ought to be 
uniformity in tbe convictions and punishments but it is impossible to 
apply this principle in all cases where there are two trials, one 
original and tbe other supplementary, one batch of prisoners being 
tried by ore Judge and one jury and the other batch by a different 
Judge and different Jury, 72 I. O. 65 ; 24 Cr. L. J. 305 (C). 

WAIVER. 

—criminal proneedins* aie bad unless they ate conducted in 
the manner prescribed by law. The defect is not cured by any 
waiver or consent of tbe prisoner, speclaiiy when the irregularities 
arc unfavourable to tbe prisoners. 2C. 23; 2S W. R. Cr. 57,6 0.83, 
96. 12 W. R. Cr. 3 ; 3 L. B. B. Ap Cr. SO, 15 C. P. L. R. 66. 12 O. W. 
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V/alver— confd. 

an objpction to want of jurisdiction mav be taken, for the 

first time befora the H C. on Revision. 16 W. R. Cr. 69, 23 W. H. 
Cr. 59. 26 B. 50. 13 B 389. 

— >but a person may relinquish his right to bo dealt with as a 
Europ^ean British subject. 37 C. 467 : 24 C. W. N. 1114 : 11 Cr. L. J. 
453 : 7 Ind C. 359, but his rights must be diatinctl.v known to him. 6 
C. 83. 6 C L. J. 463. 136 P. L R. 1908 . 7 Cr. L J. 974 Ref. 3 C. W. N. 
279 (note), G C. W N. 202. 

no waiver can cure a defect for misjoinder of charges. 18 

M L J 380 : 3 M. L. T. 407 • 8 Cr L. J. 152, but if tha accused pleads 
guilty and does not apply for revision the convictlou will not be set 
aside 4 L. B R 315 : 9 Cr L. J. 15. F. B. 

the prisoner can content to nothing. 13 B. 391, 2 C. 23. 

——except where the law expressly permits waiver, the rights of 
an accused person should not be held to be lost by bis consent to a 
proceeding or the admission of evidence which the law does not 
authorise. 12 C W. N. 140: 8Cr. L.J. 434. 

in a criminal trial, the court is bound to draw no inference 
'Of waiver against an accused person, specially id the ease of omission 
'by the court to perform a duty imposed os it, in express term, by the 
Legislature, in his iuterest. 9 Bom. L. B> 356 : 5 Cr, L. J. 332, 9 Bom. 
L R 730 fol. 


WORKMAN'S BREACH OF CONTRACT ACT 

{Act Xlfl of 1859 aa amended bu Acts XVl of 1874 and XII 
■of 1890.') 

Scope and application cf the Act. 

the Act does not apply when the contract was made at a 

iplace where the Act is not in force. 57 I. C. 194. 

the obj'ect of the Act is etated in the preamble to punish 

fraudulent breaches of contract as well as to enable a contrator to 
obtain a more speedy remedy than by recourse to the Civil Courts, 
which would ordinarily have jurisdictioo so as to afford him relief 
■21 0. 262. 

——the Act provides an additional, not a substitutional remedy 
for fraudulent breaches of contract. 15 I. C. 996 : 13 Cr. L. J. 580 
■5 Bur. L. T. 133 ; 9 L. B. R. 89 F B 

the preamble to the Act seta out that it is intended to 

■prevent the fraudulent breaches of contract. But although the 
■“fraudulent" does not appear in the body of the Act the words “shall 
wilfully aud without lawful or reasonable execuse, neglect or rufuse 


L. J. 580 F. B. 1904 P. R.28r 1 Cr.L.J. 1103. confra. *The 



1418 


WORKMAN'S BREACH OF CONTRACT ACT. 


Scope and application o1 the Act — contd, 

“fraudulent” in the preamble does not control ss. 1 and 2. 40 A. 
670 : 47 I C. 441 : 16 A. L. J. 715, IJ A. 262 : 1889 A. W. N. 85. 

a preamble may he an useful guide 'wbeo a question tif doubt 

arises upon tbe construction of a paitieular provision and consi' 
derations relating to the scope of the Act are involved. 20 C. W. 
N. 1158 

——the Act should he strictly' construed, 14 Bom. L. R. 956, 
17 I. C. 789. 

S* 1. (Complaint to M. if workman neglects to perform 
work for which he has received advance.) 

Artificer, workman or (ataourar, meaning of. 

these words were properly used in the order in which 

they appear in order to Indicate a descending scale from sViHed to 
unskilled labour. A perusal of the preamble of tbe Act which was 
passed mainly is the interest of manufacturers, treadesmen and 
others goes to strengthen this impression. 41 182 s 23 il. L. J. 

607; 22 Af. L. T. 435 : 43 J. C 787. 

—the word "wotkiaao” must be understood as cosaottag 
manual labour of some kind, whether skilled or unskilled, nboie 
cow and 28 P. R. W04 Cr , 1 Cr. L. J. 1103. 

Who are not artificers, workmen or labourers. 

—an actor in a theatrical company does not come under the 
aer, 1904 P. R. 23 Cr < eo also a mnsictan iD a baod, 38 hf SSI, 64 
I. C. 370 : 23 Cr. L, J. i, a village lambardar owning a tart which he 
works through bis son or servant and not personaUy. 1908 P. R. 
289 Cr, a cooly sirdar or recruiter, 6 C- L. J. 180 ; 6 Cr. L. J. 191, 
411. C. 182, worker iu a bueber's shop for sale and accounts, 7 S. L. 
R. 109 : 23 I C. 751, a contracting bricklayer. 7 M. 103 ; an elephant 
driver, 8 C. L B. 254, a domestic servant. 2 B. h. R. 33 : 12 VV. R, Cr, 
26. contractor or subcontractor who does not work personally. 13 M . 
351, 9 Bur L. T. lOS ; 35 1. O 830, 42 I. C. 600. a cartman, 1917 P. B. 
33. a buteber contraoting to supply skins, 7 Af. H. C. 13, a person 
uudert.'iking to supply baiast for advances received, 32 I. C. 678 : 
1916 P. B 2. a coutractor to cart logs of wood from a forest to a 
forest depot, 43 6. 607 : 50 I. C. 492 : 20 Cr. L. J. 316, a grinder aod 
polisher of surgical instrument entitled to get the work done by 
contract and to a certain percentage of profit, 36 C. 91, a washer- 
man, I Af. 174. 

—the sec. docs not apply when the contract is indefioiVo. 15 
C. W. N. 15 or when it relates to agricultural work. 38 P. K. 1914 ; 
27 I. C. 901 : 16 Cr. L. J. 229 confro. 8 W. R. Cr. 6. 

Who are artificers, workmen, or labeurera. 


Cr. 6, s< 

iT. t!2: • 
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S. 1. Who are artifleeri, workmani or labourers— conM. 
brick'lsyrr. IS A L J 490 : 25 I C. 351. a person who contracts to 
supply labourers and to bare work performed by them. 3 M. H. C. 
Ap. 25. 1 51 2S0. a eompoaltor lo a printing press. 23 51, L. J. ]9. 

—a person who undertakes to aupersise tbo work of coolies 
and agrees to the pcnahles under the Act is an * artificer, workman, 
or labourer" under a 1 of the Act. 1 51ya. L, J. 25, 

an elephant driver is a 'workman' within 8. 1. not a 

domosMc servant aa that word mpUev doing aoinething inside or 
near a house Re has normal duties in driving the elephant which 
hring him wUhlu the category of a workman or labouctr. 91 I. C. 
896 ; 1926 Bom. 80 • 27 Bom L. R 1415 : 27 Cr. L. J. 160. 

Any maater or employer realdent or carrying on business. 

the Act IS not appitcable to a contract made with Govt, and 

the Secretary of State is not one of tbo persoos who can resort to 
the Act as even when carrying on business be means to acquire profit 
not for himself but for the State which he represents. 3 L. 
B. B 33. F. G. contra. 4 J. C 827 s V. B. B. 1907.1909 VoJ. U 
W. B ofC. p. 1. 

>~carry on business for the purpose of acquiring gains or profit 
for himself or for bimseifaod those jointly concerned with him. 
3 L B. R 33. 

-~~a contract to be performed in foreign territory does not 
come within the Act and a breach of it cannot he proceeded with 
within eec. 2. lU If. 2t, I6 51. L. T. 303 : 26 1 C. 653. Nor a ooa. 
tract entered Into a foreign territory to be performed la British 
India comes under this Aot. 7 5f. 354. 

—a person who is not an employer of labour of master is 
a mere broker or tniddieman for the purpose of supplying labour to 
an employer or master and is not eotitied to take proceedings as an 
employer against a workman under the Act. 14 Bom. L. R. 956; 
17 I. G 789 : 13 Cr. L. J. 853. 


Advance of money. 


—gold and silver money given to an artificer as raw material 
wherewith he was to make an idol Is an advance of money. 6 51. 


■I - an advance ia the foriu of stores is not an advance of money. 
1914 P. B. 23 ; 25 I, C 515 ; 15 Cr. L. J. 603. 

an old debt is not an advance of money. 9 B. H. C. 171 

16 B. 363. 

when grain was advanced It must be proved that the 

labourers accepted tbe grain in lieu of money. 8 51. 294. 

smallness of the advance is no ground for not enforcing the 

performauce of the contract. 49 A. 282. 


On account cf any work. 

{irAers ihi act does not apply). 

the Act does not apply when the advance Is literally and 

practicaUy in tbe nature of debt oi where tbe convietiona 
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S. 1. Magistraio of Police and JurisdictlOfi— confj. 

— s. 2 as amended by Act XII of 1920 gWee a Maglstsate 
comylete direction to order either the repayment of the adrance 
or the performance of the work. 64l. C. 370: 23Cr. L. J. 2: 1922 
U. B. R. 9. 

——jurisdiction under this Act u not ousted simply because 
there is a stipulated penalty capable of enforcement by a ciril suit. 
41 A. 390; 17 A. L J. 386 : 20 Ce.L.J. 429 ; 51 I. C. 205, 11 A. 
262 /ol. 22 I. C. 742, 2? I. C. 901 Commtd. on. 

Procedure. 

s. 83 Cr. P. 0. applies to warrants issued under this section 

and such warrants may be executed outside the local jurisdiction 
of the Magistrate issuing them. 20 M. 235, 457,20 A. 124: 1897 
A. W. N. 220. 

an offender under the Act cannot be punished or tried 

summarily. 33 B 22, 25, 4 M. 234, 14 I. C.174 : 1912 P, B. 5. Contra. 
43 A. 281, 11 A. 262. 

—where a workman admits the advance and repays the same 
the M. oannot make him pay to the complainant the court'iee 
paid on the petition of complaint. 33 6. 22. 

S. 2 . (Magistrate may order repayment of advance or 
performance of contract ) 

VtliifuUy and without lawful or reasonable excuse. 

—“the inference of the M. under the Act Is limited to cases 
where the neglect or refusal to pertorm the work Is wilful and 
without lawful and reasonable excuse and it is the duty ofthe 
court to consider whether any excuse averred is lawful and 
reasonable. 16 6. 368. 

—the expression ‘‘without lawful or xesonable excuse” has 
reference to the circumstances in which the breach occurred, 
ll M.332. 

these are for nil practical purposes equivalent to the 

expression fraudulent breach of contract mentioned in the preamble. 
36 C.917. 

where the non'pertbrmance of the contract is due to the 

difference between the parties as to their respective liabilities 
it cannot be said to be perverse or wilful neglect or refusal within 
the meaning of the section. 2 Bom. L. R. 801. 

—where the contract is wlifully broken it must be proved 
that it was broken without lawful or reasonable excuse. This 
oircumstanco only gives the employer right to proceed under this 
sec. 21 Bom. L. R. 1090 ; 52 I. C 593 ; 20 Cr. L. J. 673 

a workman who had paid np in full the penalty which bis 

master or employer has agreed beforehand to accept as oompen' 
sation for any breach of the contract had a lawful and reasonable 
excuse for refusing to continue to perform his work according to 
tho terms of the contract. 41 A. 890: 51 1. C. 205 : 11 A. L. J. 
38C : 20 Cr. L, J. 429. 
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S. 2. Wilfully and without lawful or reatonable excuse— confd. 

where the work has been completed when the complalat 

is made, the M baa no junsdiotlon under the eec, 28 M. 37 F. B., 
39 ! C 328 1917 P. H 8 . 19 Cr L J. 488 contra. 5 Bur. L. T. 

133 : 15 1. C 996 . 13 Cr. L J 510 F. B. 

— —a person can he held to have refused wilfully and without 
lawful or reasonable excuse only if it Is proved that be was 
physically fit at the time. 1923 Rang. 72 : 1 B. L. J. 109. 

—under s 2 the Magistrate cannot order the accused 
to work for more than one >ear. 102 I. C. 497 : 28 Cr. L. J. 561 : 
1927 Mad 603 . 38 il. L. T. 321 : 52 M. L J 563. 

According to the terms ol hia contract. 

a contract within the scope of the Act can only be enforced 

in strict confoTinity with the terms, and cannot be enforced after 
the expiration of the term. 1 Weir 704, 706. 19l0 M. W. K. 854 ; 

8 I. C. 163 9 M. r. L 81, 12 C. W. N 869-8 0. L. J. 312 : J5 C. 

1028, 11 C. W. N 247 5 Cr. L J. 6$. contra. 12 A. L. J. 490 ; 25 I. C. 
351 : 15 Cr L. J 599 

— 'but when the time is not the essence of the contract it may 
be enforced. 1 Weir 705. 1 tfys. L. J. 25 

—an agreemeut that the accused should work every day 
should not be transferred by the court into an agreement to work 
for 365 days at odd intervals if the complainant so chose when the 
accused should fail to work one day after the other. 1923 A. 6C9. 

The Magistrate may In his discretion, 

——DOW it IS discretionary with the Magistrate to order refund 
or performance. 4 L.. B. R. (1921) 7. 64 I. C. 370. 

Repay the money advanced. 

a Magistrate cannot order the delivery of jewel contracted 

to be made. 3 M. L. T. 392. 

—the Limitation Act does not bar a refund under this sec. 
11 M. 332, 28 M. 37 F. B., lOA. 350 although a civil suit may be 
dismissed as time-barred. 16 M, 347 ; contra. 35 C. 1028 : 12 C, W. 
N. 896 : 8 C. L.J. 312 

in a proceeding under this eoc. an order for the refund of 

«tamp duty and process fee ought to be passed, 1 Weir 698. Rat. 
Un. Cr. 625. 33 B. 22. 42 I. C. 600. 

an order directing the payment of compensation is illegal 

4 M. H. C. R. Ap. 67. 

Ifaueh artificer, workman or labourer shall fail to comply 
velth an order. 

—the offence created by these and the succeeding words Is 
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S. 2. If sueh artificer! workman or labourer shall fail to 
comply with an order — conid. 

if the complainant has completed the work before the 

complaint the workman cannot be puniabcd under this sec. 28 M. 
37 F. B. 

before sentencing to imptUonmeat there ought to be a 

complaxnt of d.lwihed\eTic% Mid the statetnent of the accused must be 

taken. 5 M. 376, 4 B. H C. O. R. 37. 14 I. C. 194 i 1912 P. B. 5. 

an order directing the acensed to refund or work and in- 
case of failure, to suffer imprisonment, is illegal as to tbe last 
portion. 35 C. 1035,6 M H. C Ap. 24. 18 0 W. N. 1271, 26 I. C. 
145, 42 I C. COO (Bur ) because the language of sec. 2 shows that a 
Magistrate cannot order the workman to be impriaoned by the same 
order by which he directed him to make a payment and the order 
about imprisonment should be a aaparate one passed after the 
workman has failed to reply. 99 I. G. 55 ; 28 Or. L. J. 23 : 1927' 
Lah. 62. 

Effect of imprisonment. 

•—.effect of imprisonment is not a bar to civil suit for recovery 
of tbe money advanced. 2 M. R G. 427. 

a coaviollon for breach is a bar to any subseQuent coQvIe> 
tion on tbe same contract for a further breach for not returning to- 
aervice. 210,262 
Proeedurc 

— ~an offence under s. 2 is triable by a second class Magistrate. 
1924 All. 616. 

—It IS doubtful whether a proceeding under tbe first clause 
of aac. 2 and a. 3 is a ccimiaal pfoceedieg. There is no offence 
committed and there is no accused, bence a M. is not bound to frame 
bia record as required by sec. A70 Cr. P. O 27 C. ISl ; 4 0 W, N. 
201.4 0 W. N, 253. 4 M. 231,7 S. L. B. 100: 23 I. 0. 751: 15 Or, L. 
J. 383. coniro 2 L. B. R. 300. 

tbe M canot award compensation under s. 350 Cr. P. C. 4 

C. W N. 253, 41 A. 322, 4 M. B. C. Ap. €8. 

the M. cannot order payment of court fees. 6 Bom. L. B. 

255, or poymcDt of counsel’s fee.' 42 1.0 60U 

an application dismissed for default can be renewed acd 

proceeded with after about 3 years when the workman is found by 
the master 20 / C 228 : 14 Cr. h. J. 404 ; 9 L. B. R. 35, 6 Bur. 

L T. 108 ; 20 I. O. 228. 

a complaint should be brought within three months from the 

neglect to perform contTBCt, els* the complaint la not maintainable. 

82 I. O. 3G6 ; 25 0. L. J. 1294 i 1924 A. 6l6 

the first thing to he ascertained is whether the artificer. 

workman or labourer entered Into a valid contract and If so has 
wilfully and without lawful or reasonable excuse neglected or 
refuaed to perform work according to the terms of the contract. To 
Bicortaln this it is quite clear that the terms and ulrcumstances of 
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S 2. Ppocedura — rontd 

the contract must ho accurately ascertained. 12 Bom* L, R. 135: 
5 I C t'C.S , _ » « 

■ the niust first order refund. 12 A L. J. HTS . 25 I. C. 314 
— tbe period of imprisortment should not exceed the period 

for wbicli the accused is under a contract to work. 35 C. 1035. 

in case of allegation being of trivial nature the M may 

refuse pr^ cess 1895 I* R 17 

hefo-e process la issued a prima faext case must be made 

out. 180t, P. R 17. 

-marily disposed of but the 

nee fully taken. 47 I. C. 
96, 1912 P. W. R. 27 : 14 
19 I C. 512 : 11 Cr. L. J. 
2 are triable summarily. 
917 ; 22 Cr. L. J 165, 20 M. 

235. 

a person charged under this sec. must be given an oppor- 
tunity of proving his defence before an order is passed against him. 
1 "'e*' 703 . « . J , 

—on conviction for an offence under s. 2 some period of grace 
should be allowed to the accused for the repayment. 82 I, C. 366 : 
25 Cr. L. J 1291 , 1924 All. 616. 

—an alternative order either to ddisd toe work or to repay 
tbe advance 18 bad 9 Burma 209. , . . , . 

the 5f. cannot give It to tbe optlotj of the deft, by passing 

an alternative order. 1914 P. L. B. 61 : 24 I. C. 159 j IS Cr. L. J. 
423. 

on failure to comply with the order to work for the period 

• ■ •' •“ ‘'-A •A’.teDce of imprisonment and 

, a further period and also 

. C. 311 1 15 Cr. L. J, 592. 
if punishment antieipatiog 
1 Weir 701, 18 C. W. N. 
1035, 21 C. 262. 1912 P. \V. 
J. 281 {Burma) : 42 L C. 

600. • 

——the M. cannot directly order the return of goods to be 
worked on 1 Weir 700 or the delivery of the jewel contracted to 
be made. 3 M. L. T. 292 : 7 Cr-' L. J. J59 

■ - 3n order to repay tbe advance on the spot is not illegal. 
1 Weir 699 but without taking tbe statement of tbe deft, is bad. 
5 M.. 376: I Weir 702. 

—an order without specifying tbe term of performance Is bad. 


under s. 211 1. P. C., 43 if. 413 contra, 2 L. B. R. 300. 

Appeal and revision. 

— ^Do appeal lies from an order passed by the &I. under t 
first part of sec. 2. even when tbe order of Imprisonment in de 
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S. 2, Appeal and revision — coaid. 

was passed simultaneously wUh that order. 18 0. W. N, 1271 : 26 
I C 145 : 15 Cr. L. J. 697, 7 S. L. R. 80 : 23 I. C. 740 ; 15 Cr. L. J. 
372, 33 B 25 contra. 4 0 W. N. 201 : 27 0. 131. 33 B 22. 

but a revjsion lies 43 B. 607; 50 I. C 492 : 20 Cr. L. J. 

316, 35 C 1035. see 27 C. 131 : 4 O. W. N. 201. 

S. 2~A. (Inequitable contracts not to be enforeeo). 

■ — this sec has been newly added empowering the M. to decline 
jurisdiction in case the contract appears to be substantially unfair, 
which he could not do before as was expressed in 1 Weir 703, 43 I. G. 
832 . 16 A. L. J. 164. 11 I. C. 586, 40 A. 670 : 16 A. L. J. 715. 

S. 2>B. (Compensation In false or frivolous or vexatious 
complaints). 

this 8CC. has been newly added by the amendment of 1920 

to meet the contrary views expressed m 4 0. W. N 258, Rat. Un. Cr. 
617, 41 A. 333 : 52 I. C. 58 . 20 Cr. L. J. 570. 

——the Magistrate cannot pass an order against the complain* 
ant to pay compensation under 8 2*B, without Srst calling upon the 
Qomplainant to show cause why such an order should not be passed 
against him. 4S A. 616 : 81 I. C. 116 : 25 Cr. L. J. 1206 ; J92S All 599. 

S. 3. (Magistrate may require workman to give security 
for due performance of order). 

•^—s. 3 refers only to finding bail for compliance with an order 
directing an artificer, workman or labourer to perforin or cause to be 
performed the work for which be has contracted. An order, there* 
fore, directing recognizances for the repayment of the money advan- 
ced IS lUegai. 1 Weit 609. 

but a proceeding under this sec. is not a criminal proceeding. 

27 C. 131 : 4 C. W. N. 20i. 

S. 4. (To what contracts Act extends). 

the word “contract" as used in a. 4 of Act 13 of 1859 

would include all contracts falllag within the meaning of the Indian 
Contract Act of 1872 except where the period specified for perfor- 
mance exceeds one year. Where a new contract fs entered into 
under circumstances showing that it merely superseded the old 
contract, it Is enforcible under the Act. 45 A. 691 : 21 A. L. J. 622. 

——the advance to the woikiDan may bo an advance niado at 
the time of the agreement for the performance of the engagement 
or at some time earlier. Where a workman who bad received an 
advance and bad entered Into a contract broke off his engagement 
and when ho was charged with broach of the contract, be entered 
into a. new contract (or one year ta Kcu of the former advance, the 
new contract is one which can be enforced under this Act. It is 
«/.. — , 1 ... - ..—t should have been made 

• 15 A. 091: 21 A, L J. 622. 

■ the first thing to be ascer- 
■ <d into a valid contract. 51 
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S. 4. To what contractt the Act extends— con((f. 

the Act IS restricted to those contracts only between 

emplojcrand workman where the latter has received from the 
former ' an advance of money on account of any work which ho shall 
have contracted to perform/' It cannot be said that the Act is 
applicable to breaches of all kinds of contract between employer and 
workman 15 C W N. 15 : 8 I. C. 123. 

the words ‘reeult from' in s 4 are not same as ‘solely and 

directly attributable' and if the injury can be traced to tbc accident 
even as the unnatural cause thereof, tbc law is satisfied. ‘The test 
IS whether the disablement can be traced to the Injury even as an 
unusual but not unconnected result thereof and not whether the 
disablement is the direct or even probable result of the Injury or 
the injury the natural cause thereof. 31 C, W. K. 28G ; 1927 Cal. 
286 : 100 I. C. 441 

to claim exemption under this Act the employer must prove 

all the circumstaoces mentioned in a. 11 (b) of the Workman’s 
Compensation Act 31 C. W. N. 286 1 1927 Cal, 286 : 100 I. O. 441. 

S 5. (Aet may be extended by the Government). 

a notification by Local Government merely restricting the 
exercise by certain Magistrates of powers under tbe Workman’s 
Breach of Contract Act to certain class of cases Is not ultra vires. 
20 Cr. L. J 7J1 I 52 I C 891 : 13 S. L. B. 93. 

-^wheo the Workman’s Breach of Contract Act has been 
extended under s 5 to an area outside a Presidency town, tesideoee 
or earning on business by tbe employed within that area confers 
sight to refer tbe complaint to tbe nearest Magistrate empowered 
In that area. 10 S L. R. 56 : 35 1. C. 484 : 17 Cr. L, J. 308. 25 C. 637 
fol. 

a master or employer residing or carrying on business in a 

place to which tbe Act is extended bas tbe same rights as are 
conferred by the Act ou masters or employers resident or carrying 
on business in any Presidency town. The extension of the Act 
extends all its incidents even though In terms the extension of the 
residence of complainant Is impossible 35 0 1028: 12 C. W. N. 

869 : 8 C. L J. 312 : 8 Cr L. J. 131. 

the obj'ect of s 5 is not merely to enable employers, resident 

or carrying on a business in places specified in section 1, to 
•prosecute, at other places, persons, who bave received advances, 
but to extend all tbe provisions of tbe Act to other places and to 
confer a ret ” ' ' 

such other 
sec. lofti 
•extended. 


the end. 
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S. 2. Appeal and revision — contd. 

was passed simultaneouslv with that order. 18 0. W. N. 1271 : 26 
I. C. 145 : IS Cr. L. J. 697. 7 S. L. R. 80 : 23 I. C. 740 : 15 Cr. L. J. 
372, 33 B. 25 contra. 4 O. W. N. 201 : 27 0. 131. 33 B 22. 

but a revision lies. 43 B. 607 s SO I. C. 492 : 20 Cr. L. J. 

316. 35 C. 1035. see 27 C. 131 : 4 O. W. N. 201. 

S. 2-A. (Inequitable contracts not to be enforced). 

this sec has been newlf added empowering the M. to decline 

jurisdiction m case the contract appears to be substantially unfair, 
which he could not do before as was expressed In 1 V^eir 703, 43 I. C. 
832 : 16 A. L. J 164. 11 I. C. 586, 40 A. 670 : 16 A. L J. 715. 

5. 2-B. (Compensation in false or frivolous or vexatious 
complaints). 

‘ ’ ’*■* by the amendment of 1920 

4 C. W. N. 258, Rat. Un. Cr. 

. • . 570. 

— ivlagibitaie cauuot pass au order against the complain* 
ant to pay compensation under s. 2*B. without first calling upon the 
complainant to show cause why such an order should not be passed 
against him. 45 A. 616 : 81 1. C. 116 : 25 Cr. L. J. 1206 : 1923 All 599. 

S. 9 (Magistrate may require workman to give security 
for due performa nee of order). 

—~8. 3 refers only to finding bail for compliance with an order 
dlreetiog an artificer, workman or labourer to perform or cause to be 
performed the work for which be has contracted. As order. there> 
fore, directing recognizances for the repaymeut of the money advan* 
ced IS illegal. 1 Weir 699. 

— —but a proceeding under this sec. is cot a criminal proceeding. 
27 C. 131 : 4 C. W. N. 201. 

S. 4. (To what contracts Act extends) 

■ the word “contract” as used in s. 4 of Act 13 of 1859 
would include all contractB falling within tbe meaning of the Indian 
Contract Act of 1872 except where the period specified for perfor- 
mance exceeds one year. Where a new contract Is entered into 
under circumstances showing that it merely superseded the old 
contract, it is enforcible under tbe Act. 45 A. 691 ; 21 A. L. J. 622. 

■—the advance to tbe workman qiay be an advance made at 
the time of the agreement for the performance of tbe engagement 
or at some time earlier. Where a workman who had received an 
advance and had entered Into a contract broke oil his engagement 
and when bo was charged with breach of the contract, he entered 
into a new contract for one year In lieu of tbe former advance, tbe 
new contract is one which can be enforced under this Act. It is 

—.1 -J. should have been made 

■ . ' . : ■ A. 691 ; 21 A.L. J.622. 

. ” . ■ * she first thing to be nscor- 

' ■ ‘ into a valid contract. 51 
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S. 20~-coyild. 

where there was cothine to show that the accused was 

of bad character or was cogased in any erioitnal undertaking at 
the time he was arrested and be had produced evideace of good 
character, a sentence of 3 years' rigorous Imprisonment was sudicient 
under this sec 1931 Lah 663 • 1931 Cr. C. 927 : I. R. 2931 Lah. 
695 132 1 C 855 32 Cr » . J. 993. 


BENEFIT OF DOUBT. 

where the evidence in the case leaves a reasonable doubt 

in the mind of one eonaideting it carefully the benetit of doubt 
must be given to the accused because it is much better that a 
guilty man should be a-*<iuttted than that an tunocent man should 
he wrongly convicted. 51 C L. J 244 . 1931 Cal. 752 : 134 I. C. 
1191 • 1931 Ct.C 1016. 


CANTONMENTS ACT (11 of :924) 

S. 118. 

-~-a verandah of a private bouse accessible to a public street 
IS sot a public place witblo the meaning of s. 118 of the Act. 1931 
Lah 576 : 1930 Cr C 864. (U P. R. 1890 Cr., 1881 A. W. N. 8, 1887 
A. W U ?5) Re/. 

S. 181. 

•^where cantonment authority grants permission without 
any reservation so far as the use of the building for shops is oon* 
cerned, its subsequent resolution iu modiBcatloo of the previous one 
by adding the words “ebops rejected*’ ia ultra vires. 1930 Lab. 822 : 
I. B. 1930 Lah. 749 : 120 I. C. 525. 

S. 284. 

s 107 of theTr. P. A is made applicable to eantoumeots 

‘by virtue of see. 287 of (bo cantonment Aot. 1931 Lah. 501 : 134 
il. C. 289 : 32 P. L. R 361 : I. R- 1931 Lah. 913. 


CATTLE TRESPASS ACT. 

S. 20 

the expression “an agent personally acquainted” means 

an agent who has some personal knowledge of the circumstances 
relating to the seizure of the cattle and not merely an agent who 
holds an am-mukhtyarnama or a general power-of-attorney, but 
pecaanat acquaintance need not mean that a person having auoh 
•acquaintance must have been an eye-witness. The word ‘•agent’* 
includes a servant. 1931 Nag. 98 : 27 N. L. R. 167 ; 132 I. 0. 457 ; 32 
Cr. L.J, 896 : 1931 Cr. 0.450. 


S. 21 

a person who is In charge of the cattle at the time of seizure 

In person to be Included in the class of persons who come under the 

category of "an agent” mentioned in e. 2l and he can lodge a va 
■complaint. N. L. R. 201. 
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SUPPLEMENT. 


SUPPLEWENT. 

ARMS ACT. 

S. 19 (a) and (d) 

where the accused who waa Sikh was found to possess 

^:rpans or jambiai measuring from nine to ten inches with an 
intention to take them to a HatW© State for sale, held that the 
kxTpans were not liable to confiscation ; held also that the noti- 
fication relating to the Arms Act imposing penalty on the subject 
must be construed very strictly. 1930 Bom. 153 : 31 Cr. L. J. 847 i 
125 I. G. 435 : 1930 Ct. C. 4?7 : 32 Bom. L. E. 106. 

S. 19 (e). 

spears with iron heads, having broken ends or blunted edges 

are not mere omatnental weapons so as to bp exempted by the 
Govt notification under sec. 13 and the taking of such weapons 
for gymnastic parades would amount to an ofTencO of “going armed'* 
within this sec 19.10 Bom. 174 *. 1261. C. 881; 31 Cr. L. J. 1109: 
1930 Cr 0, 550 : 32 Bom. L. R. 571. 

S. T9 (f) 

-—the word ammunition includes only such explosive w 
fulaiioatlng material as could be used for any military purpose 
or in particular for firearms or torpedoes or war'rookets etc. and 
patakhas which are quite (or such purposes are ammunitions and 
oonvictioo for the possession of the same without license is mato- 
tamable 53 A. 228 ; 193} Al». 17 s 130 I. C. 626 t 1930 A. h. 3. 1467 s 
32 Cr. L. J 564 : I. R 1931 All 290. 

—the possession of a Jambta without a license is not 
offence under s. lOt/l. 1930 Bom. 159: 1930 Cr. 0.483: 123 I. C. 
717 : 31 Cr. L. J. 93^ : 32 Bom. h. R. 350. 


to apply see. 20 there must be some special indication for 

an intention to conceal the possession of the arms from a public 
servant, railway officer or public corner. When revolvers aro 
concealed in trunks to bo conveyed by railway the intention to 
conceal is to be presumed. 1931 Lab. 571 : 1931 Or. C. 859 : 32 
P. L. R. 651. 

this see. is not confined to cases where tbo import 

or export of arms is attempted but can be applied to ordinary 
cases of concealments also such as where tbo accused who was 
travelling in a Hallway compartment was found to have a revolver 
and certain cartridges in tbo pockot of his inner coat. 1931 Lab. 
663 ; 132 I.C.855 : 32 Cr. L. J. 995 s 1931 Cr. C. 027. 

an essential ingredient of this SCO. is that the man dolflS 

any act mentioned in els. (o) (c) (dj or ( /) or sec 19 should do It 
n such a manner as to indicate an intention that such act maV 
not ho known to any public servant and consequently merely 
keeping of a chhnvl blade In one’s own house and possessing stick 
that would fit Into it cannot be regarded as falling within s. 20. 
1931 Lah. 561 : 1D31 Cr. C. 819. 
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S. 20— conM. 

where there was nothine to show that the accused was 

of bad character or was cogat^d ia aojr criminal undertaking at 
the time he was arrested and he bad produced evidence of good 
character, a sentence of 3 years* rigorous imprisonment was suflicient 
under this sec 1931 Lah. 663. 1931 Cr. C. 937 : I. B. 1931 Lab. 
695 132 I C S55 32 Cr. I . J, 995. 

BENEPIT OF DOUBT. 

where the evidence in the case leaves a reasonable doubt 

in the mind of one considering it carefully the benefit of doubt 
must be given to the accused because it is much better that a 
guilty man should be a''quitted than that an innocent man should 
1)0 wrongly convicted. 51 C L. J 214 : 1931 Cal. 752 : 131 I. 0. 
1191 • 19J1 Cr C 1016. 

CANTONMENTS ACT (11 of .*924) 

S. iia. 

—a verandah of a private house accessible to a public street 
IS not a public place within the meaning of s. 118 of the Act. 1931 
Lab 576 1 1930 Cr. C. 861. (11 P. B. 1890 Cr., 18S1 A. W. N. 8, 1887 
A. W. N 75) Ref. 

S. 1B1. 

-~wb«re cantonment authority grants permission without 


S. 284. 

— s. 107 of the Tr. P. A is made applicable to rantonments 
Isy virtue of sec. 287 of the cantonment Act. 1931 Lah. 501; 131 
il. C, 289 ; 32 P. L. R. 36t : I. R. 1931 Lah. 913. 


CATTLE TRESPASS ACT. 


S. 20 


the expression “an agent personally acQuainted" means 

an agent who has some personal knowledge of the circumstances 
relating to the seizure of the cattle and not merely an agent who 
holds an am-mukhtyarnama or a general power-of-altorney, but 
personal aciluaintaDce need not mean that a person having such 
acdualntaoce must have been an eye-witness. The word “agent" 
inoludes a servant. 1931 Nag. 98 : 57 N. L. R. 167 j 132 I. C. 457 : 33 
Cr. L. J. 896 : 1931 Cr, 0. 459. 


S. 21 

ft person who is In charge of the cattle at the time of eeizure 

in person to bo iocluded in the class of persons who come under the 

category of "an agent" mentioned In e. 2l and be can lodge a valid 
complaint. N. L. R. 201. 
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S. 22 

compensation for loss caused by seizure of cattle cannot 
be awarded unless tbe complainant makes a specific claim about 
it. i930 Nag. 149 ; 26 N. L. R. 158 : 121 I. C. 665 : 31 Cr. L. J. 
278 : 1930 Cr.C. 505. 

even in cases where tbe complaint is filed by the agent 

the court can award compenaaiion to the person whom tbe agent 
represents. 26 N. L. R 201. 

a sentence of imprisonment in default of payment of com- 
pensation under sec, 22 is illegal- 1930 Nag. 149 . 1930 Cr. C. 
505 : 121 I. C. 665 ; 26 N. L. B. 158. 

S. 24 

' damage must be proved before a conviction under s. 24 
can be sustained Where cattle were driven across a Railway 
line at a place where there was no feaee, there was no likelihood 
of damage and no offence was committed 1930 Oudh. 250 : 126 
I C 497 ! 31 Or. L. J. 1015 ; 1930 Cr. C. 570 : 7 0. W. N. 461. 

—a person who removes cattle from a pound where they are 
secured without paying the legitimate fee has tbe dishonest inten- 
tion of eaving himself tbe fee and is liable to be convicted under 
this sec and sec. 380 of tbe I. P. C. But conviction under both the 
provisions cannot be upheld. 1931 Mad. 18 ; 1931 Cr. C. 32 : 1930 
M. W. N. 529 ! 129 I. C. 451. 

CIRCUMSTANTIAL EVIDENCE. 

— -in tbe definition of proof in tbe Evidence Act no distinction 
is drawn between circumstantial aud other evidence. In every 
case the Court should consider tbe vebole matter before the court 
and proceed with prudence before acting on probabilities. 1931 
Lah. 529 : 133 I. O. 446 : 32 Cr. L. J. 1032 : 32 P. L. R. 451 : 1931 
Cr. 0. 769 : I, B. 1931 Lah. 782. 

tbe mere fact that tbe accused absconded is in itself of 

little importance in a case where tbe evidence is worthless and 
consists of very little, of aoything. beyond tbe fact that the 
accused absconded. 1931 Lab. 36: 130 I. 0. 410: 32 Ci. L. J. 
522 : 32 P. L. B. 259 ; 1931 Cr. C. 102. 

the principle to be followed in criminal cases based on 

circumstantial evidence are as follows : (1) the circumstances 

from which an inforcnco adverse to the accused is sought to be 
drawn must be proved beyond all reasonable doubt and must be 
closely connected with the fact sought to be Inferred therefrom : (2) 

In order to justify an inference of guilt tbe cfrcumstances from 
which such an Inference of guilt is sought to be drawn must be 
incompatible with tbe Innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis than that of 
Ruilt. 62 C L. J. 417: 1931 Cal. 11: 129 1. C. C77 : 35 O. W. N. 
159: 32Cr. L. J. 418 : 1931 Cr. 0.43. 
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CONFESSION. 

confession in t 30 EvL Act means confession of the offence 

for which the accused are beinc tried. It cannot reasonablF bo 
Interpreted to mean confession of any offence in the world. 54 M. 
75 . 59 M L J. 47 s 129 I C 645 : 1930 M. W. N. 858 : I. R. 1931 
Mad. 309 . 59 M L. J. 47l 1931 Mad 177. 

'the proper recording of confession which can be shown 

on the fsce of them to be Toliintary and apparentiy true ts of the 
highest and supreme importaoee In a criminal ease. 1930 Oudh 
449 : 1930 Cr C. 1073 : 33 Cr. L J 97 . 7 O. W. N. 909 : 128 I. C. 215 : 
6 Luck 335. 

s 30 Eei. Act creates an exception to the fundamental 

principles of the criminal law and must be strictly construed in 

favour of the accused 54 M. 788 ; 61 M. L J. 35$ : I, R. 1930 

Mad 815 134 I G. 63 : 1931 M. W. N. 886 : 1931 Mad 820 

32 C. L. J. 1099 

—"Confession implicating a co-accused requires corroboration 
if the co-accused is to be convicted on it 1930 Pat. 38S : 123 I, C. 
393 : I R 1930 Pat. 3l3 : 31 Cr. L. J. 492 j 1930 Cr. C. 7G7. 

— -a confe' * ’ ' ,■ 

himself, and ih . • . • i 

by the court anc . * ^ ' • • . 

of other aceus< s '* • ’ • . , 

1931 Mad 845 : 

—when 0 * • ' i 

a co-accused, t • • * 

tae accusation against the co-accused and may be taken to be 
substitute for the sanction of oalb. 1930 All. 29 : 120 I. 0. 257, 

— —where there is no other evidence to show affirmatively 
that any portion of the exculpatory statement in the confession 
is false, the court must accept or reject the confession as a whole 
and cannot accept only the Inculpatory element as inherentlv 
iucredible. 52 All. lOU ; 1930 AU.l s 129 1.C.258: 32 Cr. L. J. 
362 ; 1930 A L. J. 1481 : 1931 Ct. 0 1:1. R. 1931 AU. 130 F. B. 

the court has discretion to exclude a confession by an 

accused altogether from consideration against the co-accused Jf 
It is so disposed. 26 N. L. R.229; 1930 Cr. C. 818: 125 J. C. 673 : 
31 Cr L. J. 881 ; I. R 1930 Nag 321 : 1930 Nag 242 F, B. 

the statement of an accused person under s. 342 Cr. P. C, 

by which ho implicates the oo-accused is admissible in evidence 
in the trial of the co-accused by virtue of s. 30 Evl. Act but its 
value depends upon the circumstance of the ease. 54 B. 53l : 
127 I. C 105 ; 1930 Cr. C. 786 : 32 Bom. L. R. 747 : 3l Cr. L. J. 
1137 : I, R. 1930 Bom. 489 : 1930 Bom 351. 

—in cases where the sole evidence against the accused is 
that of a retracted confession, snch confesiion, if it Is relied on, 
must be relied on as a whole and not only in part. 1930 All. 192- 
1930 Cr. C. 84 : 121 1. C. 550 s I. B. 1930 All. 166. 

the use to be made by the court of a confession whether 

retraoted or not is a matter of procedure rather than law, the 
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SUPPLEMENT— COPYRIOIIT ACT. 


Confession — contd. 

business of the court being to make up its mind in accordance 
with the dictatea of common sense whether it is safe to believe 
the coofession or not. 1931 Lab 196 ; 130 1 C. 641 : 1. R. 1931 
Lah. 321 : 32 Cr. L. J. 579 : 1931 Cr. C. 316, (29 All. 434, 30 P. R. 
l9]4Cr.)/ol 

the evidentiary value to be attached to a retracted con- 
fession would depend upon ibe facta and particular cwcumstance 
of the case To argue that such evidence is corroborated by the 
evidence of an approver *a to say that one tainted evidence gains 
.strength from another tainted evidence 1931 Lab. 408 : 132 
I. C. 185 ; 1. R. 193 Lab. 537 . 1931 Cr. C 648 : 32 Cr. L. J. 818. 

COPYRIGHT ACT (IM of 1914). 

s. a 

—'if a copyright is shown to have subsided when Act 111 of 
1914 came into force, the period of copyright substituted by that 
Act would he 50 years from the death of the author. When the 
complaint for infriogeoent of copyright is made after the new 
Act oomes into force the <)uestioo is whether the copyright Is 
subsisting under the new Act and not whether it was subsisting 
under the old Act XX of 1647. 1931 All 353 : 1. R. 1931 All, 433 : 
131 T 0. 865 : 1931 Cr. C. 609 • 32 Cr. L. J. 814 ; 1931 A. L. J. 304. 

s. e 

—where the copyright of the plaintiff in a particular book 
was admitted and only its infnngemeat by the tbreatend publication 
of an alleged suniiat book was denied and it further appeared 
that if the iniunction was not Issued Irreparable injury cr incon- 
venience might result to the piffs . held that it was a proper case 
in which temporary injunction should be issued ; also held that 
tho application for leraporaty injunctiott is governed by s. G of this 
.Act and not by a. 56 (/) of tho Specific Relief Act. 1911 Lah. 
621 : 132 I. C. 586 : L B. 1931 Lab. C34. 

—where in a case of mfriogemeot of copyright the plff. asked 
for damages under s. 6 on the footing of the loss sustained and in 
the alternative under s. 7 for the delivery of the unsold infringing 
copies and damages ou the footing of conversion in respect of tho 
infringing copies sold, and the court awarded damages under s. G 
and also decreed delivery of the unsold copies, the plff. could not 
claim damoges under 8 7 also. 34 C. W. 14. 540 : 51 C.L.J. 243 : 
1931 Cal. 233 ; 126 I. C. 197 : I, K. 1930 Cal. 693. 

S. 7 

—whether there has been an Infringement of copyright or 
not depends on whether a colourable imitation has been made. 

Whether a work ’s '■ *■’“ * -»—»• * — -- »■ ^ "Stion 

of fart. Further , . • . ■ ■ ty Is 

not enough. A ■ ' • ■ . . • ot bo 

mere co.Incidenc » ■ * . 4 i • 540 ; 

126 l.C. I'J7 t 193' • • 



SUPPLEMENT— CRIUIKAL PROCEDURE CODE. 


1433 


CRIMINAL PROC£DUBE CODE 

S. 4 (h) 

It t** of the essence of a complaint that the accusation 

should bare been made with a view to action heme taken under 
the Code of Criminal Procedure 1930 Pat. 5S0 : 32 Cr. L. J. 210: 
129 1 C ST , I. R. 19dl Pat, Tl i IS Pat. L. J. 109 i 1930 Ct. C. 1094. 

the essential difference between a complaint and infor- 
mation IS that a Magistrate acts on a complaint because the 
coroplainaBt asks him to act but a M. acts on InfoTination on his 
own initiative 1930 All MO PSO Cr C. 1204 : 1 R. 1931 All. 
164 . 129 I. C 436 32 Cr L J. 30C : 1930 A L J, 1316. 

an application under a 107 is not a complaint. 33 A. 148 : 

l.<0 I C. 630 : 32 Cr. L J. 570 s 1930 A L. J. 1475 : 1931 All. 53 : 
1931 Cr (' 125 . 32 Cr L. J. 570 

a joint complaint Is not contemplated by tho Code aa Is 

supported hr the prorisions aa to examination of complaint under 
s. 200 Cr P C 35 C. W. N 782 i 1931 Cal. 646 : 134 I. C. 1189 ; 
1931 Cr.C 8«. 

S 4 (k) 

—an "ecqutry” of a case does not begin with the lodging u{ 
the complaint or even with the issue of process but with the 
appearance on such pro<‘e8se8 before the Magistrate to answer 
tho charges. 1931 Dorn. 411 : 134 I. C. 361 : 32 Cr. L. J. 1161 : 1931 
Bom 473 33 Bom. L. R. 668 : 1931 Cr. C. 726. 

S. 4 (r) 

—a prosecuting Inspector can be appointed by the accused 
-with the permission of the court to defend him and the M. should 
record the statement of the accused as to such appointment 
1930 Nag. 150 s 26 N L. B. 172 : 3l Cr. L. J. 419 : 122 I. C. 442 

1930 Cr. C. 506 

S. 7 

the word ‘'district" used in e. 7 Is not the same thing as 

a revenue district. It is used in several senses in different connec- 
tions and In the section, the word connotes & district for the purposes 
of criminal administration. 54 M. 943 : 134 I. C. 51 : I R. igsx 
Mad. 803 : 1931 Jf. W. N. 161: 1931 Cr. C, 937 : 61 M. L. J.265 - 

1931 Mad. 697 F. B. 

S. 9 

there is only one court of sessions in each Sessions Division 

'■ ' ' Tudges. 58 C. 

Cal 544 : 132 
90. 

od the place 
' of*‘adminls 

by the H. 

• * ■ id at A 

. " ■ 8 not 
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S. 9 — conld ' 

vires 55 B. 576 : 1931 Bom. 313 t 134 I. C. 347 ; 32 Cr. L. J.il47 : 
I. R. 1931 Bom. 459 ; 1931 Cr. C. 569 : 33 Bom. L. R. 675. 

S. IS 

where a oomplaiot was made to a Bench for an offence- 

which they had no juriadickioQ to try but they tried the accused 
for a lesser offence it was not void. 1930 M. W. N. 770. 

where only three Magistrates of a Bench tried the case* 

but the judgment was signed by seven, it was illegal even if it 
resulted in acquittal 1930 M. W. N. 770. 

a Bench of Magistrates cannot sit in revision of its own 

judgment and if there is any misoarriage of justice the President 
of the Bench may refer the matter to the Bt Judge who can act 
under a 438 Cr P. C. 53 M 870 : 59 M. L. J. 708 : 1930 M. W. N. 
409 • 129 I C. 638 s 1930 Cr- C. 1055 : I. R. 1931 Mad. 292. 

S. 17 

——there is no provision in the Code of CcicntDal Procedure- 
giving a Dt. &f. power to stay proceedings in a subordinate crltnioal 
court : the H. C can pass such 'order only in exercise of Its 
general powers of euperiotendaoce under s. 107 of the Govt, of* 
India Act 1931 Pat. 411 : 1931 Cr C. 999 : 12 Pat. L. T. 671, 76 
I C. 869 /of . 76 I, C. 872 Diss. 

—an application within the meaniog of s. I7 (4) must be an 
application which is recognised by law, that is, a document properly 
stamped. 1931 All. 435 . 1931 A. L. J. 591 : 1931 Cr. 0. 707. 

S. 29 B 

the words “may be tried” are pezmiasive, the word “may”' 

is sometunes construed as '‘shall” but obviously its pnma facie 
effect is fseiely permissive ood not obligatory. Under a. 29*0 a 
Magistrate other than one of those pacticulaciy referred to in the 
section before whom au offeuder under the aga of fifteen years Is 
brought may deal with the matter under the ordinary provisions 
of the code or he may direct that the accused be dealt with 
under S.29B. 1931 Bom. 198; 32 Cr. h. J. 722; 131 I.O. 476 ; 1931 
Or. C, 342 ; 33 Bom. L. R. 312 ; L R. 1931 Bom. 300. 

— s. 29-B authorises the M. incharge of the Central Children 
Court to try ail offences other than an offence punishable with' 
death or transportation for life. 36 C. W. N. 164. 

S. 35 

— — tbe amendment of a. 35 does not alter the law as regards 
B. 71 1, r. a as laid down in 16 C. 442 F. B.. 33 C. W. N. 184 : 132 
I. C. 247 ; 1931 Cr. C. 602 t 1931 CaU 450 t I. R. 1931 Cal. 567. 

S. 35 (3) 

—where tbe accused was sentenced under as. 366 and 376 
i. P. C. and the sentence for each offence was less than four years 
but tbo aggregate of the two exceeded that term, held that tbo 
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S, 35 (3)— Conti. 

scoteoccs ahould be treated at single tentence and appeal could- 
be preferred to the H C. 1930 A. L J. 1206 : 129 I. C. 731 ; I R. 
1931 All. 219. 

S. 40 

the grant of lease to a ifagfitrafe belonging to the 

ProTiDcial Cisil Service as an Extra Assistant Commissioner does 
not cause the cessation of his power so as to take bis case out of the 
category of the cases contemplated by s. 40 Cr. P. 0. 1930 Lah 
833 I R 1930 Lah. 745 : 126 I. C. 521 SI Cr. L, J. 1051 : 1930. 
Cr. C 8S0. 

S 46 

subtcission to custody by word or action under s. 46 (U 

Cr. P. G may be taken to amount to custody within the meaning 
of s. 27 Eti. Act. 1931 Lah 278 ; 32 P. L. R. 347 : 131 I. C. 93; 

32 Cr. L J. 650 : 1931 Cr. C 534 : I R. 1931 Lab. 365, 

S. 61 

—it is not permissible under the Cr. P. C> foroibly to take 
bold of an arrested person and examine bis body medically without* 
bis consent in order to qualify a medical witness to give mediesl’ 
aTldenee , it amounts to an assault and the Police cannot commit 
assault upon ptisonors for the purpose of procuring evidence 
against them. Hor tbo doctor can examine the body of an arrested 
person simply by way of a second seareb. 35 0. W. K. 1212 
1931 Cr C. 753 134 I 0 1053 : J931 Cal. 601. 

—in a search by a police officer under a. 51 Cr. P. C, 

it IS not necessary that the purpose of the search abould be to 

look for something definite such as an incriminatiDg article. 35 
C. W. K. 1212 : 1931 Cr. 0. 753 ; 134 I C. 1053 ; 1931 Cal. 601. 

S 63 

though this sec, proTides that the police ofBcer making 

arrests may take info custody all articles and seize weapons found 

on the person, 1 ’ * *1... v. ^ 

to other things. • 

of attention suci ' 

may depose to sui 
1931 Cai. 601 : 134 I. C. 1053. 

S. 61 

the detention in the police custody is viewed with disfavour 

by the law and even in the case of an accused person such detention 
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S. 70 

tbs service was not noted where no attempt was made 

to find out the accused on whom the sammons was to be served sod 
it bore the endorsement "served on Durwans". 35 C. W. N. 86S. 

S 79 

^ what is essential under ss. 79 and 80 is the authority in 

writing. The authority may be written on the warant itself or 
on A separate p\ece of paper. IWI Stnd. 89 ; 3 S. L. B. 117 : 132 I. C. 
465 : 32 Cr L J. 465 : I. R. 1931 Sind 81 ; 1931 Cr. C. 489. 


• an attachment of properly is not authorised in a district 

other than that of the issuing Magistrate unless the order of 
attachment is endorsed by the Dt. Magistrate within whose PIstriot 
the property is situate. 11 Pat L. T. 402 : 1930 Pat. 547 ; I. R. 1930 
Pat 317 : 123 I. 0. 397 : 31 Cr. L. J. 494 : 1930 Cr. C. 719. 

the doors of houses are parts of the furniture of the house 

and are moveable properties but the frames imbedded in the walls 
or floors are to be considered immovable properties and accordingly 
the action of the Police Officer in digging the walls or floors to 
remove them does not seem to be teebnicaliy correct and 
eosstitutfe serious irregularities in coun4et>on' with a bouse 
search. 11 Pat. L. T. 8?8: 1930 Pat. 387 1 125 I. C. 7S4: 1. R. 1930 
Pat. 560j 31 Cr. L J. 93? : 1930 Cr. C. 800. 

•“—the position of the Government In relation to properties 
attached under 8 88 Cr P. C. is not simply that of an attaching 
creditor but at least that of a receiver in possession and management 
and as such the Goverament bas an interest in the property 
so as to be entitled to be made a party to a suit on mortgage 
of that property 1930 M. W. N. 1021 : 60 M. L. J. 72 ; 129 I. 0. 47 • 
I. R. 1931 Mad. 191 : 1930 Jlad. 1017. 


tfao mere fact that a document is only an advertisement 

of a forthcoming book is not sufficient to protect it from forfeiture 
under s. 99'A and in considering whether it is seditious or not 
the advertisement must bo considered on its own merits and not 
the light of the forthcoming book. Although the advertisemeot 
■ •.aj be intimately connected with the book that may bo found to he 
Kcditious there is no provision to forfeit the advertisement for such 
reason only. 52x\. 775 : 1930 Ail. 401 : 1. It. 1930 All. 678 : 125 I. C. 
470: 31 Ct. L. J. 840 ; 1930 A. L. J. 713 • 1930 Cr. C.625 F. B. 

\ S. 90.0. 

I wbero H document admits of two rea«onablo and possible 

views an applicant mnsl b® given the benefit of that which is 
most favourable to him. 52 All. 775 : 1930 All. 401 : 125 f. C, 470 : 
1930 Cr. C 625: 31 Cr. L. J. 810: I. R. 1930 All. G7d ; 1930 
A. I.. J. 714 F. B. 
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s. ©9-E. 

*1'*' OnTerDfrcnt Advocate (hould and state the cate 

supporv of the Local Governmeat. But tvbeD both parties have 
been heard fully the question of onus It of no practical importance 
52 All. 775 ld30 AIL <01 1 I R. 1930 All. 678 : 125 I. C. 470 - 
31 Cr L J. 640 : 1930 A L J 713; 1930 Cr. C 625 F. B. 

S. 103. 


the object of s 103 Cr P C. it presumably to obtain as 

reliable evidence as possible of the search and to exclude concoction 
and malpractice A police officer making the search may be called 
as witness at this trial but on investigating oflicer cannot. It is 
possible that there was no person living near the place of* 
occurence who would fulfil the defialtlon of respectable inhabitant. 
In that case, however, some evidence to that effect ought to be 
given. 50 C. L. J. 518 • 1930 Cal. 141 j 121 1. C. 486 ; 31 Cr, L. J. 667 : 
J. R. 1930 CaL 438 ; 1930 Cr. C 141 

the emphasis is on the word “respectable*’ and not on 

■'locality'*. 10 Pat. 821. 

—this section requires that the Panehaa should actually 
accompany the searching officer and should be actual witnesses 
to the fact of the finding of the property. If the offence u by 
evidence proved beyond doubt the irregularity in the search 
does not vitiate the conviction. 51 P <71 : 1930 Bom> 169 : I. R 
1930 Bom 377 8 31 Cr L. J 927; 125 1. C. 7l3i 32 Bom. L. R. 314 
(41 C. 350, 26 Cr. L. J HR 27 Cr. L. J. 265) /of. 


—the word ‘•locality” is a - 
include villagers within three or 
the search is to be conducted. 

I. R. 1931 Oudh 201 ; 131 I. C 
L.J 277. 


a constable who has been dismissed from service can hardly- 

be called as respectable man of the locality within the sec. 1931 Lab 
408 : 32 Cr. L. J. 818: I. R. 1931 Lab. 537 s 1931 Cr. C. 618- 132 
I. C. 185 


S. 106. 

“offences involving a breach of the peace’* means offences 

In which a breach of the peace^ is an ingredient and not offences 


"offence involving a breach of the peace’’ Includes not only 

offences of which a breach of the peace is a necessary ingredient 
and in which a breach of the peace has actually occurred but also 
cases of offences in which an evident intention to commit a breach 
of the peace is expressly found. 35C. W. N. 1150; 1931 Cal. 645 
1931 Cr. C. 815 : 134 L C. 155 

unless the offence Is one which necessarily involves a b 

of the peace there must be an express finding by the Cou 
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:the offence committed did in fact iovolre a breach of the peace. 
34 G. W. N. 988 : 1930 Gr. C. 10S8 : 1930 Cal. 616. 

S. 107. 

this sec. is one appeanog in a chapter devoted in the 

Or. P. C. to the object of preveatiog a breach of the peace and 
to prove the existence of circnmstaDce which may lead a reasonable 
man to apprehend a breach of the peace. It la not always necessary 
to prove an overt act towards a breach of the peace on the part 
of the accused. 52 A. 593 : 1930 All. 40S : 1930 Or. 0. 565 : 31 Cr. L. 
J. 710: I. R. 1930 All 562 : 124 1.0. 706: 1930 A. L. J. 866. 

» proceedings under this sec. are intended to be preventive 

not punitive and it is incumbent on the prosecution to give 
■ clear proof of actscr specific conduct on the part of the persons 
.proceeded against. 12 Lah 457: 1931 Lah. 191 s 32P.L. B. 133: 
1311 0. 585:1. R. 1931 Lah. 969 : 1931 Cr. C. 3U. ISl I. C. 203 : 
92 Gr.L.J.69S: I. R. 1931 Lah. 445 s 1931 Cr. C. 304 ; 1931 Lsh. 
184. 

—if a person seeing proceedings under s. 107 Cr. P. C. against 
‘ ’ Tidence 

. . bieaoh 

• • • • , B.1930 

proceeding under 8. 107 should contain definite particular 
and not mere vague recitals borrowed from tbe section. 1331. C. 
161; I.R. 1931 Pat, 311; 32 Cr. L. J. 1014 1 12 Pat. L. T. 535: 
1931 Cr. C. 795 : 1931 Pat. 347. 

au application under this seo. is not a complaint within a* 

4i4)Cr. P.C. 53 A. 148 s 1931 All. 53; 32 Cr. L.J. 570; 1931 All* 
294 : 130 I. C, 630 ; 1930 A. L. J. 1475 : 1931 Cr. C. 125. 

a Magistrate cannot delegate bis power So arbitrators to 

make an order under this see. 1931 Pat. 92 : 130 Z. C. 810. 

the court should not treat the case of all the opposite 

parties in a lump but should find out the persons who could definitely 
be said to have contemplated a breach of tbo peace. 53 A. 593 : 1930 
All. 408: 121 1, C. TOSs I. R. 1930 All. 563; 1930 Cr. C. 565: 31 
Cr. L. J. 710 ; 1930 A. L. J. 866. 

in a proceediag under this sec. against a number of 

. persons facts and figures most be given in tbe order of tbe court 
showing how each person deserves to be so treated. 34 0. W. N. 
144 ; 1930 Cal. 204 : 125 I. C. 855 ; I. B. 1930 Cal. 631 ; 31 Cr. L. J. 
-944; 1930 Cr. 0.382, 

—where the Sub-dlrJslonal Magistrate passed a prellmloary 
1 order under a. 112 and aobsequantly the Dt. M. transferred the 
> case to the joint .tf. for disposal, held that tbo transfer was valid 
. and tbe joint .tf. could dispose off tbe proceeding. 1930 3fad. 859: 
59 .M. L. J. 887 ; I. R. 1930 Mad 1036 ; 127 I. 0. 652 : 33 Or. L. J. 

• 2?:; 1930 M. W. N. 693 : 1930 Cr. C. 1035. 
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they should reside there Where the accused say that they are 
not witbiQ the local jurisdiction it is for (hem to make out tbe- 
objcction. S5 C. W, N. 255: 52C. L. J. 4J5: 1931 Cal. 65; 129 
I. C 688 : 32 Or. L. J. 425 : 1931 Cr. C. 64. 

a man may be guarrelsom. He may hare cren threatened 

the members of the Municipal Board, but this .does not make him 
a desparate character or one dangerous to the community. Even 
if he tbroivs bricks into people’s bouses oc on the streets, this 
does not bring his case under this sec. 1931 All. 437 : 133 I. C. 335 : 
I. R 1931 All. 695 : 32 Cr. L. J. 1070 : 1930 Cr C. 709. 

• Satyagraba Volunteer band who engaged themselves in 

Hindu-Muiiltm dght and participated in disorderly aciiTitics though 
they professed non-violence as their creed, ware rightly dealt 
with under this sec. 53 C L. J. 405 t 1931 Cal, 18 . I. K. 1931 CaJ. 
400 . 32 Cr. L J 593 ; 130 1. 0. 880 : 193 Cr 0. 5U. 

■>— the tntre fact that a person happens to be of a litigious 
desposUioa does not OriQg his case under sac. 110 (/). Or. 1*. C. 
1930 Lab. 1051 : 129 1. C.276 : 32 Cr. L. J 271 : 1. R. 1931 Lah. 
164 1 1930 Cr. 0. 1227 j 32 P. L. R. 92 : 16 A. L. J. 77 Re/, on. 

'—the mere fact that a person is caught while committing 
adultery does not bring bis case under a. IIO (f). Cr. P. 0. 193U 
Lah. 1051 1929 I. C. 276 : 32 Cr. L. 271 : I. R. 1931 Lah. 164 J 1930 


Or 0 1227 : 32 P. L. R 92. 30 C. 366 Re/ to. 


S. 112. 



,. 1930 Wad. 

975 • 5 ■ 

70 ; 1930 W. 

W. N. 

i3 P. C. fol. 

— • 

clause of s. 

110 Cr . • • ■ 

se IS speclhed 

in the . • 

refers to two 

or luo' . 1 

1 appropriate 

to tbe particular case should be mentioned in 

the notice. 52 A, 

448 : 1930 All. 274 : 124 1.0. 40: 31 Cr. L. J. 627 
I. B. 1930 All. 472 : 1930 Cr C. 442. 

: 1930 A. L J. 389 : 


■ in passing an order under ». 112 the Magistrate should 

give in substance an abstract of the facts forming the charge 
so that tl . ' ' ‘ ' be prepared to meet the 

charge. ' . reqiilremeut.s vitiates the 

convictlo . . Mad. 1036 ; 1930 M. W. N. 

693 : 127. . ■ ' 30 Cr. C. 1035 : 1930 Wad. 

859 : 32 L W. 320. 

* the person who is ordered to show cause under this see* 

■■^formation given by the police 

■ not a report under s. 173 Cr. 
■ 545 Cr. I*. C. 1930 .Wad. 975 : 

■ '’aCr.L. J. 217 : 1291. 0. 70: 
.930Gf.G.1191,:(43 W. 450, 47 
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—joint {nquiriM under «. 117 Cr. P. C. are not Illegal etcn 
when the part of the Inquiry (• under a. 110 (f) Ct. P. C. The evidence 
of tepulatlon should be against them all together and not against 
each accused separately. IWD Mad. 873 : 59 il. L. J. 853 • 128 

I. C. 449 . 1. R. 1931 Mad. 33 ; 32 Cr. L J. 144 : 1930 M. W. H io45 • 
1930 Cr. C. 1149. (1925 Mad. 189, 27 a 78) /ol, 1923 Cal 35 Jiel. on. . * 

—an accused i. — i— 

for good behaviour t 

witnesses for crass>i , 

257 Cr P C. 53 .^f. 

J. 618 : 124 I. C 1 ; 

N, 178 . 1930 Cr C. u,o. i. u. 

■ 8. 117 |3) has apparently been introduced for the purpose of 

preventing a breach of peace or disturbance of the public traosullity 
or the omission of any offence or in the interest of public safety 
pending inquiry under ss. 108. 109 and 110 Or. P. C. The' H. 0. 
cannot, therefor, under s. 498 Cr. P. 0. reduce the security which 
the hi. orders to be furnltbed although the fi. C, can consider 
whether interim security is not too high. 1930 Lab. 593 : L R 
1930 Lah. 594 : 31 Cr. L. J. 812 . 125 I. 0. 332 : 1930 Cr. C. 677. 

S. tie. 

—a proceeding under chapter VJII Cr. P. C. Is an Inquiry 
which excludes a trial. Although the procedure preseribea for 
trials are loosely applied to such Inquiry the person Iq respect of 
whom the iagulry is made Is not an accused but a quasi accused 
9 Pat. 131 ; 1930 Cr. C. 455 t J$30 Pat. 274 j 125 I. C, 792 • I R 
1930 Pat. 568 ; 31 Cr. L. J. 958 : II P. L. T. 361. 

—It is very questionable whether s person cao bo bound over 
on the hypothesis (bat if certain things happen he may commit a 
breach of the peace. 1931 JJ. W. N. 402, (3 Weir 49, 26 A. 190, f?c/. 

from an order of the additional Dt. il. under a. *118 *an 

appeal lies to the District Afagistrate under p. 406 Cr. P. C. and ant 
to the Sessions Judge. 32 P. i>. B. 453 : 32 Cr. L. J, 849 - 132 T P 
206. 48 a 874 Bef. ' 

S. 122. 

— s 122 Cr. P. C. prescribes the procedure for Hstening the 
Stness of the sureties by the Magistrate, and the fact that the 
order accepting or rejecting a surety Is an appealable order Indicates 
that the Sessions Judge has no such power. 1930 Pat. 217 • I?"; T 
C. 156 : 9 Pat. 741 : I. B. 1930 Pat. 505 : 31 Cr. L. J. 802 ; 1930 Cr, Q. 


tf for good 


91 
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■—the persoQ ordered to he detained in prison for failure to 
gWe secuTit; must be considered as a person iindergoiDg a sentence 
of imprisonment and not generallr as an undergoing prisoner 
detained in cuatodj' and when a sentence of imprisonment is ulti* 
mate]; passed the period must be taken to commence from the date 
of the above order. l93l Oudh. 387 ; I. R. 1931 Oudh 358: 134 I.C. 
406 : 32 Cr. L. J. 2186 ; 1931 Cr. C. 819. 

—order of committal to or detention in prison is a ‘’sentence” 
within the meaning of s, 397 Cr. I'. O. 1931 Rang. 127 : 9 Rang. 110 : 
32 Cr L. J. 714, 131 I. C. 501 t 1931 Cr. C. 522. 

the Sessions Court before which proceedings are laid under 

s. 123 (2) has neither the duty nor the power to teat sureties offered. 

1930 Pat 217: 125 I. C. 156: 31 Cr. L. J. 802 ; 1930 Cr. C. 435; 
9 Pat. 741 • 1930 Cr. C. 425. 

S.133. 

—“•the word “community” used io paia 3 cannot be distingui* 
shed from the words "public’* or “neighbours”. Hence an act 
found to be Injurious to the physical comfort of the neighbours 
must be held to b« so to the physical comfort of the "community.” 

1931 All. 433 I 1931 A. U J. 912 : 1931 Cr. C. 705. (57 I. 0. 829, 34 C. 
73, 25 C. 425) Rel. on 

— ‘the expression "on taking such evidence, if any. as be 
thinks fit” does not make It incumbent on the Magistrate. to hold an 
inquiry regarding an alleged encroachment on a puMio road without 
issuing notice to the opposite patty and without permuting him 
to file written statement and to produce evidence. 1931 AIL 257: 
32 C. L. J. 565 : 130 I, C. G27 : 1930 A. L. J. 1335 : 1931 Cr. C. 417. 

——this seo. is not intended for long standing obstructions 
but for an unlawful obstruction lately built. 1930 Lah. 261 : 120 
1. C. 796 : 31 Cr. L. J. 167 : 1930 Cr. C. 965 : I. R. 1930 Lah. 158 

when a party is directed or ordered under a. 133 Cr. P. C. he 

” ’ - - — • — ■•jog that it is bis private land but 

ory on the M. to inqnire whether 
1930 Cr. C. 335 : 31 Cr. L. J. 53 s 

in a proceeding under B. 133, in respect of an alleged public 
right of way. if the opposite party denies the existence of the right, 
the court cannot proceed under s. 137 or s. 13S without deciding 
under 8. 139-A whether there is any reliable evidence in support of 
hlsdenlaL 1930 Lah. 1046 r 1930 Cr. C, 1222 : 129 1. C. 222: 32 Cf. 
L. J. 250 : I. R. 1931 Lab. 158. 

-'—when a person on receipt of a notice appears It is the first 
duty of the M. to question him whether ho denies the existence of 
the public path ollegcd to bare been obstructed. If there is any 
cvideoce before the M. that the path is a private path ho is to 
stay his hand immediately until the matter of the existence of the 
public right is decided by a competent civil court. 1930 Cal. 486: 
1030 Cr. C. 793 : 1271. C. 762 : 57 C. 368: 1 1. R. 890 : 32 Cr. 1^ 

33. 
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S. 133— 

—where there Is a ehabutra obstruotlag a publio waf the 
fact that IQ a particular ease the publio map hare lot of 
room to go along the road without needing to walh upon that parti* 
cular site of the ebabutra, has nothing to do with the case and the 
authorities map secure Its removaL 1930 All. 751 : 123 1. C. 604 : 
32 Cr. L J. 160 19J0 Cr C. 1007 : 1 H. 1931 All. 762. 

—there is nothing In law to prevent a &f. from drawing up 
fresh proceedings under this seo. on fresh materials. SIC. W. K. 
957 : 32 Cr L. J 169 : 1931 Cal. 2 : 128 I. C. 810 : I. R. 1931 Cal. 106 ; 
19J1 Cr. C 31. 

S. 135 


a member of the Dlatrlct Board Is not unsuitable person 

to be nominated bp tbe District Board to serve on a Jurp in case of 
dispute wherein the Dt. Board is interested. 1931 All. 257 : 130 I, 
C h27 . 32 Cr. L. J. 563 s 1930 A. L J. 1335 r I. R. 1931 All. 291 ; 
1931 Cr. C. 417. 

S. 13T. 


’■'—-the provisions of this sec. are mandatorp. When a person 
appears to show cause the 51. is bound to take evidence as in a 
lummons case. Where he omits to do to tbe procedure Is Illegal 
and la liable to be set aside in revision bp tbe H. C. 11 Lah, 2i7 : 
125 I.C. 613: 1930 Lah. 662 : 3 Cr.I.. J. 330: 31 Punj. L. R. 503 ; 
1. R 1930 Lah. 629 : 1930 Or. C. 806, 1931 Oudb. 397 :I. R. 
19310udh. 332. 13JI.C.800: 32Cr.L.J. 1165 : 1931 Cr. C. 829: 8 
0, W. N. 651. 


tbe notice calling upon the opposite party to show cause 

must specify what to be done, in regard to tbe obstruction. 1931 Lah. 
62 : 32 Puni. L. B. 11 : 130 I. C. 534 : 32 Cr. L. J. 621 : 1931 Cr. C. 
142. 


S. 139 (2) 

when the M. finds that there Is reliable evidence In support 

of the contention that there is no public right all he has to do 
under this eec. la merely to etap the proceedings until the right 
has been decided by the civil court. The provisions of sec. 140 (/) 
do aot apply to such stay and the M. cannot oompel either party 
to CO to the civil court. 1930 All. 658 : I. B. 1930 All. 660: 52 AIL 
592 : 1930 A. L. J 815 : 125 I. O. 452 ; 31 Cr. L. J. 839. 

S. 139-A 

the provisions of e. 139-A ate mandatory. If there la any 


by tbe opposite party. The inquiry being ’ a eummary one it 
is not intended that the first party should be required to adduce 
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quasbed. Held also where there are special /aots relatiag to i 
particular locality as to wbioh the local authority is the beat Judgi 
the opinion of that authority will Dot easily be disturbed : bu 
where there are no epeoial circumstance and the matter, is one o 
general impression, the absence of any neat or reaaoaable connectior 
between the prohibited act and the supposed danger to th( 
public teaaquilily will be a ground upoa which the H, 0. will act. 
1931 Mad. 236 : 1930 M. W. N. 811:60 M.L.J. 378 : 1931 Or. C 
332. 

where the evidence on record does not show the existence 

of any urgency of apprehended danger to public place an orde: 
under this sec. is not warranted. In this case an order prohibiting 
the hoisting of national flags m Kajah mundry was found to be 
Illegal and was set aside. 1930 M. W. 11.849: 1931 Or. 0. 362: 60 
M. L. J. 370. 

— prima /acitf it Is for the M. who knows the local conditions, 
to say whether an emergency exists or not and the H. C. will not 
ordinarily interfere with the prohibitory order of the M. unless 
there la clear evidence that oo reasonable man could bold that 
there was an emergency and that the M did not act bona fide. 
34 B 322 • 1931 Bom. 135 : I. B. 1931 Bom. 252 : 130 I. 0. 396 t 32 Cr. 
L. J. 507 : 33 Dom. li. B 59 : 1931 Cr. C. 183. 

——all lojUDcticQs must be clear and definite. Those who have 
to obey them ebould have oo cause to complain that they did not 
understand what the order meant. 36 C. W, N. 248. 

—proceedings under 8. 144 being judicial the accused has a 
Tight to know what the information wds nn which the M. acted in 
order to show that U was unfounded or insuGicieat. 1930 Af. W. N. 
849 60 Af. L. J. 370 : 1930 Cr. 0. 362. 

an order by the Dt. Magistrate, Belgaum prohibiting the 

bolding of I’robhai Pherh IMorning Bounds) by the public is a 
ludicial and not an administrative order. In such case the Af. must 
keep an open rnirnd and record the evidence essential for the 
judicial detemination of tbe objection and should not refuse to 
record evidence. 1931 Bom, 325 1 J. R. 1831 Bom. 456 : 134 I. C. 
344: 1931 Cr. C. 581: 32 Cr. L. J. 1144; 33 Bom. L. R. 673, (14 B. 
165, 16 Bom. L. R. 684. 33 Bom. L. R. 59, 19 M. 18. 53 Af, 320) /ol. 

—where In a paddy cutting case the accused pleaded that the 
warning iesued by the Af. In tbe proceeding under s. 144 was not 
communlcBted to him, It waa for him to show that the warning was 

■ * ' . . . 1 • , come to bear of the 

■ I. R. 1931 Oal 447: 

■ , i • i* vague it docs not 

make the whole order bad'wfaen the other portion Is clearly 
separable. When a problbitioo ia directed against A and B and 
the prohibition against B la fonodto be bad it may be good 
against A. BImilariy when the order is addressed to “A and Band 
all other persons who may be eonoerned in the project” It Is bad 
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*KaiDit periOD* not named but tbs order may be ncTerthelesa good 
against A and B 55 B. 322 . 1931 Bom. 135 : 130 I. C. 396 : 1931 
Cr. C. 183 : 32 Cr. L. J 507 : 1. R. 1931 Bom. 252 : 33 Bom. L. R. 59. 
Sub-Sec. (3) 

in formulating an order under a 144 the M. Is to show 

the thing which is prohibited and the persons who are prohibited. 
Consequently an oder addressed to "any other persona who are 
or may be concerned In the project' is too vague and Illegal. 55 B. 
322 1931 Bom. 135 . 32 Cr L J. 507 - I. R. 1931 Bom. 252 : 130 

I. C 396 • 33 Bom L R 59 • 19 jI Cr C. 1S3. 

an order addressed to the public generally must be limited 

to the public when frequenting or visiting a particular place. 
33 Bom L R 673 • 1931 Bom. 325: I. R. 1931 Bom 456 : 134 I, C. 
341 32 Cr L J 1144 • 1931 Cr. C 581 • J931 Cr C, 581. 

this sub-sec. is an exception to the genera] rule that an 
order shall be directed to a particular person. Under that provision 
the order can be directed to the public generally only "when 
frequenting or visiting a particular place'* such for Instance as a 
market or park or other place within especlfied boundary. There 
is no power to direct the public generally umphntor. An order 
prohibiting the public generally and certain persons named in the 
order from taking part lo the procession within the whole of 
the Municipal lliolts is bad in low. 33 Bom. L. R. 1176 : 1931 
Bom. 513 : 1931 Cr. C 945 : 134 I. C. 1237. 

—no order can be passed against tbe public without the 
limitation as to place. The place must be open to the public 
as such The public cannot be prohibited from putting up flags 
in tbeir private bouses aod io socb a case tbe house-owners cannot 
be called members of tbe publio for tbe purpose of this sec 
(1930) 17 M, W. N. 849 : 1931 Cr. C. 362 : 60 M. L. J. 370. 

Sub. see. (4) 

—when an eiparle order is called in question under this 
clause the normal procedure should be to record the evidence m 
the usual way by examination and cross-examination of the 
witnesses m open court Tbe proceeding being a judicial one it 
is desirable that normal procedure, whenever possible, should be 
adopted. 1931 Mad. 236 : 60 M. L. J. 37o:l931Cr. C 332 I9tn 
M.N. N.841. 

S. 145 

The provisions of chap XII are Intended to provide speedy 

remedy in cases of disputes with which that chapter deals in 
order that tbe matter may be settled temporarily which more 
lengthy civil proceedings take place. S3 Jt. 215: 1931 AlL la • 
129 I.O. 441 : 1931 All. 169: 32Cr.L.J. 309; 1930 A. L.J 1437 1 
193Cr.C.14. • 

the words of this sec. must be given their plain meaning 

without adding to them any explanatory words such as 

'inconvenient or immediate , 35 0. W. N. IC03, 33 Cab 33 /Vf 



1448 


SUPPLEMENT-CRIMINAL PROCEDURE CODE. 


S. 145 — contd. 

— thU sec. requites that there must-be a present dispute 
and a likelihood of the breach of the peace, i. e., there must be 
present fear that it is probable that there will be breach of the 
peace owing to the dispute if oo proceedings are initiated. This 
does not mean that orders under the sec. are to be made when 
some body comes and says that he fears that a breach of the peace 
will ensue a considerable time ahead. The sec. applies when 
there is existing fear that unless steps are taken under this 
sec. a breach of the peace will occur before the authorities respon* 
Bible for law and order oao prevent it. C W. X. 1003. 

—the words “a dispute likely to cause a breach of the peace 
concerning any land or water or the boundaries thereof' do not limit 
the competency of the Magistrate to deal under ss 145 and 146 
with such disputes only as arise between two opposing parties 
having adverse rights to exclusive possession 32 Bom. L. R. 340 : 
1930 Bom. 172 : 125 I. 0. 718 : 1. B. 1930 Bom. 382 s 31 Cr. L J. 913; 

1930 Cr. C. 548. 11 C. W. N. 512 Diss. 

—“in order to take action under this sec, the M. must be 
aatisfied that at the time o( drawing up the proceedings there is 
then a likelihood of breach of the peace arising from the disputes 
between the patties. 34 C. W. N. 899: 1930 Cal. 715: 1. H 1931 
Cal. 226 : 1930 Cr. C. 1115 : 129 I. 0. 610. 

—proceedings under s. 145 cannot be started on the basis 
of a police report more than three months old there being no 
likelihood of a breach of tbe peace when the M. actually drew up the 
proceedings 34 C. W. N, 899 : 129 I. C. 610 : 1930 Cal. 715 : I. R. 

1931 Cal. 226 ; 1930 Cr 0. 1115, 2 Pat. L. T. 615 Approied. 

an order under this sec. is io tbe nature of a police order 
admissible as evidence of tbe fact as to who was declared entitled 
to retain possession and tbe order admissible against ail persons 
when the fact of possession on tbo date of tbe order has to be 
ascertained. But to tbe parties to tbe proceeding such an order 
is admissible as evidence regarding possession before two months 
of the date of the order. 57 C. 987: 34 C. W. N. 358 : 128 I.C. 
951 : 1. C. 1931 Cal. 75 ; 1939 Cal 450. 

when once the M. raises the attachment and drops further 

proceedings in the case be has no jurisdiction to direct the delivery 
of possession of tbe disputed property to any person. 1930 M. 
W, N. 771. 

— ^an order under s. 245 is merely declaratory and lasts only 
until the party in whoso favour it Is made is evicted in due course 
of law. It cannot bar the granting of restitution by a civil Court 
under s. 144 Civil Rr. Code. A suit for regaining possession by the 
opposito party Is not always necessary and restitution validly made 
by a Court can be regarded as eviction in duo course of law. 
58 0. 1070 : 35 C. W. N. 483 : 134 I. 0. 906 ; 1931 Cal. 909. 

—the &tagistTata can pass a preliminary order under s. 

2 45 (1) merely on an examination of the applicant before him ond 
without any other materials. 
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—If the M in the coarse of bis preliminsry order directs 
thst both the partlct be rettrsioed from entering the property and 
Its compound uotil further orders, the order is ultra tires. 1931 
BanK. 51 . 131 I. C 63 j I. R. 1931 Rang 127 • 32 Cr. L. J. 637 ; 1931 
Cr. C. 153. 

where interim reeeieers are appointed to manage the suit 

properties in the proceedings the possession which these receirers 
exercise may justly be regarded as possession on behalf of the 
party who eventuallv succeeds 59 C. 1070 : 35 C. W. N. 483 : 134 I. C. 
S06 1931 Cai 9 6. 30 C. W. N. 41 Re/. 

Sub-See (4) 

this sub-sec implies a duty on the court to summon such 

witnesses'as may be mentioned to the Court by either party. Where 
the court fails to give an opportunity to the party to produce 
his evidence, the order under s 14S ahould be set aside, 52 A« 91 : 
1930 All. 319 s 125 I. C. 463 s 31 Cr.L. J. 839 : 1930 A. L. J. 484 ; 
1930 Cr, 0 432. 

'—the material date for the computation of the period of three 
months is the date of the order by the M. and not the date of 
<omplaint 1931 Nag. 38 : 130 1. C. 153 : 26 N. L. R. 377 > 1931 
<3p. C, 222, 52 W. 66 Dut. 

—in the case of an attacbmeat under e 145 cl (4) second 
proviso, there Is no express provisioa in the seotioa as to bow the 
M. should deal with property after attacbmeat. 1930 M. W, N. 771. 

Sub-Seo. (6) 

^ —under s 145 (5) If any party or other person Interested 
denies the existence of a dispute, the onus lies on him to show 
that It does not exist. 134 1.0-1020 : 8 C. W. N. 1182 ; I. R. 1931 
Oudb 428. 


S. 146. 

where the eldest brother is entitled to possession as manager 

of the Hindu joint family an . .' , 

of the junior members is not ' 

of peace an order binding o _ *1 ■ ' , 

would be proper. 32 Bom. L. -*«•- !juv i>uiti. IJ*, ui i, 
■718: I. R. 1930 Bom. 382: 31 Cr. L. J. 933: 1930 Cr. C. 518, 28 
Bom. L. K. 488 Re/, to. 

S. 147. 

this section applies to disputes as regards entry into a 

temple or mosque and It would ao apply whether the right claimed 
is based on easement or otherwise. 1930 All, 452 : I. R. 1930 All 
886: 127 I. C. 422 s 31 Cr. L, J.1217: 1930 Cr. C.672. 

—entry ?• - ^ ^ 

inU. P.whic « ■ ■ ■ ■ 

saint la coven ■ ‘ ■ ■ 

1. R. 1930 All. 
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the M. has power under s. 147 to pass an order directing 

the remOTal of obstruction to pathways even though such an order 
tna^bein the nature of a mandatory injunction. 1930 M*W. If. 
987 : 59 M. L. J. 430 : 1930 Cr. C. 1121 : I. B. 1931 Mad. 212 : 129 I. C. 
68 : 32 Cr. L. J. 215 : 1930 Mad. 865, 26 M. L. J. 233 fol. 30 0. W. N.' 
238 not fol. 

-—the words “and shall thereafter Inquire into the matter 
In the manner provided in a. 145’* merely mean that after the 
order is drawn up according to the earlier part of the sub-sec., 
the procedure in the inquiry is then to follow the course laid down 
in s. 145 and it is immatetiai whether the inquiry itself was instituted 
before or after the drawing up of the order requiring the parties 
to attend the Court. 1930 Pat. 349 : 31 Cr. L. J. 791 : 125 I. C. 143 t 
1930 Cr. C. 721 ; I. R. 1930 Pat. 495. 

——the words “institution or inquiry" in the proviso to cl. (2) 
mean the date on which the complainant first brings his 
gnevaDcea to the notice of the Magistrate either directly or 
indirectly through the Police and the M. takes preliminary 
action Consequently the period of three months is to be 
calculated from the date the complainant first approaches the 
M. and not from the date of institution of formal proceedings. 
J930 Pat. 349 : 31 Cr. L. J. 791 : I. R. 1930 Pat. 495 : 125 I. C. 143: 

1930 Cr 0.721,44 0. L.J. 214/01. confro., 1930 Pat. 291: 122 I. C. 
145 . 31 Cr. L. J. 361 : 1930 Cr. 0. 608. 

—“three moatbs" are not the three months prior to the order 
but three months next before the institution of the inquiry. 1930 
All. 452 ; 31 Cr. L. J. 12l7j 1930 Cr. C. 672; I. K. 1930 All. B8G ; 
127 I. C. 422. 

where the only use the M. has made of the police report 

IS the use contemplated by sec. 147(1} it is not necessary for bim. 
to call on the police officer to depose to (ho correctness of the report. 

1931 All. 14 : 129 I C. 441 : 53 A. 215 : 1. R. 1931 All. 169 : 32 Cr. L. J. 
309 : 1931 Cr. C. 14 : 193 A. L. J. 1437. 

the words "to exercise" mean much less than “successfully 

and completely to assert." A very small gesture on the part of 
the people obstructed might be considered as "exercise". 1931 Mad. 
495 : 133 I. C. 5 : 1931 Cr. C. 559 : 32 Cr. L. J. 972 : 1931 M. W. N. 
551 : 32 Cr, L. J. 972, 21 Bom. L, R. 1058 not fol. 

m — on order under s 147 (3) can bo made only In ajcaso where 
it Is shown that no right of way exists. 1930 Pat. 291 : 31 Cr. L. J. 
361 : 122 1. 0. 145 : 1930 Cr. 0. 608. 

S. 149. 

^—Chapter Xlll and Chap. XIV cannot bo sa'id to bo mutually 
exclusive. It cannot be said that because a police officer is 
Investigating, therefore he is not doing anything under any other 
chapter or me xerso. 58C. 13Ux 35C. \V. N. 632: 1931 Cal. 745: 
1931 Cr, C. 1009. 
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^ — ^slatcmcnti made in the courie of an Inrcttlgation under 

^nap. XrV ere not ‘•charpes*’ h» contemplated hy a. 211 I. C. 1931 

m"' ^ ^ ^ "" 1 

"Firat Information"* or information report" Is not 

mentioned in the Code, but these words are always used to mean 
information recorded under this sec. The conditions as to the 
Mcord of the Information under this sec. are : (It it must be an 
Information relating to the commission of a cognizable ofTenee ; 
<•) it must be given to an o(Rccr*in*cbarge of a police station t 
(3) It must be put in writing and if already written, it must be 
■■Sned by the person giving It. and If It is oral it mutt be taken down 
In writing and read over to the iuformaut ; (4) the substance of 
tbe information shall be entered in a book. The informatlou which 
starts the investigation is the real first information ; it does not 
depend on the eweet will of the police officer who may or may not 
bave recorded it It cannot be said that any sort of information 
^ould fall under s 154 to long as it was the first in point of time. 
In a suitable case information under s. 154 may be recorded even 
in the course of inveiligatton by a police ofiieer ; on a construction 
of the two statements made to the police in the present case It was 
held that the last statement alone related to a cognizable offence 
and it was that statement wbieli would be treeted as the first 
Information report S8 C. 1312 1 35 C. W. U. 623: 1931 Cal. ?45 ; 
1S31 Cr. C. t009. 

—-the failure of the Police Officer to comply with the express 
provision of the section in omitting an entry of the Information 
in the station diary would have an importaot bearing if the real 
date of the report was in question, but where it is not, there la no 
question of prejudice to the accused. 1931 Fat 150:1311.0.17: 
32 Cr L. J. 638 1931 Ct. C. 390 : 12 Pat. L T. 393. 

a telephonic message sent to the Police by a doctor of a Civil 
Hospital to the effect that there was some one in the Hospital with 
a hatchet wound, but without meotiooiog that an offence had been 
committed, cannot be treated as a first information report. J931 
Smd 13 : 32 Cr. L, J. 543 ! 130 1. C. 387 : 1931 Cr. 0. 61. 

S. tS6. 


Cr. C. 390. 

S. 160. 

S.162 Is not confined to statements taken by reason of t 

powers given to tbe Police under ■, 180 Cr. P, C. 1930 Pat 
126 I.CrsSl: I.R. fi«:31 Cr. L.J. 1123: 9 P* 

11 Pat. L. T. 754 ; 1930 Cr. C. 938. 
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S. 161. 

■ — ‘ft refusal to answer questions put by a police oSicer making 
an investigation under chapter ZIV is not punishable under s. 
179 I P. C 1931 Rang. 26 : 8 Rang. 511 ; 128 I. C. 833 : 32 Cr. L J. 
201 : I. R. 1931 Rang. 49 ; 1931 Cr. Q. 16. 

S. 162 

the provisions of s. 162 hav® been enaeted for the benefit 

of the accused. The policy underlying the tule contained in the 
sec. is that the witness at the trial should be free to make any 
atatements in favour of the accused, which they should wish to 
make, unhampered by anything which they might have said or 
might have been made to say to the police. Th® result of witness's 
signature having been obtained on their statements reduced into 
writing would beito tie them down to the atatements so recorded 
at any rate to give them the impression that they were not free 
to make a different statement. Where therefore the Police Officer 
obtains the signature of the witnesses to statements made by them 
in contravention of e. 162. the evidence of such witness must 
be rejected, because It is not a mere irregularity wbleb can be 
covered by a S37 but a clear Illegality being a direct breach of 
mandatory provision of law. 1931 Oudb 172 t 132 1. C. 234 : 32 
Cr. L. J 860 I. R. 1931 Oudb. 250$ .4 O, L. 3. 438 : 1931 
Cr. C. 444. 

— 'wbeo it is desired to dircot the matter before the Sessions 
Judge and the Jury and show ie an affirmative manner that the 
witnesses for the prosecution cannot be relied on It is , the duty of 
the defence to prove through the Investigatiag officer the record 
of the statements made to the Police by tbe witnesses for the 
prosecution during the stage of Invcatigation. 35 G. W. N. 164 : 
134 I C. 763 ; I. R. 1931 Cal, 875; 32 Cr. L. J. 1245: 1931 Cr. 0. 
806 : 1931 Cal 622. 

although an Informatloa under s. 154 may be recorded 

In the course of an Investigation, tbe offence is not under iovesti* 
gation until the first information is recorded. Where on a cons- 
truction of a scries of statements made to the Police it was found 
that the last in point of time really constituted tbe “first” Infor- 
mation, tbe prior statements to tbe police were held not inadmissible 
because of s. 162. 59 C. 1312: 35 C W. R. 623: 1931 Cal. 745 : 
1931 Cr.C. 1009. 

— >in tbe course of a Police investigation started on Information 
given by a person tbe latter made a statement before the Police 
Officer who recorded it. Subsequently tbe same atatement was 

-i..-, ,.j — .t- s_ - 1 .. occedjag against 

■ a :3., held that It 

■ , . . • . endered Inadml- 

■■ « ■ 1931 Cal. 637 ; 

I..I. o. 0^1 . iu4 u. iJUJ, 

^^tbe power of tbe Judge under a. ICSEvi. Act cannot bo 
exercised for tbe purpose of introducing evidence in oontravention 
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S. 162~con((j. 

ofs. 1C2. Where the Judge put to o witness certain alleged state* 
raents of the prosecution witnesses, which had not been proved, 
for the purpose of contradicting him. the procedure vitiated the 
trial 58 C. 1009 • 35 C. W. N 317 1931 Cal. 189 : I. R. 1831 Cal. 
543 : 132 I. C. 159 • 32 Cr L J. 811 ; 1931 Cr. C, 253. 

ths efiect of the aroendmeot of 1923 Is to annul the 


foundation laid by way of cross-cramlnation showing that the 
statements are wanted to contradict the witness. 1930 Sind. 153 : 
21 S. L. R 239 ; 31 Cr. L. J. 592 • I. R. 1930 Sind. 113 : 1930 Cr. 
C. 617 ; 123 I. C. 689. S3 A. 94 : 1931 All. 34 • 130 I. 0. 696 • I. R. 
1931 All 312 : 32 Cr. L. J. 578 : 1931 A. L. J. 101 1 1931 Cr. C. 207 5 
1931 All. 273 ; I R. 1931 All. 139 129 I. C 267 : 32 Cr. L. J. 370 ; 
1931 Cr C. 337. 53 A- 458 ; 32 Cr. L. J. 562 : 1931 A. L. J. 157 : 
1931 All 262 i I. R. 1931 All. 269 1 130 I. C. 625 : 1931 Or. 0. 422. 

TThcro tho only reason reoordod for refusing copies was 

that the Btalementa had not been recorded In full and that all that 

• ihe same, held that the reason 

was Illegal. 53 A. 458 1 1931 All. 

L. J. 562 t 1931 A. L. J. 157 : 130 

o,al reouest to grant copy of such statsments should be 

entertained as tho law does not prescribe any application. The M. 
need not ask the accused the reason for such an application because 
the eeneral purpose la to contradict a witness Conduct of M. 
in delaying and ultimately refusing to furnish copies of statements 
made to oolico Is a matter of condemnation and is a ground for 
transfer 1930 All 737 : 125 I. 0. 685 ; 1930 A. • L. J. 606 : SI Cr. 
L. J. 556 : 1930 Cr.C. 993. 

jjjg fact that the atatemeot of the witness before the 

Police does not In the opinion of the M. contradict the evidence 
oiTPn before him is no reason for refusing to grant the copy. 1930 
Si^d 15? ' 24 S. L. R. 239 : I. R. 1930 Sind. 113 : 123 I. C. 689 : 31 
Cr L J 592 s 1930 Cf. C. 617. (1927 Pat. 325: 54 0 307. 7 Pat. 205. 

52 B. 195) iJisf. 8 Pat. 279 i?c/. ^ «... 

thh . * 

investlgatlc ’ ^ 

like this 
to such and 
J, 682 s I. R. *• 

sec, doea not prevent a police officer from explaining 

his cond ■■ ■ ' accused persons for 

trial bv ■ ■ ■ RO informati 

to such •• .185: 122 1. C. - 

31 Cr. 
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when a M. went through a police diary and observed that 

certain discrepancies in the evidence of the prosecution witnesses 
were not material to the faota in issue, It may be fairly inferred 
that be was presumably influenced by other parts of the diary 
corroborating the witnesses. Such use of diary being illegal the 
conviction was eet aside. 1931 Pat. 96 : 32 Cr. L. J. 735 : I. H. 
1931 Pat. 215 s 131 1, 0. 535 ; Jl Pat. L. T. 837 ; 1931 Or. C. 192. 

reference In the judgment of the AT. not only to the state- 

-e — -""J/. the police which had not 
I * . ■ ‘ " bat also to the statements 

• ition by person who were 
uoi eadiuiueu av au m tue iciai viiiatei^ the finding of the Afagis- 
trate. 1930 Lah. 318 : 10 Lah. 794 : 31 P. L. R. 742 : 1930 Cr. 
C. 350: aiCr.L.J. 343. 

a. 162 is intended to prevent the user of statements made 

by the accused to the Police, and questions designed to show, 
by process of elimination, that matters subsequently mentioned 
by the accused were omitted from such statements, are within 
the mischief aimed at by the sec. 55 B. 435 : 1931 Rom. 311: 133 
I. 0. 748 : I. B. 1931 Bom. 396 : 1931 Cr. C. 567 : 32 Cr. L. J. 1077 i 33 
Bom. L. R, SOS. 

—the words “any person'* comprehend a person who sub- 
sequently becomes accused and the words "any purpose*' include 
purpose of prosecution or defence. So a stetement made by the 
.aeoused to a police officer in the course of bis investigation imme- 
diately after the accused pointed out to the police the place of 
hiding the jewels worn by the murdered boy is not admissible iu 
evidence, though it may materially assist the defence, though It 
is open to the accused to repeat that statement in court and call 
witnesses to support that etatement. 1931 Mad. 779 : 1931 Cr. C. 
1035 : 1931 M. W. N. 715 ; 34 L. W. 388. 44 C. L. J. 253, 5 Pat. 63. 

i n — - 70 7 T <11 

• . appraising the worth of a con- 

■ , . . ■ ■ " function which in every other 

. . • ■ . : ’ : idiciary. Where the accused af- 

: police station and made a con- 

fessional statement confessing bis guile and the lower court recorded 
'the statement up to the point where the accused said he out hir 
wife, held that the proper course was not to record the statement 
at all. 1931 Af. W. N. 725. 

a Istatcment made by the accused to the Police imme- 
diately after they were seized explainiug tbo circumstances which 
brought them to the scene of ocourreBcs when at variance with 
that made by them in Sessions Courts, is admissible as showlog 
I' ’. S'- f — •■■■? ws - t that of Innocent person. 

■ - • If ■ -t • * : “ ■ s« I . of the statement made 

.* r ■ ' , • I ! : ■ . • i . > ascertain the purpose 

i ■ . . Where the prosecution 
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S. 162 -eonfj. 

nl]r upon the ttaioment ot corroboratire proof of certain facts 
oeposed to by the prosecution ▼•Itnesacj and rjot with the object 
o{ proving their falsity the statement is not admissible in evidence. 
J930 Sind. 225 : 126 I. C. 4t9 : 1 R. 1950 Sind. 241 : 31 Cr. L. J. 
5026: 1930 Cr. 0.865, (1925 Sind. 237, « Bom 34. 14 Bom. 260 F. B„ 
59 Bom. 362, 1926 Sind. 151) Ret on. 

— brief statements of witnesses incorporated in the inquest 
Report can be made use of under this see., but apart from that, 
they cannot be used as evidence. 1930 Lah. 457. 1930 Cr. C. 561 : 
5. R. 1930 Lah. 363 : 122 1. 0. 491 : 31 Cr. L. J 444. 

~ — the Infringement of the provisions Of the sec. is irregularity 
^hicheanbe cured under s. 537 if It has not occasioned a failure of 
luctice. The test is whether any vital rule of procedure has been 
broken and whether the irregularity goes to the root of the pro- 
ceedings. 54 M. 934 : 1930 Bom. 595: 32 Bom. L. P 1279 : 129 
1.C.156: 32 Cr, L. J. 239: 1930 Cr. O. 1182, 35 C. 61 .dpp/ied. 45A. 
524.;?e/.,28I A 257 Ditt. 

— >^tbe proposition that because a person of the party of the 
accused goes first to the Police Station and accuses some of the 
Complainant's party the real complaint lodged later on under s. 
554 against the accused must be kept off the record save on terms 
tinder s. 162. is one which cannot be judicially approved. 1930 
OaL 130; I. B. 1930 Cal. 495: 125 I. C 111: 31 Cr. L. J. 771: 
1930 Cr. C. 130. 

the siatements of witnesses Tefetred to in a. 162 should 
.not be entered In the speciat diary which should merely record 
the steps taken by the Police Officer in the investigation. 1931 
Bat. 150: 131 I. C. 17 s 12 Fat. L.T. 393; 1931 Cr C. 290: 32 
Cr. L. J. 638. ^ ^ ^ ^ ^ ^ ^ 


under this sec. a statement made before the investigating 

Police Officer can be used for contradicting the witness when 
produced at tne trial after striot compliance with the provisions 
of sec. 145 Evi. Act. When the witness admits the previous 
statement it need not be proved. If he denies to have made such 
statement the relevant portion contrary to bis statement in 
court must be read to him and tha witness must be given an 
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opportanity to reconcile the same. 'It ia only after then that toe 
record of the previous statement becomes admissible and can be 
proved. 1930 Lab. 491 : 126 1. C. 573 : U Lah. 460 : I. R. 1930 
Lah 765 : 31 Cr. L. J. 1071 r 31 P. L. R. 797 : 1930 Cr. a 603 : and 
only tbe portions thus proved are parts of the judicial record. 
The other parts of those statements cannot be relied on by tbe 
prosecution or tbe defence in determining tbe guilt or innocence 
of the accused. 1930 Lab 449; I. R. 1930 Lah. 162 : 1930 Cr. 0. 
553 : 121 I. 0. 66 : 31 Cr. L. J. 199. 

this see. does not exclude n statement before a Bombay 

Police Officer from being proved except in eo far as it is inad- 
missible under the Bombay City Police Act, 54 Bom. 528 : I. R. 

1930 Bom. 429 : 31 Cr. L. J. 1003 ; 126 I. C. 333 32 Bom. L. R. 
327 : I. R, 1930 Bom. 429 : 1930 Cr. C. 482. 

where the statement made to the police was a statement 

made by the witness jotQtly with another person the M. m^ght 
refuse the application made under s. 162. 36 C. W. N. 106. 

S. 164. 

-^before recording a confession it is the duty of the Magis- 
trate or the Judge to question the prisoner as to the circumstance 
under which it was made. 1931 All. 609. 33 I. 0. 593 : 1931 Or. C. 961 r 
I.R. 1931 All. 705 s 32 Cr. L. J. 1052 : 1931 Ail. 609 : 1931 A. L. J. 1000. 

—before recording a confession tbe M. should inquire how long 
tbe accused bad been in custody. The failure to do so is, however, 
no irregularity and does not invalidate or cast any doubt upon 
the genuineness and voluntary nature of tbe confession. 1931 Lah, 
763 : 1931 Cr. 0. 1067 : 32 Cr. L. J. 985 : 133 I. C. 65 : I. R. 1931 
Lah. 727. 

where tbe confession was recorded on a Sunday and at 

the house of the M and tbe M. wbile certifying and stating on 
oath as a witness that he satisSed himself that the accused was 
making a statement voluotariiy did not record the questions and 
answers put and it was further objected that tbe statement was 
recorded in EugUsh though made in Urdu held that the Irregu- 
larities la recording the confession did not render it Inadmissible. 

1931 Lah. 761 : 32 Or. L. J. 985 ; I. R. 1931 Lah. 727 : 1931 Cr. C. 
1067 : 133 1. O. 55. 

where the confession was not taken down in the language 

in which it was mada and it wae not signed or thumb-marked , by 
the accused but the M. deposed that the confession was made 
voluntarily and was correctly recorded, held that tbe 'other 
irregularities in recording the confession was not material. 32 
P. L. R. 792 : I. R. 1931 Lah 785 j 133 I. C. S|5 j 32 Cr. L. J, 1036. 
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where the . 11 . fails to appeod to the record the necessary 

certificate t 5J3 Cr P C comes into oporatlaa and on proof of the 
II that tie had complied TSilb the provisions of sec. 164 the record 
hecomes ndmfsiihle S 533 is by ita terms confined to confessions 
or statements recorded under s 164 or s. 354. 1930 Lah. 534 : 32 
Cr. I. J 390 . 1930 Cr. C 682 I R. 1931 Lah. 177 : 129 I. 0. 289. 

omission to take siRoature of confesson through mistake 

may be cured by s 533 Cr. T. C if the M. and bis clerk be examined 
et the trial 193) Hang. 53:31 Cr L. J 297 : 1930 Cr. C. 245 : 7 
Rang 759 121 1 C 782 

— -the provisions of sec 164 are imperative Where the JI. 
after recording the confessions made them over to the policy ofHcers 
the procedure was objectionable. 1931 Lab. 408. 132 I. C. 185: 
32 Cr L J 818 1931 Cr. C 648 : I. R 1931 Lab. 537. 

a confession cannot be recorded by a Magistrate after the 

case has been sent up to him for inquiry. The fact that the 
Magistrate returned the cballao after taking cognizance of the 
case but before recording the confession is imfflaterial. 1930 Lab. 
451 I 1 . R. 1930 Lah 460 : 30 Cr. L. J. 533 i 123 I. 0. 540 i 1930 Of. 0. 
558 


—a Magistrate who records a confession may question the 
person making the confession as regards any ambiguity in the 
statements but be cannot cross*ezain!De him or endeavour to get 
particular statement out of him 128 I. C. 593 : 32 Cr. L. J. 152 : 
I. B. 1931 All. 65 s 1930 Cr. C. 1002 : 1930 All. 746 : 1930 A. L. J. 
1105. 

—after the preliminary question for aatisfying himself that 
the prisoner is making the confession voluntarily and understands 
the consequence of making such a confession, the Magistrate 
must allow the prisoner to make whatever statement be likes ; be 
should not put to him any question regarding his guilt and elicit 
an answer 1930 Lah. 454 • 31 Cr. L. J. 533 : I. R 1930 Lab. 460 : 
123 1. C 540 : 1930Cr. C. 658 

it is not necessary that the Af. recording confession must 

give warning to the accused immediately before the confession is 
recorded. Where the M. allow* the prisoner seven hours* time to 
think over the question and to decide whether he would make a 
confession or not and then recorde the confession the recording is 
not improper. 1930 Sind 305: I. B. 1931 Sind. 12 : 32 Cr. L.J 178- 
128 I. C. 684 : 1930 Cr. 0. 1142. 


the genuinenees or the truth of the confession and the fact 

of its being voluntariiy made are matters which are within the 
exclusive province of the Court of Sessions andoftheH. C. and 
neither of these can blindly accept tho ready.made opinions oif the 
recording M. on these points without having before it materials 
from which it could arrive at an independent opinion on tfaeie 
questions. 1930 Oudh 449: I. IL 1931 Ondh 23: 32 Cr L J 97 . 
128 I. C. 215 : 1930 Cr. C. 1073 : 6 Luck. 335. ' * 


92 
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the law views with disfavour detentioa in the custody of 
the police and even in the case of an accused person such detention 
can be allowed only in special cases mentioned in this seo. and for 
reasons to be stated in writing. This provision of the law must be 
very strictly complied with. 1931 Lah. 476 : 13 Lah. 635 : 32 
P L. R. 493 : 32 Cr. L. J. 913 : 132 1. C. 519 5 1931 Cr. 0. 700. 

— -a M. acting under this sec. has to weigh evidence to decide 
whether the prisoner should be detained in custody or not. 
Weighing of such evidence is a judicial function and not executive. 

1930 Lah. 945: 129 I. C. 481:12 Lah. 16 1 I. R. 1931 Lah. 193 : 31 
P. L. R. 780 : 1930 Cr. 0. 1041. 

— -an accused pereon ie cotitled to have access to legal 
advice under reasonable restriction even when he is in police 
custody during the course of an investigation A person who is 
merely arrested on mere suspicion during the course of police 
investigation cannot be placed on a worse footing than an un* 
convicted onmlnal prisoner to whom such amenities are allowed 
under ss. 31 to 33 of the Prisons Aot. Tbo conduct of the Police 
was held clearly wrong in refusing to allow the legal adviser of 
the accused to interview and tbeir refusal to allow the relatives of 
the accused to supply him food and clothing was unjustiSable. 
32Cr. L.J 1022 : 12 Lah. 211 : 133 I.C. 288 : I. R. 1931jLah 768 : 
12 Lah. 435 ; 193L Lah. S9 : 1931 Cr. 0. 163 : 32 Punj. L, R. 1. 1930 
Lah. 945 : 11 Lab 16 : 1. R. 1931 Lab. 193 : 129 I. 0. 481 : 31 P. L. B. 
780 : 1930 Or. C 1041. 

—'the practice of obtaining remand from any M. at the choice 
of the Police is objectionable In tbe absence of special reasons, 
such as distance or other, similar difficulties, the M. in charge of the 
jurisdiction should be approached for tbe purpose of remand. 1931 
Lah. 99 : 12 Lah. 435 : 32 Punj L. R. 1 ; 1931 Cr. C. 163. 

—where tbe question whether the accused should be re- 
manded to police custody or sent to tbe judicial lock up has duly 
been considered by the M and tbe accused is remanded to police 
custody, it cannot be held to be illegal. 32 Cr. L. 3. 1022 : 133 I. C. 
288 : 12 Lah. 211 : I. R. 1931 Lah. 768. 

—where the total period of remand permissible under tbe 
sec. has expired, the M. cannot make fresh remands to police 
custody. The police might at tbe most ask for remand under e 344 
but in that case tbe remand can only be to the judicial look up. 

1931 Lah. 99 : 12 Lab, 435 : 32 Punj. L. R. 1 : 1931 Cr. C. 163. In 
the same ease it has been held that the Magistrate remanding an 
4iccused person to police custody mutt state his reasons m writing 
after befog satisfied ns to tbe necessity of remand and tbe ref* 
tricted period. See also 1931 Lah. 200 ; 1931 Cr. C. 320: I. C. 1931 
Lah, 239 : 129 I. C. 767 •. 31 F. L. B. 693. 

an approver cannot be detained in tho custody of the police. 

1931 Lah. 480 : 32 P. L. R. 728 ; 1931 Cr. 0- 704 ; 1931 Lab. 476 
Rel. o«. 
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S. 170. 


this sec implies a case irbera the inTestigatiOQ is not 

complete but trhore there is ‘‘reasonable ground of suspicion to 
justify the forwarilnc of the accused to a Magistrate." 1931 Ail. 
617- 1331 C. 617 32 Cr L. J. 1045 j I. R 1931 All. 729 ; 133 I. C. 
«17 1931 A L J 617 

*—•80 lOTestigation under the chapter referred to in the section 
would include investigation held under a 155 (3) Cr. F. C. under the 
■orders of a .\f 1931 All 263 53 A 407. 32 Cr. L. J. 465 j I. R. 1931 
All. 241 139 I. C. 193 . 1931 Cr C <23 

S. 172. 

—the absence of diary cannot prejudice the accused as bo is 
not in a position to know the various steps taken in the course of 
the enquir.v and wh.nt witnesses were examined because the state- 
ments of witnesses are not to be entered in special diary which should 
only record the steps taken bv the police in the investigation. The 
diary may be used by Police Officer to refresh bis memory in which 
case the accused cau see it. but where there is no diary and no ease 
of refreshing memory the absence of diary cannot vitiate the trial. 
1931 Pat 150 12 Pat L. T. 393 131 I. C. J7 s 32 Cr. L. J. 638 { 
1931 Cr 0 39P 

' ' ‘ ' the purpose of corroborating 

. , .as given in Court is contrary 

s 1 R. 1931 Pat 315 : 32 Cr. 

837 s 1931 Cr. C. 192, 44 C. 

876 P.C. Ref. 

S. 173. 

where in a police report under tbs column headed "charge 

-or information etc," the seotioos of tbe 1 F. C. were mentioned but 
no details of the circumstance, provisions of e. 173 were not 
-complied with and tbe M. could not proceed with tbe trial on tbe 
basis of such report. 1939 Bom. L. R. 372 : 1. R. 1930 Bom. 494 : 33 
Bom. L. R. 782 j 1930 Cr. C. 891 : 31 Cr. L. J, 1142 : 127 I. 0. 110. 


S. 176. 


an inquiry made under this sec. by another Magistrate 

•cannot take tbe place of an inquiry under a. 202 Cr. P. C. Taking 
such inquest report into consideration la not the proper procedure. 
■35 C. W. N. 1032. 

S. 177. 


isappro- 
itted in 
ase. 55 
930 Cr. 


'• ■ of the 
. by .1 
;b0 FT 
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S, 179. 


639, 34 A. 487. 44 C 912, 1 Rang. 56 and 35 C, W. N. 320 and dissented 
from 19 A. Ill, 32 A. 397, 35 A. 29 and 1925 Cal. 613 and explained 
6 Rang 380. but aee 52 A. 894 : 1930 AH. 449 : 125 I. C. 589 : 31 Cr. 
L. J. S65 : 1930 A. L. J, 849: 1930Cr.C. 669, where It ie said that 
the proviaions of Ohapt. XV of Cr. P.C. are not separately independent 
of one another eo that if one of the provisions applies another would 
not Then it cannot be said thats. 379 would not apply to a case of 
criminal breach of trust because there were certain other provisions 
under a. 181 (2) which would apply to criminal breach of trust. 
But contrary view is to be found in 9 Rang 338 : 1931 Rang. 164 : 
134 1.0 209 s 32 Cr. L. J. 1129: 1930 Cr.C. 660. 

—trial for prosecution for offence of cheating by posting V, P. 
parcels may be held at the place of posting the parcels as well aa 
at the place of payment of money to the accused, the ifirst place 
being the place of attempt to commit offence and the second place 
being the place of ‘'consequence.*' 1930 Bom. 358 : I.R. 1930 Bom. 
497 : 127 I. C. 177 i 31 Cr. L. J. 1155 : 32 Bom. L. R. 785 : 1930 Cr. 0. 
790. 

S. tST. 

the offence of orlmlnal misappropriation is triable oniy by 

the Court within whose local jurisdiction the missappropriation toot 
place. Whose by the articles of partnership a partner was to 
tnanase the business at Rangoon and forward weekly accounts to 
the Head Office at Bombay, and be misappropriated tbe Srm’e 
money at Rangoon and sent false accounts to Bombay, held that 
the offence having been committed at Rangoon tbe Bombay Court 
had no jurisdiction. Tbe accounts auboiitted at Bombay were only 
evidence of the commission of tbe offence and the consequent loss 
to the principal was not a part of the offence. 55 B. 59 : 1930 Bom. 
490 : 32 Cr. L. J. 331 : I R. 1931 Bom. 161 : 129 I C. 385 : 1930 Cr. 
C. 1026 : 32 Bom. L. R 1195 F* B. See also the cases below. 

where the accused is charged with criminal breach of trust 
and falsIdcatioD of accounts or failure to furnish accounts the 
place whe*e the money is misappropriated should be tbe right venue 
for tbe trial of the offence. 35 O. W. N. 320 : 133 I, C. 703 : 1. B- 
1931 Cal 751 : 32 Cr. L. J. 1042 : 1931 Cr. C. 673. 1931 Cal. 532 ; 134 
I. C. 929 : I. R. 1931 Cal 929 : 32 Cr L. J 1249 : 1931 Cr. C 684, 35 
C. W. N. 809 : 1931 Cal. 528 : 1931 Cr. C. 680 : 1. R 1931 Cal. 817: 
134 I. C 433 : 32 Cr. L. J. 1167, but if there is no evidence to show 
where the misappropriation was committed other than tbe fact of 
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■S. 101— confd. 

non>8ccountlDi; then the venue moat be laid ia the place vrhere the 
accused failed to account because that is where the offence was 
'f sec. 181(8) 35 C W. N. 809 ; I. R. 
Cr. L. J. 1167 : 1931 Cr. C. 680 : 
931 Cal. 581 : I. R. 1931 Cal. 7S1 : 
1931 Cr. C. 673 

S. 182. I 

trial for prosecution for offence of cheating by posting V.F> 

parcels may be held at the place of posting the parcels or at the 
place of payment of money to the accused. 1930 Bom, 358 : I. R. 
1930 Bom. 497 : 127 I. C. 177 : 31 Cr. L. J. 1155 : 32 BomL. R.785 : 
1930. Cr. C. 790. 


— w-.u WmJ .j • 

AIL 358 : d2 Or. L. J. 690 : 131 I.C. 246 : 1930 A.L.J. 1485 ; 1931 
Cr. C. 127 


S. 180. 

—an Indian British 
State cannot be tried creep 
or without the aanctioo of 
Fat. Sul : 122 I C. 155 : I 


'ireign 
&.gent 
. 1930 
1930 

• trial 

364 : 

iming of an alternative charge of 
the jurisdiction will not confer 
.155 : 54 B. 171 : 125 I..O. 417- 
•; 32 Bom. L. R. 98: I. R. 1930 


S. 190. 


requires 
ognizable 
I A.L.J. 


■ where a Police repiort under the head:Dg of charge or 
information merely recited the seotlona of the I. P. C. but did not 
set out the details or circumstances of the case, the provisions of 
8. 190(1) (h)Cr. P. C. had been disregarded and that the charge- 
sheet could not be treated as a complaint. 1930 Bom. 372 : 127 I. C 
110: 31 Cr L. J. 1142 : 32 Bom L. R. 782: 1. R. 1930 Bom. 494- 
1930 Cr. C. 891 - 


•^tbere is nothing to prevent a Dr. M. when moved to act 
under s. 436 from taking cognizance of his discretion of the complaint 
under 8. 190 (1). 1931 Pat. 50: 82 Cr. L.J. 548; 130 1. C. 529 ; 12 
Pat. L. T. 729 ; 1931 Cr. C. 146. 
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S. 191. 

——where a M. after exammiag the police diary comes to the 
conclusion that the police have not properly investigated the 
case and that certain person should have been prosecuted, bis proper 
course is to pass an order under s. 190 (1) (0) Cr. P. C for the 
prosecution of the man, and in that case tbs provisions of this 
sec, would apply and it would be open to the person so prosecuted 
to uafc fora transfer of the case. 1931 All. 273: 120 I. C. 267 : 32 
Cr L. J 370 : I. R 193! All 139 : 1931 Cr. C. 337. 

S. 192. 

once a case is transferred by a sub-divisional Mora Dt. M. 

to a subordinate M. be cannot^ proceed with the case without- 
withdrawing or transferring it back again. 1930 Mad. 705 : I. R. 
1930 Mad. 813 : 1930 M. W. N. 413 j 3! Cr. L. J 895 ; 125 I. C. 557 ? 

1930 Cr. G. 652. 

5. 193. 

——an order by the Govt, epeclfying the Judge and the place 
of trial of a case is open te modification by the H. C even if it 
falls wltbm the category of admiolsttativc orders. 55 B. 576 : 1931 
Bom 313 33 Bom. L. R. 675 : 134 I. C. 347 : 32 Cr. L. J. 1147 : I. R. 

1931 Bom 459 : 1931 Cr. C. 569. 

S 19S. 

—when a person has been procecuted under s. 291 I. P. 0. 
for flagrant disobedience of an order of the court to discontinue a 
nuisance and acquitted, before anything can be done against him 
under s 188 I. P. C. a complaint under this see. is necessary. 1930 
Lab. 1055 : 129 1 C. 224 s 32Cr.L.J. 253 ; 1930 Cr C. 1231 : I. R. 
1931 Lah. 160. 

—the requirements of s. 195 regarding a complaint in 
writing o'f the public servant concerned, in a case- under s. 188 
I. P. 0. have not been dispensed with by the provisions of S. IV 
• ’ • '• 3f293<?). 55B.322.- 

;52 : 32 Cr. L J. 

: 1931 Cal. 122 r 
32 Cr. L. J. 511 : 

the Commissioners appointed under the Public Servant Act 
1850 are a Court though their conclusloua are of the forms of advice 
to superior authority. Consequently a complaint by them is nece- 
ssary, 1931 Lab. 662 i 134 I. O. 818 ; IS Lah. 391 : 32 Cr. L. J. 1252 t 
1931 Cr. C. 924. 

the Court may make a complaint sgalnst person under s. 476 

Cr. P, C for an offence under s. 211 1, P. C. if it is of opinion that 
the proceedings before the Court was caused to be started by that 
person though he was not a party to the proceeding before it. 
An ofTcnoe may bo committed by a person in relation to a judicial 
proceeding though he may not be a party to the proceeding or 
though it may not have been committed by that person in a judicial 
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S, 195— confrf. 

ptoceedinc 52 C L J. U9 : 1930 Cal. 671 ; 127 I, C. 65: 31 Cr. h. J. 
1145 I R 193UCal S17. 1930 Cr C. 1063. 

— t 195 (ll (b) U a bar to cognizance of an offence under 
■ 2111 I' C alleged to have been cominitted In or in relation to a 
proceeding in Court except on complaint in writiog by that Court or 
some other Court to which that Court is subordinate. 1930 Pat. 346: 
I. R. 1930 Pat 319 123 1 C. 399- 3lCr.L J. 494 : 1930 Cr. C. 718. 

where no proceedings take place in Court In furtherance of 

the false information given by tbe accused it cannot be said that 
the offence under s 211 I. P. C. was eommlttod in ralation to a 
proceeding in Court and tbe complaint of a M. is not necessary 
under B 193 (1) (b). 1930 All 818: I. R. 1931 All. 145: 129 I C. 369: 

32 Cr. L J 314 • 1930 Cr. C 1202 


— s 193 (1) (o) appliesoE* • • 

ted by a party, as such to a 
document which has been p> 
proceeding 1931 Alt. 443: IC 
Cr. L J. 1103 : 1931 A. L. J.6J 

been held in the same case that an offence which has already been 
committed by a person who does not become a party till, say, 
30 years after the commission of the offence, cannot be said to 
have been committed "by a party” within cl. (o). 

■ ■ ■ t ^of 

. 0 . 

: . • ■ • . • ■ .931 

Cr C. 590. 

where an appellate Conrt lo tbe exercise of its authority 

under 8. 195 (1) (al Cr. P.C. directs tbe institution of a complaint 
under e. 186 I P C tbe said order Is not open to appeal. 1931 Ail 
630 : I R. 1931 All. 5l5 : 132 I. C. 419 : 1931 A. L. J. 366 : 1931 Cr. C 
926. 

where a warrant bad been issued by a Judge of the 

Small Cause Court who sent tbe proceeding to the AdditionalJudge 

after ordering notice, held that the Additional Judge has the power 
to 6le a complaint. 1931 Lab: 530 : I. R. 1931 Lah 682 : 32 Cr L J 
964 : 132 I. C S42 : 1931 Cr. C. 770. ’ ’ 

where the facts of the complaint disclose both minor 

offences as well as major offences and cognizance cannot be taken 
of major offence without a complaint from a 51. the legal 
consequence should not be allowed to be evaded by confining the 
case to the minor offence only. 54 M. 1018 : 61 il. L. J. 770 • l3l 
I. C. 813: I. R. 1931 Mad. 861: 32 Cr. L. J. 1215 : 1931 M W K 
513 : 1931 Cr. C. 942, 1929 M. W. N. 196 /of. • ” - 
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S. IQS—confrf, 

—when the Act V of 1898 was passed there waa an existing 
juriadictlon of the H. C. to order prosecution for the offence of 
perjury committed in relation to the appeal. In construing s 195 (b) 
it should be born in mind that the rule that no existing jurisdiction 
of a Supreme Court can be taken sway unless the language used 
in the new enactment purporting to take away that j'urisdictioo is 
in the clearest possible terms. 1931 All. 706: 1931 Cr. C. 1042: 
1931 A. L.J. 829. 

where" "" ...... i-ts..., 

to the proceec 
to have been c 
and the H G. 
a complaint t 
829. 

——a false statement at the committal stage which eventuates 
in a trialls 'hn relation to" the trial. When a person makes one 
statement in the committing Court and contradicts It in tbe 
Sessions Court, the Session Judge can complain in tbe alternatiTe 
that 000 or other of the statements must be false. }931M. W. N. 
1061; 61 M. t. J. 914: 1931 Mad. 778 r 1341.0.1137; 1931 Cr. 0. 
1034. 

—the Assistant Registrar of the Co-operative Societies, to 
whom a dispute touching a debt due to a society by a member Is 
referred is a Court within tbe meaning of this sec. 1930 Alao. 
869: 59 M. L.J. 229: 1931 Mad. 216: 1930 M. W. N. 689, 1930i Cr. C. 
1125; 32Cr, L J.219. 

the determination of tbe Superior Court is not confined 

to the decrees which is appealable. A court shall be deemed 
subordinate to the Court to which appeals ordinarily lie from the 
appealable decrees. 1930 All. 407 s 1930 Cr. 0. 631 : 1930 A L. J. 
1010 : 125 r. C. 753 : 31 Cr. L. J. 898 : I. R. 1930 All. 737. 

——a Panebayat exercising jurisdiction in civil matters is n 
Civil Court and is subject to tbe jurisdiction of the Dt Judge who 
exercises principal civil jnrisdiotion. 52 A. 1018 : 1931 All. 1«1 • 
I. R. 1931 All. >80 ; 1930 A. L. J. 1520 ; 32 Cr. L J. 558 : 1931 Cr, C. 
200 . 

— — the Additional Dt M. has no jurisdiction to entertain 

an a . ■ ■ ' - <■ , 

unde- ■ « 

that " •* v. • • , .1 

com : ■ . ■ ■ ■ 

the . . • ■ . ■ • 


only In very 
R. 196 : 133 
481, 11 Bom. 
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S. 197. 

— 1 I j~ -..vv- servant it cannot 

■ « . • * )f the Locai Govt. 

b s led for and refused 

; . , . . . •• 931 CaL 646 : 193 

Cr.a846 : 134 I C. 1189 

—no eanctioD is necessary in respect of a complaint againts a 

Talatl or “ alleged to have used force, 

hurt and ' • jbseription for the Taluk 

AgricuUu ■ 12 s I R. 1931 Bom. 260 : 

130 1. C. 5 . . . ■ L. R. 1493 : 1931 Cr. C 


— This sec. relates to public servant who is not removable 
from bis office save with tbe sanction of the Local Govt or some 
other higher authority. Doder 8.9*2) of the Bombay Act IV of 
1923, the administrative officer of the School Board can be removed 
from hia office without the sanction of tbe Govt . by tbe votes of 
tvro-tbifds of the whole number of Counetllors. Consequently he is 
not a public servaut to whom a. 197 will apply. 1931 Bom. 527- 
134 I. 0. 1140 : 33 Bom. L R. 1177 : 1920 Cr. C. 959. 56 C 227 Dtst. 

a prosecution for an offence arising out of abuse of official 
position by an act not purporting to be official does not require 
sanction. A liquidator wbo appropriated to himself money coming 
into hia custody as liquidator cannot be said even to purport to act 

lo-m s 87;]29 I c 344 : 1. R. 

281 1 32 Bom. L. R. 

■ .R 1018, 191'i M. W.* 

miser of Co-operative* 
md also appointed as 
istrar is not a public 
I from tbe first men* 
him from tbe poat of 

liquidator, same case. 

S. 19B. 

in a charge for the principal offence and for abetment of an 

offence under s. 496 I. P. C. it is necessary that there should be 
complaint under s. 198, Cr. P. C. 1930 M. W. N 694 1931 Cr C 367. 

tbe possible loss of fees to a spiritual head of a comunity 

(Levvai) does not make him segrieved so as to complain for offences 
under ss 496 to 498 I. P. C. 1930 M. W. N. 694 : 1931 Cr. C. 367. 

a letter containing a charge of defamation addressed to tbe 

President of the First Class Bench of Ms. with a request by the 
complainant that it should be forwarded to the Dt. M , can be 
treated as a complaint by an aggrieved person. 1930 M W N 
8S5F. B. 

S. 199. 

what is Intended by s. 199 is that there should be a com- 
plaint by the husband followed by the ordinary procedure of ' 

before a committing M. Otherwise no charge under the e. should ’ 
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S. 199 — contd. 

inquired into or heard by the Sessions Court. 53 Cr. L. J. 346: 134 
I. C 314 ; 1931 CaJ. 524 : 1931 Or. O. 676 : 32 Cr. L. J. 1135 : 1. B. 
1931 Cal. 810 

S. 200. 

A joint complaint la not supported by the Code which is 

supported by the provlaiona of sec. 200 as to the exauiination of 
complainant. 35 0. W. 5. 782 : 1931 Cal, 646 : 134 I. C. 1189 : 1931 
Cr C 856. 

where the person who made the complaint was a oonser*’ 

vanoy overseer and acted in the discharge of bta ofSeial duties 
under the Calcutta Municipal Act, he was a public servant within 
the definition of s. 21 I PC and it was not necessary to examine 
him before issuing process. 34 C. W. N. 449 : 1930 Cal. 665 : 32 Or. 
L. J 138 : 1930 Cr. 0 1057 : I. R. 1931 Cal. 95. 

S, 201. 

—~*8. SOI does not cover the ease of a M. who is entitled to 
take oognizance of some of the charges named in the complaint 
but who IS not entitled to take cognizance of a charge not named 
la the compUiot but which could possibly be made out front the 
allegation In the complaint. 1931 AIL 10 : 1. B. 1931 All. 129 : 1930 
A, L. J. 1422 5 1931 Or. C. 10 j 129 I. C. 257. 

S. 202. 

——the practice of issuing a notice to the accused before 
’■ • *'''1 Cr. P. 0. 18 not, as a rule,. 

34 I. C. 1233 : l9il Cr. 0. 

133 I. C. 173 : 32 Cr. L. J. 

I. R. 1931 Pat. 332. 

-whore a complaint IS lefeTTcd by the M. to the Police for 

inquiry and investigation, the Police need no more than report. 
But that does not debar the police from exercising their ordinary 
powers of arrest and investigation. 54 M. 593 ; 60 M. L. J* 520 : 

I. R. 1931 Mad. 512 : 13l I C- 176 : 1931 M. W. N. 36S : 32 Cr. L. J. 
690 ; 1931 Cr. C. 1025 : 1931 Mad. 770, 53 R. 359 Bi'ss. from. 2 Pat. 
379, fol. 

.an inquiry may be made under 8. 202 fop ascertaioiug the • 

truth or falsehood of the complaint. If Is not intended to super- 
sede a regular trial or justify the M- inquiring as to whether the 

J oToneratea him The M. Is not 

■ . . .e unproved allegation of the 

1931 Bom. 524 : 1931 Cr. C. 

713. F. B. 

■—it Is not improper for the M bolding a preliminary inquiry 
• • J — Opportunity of explaining 

, ■ ■ . 113: 132 1. C. 479 : I.B. 

: 731, 52 B.441 Bv/. 

" ■ .' minary inquiry dismisses- 

. ' • ■ ' ‘ against the complainant 
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S. 202~canf(i. , 

under 8. 211 I. P. C. the M. filing the complaint is not worse off 
than a private prosecutor and there is no necessity for a court to 
require the complaint to aubstantiato hU ease before process Issues. 
1931 Pat. 302 j I R 1931 Pat. 332 : 133 I C. 172 : 1931 Cr C. 723 t 
32 Cr. L. J. 1023 . 12 Pat L. T. 710. 

an inquest made under s. 176 Cr. P. C by another M. 

cannot take the place of an inquiry under s. 202. Where such an 
inquest report is taken into consideration the M. is not adopting 
the proper procedure 35 C. W. N. 1032. 

the report of the Police under this sec. is part of the record 

which should be furnished to the accused on bis application 1931 
Mad. 429 ; I R. 1931 Mad. 510 : 131 I. C 17t s 1931 M. W. N. 325 : 
32 Cr. L. J. 689 • 1931 Cr. C. 477. 14 C. 141 Ref 

omission to record reasons for postponing the issue of 
process under s. 202 is only an irregularity and not an illegality. 
1931 Sind 113 : 1931 Cr. C, 731 : 23 Cr. L. J. 926 : I. R. 1931 Sind 95 : 
132 I. C. 479. 

a person to whom a complaint is sent for inquiry under & 
202 is not prohibited from importing bis personal knowUgde into 
ft Or examining witnesses whom be know to be able to throw light 
on the matter. 1930 Cr. C. 435: 1930 Mad. 443 : 4Q Cr. L. J. 1160: 
120 I. C 69. 

—it is open to the M. to bold an inquiry under this see. and 
dismiss the complaint under s. 203 but after he bad decided to 
summon the accused the complainant should be beard and his witnesa 
examined. 1930 Lab. 461 s 123 I.C. 275: 31 P. L. R 204 . 1930 
Cp. C. 530 : 31 Cr. L. J. 481 : I. R. 1930 Lah 419. 

S. 203. 

a counter-affidavit Is admissible for the purpose of deciding 

whether a complaint is sustainable 58 C. 1211 : 53 C L. J 184 r 
1931 Cal 344 ; I. R 1931 Cal. 438 : 32 Cr. L, J 674 : 131 1 C. 262 ' 
35 C. W. H. 690 : 1931 Cr. C 408. ^ 

,1. .1.-1 .--t-- • »» J- — J 5 complaint unders. 

• • Dt. M. got the order 

■ the facts were known 

■ *' .o make the order he did 

• ■ tunity to show cause. 

■ ' '12 Cr. I,. J. 1135 . I R. 


the dismissal of an application to direct a complaint 

under s 476 is no bar to the jurisdiction of the Magistrate to 
entertain a second appiication for the same purpose 61 il L J 
686 : 1931 M.W.N. 1018: 34 L W. 629. (29 M. 126, 31 U 543 a 
Pat. 736) foU 

a second complaint for an alleged offence is entertainable 

by a M. and is not absolutely necessary to get a previous order of 
dismissal under 8. 203 set aside by a superior Court before lodgine 
such complaint. It is entertalnable even when the previous orH.t 
of dismissal is confirmed by superior Court in revision. But l» ' 

f 
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S. 203 — contd. 

to be entertained in exceptional cases, e. g. where the previous order 
was bassed on an incomplete record or where the previous order 
was manifestly absurd or foolish. 1930 Lab. 879 : 12 Lab. 9: 
I. R 1930 Lah. 815 : 127 I. C. 15 : 31 Or. L. J. 1180 ; 32 P. L. E. 208 : 
1930 Cr. 0. 923. (10 P. R. 1911, 30 C. ^l.S) Bel. on. SIC. 791 notfol. 

-a complaint baving been dismissed by a Sub>divieloQal M. 
under s. 203 Or. P. C. a Sub<Afae<atrate has Jurisdiction to entertain 
a charge-sheet based on a second complaint, even though the prior 
order of dismissal has been set aside. Thera is no difference in 
principle between the entertainment of a second complaint by the 
same or a different M. or co-ordinate jurisdiction or a M. of in* 
ferior jurisdiction. 1931 M. W. N. 1149, F. B., 29 M. 12B, 28 C. 
2ll fol. 

S. 204. 

—a prima facie case only means that there is ground for 
proceedings. It w not the same thing as** proof” which comes laiet 
when the Court has to find whether the accused is guilty and is 
nothing but belief according to the conditions laid down in the 
Evl. Act. The evidence discloses a v^ima facie case Jf it is such 
that if uncontradicted and if believed it will be suSioicnt to prove 
the case agaiost the accused. The M. is not found to issue 
process even If the evidence discloses &prima facie case Under s. 
203 Or, P. 0, even though a prima facte case is disclosed by the 
evidence there js discretion left In the hands of the M. who may for 
good reasons refuse to issue process 86 C, W. N. 16 : 1931 
Cal. ( 07 ; 134 r. C. 1045 ; -64 C. L. J. 253. 

S. 20S, 

s. 205 is to be reed and construed with reference to the 
prccGdlog 8. 204 and the heading of the Chapter XVII where both 
the ss. occur. It has also to be construed with reference to the 
next preceding four sections of Chapter XVI ; and when so 
read it will be clear that it applies to all cases where a summons 
is issued in the first instance, to an accused, irrespective of the 
fact whether In answer to the summons or has to be brought in 
by a warrant of arrest issued subsequently. 1930 Kag 61 : 26 
N.L.E. 50; I, R, 1940 Nog. 107: 181.1.0. 651: 31 Or. L. J, 284 ; 

1930 Cr.O 149. 

—sec. 205 should be ficoly utilised in such a country as 
Sind where so much prejudico exists against the appearance of 
females in public and whero ptoeedure of law is frequently abused 
in order to gratify private maltca: 131 I. C. 137, 1931 Sind 37: 

1931 Ct. C. 197 : 32 Cr, L. 3. 665. 3 S, L. E 167 Cr. Bef. 

S, 20e. 

where the Sub*dlv!aIonal M. rejected a complaint for 

offences under ss. 497 and 498 I. P. C. and the Dt. M. on being 
moved restored the complaint and added to the charge a new 
offeitce an,Iav • ICA T P t...* \r „nm.nl44a<i 
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S. 206— ronfrf. 

the accused to Sessions under a. 366 I. P. C refusing to commit 
under ss. 497 and 49S, with tho remark that the Session Judge 
might, if be thoueht fit. add a charge to that effect, held that the 
trying M. haring in effect refused to carry out the order of the 
Sunenor Court its order eras bad 53 C. L J. 346 : 32 Cr. L. J. 
1135 1931 Cal 524 - 134 s 1 C 314:1931 Cr. C. 676 : I. R. 1931 
Cal 810. 

S 208. 


— -s 347 Cr. P C is controlled by s 208. A, M. committing 
the accused to the Court of Sessions under the former sec is bound 
to follow the proTiaions of Chapter XVIII of the Code. If before 
passing an order for commitment the accused applies for an 
opportunity to cross examine the prosecution witnesses and to 
examine his own witness aod the M declines, the accused may 
approach to the H C. for an order to the M. to follow the pro- 
Tisions of Chapter ZVni , but in case the accused applies for such 
opportunity after as order for commitment is passed, it must be 
shown that — r-- -**>•- - »• 

M. taken in l ’ m 517 r 

1930 Cr C.94' 

— wher • *’ , cross* 


examination , mission 

of the M. reserved, but ultimately the case was committed without 
affording the accused the promised opportunity, the commitment 
ehould be quashed. 57 C. 945: I. R. 1931 Cal, 98 i 1930 Cal 754 « 
32 Cr. L. J. 182 : 1930 Cr. C. 1154 1 1281.0 602. 


S. 209. 

a .M. holding a preliminary inquiry has a discretion to- 

weigh the evidence and discharge the accused if there are no 
Bufficient grounds for commitiog him for trial. It is not the 
function of the M to act merely as a machine for recording 
evidence and at the end automatically to commit the accused to 
session. 1931 M. W. N. 116.1930 M. \V. N, 683, 1922 M. W. N. 13 
1922 M. W. N. 326. 

in both 8. 209 and #. 342 the examination of the accused 

is stated to be “for enabling him to explain any circumstances 
appearing in the evidence against bim.** It is not proper for the- 
Court in examining the accused to entrap him into admissions 
filling the gaps in the prosecution case, but the answers given by 
the accused in answer to straightforward questions put by the 
Court may be taken into coosideration under s. 342 (3l for com- 
mitting the accused. 9 Pat. 501 : 1930 Pat. 498 : 11 Pat. L T 70S- 
1930 Cr. C, 926. 

S. 210 


—the accused baa no right of cross-examination after the- 
framing of a charge under this sec. 1931 All. 434- L R. 1931 a 
4W; 132 I.C. 47: 1331 A. L. J. 587; 1931 Cr.C. 706: 32 Cr. 
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■S 211. 

If after the framias of * charge triable bp a Court of 

session the accused wishes to produce fresh witnesses whose names 
did not occur to him when he was asked for a list uoder sub-sec, 
(1), the M. has a discretion to summoa such fresh witnesses. 1031 
All 434 : I. R 1931 AH. 479 s 132 I. C. 47 ; 1931 A. L. J. 587 : 33 
Or. L J. 849 : 1931 Cr. 0. 706. 

S. 213 

a case under s 326 I. P. C. cannot he committed to the 

Court of sessions because of its connection with a counter-case 
under a. 302 1. P. C. If the object is to avoid a possible conflct of 
decision it can be achieved by awaiting the result of the Sessions 
trial in the case under e 302 1. P. O. 32 P. L. R. 856, 

S. 215 

the absence of insufficiency of evidence does not constitute 

a point of law justifying the order for the quashing of a committal 
order. 1931 Lah. 467 ; I. R. 1931 Lah. 372 ; 132 I. C. 380 : 32 Cr. 
L.J. 867 : 32 P. L. R, 5Sl : 1931 Cr. C. 691, Centre. 1930 Lah. 
545 s I. R. 1930 Lah, 596 : 125 l.C. 224 : 31 Cr. L. J 8U;3l. Punj. 
L B. .148 . 1930 Cr. C. 593. 5 C. W. N. 411, 9 0. \V. N. 839, 6 A. 
98, 33 A. 29. 

S. 216. 

ss. 363 and 367 

to adduce evidei • ' 

that the evidec 
irrelevant at thr 

vexation or delay or to defeat the ends of justice be can refuse 
to receive such evidence. l930Cal. 362: I R, 1930 Cai. 76S s 126 
I 0. 720 : 31 Cr. L. J. 1077 : 1930 Cr. C. 538. 

S. 221 

where owing to slip the word “or” was used for ‘'and” 

between two charges framed under s 231 and 342 I. P. C. and none 
of the accused was hi any way prejudiced by the fact that in form 
the charge ‘ was in the alternative whereas in substance two 
siulte distinct offences were charged, held that the conviction 
of the accused In respect of both the charges was not bad. 53 
C. L.J. 54! 34 0. W. N. 1151 : 1930 Cal. 708: J. R. 1931 Cal. llS : 
129 1. G. 99 : 32 Cr. L. J. 228 : 1930 Cr. 0. IIOS. 

S. 222. 

■ the object of s 223 is to ensure that the accused may 

have as full particularn of the accusations made agatuat him as 
possible. 34C. W. N. 901; 1930 Cal. 717; 1930 Cr. 0. 1117: 32 Cr. 
L. J. 321 : 192 I. O. 359 ; I, R. 1931 Cal. 167. 

this sec. is coniiDed to charges of oncninal breach of trust 
or dishonest misappropriation of money and has plainly no appil- 
-cation to the other charges. IS Pat. L. T. 12 : 1931 Pat, 102; 1921 
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S 222— fon/</. 


Cr C. 230: I. R. 1931 Pot. 204 : 130 I. C. 796 : 33 Cr. L. J. 611, 
(41 C 722 1 A L> j. 699) Rtf., It bas nothing do tvlth the question 
of joinder of charges. 1931 Oudh 86' 130 1 C. 350 : 32 Cr. L. J. 
640 1931 Cr C 214 : I R 1931 Oudh. 158 

when in a proaeciition under a 409 T. P. C. only one charge 

was framed in which ‘form Bums of money said to have been 
embezzled were specified and separate sentences were passed on 
some concurrently there was no misjoinder of charges. 52 A 941 ; 
1930 A. L J. 1130 : I. H 1931 AR 67 : 128 I. C. 595 : 32 Cr. L. J. 155. 

where <>■ a prosecution under a, 408 1. P. C. for breach 

of trust m respect of a gross sum ot money misappropriated within 
the period of one year the charge not only specified 
the gross sum taken and the dates between which it was taken 
but also sot out the items composing such gross sum giving the 
dates and the amounts alleged to hare been misappropriated the 
charge comes within s. 222 cl. (2),aDd if by specifiying the items 
composing the gross sums the charge went beyond what was 
necessary instead of prejudicially affecting the accused it Is to 
that extent favourable to the accused. 34 C. W. N. 901 : 1930 Cal. 
717. 139 I. C. 359 32 Cr. L. J. 321 : 1930 Cr. C. 1117: I. R. 1931 
'Cal. 167, 3 C. 928 fol , (24 A. 354. 29 M. 558, 33 A. 36). Ref. 

^L... iu. t.ut «••• not in respect of agrees sum 
• oney received on specific dates 

• • ledicision reported in 33 1,0. 

mis>appropriaticn of a groes 
sum with an interval of time baa already taken place, the proaecu* 
tion cannot be beard to say that certain sums were left out from 
the gross sum ^ 

4imount8 1930 
854 . 129 1 0 
32 L. W. 789 . 


a tria ich of 

trust was alleged to have been committed between two specified 
dates does not bar a second trial m respect of an offence alleged 
to have been committed on intermediate days but not included 
in the gross sum. The charge of a gross sum embezzled between 
two dates is only one charge and there may be a separate trial 
•under the provision of s 233 of embezzlement of another Item 
not Included in the groes sum for which an earlier charge was 
framed under a. 222 (2). 53 A. 411: 1931 Ail. 209 ; I. R, 1931 All 
190 : 32 Cr.L.J. 376 : 1931 A. L. J. 9S : 129 I. C. 558 : 1931 Cr.C 
224 I92J Cal 654, 5 I. C. 970 Ref. 33 I, C. 158 not fol. 


5. 225 


when the disobedience to an order under the Police Act 

was described In the charge as an offence under s 63>A (S) of the 
■Calcutta Police Act and though It was also an offence under a 
183 I. P. C. but it was not so specified, held that the description 
given must be treated as incomplete and the provisions of ss 
a35 and 537 Cr. P. C. apply. 5SC. 1303; 35 C. W. N. 716 •" 
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S. 225^ — contd. 

Cal. 410:1. B. 1931 Cal. 558| 132 1. C. 174 : 1931 Or. 0, 506 : 32 
Cr. L. J. 844. 

S. 226 

s. 226 does not proTide the Sessioc Judge with a power 

to add to the existing charges and charges under ss. 497 and 498 
I P. G. cannot he added by the Sessions Judge to a charge under 
a 366 I. P. C . 53 0 L. J. 346 : 1931 Cal. 524 : I. R. 1931 Cal. 810 : 
134 I. C 3U . 32 Gr. L. J. 1135 : 1931 Or. C. 676. 

S. 227 

a court may alter a charge at any time before judgment 

is pronounced and the discretion conferred on the court by statute 
cannot be whittled away by ruling. 1931 Mad 489 . 131 I. C. 
481 .- 1. H. 1931 Mad. 525 ; 1931 M. W. B. 339 : 32 Cr. L. J. 756 : 
193 ICr. C. 487., 41 C. 446. Relon. 

S. 231 

—‘this seo. applies to the alterations of a charge after the 
commencement of the trial. I9il All. 434 : 1931 A. L. J. 587 ; 132 
I. C, 47 : 1931 Or. 0. 706 : 32 Cr. L. J. 849 : I. B 1931 All. 479. 

S. 233 

—the breach of the provisions of see. 233 is not merely bq 
irregularity hut It is an Illegality wbloh vitiates the whole trial. 
1931 Oudh. 86 : 130 I 0. 350 : 32 Or. L. J. 540 : 1931 Cr. C. 214, 25 M. 
61 P. C. Rel on. 

'there Is ao raMoluder la charging the accused with the 
mam offence, namely, murder and under ss. 201 to 203 I. P. 0. 
54 M. 6S ; 129 I. 0. 230 : 32 Cr. L. J. 263 : 1939 M. VT. N. 489 : 
1930 Cr, 0. 1126 ; 1930 Mad. 870 : 59 M. L. J. 677. 

-—where the murder, attempted murder and hurt were 
independent transactions and the court framed a single charge 
but there was no failure of justice by reason of the joinder of charges, 
held that the omissions to frame separate charges was cured b> s. 
537 Cr. P. C. 53 M. 937 ; 59 M. L. J 945 : 1930 Mad. 857 : 
1930 Cr. C. 1033 : 1930 M. W. N. 377 : 127 I. C. 654 : 32 Cr. L. J. 30 : 
L R. 1930 Mad. 1038. 

S. 234 

where a charge for au offence under s. 406 I. P. C. was 

made about fifteen months after the offence was committed, held 
that the charge was defective ao as to vitiate the trial having 
violated the provisions of ace. 234 and it ia not a mere irregularity. 
34 C. W. N. 959 : 128 I. C. 816 1 32 Cr. L. J. 195 : I B 1931 Cal. 102. 

.where a person -Is charged with falsification of accounts 

any number of false entries or otnteaion of entries may be proved 
in order to prove the fafsificatinn and is not contrary to s. 234 
Cr, P. c.. 34 C. W. N.925: 32 Cr, L.*J.318: 129 I. C. 356; 1931 
Cal. 8 : I. R. 1931 Cal. 1C4. 
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"S 234— ronM 

tbc trial of an accused person for four offences under a. 

of the Arms Act committed within twelve months is illegal and 
cannot be cured by s 537 Cr. P C ’930 Mad. 508 : 31 Cr. L. J, 
1195 : 127 I C 295 1930 Cr C. 580 I. R. 1930 Mad. 933, 

it IS lawful to charge a person under s. 408 I. P. C. with 

criminal breach of trust m respect of a lump sum of money made 
np of three different items and to link with that a series of 
charges of falsification under a. 477A, where each of the charges 
under s 477A is united with one of the items of embezzlement 
comprised in tbc charge under a. 403 provided the charges of 
embezzlement under s 403 are linked together Into one sum and 
that linking together also affects the charges of falsification. 1931 
Pat. 319 10 Fat 463 1931 Cr.C 797; 12 Pat. L. T. 696 : 32 Or. 

L.J 1026.41 0 "HlDist 60 I. C. 422/of. 40 C. 318 

S. 23S 

joint trials unless clearly authorised by law do not save time 

In the long run and further the enda of justice and where the 
legality of the joinder of charges is doubtful, the correct course 
is to hold a trial clearly authorised by law. Where a revenue 
officer cheated the villagers on various occasions a joint trial of 
varioue acts of the accused cannot be eustained as cheating m 
each case was complete in itself. 1931 Pat. 102 : 130 I. 0. 796 : 
I. R 1931 Pat. 204 : 12 Pat, L T. 12 : 32 Cr. L. J. 611 : 1931 Cr. 0. 
230. 38A 42. 4 P. L. W. 105, 26 M. 125. 33 M 102, 21 Bom, 
L. R. 732 Ref 

—the expression “the same transaction suggests not necss* 
sarlly proximity m time so much as continuity of action and purpose. 
1931 Pat. 52 : 1931 Cr, C. 148 : I. B. 1931 Pat. 173 : 130 I. C. 269 1 
32 Cr. L. J 478, 30 Com 49 /of. 

fraudulent entry in a muster-roll and the subsequent mis- 
appropriation constitute different transactions. 1931 Lah. 86: I. 
B.1931 Oudh.l58 . 130 1. C. 350 : 32 Cr. L. J. 540 i 1931 Cr. C. 214. 

‘ ' ■ *' " - ■ ■ ’ iterated cocoanut 

oil and separate offences 

and joii 133 I. C. 418 : 32 

Cr. L. J 

but one ehouid 

be supp Cr. C. 121 : 1931 

All. 49 Ii. J. 1015, 1929 

A. L. J. 329 Disf. 

S. 236 


—this sec. cannot be applied where the facts are doubtful 
but applies only where the facts being ascertained it is doubtful 
which of the two or mere offences theeo facts constitute. If the 
'facts ' ’ -• " *■-- J i, ^ 

innoc ' 


93 
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S. 236 — contd, 

33 Cr. L. J. 892 s 1931 Cr. a 510 j (41 0. 537, 43 I. 0. 6.8, 54 1. C. 
252) Ref. 

this sec. applies only to those rare cases where the prosecu- 
tion cannot establish ezclusively any one offence. 1931 Sind 115 : 
134 I. 0. 1004 : 25 S. L. R. 9 : 1931 Cr. C. 734, 5 S. L. R. 16/o/. 

—charge for abetment but conviction for principal offence is 
not illegal. 1931 Mad. 325: 32 Cr. L. J 753:1931 Cr. C. 221; I. R.- 
1931 Mad. 522 : 131 I. C. 458 : 1930 Af. W. N. 1041. 33 M. 264 notfol., 
1925 M. W. N. 418 P. C. Ret. 

charge for principal offence but conviction for abetment 

when permlssibio. 1931 Oudh 274 : 132 I. 0. 529 : 32 Cr. L. J. 905 ; 
1931 Cr. C. 634 s I. R. 1931 Oudh 289. 

——where several persons were charged for offences under ss. 
467 and 193 read with s. .14 I. P. C. and some of them were acauitted; 
the rest being convicted under ss. 467 and 193 I. P. C. only the con- 
viction was held to be valid ; held also that even if s. 34 I. P. C. 
should be treated as constituting a separate offence, tbs sccuaed 
could atill be convicted (or the other offence alone. 58 C. 822 : 1931 
Cal 625 : 1931 Cr. C. 809 : 133 I. C. 190 ; I. B. 1931 Cal. 654 : 32 Cr. L. 
J. 1004. 

S. 237 

—8. 237 applies only to cases which fall within the provision 
of 8. 236. Where the accused were charged under s. 395 I. P. 0., 
but in obarglog the jury the court made refereoca to ss. 448 and 
323 I. P. C. and the jury convicted the accused under s. 448 and 323 
and not under a. 395, held that as there were charges under ss. 448 
. ... ... ... .... ease ; hence 

' , ind there was 

‘r. 945 : 32 Cr. 

—an accused who was charged with attempting murder under 
a 307 I. P. O. may bo convicted of the offence of ciiminai intimida- 
tion under s 506 J. P. C., altbongb be was not charged with It. 1931 
M.W.N. E61. 

S. 236 

where some of the persons sent up for trial under ss 3C2 

read with s. 149 I. P. C. ate found not to be guilty of murder and 
arc acquitted !□ respect of charge for .those offences they can bo 
convicted under s< 323 1. P. C. for having caused hurt in the same 
transaction to the companion of the deceased and omission of tbo 
charge under s. 323 would not render the conviction Illegal. 1931 
Lah. 565 ; 1931 Cr. C. 854, 34 C. 325 and 34 C. 698 Di$t. 

S. 239 

—in order to constitute the aanio transaction for tho purpose 
of joinder of parties, the parties engaged in It must have similar or 
tdcnticnl purpose in view, but this Is not the only test or the correct 
teat to apply to tho case of a motor collision in consequence of 
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S. 239 — contd. 

which tevoral persons were killed. In such eases the two drivers 
can properlp be tried together. 1931 M. W. N. 55S. 

number of acts for which there may have community of 

purpose or design and continuity of action may be regarded “the 
same transaction ■' 1931 Mad. 225 , 1. R. 1931 Mad. 522 : 131 I C 
453 ; 1931 Cr. C. 321 ; 1930 il. W. N. 1041 : 32 Cr. L. J. 753. 

S 24t 


there is no provision in the code for writing orders in the 

course of a case and it is advisable to defer all writing till the 
co.iciusion of the trial. 54 M. 595 : 60 M. L. J. 495 : 1. R. 1931 Mad 
671 : 132 1 C 319 : 32 Cr L. J 895 s 1930 M. W. N. 1271 : 1931 Cr 0* 
467 : 1931 .Mad. 419 
S 243 


under the sec. the court has got discretion to accept the 

plea of guilty and convict the accused or not to accept it If the 
court does not accept the plea of guilty he must satisfy himself 
that the evidence justify conviction or ba should record an order 
of acquittal. If he bear the evidence and it does not prove the 
facts of the charge it Is not open to him to go back and accept the 
plea of guilty and convict the accused. If the court decides to 
accept the plea of guilty and convict bo may call evidence to ae« 
quaint himself with the facts to enable bim to arrive at a nroner 
.. .u. J ^ It that is a different 

• • • to see whether the 

. 140 : 1931 Bom. 195 • 

• • 'Jr.C.SSgjaaCr.L. J. 

719 r. B. 


where the accused's plea of guilty was not recorded In 

accordance with a 243 and the accused also denied the plea, the con- 
viction could not be upheld, 36 C. W. R. 132. 


S. 244 




h evidence as may be pro* 
se has to record not only the 
cross-examination and re- 
Jviiion^ls made for cross* 


5. 245 

the acquittal of the accused under s. 245 without recordinc 

any evidence or examining the complainant or his witn»<«a.e>t 
illegal. 1931 M. W N. 1050. uaesses.jis 

6. 250. 
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S. ZSO^contd. 

131 1. C. 36: I. E, 1931 All. 340 i 1931 A. L. J. 89; 32 Cr.L,J.670 
1931 Cr. C. 611. The question Trbetber an offence is triable by : 
Magistrate is not to be dicided solely by the complaint. It canno 
be eaid that because a complaint mentions a section, a charge unde 
which is triable exclusively by a Court of Sessions he tbereb; 
protects himself against a fine for bringing a false and frivolou 
accusation. Same case. 

even in summary trials under Chapter TTTr of the Cod< 

the requisites of his see. must be satisfied and the record shoulc 
contain the reasons for considering the complaint to be false 
and vexatious. 189 I. C. 37 ; 1930 M. W. N. 1047 ; 1930 Cr. 0. 1141 
32 Cr. L. J. 207 : 1930 Cr. C. 1141 j 1930 Mad, 929 r 59 M. L. J. 319. 

- — it is open to the Judge hearing an appeal under s. 250 (3^ 
to go into all the facts of the case in order that be may determint 
whether the case is false or vexatious and be can set aside tb; 
order for compensation If it ia based on wrong findings of fad 
35 C. W. N, 1151. 

S. 252. 

-—the accueed has no absolute tight of cios 0 >examioatloo 
before the framing of the charge but the M. would generally be 
ezercisipg a proper discretion if they permit some oross-ezamination 
at least at that stage. 1931 All. 631; 1931 Cr. C. 973, 8 C. W. K. 
838, 21 0. 642, 5 Pat. L. J. 94 J?e/. 

S. 2S3. 

—though the framing of a ebargo under minor section is tanta* 
mount to a discharge of the accused under the most serious section 
of the same type or family of offence, it is true only when the 
commission of the more serious offence is alleged from the start 
and the M. visualises or is invited to visualise the possibility of 
framing the more serious charge. 1931 Lab. 402 : I. B. 1931 Lah. 
814 • 1931 Cr. C. 642 j 133 I C. 638 ; 32 Cr. L. J. 1029. 

a M. can discharge the accused at any stage before record- 
ing any evidence or in the course of recording evidences if he is of 
opinion that the charge is groundless. When tho M. has held that 
the case is groundless and ho is supported by the police report, 
be should not again ask tbe complainant to prove bis case which 
has been disbelieved before tbe examination of tbe complainant 
and his witnesses. 1930 Cal. 515; I. R, 1930 Cal. 745; 126I.C. 
553: 3lCr, L. J. 1055} 1930 Cr, G. 859. 34 J. C. 305 10 C. 67, 5 
C. W. N. 106 Ref.. 1928 Mad. 129 Oist. 

S. 254. 

, — I^tbe accused was charged for offences under ss. 353 and 186 

l.P.Cl. ' 1 . • - 

tlon unde ■ 
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6. 256. 

—persons taking no part in the proceedings of the court and 
allowing the judgment to be given against them without saying 
a word cannot properly take exception to the procedure of the court 
urging that the court omitted to do this or that unless they can 
produce very clear evidence that the court committed any such 
omissions 1931 Oudh 73' 129 I. C. 166 s I. R. 1931 Oodh.86: 
32 Cr. L. J. 330 : 1931 Cr. C. 129 : 32 C. L J. 330. 

“at the commencement of the next hearing" clearly indicate 

the intention ‘ ' ' ‘ •• j- > ’’be given 

to the accu is-ezamine 

any of the , ■ ■ t the lino 

of defence. ' ' . • ■ ■ ■ 705 : 1930 

Cr. C. 831 

the Court is to give opportunity to the accused to recall 

prosecution witnesaes. 1931 Lah. 186: 1341. C. 5S0: I. R. 1931Lah. 
964 : J2 Cr. L. J. 1202 . 1931 Cr. C 3C6 • 32 P. L. R. 13. 

S. 257. 

- — the JI. must Issue summons for the attendance of the 
witnesses for the defence unless he takes the tesponsibllity of 
recording his ground for refusing the application for any of the 
reasons specified in this seo. 1931 Lab. 56 : 32 Cr. L. J. 620 : 1931 
Cr. 0 120 ! 130 I C. 816 i 31 P. L. R 949 : 26B. 418/ol. 

when the M. bos once isaued the process unless on subsequent 
EOrutiny be has found that under s. 257 be ought to have refused 
process, be is obliged to take every step m bis power to compel 
the attendaneo of the witness, eubject to the provision of 8ub>8ec. 
(2) of B 257. 1931 Pat. 207: 130 I. 0. 799: I R. 1931 Pat. 207 : 
12 Pat. L T. 372 : 1931 Cr. 0. 528 : 32 Cr. L. 4. 613. 

S. 258. 

—where a charge was framed against the accused and a date 
was fixed for the complainant to attend with his witnesses for 
cross-examination, the complainant and bis witnesses failed to 
attend, on which the M. passed an order discharging the accused 
purporting to act under s. 259, held that there were two courses 
open to the court, firstly, to adjourn the case, or secondly, if there 
was no good ground for adjournment, to find the accused "not 
guilty" and to acquit him acting nnder s.258 (1), 1930 All 795; 
129 I. C, 262 s I. R. 1931 All. 134 : 1931 A. L. J. 3 ; 1930 Or. C. 1017. 

.^^thc finding "not guilty*’ le a technical expression and not 
necessarily equivalent to a finding that the accused did not commit 
the acts charged 1930 All. 795 : I. R. 1331 AU, 134 : 129 I. C. 262 • 
1931 A. L. J. 3 : 1930 Or. 0. 1017. 

S. 269. 

where the complainant himself is adjudged responsible 

for the witnesses of the prosecution not being available for 
examination, be is himself responsible for rendering the test: 
unsafe to rely upon and the M. should in such a cate 
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S. 259 — contd. 

cas9 or acquit the accused uuder. s. 2S8 (1) but cannot discharge 
the accused under s. 259 Cr. P. O. 1930 All. 795 ; I. R. 1931 All. 134 ; 
129 I. C. 262 : 1931 A. L. 3. 3 : 1930 Cr. 0. 1017. 

—criminal proceedings instituted b 7 a private complainant 
do not abate on bis death after a charge has been framed. 54 M. 
768: 61 M.L. J. 125: 1931 Mad. 772: I. R. 1931 Mad. 878: 134 
I. C. 990 : 1931 Cr. C. 1028 : 1931 M. W. 2f. 767, 46 M. 88 Diss. (30 
I. O. 1001. 6 Rang. 864) Jol. 

S.260. 

the jurisdiction of the Court to try summarilj' in a case 

prosecuted by the police is derived from the police. The JI. can 
eummarily dispose of a case of theft or articles of the value of less 
than rupees fifty. 53 A. 218 r 1931 All. 51 : iSo I. C. 484 : 32 Cr. 
L. J. 556 : 1930 A. L. J. 1490 ; 1931 Cr. 0. 123 i 1. R. 1931 All. 278. 

— — rvhere an offence as disclosed was not summarily friable and 
the Court adopted the summons procedure the H. 0. can set aside the 
eoDViotioQ and remand the case for trial. 34 C. W. N. 556 : 1930 
Cr. 0. nil J 1930 Cal 711 ; 128 1. C. 208. 

— ^au offence under e. 2Ll I. P. C. cannot be tried summarily’ 
cbove case. 


after a plea of guilty these is nothing in issue to be tried, 
between the Crown and the prisoner at the bar, s fortiori after 
bis plea of guilty has been accepted and the reason is still strayed, 
if he has been convicted after upon the plea of guilty. When a 
person baa pleaded guilty, be ipso/acto ceises to be an accused 
person 58 C. 1214 s 1931 Oal. 341 ; 35 C. W. N. 490 : 1931 Cr. 0. 
405 : 31 Cr. L. J. 667. 9 0. L. J. 72 Jtef. 

the trial does not proceed because s. 272 does not apply 

where accused pleads guilty. Sec. 271 means that where the accused 
pleads guilty the court need not necessarily record a conviction 
against him, hU plea shall be recorded and in a suitable case the 
Court may leave the matter there and discharge him. He cannot 
bo tried, above case. 

—the practice sometimes adopted in India, where there is a 
ioint trial of refusing to accept the plea of guilty and proceeding 
to try the accused in order that bis confession may be taken into 
consideration agalnet his co'acouaed under e. 30 £vl. Act. is iiiegal 
and an abuse of the process of the Court, above case, 

S. 272. 

where there ate two cross-cases if there is no objection 

by the parties to the j'ury, the second case may bo tried by the 
B&mo jury after the termination of the first case, but both the cases 
cannot bo tried by the same iury at the same time. 54 0. L. J. 146 : 
I3t 1. C. 806 : 1041 Cal. 836 : 32 Cr. L. 3. 1233 : 1931 Cr. C. 989 : 
1931 Cal. 709. 
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S. 274. 

where the trial of one of tho accused is vitiated od account 

of noD>eompliance with s 274 the conviction of the other persons 
who were tried joint should also be set aside. 58 C. 1272 : 35 C. W. 
N 711 . 54 C. L J. 307 1931 Cal. 793 s 1931 Cr. C. 1057. 

where the case required a jury of nine but the judge 

believed seven to be the required number and the trial was held on 
that basis, it was vitiated and could not be cored by s. 537 Gr. P. 
C. 31 C W N 735 . 1930 Cal. 710 : 1930 Cr. C. 1116 ; 51 0. L. J. 
578 

in a murder case where the number of jurors summoned 

is 14, nine of whom appear and are chosen by lot, the trial Is not 
bad by reason of the fact that only 14 j'urors have been summoned 
in contravention of the provisions of ss. 274 and 326 Cr, P. C, 57 C. 
1228 3t C. W N 296 : 51 C. L J 171 s 123 I. C. 664 : 31 Cr. L. J. 
536 : 1930 Cr C 212 : 1930 Cal 212 F B . 33 C. W. N, 1054 overruled. 
1930 Cal. 60 and 33 C. W N. 1053 tmpliedl}/ overruled. 55 M. L. J. 
585 P. C. App. 25 M. 61 P. C. Diet. 

S 276 

— ^an argument based on the eolloeatlon of the provisos 
cannot be of use in construing the provisions All the provisos are 
provisos to the main section. In proper cases all the provisos 
_ ..4 V.. ..4,.. Tt ..•f.f.nS saldthst bscBuse a special 

• • 276 would not apply. The 

• 4 term meaning both special 

. W. N. 711 : 54 0. L. J. 307 ; 


S. 28B. 

'previous statements of witnesses are only ordinarilr 

, . , 4 . .....t....4., J .4 *i. ’‘lesses who have made 

288 Cr. P. 0. The 

, is reason to believe 

. • ^ ” departing from the 

lere It is considered 

. ' lole statement made 

• •• . . e 1930 All. 746 : I. 

■ ■ ■ • 1930 A. L.J. 1105. 

the discretion to let In the evidence given in the prell- 

minary inquiry Is one that must be carefully exercised. The section 
should not be resorted to by the Judge for using a statement 
of a witness made before the committing court, when that witness 
had not given any such evidence before the Sessions and his 
depositions had not been put in or referred to during the trial 
57 C. 910 : 1930 Cal. 706 ; 32 Cr. L. J. 180 : 128 1. C. 801 • 1930 
Cr, 0. 1106. 

—when the confession made by an accused person before 
the committing M. has been retracted at the Sessions Court 
•court will consider whether it Is corroborative in material ’ 
cular and whether the statement as a whole is truthful 
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and may in either of these eases glps full weight to it. The 
evidence of an approver stands on the same footing as that 
of any other witness in this respect. 9 Pat. 592 ; 1930 Pat. 545 r 
128 I. C. lU: 1. 11.1931 Pat. 2 s 1930 Or. C. 1089 ; 32 Cr. L. J. 68: 
11 Pat. L. T. 787, 3 Pat. 781. 8 Pat. 262, 8 Pat. 235 BeJ. 

S 292 

-—an erroneous decision as to the right of reply cannot be 
treated as such an irregularity or such a substantial irregularity 
as to vitiate the whole proceedings and to call for a retrial even 
from the stage at which the error arose. 1931 Lab. 534 : J. P. 
1931 Lah. 660 : 132 I. C. 693 t 1931 Cr. 0. 774 : 32 P, L. B. -135 r 
32 Cr L. J.944. 

the right of reply depends under the present law on the 

accused adducing oral evidence in defence after the close of the 
prosecution case and the mere fact of their having proved certain 
document through a prosecution witness in cross-examination 
would not deprive them of their right of reply. 1931 Lah. 534 r 
22 P. L R taSil. B. 1931 Lab. 669 s 132 i.C. 692 j 1931 Cr. C. 
774 : 23 Ct. L. J. 944, 43 C. 426 Be/. 

S, 29T 

—where the charge to the jury contained no caution as 
regards the weight and the efficacy to be given to a dying decla- 
ration, the verdict of the jury and eentence must be 'set aside. I. 
R. 1931 Cal. 172: 1930 Cal. 754: 129 I.C. 364 : 34 C. W. N. 792 r 
1930 Cr. 0. 1154 : 1930 Cal. 7.54. 

——whore the Judge instead of grouping the witness in such 
a way as direct the attention of the jury to the evidence regarding 
each of the particular facts sought to be proved on either 
side, merely placed their deposition befoio the jury in the order 
In which they were examined, held that the method adopted 
■ ’ ‘ ■ I • ’ ' ' * of the jury in aoine respects 

Judge by summing up the 
used. 35 C. W. N. 390 ; 32 
. 793; 1271.0.767. 

—in a lengthy charge - i,* ' . » » >> 

pause at every step to assure . . ' • * 

matters for tbeni. Repetition ■ 

34 C. W.N.1154; I. R. 1931 ' ■ . ’ . 

190 : 1931 Cr. 0. 242 : 1931 Oat. *.o i . U. 

the Judge can re-obarge jury after unintelligible verdict 

and oTosS'Ciatninaiion of the jury, which means cross-examination 
of (ho foreman in such case Is improper. 57 0. 61 : 1930 Cal. 320: 
1930 Cr. C. 401 : I. R. 1930 OaJ. 481 : 1251. C. 92 : 31 Cr. L. J. 761. 

—the failure to put to the jury matters which ought 
to have beea placed before them for their consideration amounts 
to a mlidirction. 34 C. W. N, 954: 128 I. C. 807; 1931 Or. O 
«: 1931 Cal.lO:!. R. 1931 CaLlOS; 32 Cr. L. J. 116. 
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It js <jc«irabIo that the record of heads of charges should 

Isdicate far more fullj than mere eDumeratioD of the numbers of 
sections But the H. C vrilt not interfere unless there Is ralsdireo« 
tion. IIJSO Ca! 712: 32 Cr L J, 236 : 1930 Cr. C. 1112; I R. 
1931 Cal. 125 . 129 I C 109. 

it is the Judge's duty to bold the balance even between 

the prosecution and the defence and to put before the jury the 
weak as well as the strong points to tho proseoution case. 1929 
if. W N. 916. 

where in a prosecution for murder the defence counsel set 

up a pica of private defence not only on the basis of the statement 
of tbe accused but on the basis of the prosecution evidence but the 
Judge did not put that plea before tbe jury on the ground that it 
Was not raised by the accused, held that the plea of private defence 
ought to have been gone into and the trial was vitiated for 
misdirection to jury 51 C L. J. 339: 127 I. 0. 263: I. R. 1930 
Cal. 839 31 Cr. L. J 1203 - 1930 Cr. 0. 750 : 1930 Cal. 442. 

——It IS misdirection If the Judge does not tell tbe jury that 
from tbe failure of tbe prosecution to esanilne an Important witness 
It should be presumed that If tbe witness bad been examined 
■ ■ . *1 ' ** 0 case for tbe preseoution. 

. . » • • 'al 481 : 32 Cr. L. J. 83 : 

. • . . . J. 244 : 134 I. 0. 1191: 

• ‘n be explains the whole 


—the Judge is bound to draw the attention of the jury to 
the nature of tbe corroboration that the approver's evidence has 
from the other evidence In the case 34 0. 'W. N. 390 ; 127 
I. C. 767 • 32 Cr. L. J. 33 ; I. R. 1930 Cal. 895 : 1930 Cr. C. 793 • 
1930 Cal 481 


where In a case where possession was in dispute the Judge 

ommitted to refer the jury to the presumption arising from tho 
entry in tho record of rights but It appeared that tho record was 
12 years old and the entries therein were practically of no value 
there was no mlsdireotlon. 34 C.W. 11.170: 125 I. C. 746 : 1930 
Cr. C. 134 : I. R. 1930 Cal. 618 : 31 Cr. L. J. 918 : 1930 Cal. 134. 

a misdirection regarding one of the charges may have a 

bearing on the other charge as well, because tho jury might 
consider on the basis of a proper direction that the Intire prosecu- 
tion story was unworthy of credit. S3C. L. J. 54 : 1930 Cr C 
1105 : 32 Cr. L. J. 228 : I. R. 1931 Cab 115 : 129 I. a 99 • 34 G 
W. N. 1151 : 1930 Cal. 708. ‘ 


where tho jury were given tbe proper questions to answer 

but were told to answer the same In the wrong order, and further 
they were told that two questions which were In fact separate 
were intimately connected, held there was a misdirection 
tho trial. 1930 U. W. V. 773. viuaiing: 
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ia cases for dacoU 7 when some are acquitted beicg 

the number of the guilty below fire, the jury must be told that 
they must hare due resell to the fact that they bare acquitted 
a certain number of persons reducing the number to below fire and 
that they must be satisfied before conrictiug any number short of 
five that they were acting conjoiatly wita persons not charged 
in the case. 54 S88 : 1931 Mad. 427: I. R. 1931 Mad. 849: 134 

I B. 801: 32Cr. L.J. 1212; 1931 M.W. 17. 653: 1931 Cr. C. 475 : 
33 L. W 414, 1930 M. \V. N. U42: 133 1.0.7: I. R. 1930 Mad. 
695 : 32 Cr. L.J. 973 : 1931 Cr C.545; 1931 Mad. 481 : 60 AT. L.J. 
691. 

where in the case of a fracture of the bone due to fotiii 

blows the Judge explained to the jury the circumstance which would 
bring the case under s. 325 I. P. C. and also explained the 
ingredients of the offence under s. 341. P.C. held that there was 
oon-dlrection or misdirection which vitiated the trial. 52 C. L. J> 
425 : 1*29 I. C. 676 32 Cr. L. J. 416. 

—— there would be misdirection U in a case of robbery 
the Judge leave it often to the jury that they were entitled to 
convict the acensed of robbery if merely in the course of committing 
tbelt some violence or wrongful restraint was caused to others 
’f ' ... ,ce should have been 

c r the purpose of, and 

' 1339 C. 7 : 1. R. 1931 

: 1931 Mad. 4S1: 60 

I . 17, 73 Ref. See also 

84M. 5SS: 1931 M. W, N. 652 : 134 I. C. 801.* 32 Cr. L. J. 1812: 
1931 Mad. 427. 

——where the accused gave aconite to a girl to be adminis- 
tered to her husband with the object of gaioiog bis love and the 
girl mixed the powder in cooked food and served it to her husband, 
father-in-law and brother-in-law in consequence of which her 
father-in-law and brother-in-law died, held that tbo Judge should 
have left as a question of fact to tho jury to decide whether the 
.giving of the poison to the deceased was a probable consequence 
of the act of the accused, held further that though the conviction 
of tho accused under ss 302 and 109 I. P. C. could not be sustained 
a covictlon under ss. 302 and 115 1. P. C would be substituted. 
35 O.W. N. 573 : 1931 Cal. 757: 1931 Cr. C. 1021: I. R. 1931 Cal. 
896 58 C. 1228. 

where the accused was charged under s. 395 I. P. C. but tbo 

Judge referred tho jury to ss. 443 and 323 1. P. C. In the absence 
-of any charge under these sections, there was misdirection. 35 C- 
W. J7. 945 : 132 I. C. 254 : I. R. I93l Cat 574 : 32 Cr. L. J. 892 : 1931 
Cr.C, 510 : 1931 Cal. 414. 

— —where the alleged ststements of tbo prosecution witnesses 
before the police were not properly put in evidence under s. 162 
'Cr. p. C. and were sot even proved as substastWo eTidenco and 
yet tho Judge made use of tbem in order to discredit tbo witness 
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In 10 far as he did not support the prosecution cases, the procedure 
adopted aiuounted to tnisdireetion. vitiating the trial. 58 C. 1009 : 
35 C. W. N. 31" ; I. R 1931 CaL 543 : 132 I C. 159 : 32 Cr. L. J. 841 : 
1931 Cr. C 253. 42 C L J. 528 Rel on 

where ID a case under s. 3C4 I. P. C the section ^vas not 

properly explained a retrial was ordered. 58 C 1138 : 35 C. W. 
K. 456 : I B. 1931 Cal 404 1931 Cr C 409 ; 1301.0. 884: 1931 
Cal. 345. 

where in a ease of arsenic poisoning the Judge impracticably 

.asserted that poisonlog was the cause of death and omitted to place 
before the jury that fact (hat the chemical examiner’s report and 
the medical evidence were not conclusive as to tbe proof of guilt 
and also omitted to draw their attention 10 tbe fact that the 
prosecution bad not made out wherefrom the poison had been 
obtained, there was misdirection 35 C. W. N. 169 : 129 I, C. 617 : 32 
Cr. L. J 418 • 1931 Cal. 11 • 52 C L. J. 417. 

in a prosecution for an offence under i. 373 I. P. 0. the 

Judge told the jury that they might appeal to their own experience 
1 ._ >mn»«e«.An tbot they hsd formed 

• • . * . t omitted to say that 

I * * guide, held there was 

. . • W. N.316. 


• which might have been 
be same point to the 
e. such omisision could 
vitiate the trial. 1930 
oj 32 Cr.L J.llOl : 1231 


Cal. 533s 134 l.O.Vls 1. w. i9.»i vai. «<j:32Cr.L J.llOl: 1231 
Cr C. 685. Sp. B. > ^ v 

• where the Judge said that tbe accused person was guilty 

of the offence of criminal breach of trust upon tbe basis that he 
became an executor de aontort and be also omitted to explain 
properly the essentials of tbe offence of secretion of a document 
under ss. 477 1. P. C. there was misdirection and non*direction 
-vitiating the trial. 58 C. lOal ; 35 C. W. N. 435 : I. E. 1931 Cal. 
529: 132 1. C. 145: 32 Cr. L. B. 836: 1931 Cr. 0. 248: 1931 Cal. 
184 : Sp B. 

the fact that the witness is dealt with under s. 154 Evi. Act 

-even when under that^sec^ho Is crosa-examiaed to c redit, in no way 
^ .. ..1. . -i .c ire bound in law to place 

f who called and cross* 

■ ‘ * any part of bis evidence. 

How direction should 
li , . J statement 

of a witness has oeen dealt with In the case 35 0. W N 711. 
53 C. L J. 4S7 : 1. R. 1931 Cal. 463 : 131 I a 575 : 1931 Cr C 497 *• 
1931 CaL 401 : F. B. ' • 

a jury cannot be required to make the presumption ' • 

.an accused person that the partienlar atatements ofa • 
.witness aro true.... It is a serious error to tell a jury In any 
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of words, that the law in a crlmiiial case requires them prima facie- 
to accept the particular statemeots of a witness and that it Is only 
when the defence have shown good reasons to reject his statements 
that the jury have any option in the matter, 58 C. 1095 : 1931 Cal^ 
796 : 7931 Cr. C. 1060, 

5. 299. 

—the jury first returned a confused verdict hut when the 
Judge directed them afresh they returned another verdict, held that 
the conviction based on the second verdict need not be eet aside,. 
58 C. 1335. 

it is the duty of the Judge to analyse, to si ft and to weigh the 

evidence to marshal the facts properly to discover and arrange in 
some sort of order before the facts which are material and upon- 
which the Jury are to concentrate their attention. 35 C. W. U. 404. 

— -where the charge to the Jury was little more than a long 
rambling statement of the evidence as it came from the mouths 
of several wUaessee and no attempt was made to sift the relevant 
and important facts from the irrelevant and unimportant facta, the 
charge was defective and vitiated the trial. 35 C. W. N. 835 : 134 
I. C. 317 53 Q. L. J. 351 : 32 Cr. I.. J. 1138 t I. R. 1931 Cal 813. 

—It is DO part of a Judge'edutytoaeceptaodlnterpretfor 
himself a verdict of an unintelligible character when the members 
of the Jury are there and give a proper verdict. 57 C. Cl : 1251,0. 
97 s 1930 Cr. C, 401 : II Or. L. J. 751 : 1930 Cal. 320. 

——reference in the charge to the Jury to the statement of 
witnesses given before the committing U. when they were not 
examined In the Sessions Court is improper. 57 C. 940 ; 1930 Cal.. 
706 ; 128 X. C. 801 j 32 Cr. L, J. 180 ; 1930 Cr. 0. 1106. 

—the Judge should explain to the Jury the situation arising 
in a case of hostile witness. Ho should tell the jury to reject the 
evidence of such evidence altogotber and his omission to do so 
amounts to misdirection. 57 C. 1266 ; 34 O. W. N. 526 : 1930 Cal. 
276 : 31 Cr. L. J. 1207 : 51 C, L. J. 203 • 1923 Cal 463 2te/. 

S. 299. 

the- „ 

has been c ■ . ■ 

on another. ■ • . • ■ ' . 

427 s 35C. • ■ . • ' , , , 

497 F. B. 

5 . 300 . 

when the Jury retire to consider their verdict all jurors 

must he in the retiring room together during the whole time when 
their verdict U taken by the Presidiug Judge. 1930 Cal. 446 : 
126 I. O. 753 s I. R. 1930 Cal. 769 : 31 Cr. L. J. 1090 : 1930 Or. C. 
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—the Judge aas no power to pnt qaestion to the Jury after 
<hBif Terdict except those cootaioed ia s. 303. The Judge is not 
•entitled to questun the Jury about the reasons why they hate 
found a pirti-abr verdict. J1 C. W. N S31 ; 127 I. C 79-1930 
CaLtH: 31 Cr L. J IISO: 1930 Cr. C 751. 35 C. W. N 407- 1931 
Cal 636 . 134 I C 1133 • 1931 Cr C 836 Only where the verdict 
is acibiguon» or dciectire and it becomes necessary to ascertain 
what tbe verdict IS the Judge ran question the Jury under s. 31)3 
€1 M L. J. 915 1931 Mad. 775 : 1931 M. W. N. 857 : 32 Cr L J 
1276 . 1931 Cr. C 1031 13tl.C.9S6. ' ’ * 

ss. 303 and 304 jmply th.at the Jury are cognizable of the 


where in a trial of an offence under s. 403 I. P. C. with 

regard to a gross sum the Judge instead of inviting the verdict 
of the Jury in respect of a charge under a. 40S I. P. C. asked them to 
give their verdict in respect of the charge laid against the accused 
on several items and the Jury returaed a verdict of guilty as 
regards some of the items only and the Judge convicted the accused 
under s 40S I. P. C.. held that the defect was one of form onlv 
31 C. Vr. W. 901 : 129 1. C. 359 : 32 Cr. L. J. 321 ; 1930 Cr, C 1117 , 
1930 Cal. 717. * 


S. 304. 

having regard to the express provision of law and the rule 

of public policy on which that provision is based, generally speakimr 
after the verdict has been recorded by the Judge and the Jury 
has left the box it would be improper for the Judge to listen to 
any application to amend the verdict. 56 C. 1138 : 35 C W w 
456 : 130 I. C. 8S4 : I. B. 1931 Cal. 404 ; 1931 Cr. C 4t9 • 1931 ‘rfi* 
315 : 32 Cr. L. J. 598. * 


-trials because the legislature was not aatlsGed that a Jury couW 
.always be relied upon to do their duty. 35 C. W B icn 

Cal. 601 : 1931 Cr. C. 753 : 131 1 a 1053. ' 

under this sec. the H. C. has a wide discretion to aceeot 

-or reject the verdict of the jury and to decide the ca*i>i 
evidence. 1931 A. L. J. 695 ; 32 Cr. I. J. 10J8 : I R 193. sn 
133 C. 475. But its power is strictly limited 1930 ro jvt ‘ 

SIC.L. J. 352 : 129 I.‘C. 831; 1930 Cr.C. 748. *^30 Cal. 437; 

a letter of reference should ordinarllv atate •the ...j 

the verdict of the Jury and concisely the ground uoon wht,-i, 
Judge differs from that verdict. The H.C. is generalv^eir^ 
interfere with the unanimous verdict of the Jury ’ 
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mauifagtly wrong and unless it Is necessary to do so in the interest 
of iostice. 57 C. 1163 : lt9 1. C. 798 : 1931 Or, 0. 47 : 1931 Cal. 15. 

the fact that the S. J. might and does take a different view 

of the evidence from that of the Jury Is no ground for a reference 
under this sec. 1930 Pat 208: 11 Pat. L. T. 605; 120 I. C. 290 r 
31Cr. L. J 54. 

S. 319. 

—a prolonged absence of an assessor from the District 
exempts him from being an assessor under s 319. 1931 Pat. 160 r 
12 Pat L. T. 209 : 33 Or L. J. 740 : 1931 Cr. 0. 400 : 131 I. 0. 540 : 
I. H 1931 Pat. 220. 3 Bom. 227. 6 Bom. 100 Sel. on. 

S. 326. 

it is neither illegal nor irregular for Sessions Judge to sucnmon> 
Usa than eighteen persons for a trial of murder case so long as he 
takes care to summon a sufficient number of persons to enable him 
to choose the requisite oumber of jurors from among them. Any 
irregularity would be generally condoned under s. 537. 1931 Fat. 
152. 131 I 0. SOI: 10 Pat. 107; I. E. 1931 Pat. 241 : 1931 Cr. 0. 
392,52 C. 1228 F, B.fol. 

S 337 

— ^failure to comply with the provisions of sec. 33? (2) Is an 
illegality and not a mere irregularity on procedure and makes the 
trial bad. 11 Lah. 230 s 1930 Lab. 95 : 3930 Cr. C. Ill : 120 I. 0. 
489 3LP. L. K. 496 t 3lCc. L. J. 111. 

——an approver cannot be detained in the custody of the Police. 
1931 Lab. 4S0 ■ 32 P. L. R. 728 : 1931 Cr. C. 704. 1931 Lab. 476 Rtl. on 
1931 Lah 353 : 12 Lah. 604 ; I. R. 1931 Lah. 481 : 131 I. C. 625 : 
1931 Or. C. 625. 

as soon as a pardon le granted to an approver with a view 

to obtaining bis evidence, be becomes a witness qufc the case and 
continues to assume that role up to the time when his failure to 
comply with the condition causes a forfeiture of the pardon. 
He cannot be detained in j>oHce custody. 1931 Lah. 476 : 12 Lah. 
635 : I. R. 1931 Lah. 615 ; 32 Cr. L. J. 913 ; 32 p. L R. 493 ; 132 I. C. 
519 : 1931 Cr. 0.700. 

—this sec. makes Ik imperative for the prosecution to produce 
a pardon wbo accepted a tender of pardon but whoso tender of 
pardon has been withdrawn before the trial In the Sessions Court 
takes place. 1931 Lah. 103 ; J. E. 1931 Lah. 897 : 33 Cr, L. J. 1126 : 
134 L C. 193: 31 Funj. L. B. lOU : 1931 Cr. C. 166, ll Lab. 230. 
Evt. f.o. 

S'.'339. 

when a conditional pardon has been tendered and accepted' 

thoTo must be good faltb on both aides. It is for the Crown to 
prove that the pardon has been forfeited. Mere dberepanoy between 
tbo confession and the evidence after 6ve months docs not discharge 
«tbe pardon's. 1930 Sf.W. 77.773. 
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for the purpose of s. 342 no oath should be administered 

to the accused 35 C W N. 490 : 53 C. 1214 : 1931 Cr. C. 405 
1931 Cal. 341 52 Cr L. J 667 

this sec contemplates an individual examination of all the 
accused and a joiot statement taken from ail the various accused 
persons is not compliance with the requirements of the sec. It is 
an illegality winch vitiates the trial. 55 B 356 : 1931 Bom. 133 : 
130 I C 577 33 Rom L R 82 : 1931 Cr. C. 180 : 32 Cr. L J. 572. 

this sec IS restricted to an accused who is on trial in the- 

proceeding to whicn the sec. is applied. It does not apply to a 
person who may be accused in some other proceeding or to a 
convicted person A person who has been convicted can give 
evidence in the proceeding. 35 C W. K. 490 : 58 C, 1214 : 131 Cr. C, 
142 1931 Cr C. 405 . 19JI Cal. 311 32 Cr. L. J. 667, 45 0. 720, 10 
B 390, 23 B ilZRef. 

the provisions of this sec. are mandatory and should bo 

strictly complied with 1931 Mad 241 i 131 I. C 493 : 1930 M. W. N. 
914: 1931 Cr 0 361 32 Cr L J. 757.44 M. L J. 567, F.B. Rel.on, 
130 1 C 815: 32Cr. L.J. 623 

—~tbis seo. does not apply to trial of summons eases 9 Rang, 
506-1931 Rang 244 : 134 I. 0 500 s 32 Cr. L. J, 1190 : 1931 Cr. C. 
884 F.B . 46 if 758./ol 45 B C72. 49 C. 1075 Ref. 

—the court may draw such inference from the accused’s 
refusal to aoswer questions as it thinks just according to sec. 342 
Cr. P. 0. and a 114 Ulus, (fc) Evl. Act. 1931 Lah. 178 1 1931 Or. 0. 
298 • 131 1 C. 277 : I R. 1931 Lab. 405 : 32 Cr. L. J. 684. 

the omission to examine the accused again under s. 342 
is not a circumstance which in itself vitiates the trial. Provided 
the accused is examined after the evidence for the prosecution is 
Completely closed to enable him to explain the circumstance 
appearing in evidence against him It makes no difference whether 
the examination takes place before or after the framing of the 

charge 32 Bom. L. R. 596 : I. R. 1930 Bom. 314 : 124 1. C. 810 : 31 
Cr. L J. 743 1930 Cr. C. 693 ; 1930 Bom. 241. 

the statement of an accused person under s. 342 Cr. P, C. fay 
which he Implicates his co-accused Is not admissible m evidence 
against the co-accused under this sec. But such statement is 
admissible under s. 30 Evi. Act. though its value depends upon 
the circumstance of each case. 54 Bom 531 : 1930 Bom. 354 : I. R 
1930 Bom. 439 : 127 I. C. 105 : 31 Cr. L. J. 1137 1 32 Bom. L R. 747. 

S. 347. 

a if. has power at any stage of the proceedings to decide 

that the case Is one which he ought not to try and which ought 
J »- c • --J jjg should ordioarily commit 

• en completed. 1930 Cal. 666 • 

. L.J. 243 : 1930 Cr. C. 1058.* 
liscretion to decide whether 
• ■ hp tried in bis own Court 

■ o the alternations given in. 
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S. 307-~conW. 

maoifastlf wrong and unless it is necessary to do so iu the Interest 
of jastioe. 5? C. 1183 : 139 1. 0. 798 ; 1931 Cr. C. 47 : 1931 Cal. 15. 

the fact that the S. J. might and does take a different view 

of the evidence from that of the Jury is no ground for a reference 
under this sec. 1930 Pat. 208:11 Pat. L. T. 605: 120 1. C. 290: 
31 Gt. L. J. 54. 


s. 319. 

a prolonged absence of an assessor from the District 

exempts him from being an assessor under s 319. 1931 Pat. 160 • 
12 Pat L.T.209' 32Ct.L J. 740 t 1931 Cr. O. 400; 131 LC.540: 
I. U. 1931 Pat. 220, 3 Bom. 227. 6 Bom. 100 Rel. on. 

S. 326. 


it is neither illegal nor irregular for Sessions Judge to summon- 
less than eighteen persons for a trial of murder case so long as he 
takes care to summon a snfQcient number of persons to enable him 
to choose the requisite number of jurors from among them. Any 
irregularity would be generally condoned under s. 537. 1931 Pat. 
152: 131 I. 0. SOI: 10 Pat. 107: I. R. 1931 Pat. 241 : 1931 Or. O. 
392, 52 C. 1228 F. B./ol. 

S 337 

•—failure to comply with the provisions of ecc. 337 (2) Is an 
illegahty and not a mete irregularity on procedure and makes the 
trial bad. 11 Lah. 230 : 1930 Lab. 95 : 1930 Cr. C. Ill : 120 I. C. 
489 31 P, L B 496 : 31 Of. L. J. 111. 

—an approver cannot be detained in the custody of the Police. 
1931 Lah. 480 : 32 P. L. R. 728 : 1931 Cr. 0. 704, 1931 Lah. 476 Ret. on 
1931 Lah 353 : 12 Lah. 604 : I. R. 1931 Lah. 481 : I31 I. 0. 625 : 
1931 Cr. 0. 625, 

•— aa soon as a pardon Is granted to an approver with a view 
to obtaining bis evidence, ho becomes a witness ?uA* the ease and 
continues to assume that role up to the time when his failure to 
comply with the conditicn causes a forfeiture of the pardon. 
He cannot be detained In police custody, 1931 Lah. 476 : 12 Lab. 
635 ; L R. 1931 Lah. 615 : 32 Cr, L. J. 913 ; 32 P. L R. 493 t 132 I. C. 
519 : 1931 Cr. 0. 700. 

this see. makes it imperative for the prosecution to produce 

a pardon who accepted a tender of pardon hut whose tender of 
pardon has been withdrawn boforo the trial In the Sessions Court 
takes place. 1931 Lah. 102 : J. R. 1931 Lah. 897 : 33 Cr. L. J. 1126 ; 
134 L C, 193 ; 31 Punj. L. B. lOW : 1931 Ct. C. 166, 11 Lah. 230 


^' 039 . * 

—when a conditional pardon has boen tendered and accepted' 
there 'taust be good faith on both aides. It la for the Crown to 
prove tlikt the pardon has been forfeited. Mere discrepancy between 
and the evideneo aitex five months doca net dischatgc 
the pardon'!. 1930 M. W. N. 773. 
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—for the purpose of s. 312 no oath should be administered 
to the accused 35 C. W N. 490 : 5S C. 1214 : 1931 Cr C 405 • 
1931 Cal. 341 J2Cr. LJ. 667 ' 

——this see contemplates an individual examination of all the 
accused and a joint statement taken from all the various accused 
persons is not compliance with the requirements of the aeo. It is 
an illegality which vitiates tho trial. 55 B 356 : 1931 Bom'. 13’- 
130 I. C 577 • 33 Bom L R 82 : 1931 Cr C 180 : 32 Cr. L J. 572. 

this sec. IS restricted to an accused who is on trial in the- 

proceeding to whlco the sec. is applied. It does not apply to a 
person who may be accused in aome other proceeding or to a 
convicted person. A person who has been convicted can give 
evidence in the proceeding. 35 C. W, N. 490 : 58 0. 1214 • 131 Cr C 
142 - 1931 Cr C 405 : 1931 Cal. 341: 32 Cr. L. J. 667, 45 C 720* 10* 
B 390. 23 B 213^e/. ’ 

the provisions of this sec. are mandatory and should bo 

strictly complied with 1931 Mad 241 t 13! I. C. 493 ; 1930 M W N 
914 1931 Cr C. 361 : 32 Cr L 3. 757. 44 M. L J 567, F.B. ReJ 'on ‘ 
130 I C 845 • 32 Cr L. J. 633. 

—this sec. docs not apply to trial of summons cases. 9 Ran? 
506 1931 Rang 214: 134 I. C 500 : 32 Cr. L. J. 1190 : 1931 Cr C 
884 F.B . 46 M T58./of. 45 B 672, 49 C. 1075 Ite/. 

the court may draw such inference from the accused's. 

refusal to answer questions as it thinks just according to see 342* 
Of. P. C. and a 114 Ulus. (M Evl. Act. 1931 Lah. 178 : 1931 Cr O 

298 . 131 I. C. 277 : I. R. 1931 Lab. 405 : 32 Cr. L. J. 684. 

—the omission to examine the accused again snder s 34'* 
is not a circumstance which »n itself vitiates the trial. Provided 
the accused is examined after tho evidence for the prosecution is 
completely closed to enable him to explain the circumstance 
appearing in evidence against him it mskes no difference whether 
the examination takes place before or after the framing of thn 

charge. 32 Bom. L. R. 596 : I. R. 1930 Bom. 314 ; 1241, C 810 • 3J 
Cr. L. J. 743 1930 Cr. C. 693 : 1930 Bom. 241. 

the statement of an accused person under s. 342 Cr. P. C bv 
which be implicates his co-accused Is not admissible in evidence 
against the co-accused under this sec. But such statement t, 
admissible under s. 30 Evl. Act. though its value depends unon 
the circumstance of each case. 54 Bom. 531 : 1930 Bom 354 - T P 
1930 Bom. 439 : 127 I, C. 105 : 31 Cr L. J, 1137 : 32 Bom:”' R. 747'. * 
S. 347. 

a M. has power at any stage of the proceedings to decide 

that the case is one^ which ho ought not to try and which oiwht 
■hould ordinarily coc^U 
• en completed. 1930 Cal 666- 
L. J. 243 : 1930 Cr. C. 1058 * 
iscretion to decide whether 
, Court 

o the alternations given • 
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‘S. 347— contd. 

'the Schedule, but the dlseretion Is subject to review by the H. C* 
though only on definite grounds. The mere fact that the accused 
prefers a trial by jury at Sessions Court to avoid an unconscious 
bid in favour of the Govt, or the part of the M., is no ground for 
interfering with the discretion of the M who decided to try the 
case himself, when the Legislature has not seen fit to provide that 
in every case the trial at Sessions will enable the accused to have a 
jury 33 Bom. L. E. 1515, 53 8. 611 Ref. 

S. 350. 

where proceedings are in the nature not of a trial but merely 

of an inquiry preparatory to commitment, the necessity of any 
.provision for de novo trial docs not exist. 1930 Cal. 666 : I. R. 1931 
Cal. 134 : 129 I, C. 183 : 32 Cr. L. J. 243 : 1930 Cr. C. 1054. 

S. 362. 

— s. 362 is not confined to criminal offences ; It applies to an 
application under s. 488 and so ootwitbstanding the words in s. 
355, under ss. 362 (4) and 486 read together, it is Incumbent on 
Presidency M. to record evidence in the manner laid down in s. 
3S5. 1931 Bom 142 : 129 1. C. 339 : I. R. 1931 Bom. 147 : 32 Or. 
L. J. 276 ; 1931 Cr. 0. 190. 

S. 366. 

1 *1.. T.^gg 

transferri * • rwarded 

the same passsd 

without 3. 'V. J7. 

838 : 1931 

S. 367. 

it is desirable that the record of beads of charges should 

indicate far more fully than mere enumeration of the numbers of 
the sections. 1930 Cal. 712 : 1930 Cr. O. 1112 : I. R. 1931 Cal. 125 : 
129 I. 0 109 : 32 Cr. L. J. 236 

if the provisions of sec. 367 are not complied with the 

aggrieved person can justly take exception to the judgment and 
aak for its reversal. Where the facts are intricate and the evidence 
is contradictory it is incumbent on the Court of appeal to set out 
the points for decision, the decision and tbs reasons therefor 
with sufficient clearness in order to enable B C. to satisfy itself 
that the matter has been properly considered by the appellate 
Court. 1931 Pat. 379 s 134 I, C. 619: I. B. 1931 Pat. 475 : 32 
Cr. L. J. 1197 : 12 Pat. L. T. 601 : 1931 Cr. C. 907, 42 I. 0. 722 fol. 

S. 370. 

where the if. failed to comply with the provisions of sec. 

370 and it appeared that there was gross delay in the trial and that 
the records wore kept in a slovenly and unsatisfactory manner, 
held that the proccduro adopted was reprehensible. 35 C. W. N. 
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S. 374. 


the powers of the H C arc not iioiited in the case of a 

reference as they arc ordtnarily limited la the case of appeals from 
a trial held b> jury The H C can come to the cooclusion that 
the hading of the Jury is unsafe and unjustified by the evideoce 
on the record but the Court, for that purpose, deal with the case 
merely on paper-hook The H. C will always attach the greatest 
possible weight to the conclusion of the jury as they bad the 
opportunity to watch the development of the case in all its 
various stages J1 C W N 1154 : 1931 Cal. 178 : I. R. 1931 Cal. 
107 - 128 1 C 811 32Cr. L J 190- 1931 Cr. C. 242 F. B. 

S. 397. 


the word “sentence'' in s. 397 includes an order of com- 
mittal to or detentiun in prison within the meaning of s. 123 
Cr. t*. C So where a convict who was committed to prison for 
two years under s 1-3. escaped from confinement and was captured 
and sentenced to six month's rigorous Imprisonment, the second 
sentence should run consecutively to tho first. 1931 Bang. 127 ; 9 
Rang. UO I R 1931 Rang 133 5 32 Cr L. J. 714:1311.0. 501; 
1931 Cr 0 522. 30 A 334 /of. (2 Weir 452,27 if. 525. 31 M. 5l5, 

31 B. 326. 37 B 178, 2 L B B. 72) not/ol. 

the H C. has power under this sec. to direct separate 

sentences of separate trials to run concurrently. 33 Bom. L. B. 
1163 1931 Bom. 529 : 134 I. C. 1239 : 1931 Cr. C. 917, 51 A. 8S8 

/of. 

S. 401. 

where in a case of murder the plea of insanity raised by 

the accused was not made out but there were exceptional circums- 
tances in his favour, the Court while affirming the conviction 
forwarded tho papers to the Local Govt, so that the Governor 
miebt take such action under this eec. as might be deemed proper, 
1931 Lah 276 ; I. R. 1931 Lab. 931 : 134 I. C. 773 ; 1931 Cr. C. 532 : 

32 Cf. L. J. 1230 : 32 P. L. R. 331, 41 I. C 935/of. 

where the murder was committed under religious delusion 

the H C. recommended to the Local Govt, a substantia! reduction 
m the sentence of transportation of life. 1931 if. W. N. 719. 


S. 403. 

a pleader who has been convicted under s. 3 of the Police 

Incitement to Disaffection Act and under s. 17 of the Criminal Law 
Amendment Act .can be dealt with in the exercise of its disciplinary 
jurisdiction by the H. C. under s 12 of the Legal Pr. Act. There is 
In such case no question of any iodetment or trial for the same 
offence under any other law. 1931 369 ; 134 I. C 945: I. R 
1931 Pat. 497 : 32 Cr. L. J. 1256 : 18 Pat. L. T. 773 : igai 
Cr. C. 897. F. B. 

——where the M. was at fault m not framing a charge under 
both the ss. 379 and 453 I. P. C. and the accused having . 
acquitted under the latter see. a fresh complaint regarding the 

94 
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5. 403 — contd, 

ofTesce ^as made aod it further appeared tbat the complaioant 
did not have an opportunity of having the matter investtgatedr 
held that a second prosecution on the same facts ivas permissible. 
35 C. W. N 1182. 

the only meaning of the explanation is that an order 

dismissing a complaint is not an acquittal in the sense tbat it 
bars a further inquiry until it has been set aside. 1931 M. W. N. 
U49 F B, 29 M. 126, 28 0. 211/of. 

S. 408. 

—this sec. grants the right of appeal and any restriotion of 
tbat right of appeal must be very strictly construed in favour of 
the subject. 35 C. W. N. 752: 134 I.C. 1196: 1931 Cal. 642 ; 1931 
Cr. C. 842. 

where two accused were tried by the Asst. Sessions Judge- 

and one of them was sentenced to 3 years' and the other to 
7 years' rigorous inprisonment the proper forum for appeal was 
the H. 0. and not the Bessions Court. 1931 M. W. N. 1068. 

S. 410. 

—where it appeared tbat the conviction was based partly on 
inadmissible evidence and tbat the tootlve for the occurrence had 
been exaggerated, bold tbat the jury could have been misled by 
the procedure and tbat the B. C. should interfere in appeal. 52 
0 L J. 42J : 129 I. C. 680 : 32 Cr. h. J. 42 s 1931 Cr. 0. 63 : 1931 
Cal. C5. 

S. 412. 

where the accused person pleads guilty on a charge under 

6. 380 I. P C. but tbo said plea is found upon an erroneous^ con- 
ception of one's right In the property, ». 412 Cr. P. C. is inapplicable 
to the case and cannot shut out one’s right of appeal. 53 4. 437: 
1931 All. 265 : I. R 1931 All, 309 : 1931 A. L. J. 201 : 32 Cr. L J. 
57.J : 130 I. 0. 693 : 1931 Cr. C. 475. 

where an accused is convicted on his own pica of guilty 

and is merely bound over be has no right of appeal, although be 
may have been tried along with others who were convicted and 
given appealable sentences. 1931 Stud ISL : 25 8 L. R. 337 : I. R. 
1931 Sind 123; 134 1 0. 379: 33 Cr.L. J. 1142 : 1931 Cr. 0. 923. 

S. 413. 

—the provisions of see. 413 vrhich restricts the tight of 
appeal conferred by s. 408 must be strictly construed. Where the 
51. passes two separate sentences of boo of Rs. 40 on the accused, 
the aggregate of the two sentences may be taken into account so 
as to save the right of appeal. 35 C. W. N, 752 ; J931 L’al642j 
134 I.C. 1196; 1931 Cr.C.842 

S. 416A 

—where one of several accused has aright of oppoal It enures 
for the benoilt of the other accused at well. 35 O. W. if. 752 : 1931 
Cal. C42 : 134 I. 0. 1196 ; 193 Cr. C. 842. 
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S. 415 A — conid. 

—where an aceused is coiiTictcd oa bis own plea of guHtp and 
is merely bound orer. be baa do nght ot appeal, aitbough be may 
bare been tried aloag with others who were convicted and given 
appealable »enti'nce:> 1931 Sind 151 * 25 S L. R. 337 : 1. R, 1931 Sind 
123 131 I C 37J 33 Cr L J 1J42 . 1931 Cr, C. 925. 

S. .417 

an appeal from an acquittal stands on the same footing as 

one from conviction. But sound principles of oriminal juris* 
prudence require that the indications of error in a judgment of 


1331 C "95:1 R 1931 All 747 : 30 Cr. L. J. 1073 : 1931 Or. 0. 1048 
1931 All 439 : 1931 Cf C. 711 20 All. 459. contra Appeals against 
acquittal are to be judged by a standard different from that appll* 
cable to those azainat coovictioo 1931 Lab. 455 : I. R. 1931 Lab. 
833 : 133 1 C. 865 32 Cr. L. J. 1079 : 1931 Cr. C 689, 


were some grounds to justify an acquittal, or even just a reasonable 
doubt suBOorting the acquittal the H. C. will not interfere. 59 M. L. 
J. 520 ! 125 I. C. 558 : 1. B. 1930 Mad. 814 : 31 Cr. L. J.897 : 1930 Cr. 0. 
761 : 1930 Mad 704. 

. . .4 1^ ar » -^'n^ ~t . .. 


Al. W. o«.>. 

—whatever may be the value of judgment of a trial court 
which has and had an apportunily of seeing the witness and observ- 
ing their demeanour, no such reason can apply where the trial 
court convlots the accused and the first appellate court acquits him 
In such a case the H. C. is in a better position to weigh the evidence 
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S.417— eortW. 

than the lovrer appellate court and can interfere to set aside the 
order of acquittal. 1930 Lah. 403 : 1. K. J931 Lah. 201 : 129 L C. 
489 : 1. R. 1931 Lah. 201, 11 P. R. 1903 Cr. DxBS.from (1927 Lah. 178, 
7 P. R. 1904, 1929 Pat 491) Rgf. 

S. 421 

s. 421 read with s. 423 Cr. P. 0. makes it incumhent oo the 

" ' •> -- -,j QQ Qjerits, and an appeai 

learaoce of the appellant. 11 Lah. 
3lPuft3.L. R. 501 : 1930 Gr. C. 
• 1 . 685 . 

so long as reasonable opportuDitf is given to the appellant 

or his pleader to be heard in support of the appeal there is no 
requirement of postponing of the hearing of an appeal. 53 M. 865: 
59 M. L. J, 836 r 127 L C. 803 : I. R. 1930 Mad. 1043 : 1930 M. W. N. 
686 : 1930 Or. C. 1039 : 1930 Mad. 863.. 1924 M. W. If. 893 considend. 

— >it cannot be said as a general rule of law that the court is 
bound to send for the papers before taking action under s. 421 
Abate case. 

—appeals under s. 476 B ate sahjeet to all the provisions appi* 
iesbie to orimioal appeals as laid in s. 419 and the following sections 
Such an appeal oso bo disposed of eummarll/ bf the Dt. M. under 
s; 421 Cr. P. C, 34 0. W. N. 923 : 1. R. 1931 Cal. 157 : 129 I. 0. 317 t 
1931 Cr, C, 35 s 3S Cc. L. J. 325 ; 1931 Cal. 3, 1931 Pat 144 t l3l I. 0. 
536 : 1. R. 1931 Pat. 216 : 32 Cr. L. J. 735 : 1931 Cr. C. 360. 

_L g, 421 It is 

ance with the 
.t. L. T. 242:31 
695 Ref. 

though Id many cases ft may be useful to hear the pleader 

again to elucidate some point raised by a perusal of the record, 
there is no ilhgality in dismissing the appeal summaiily without 
h ■ -ecord Is called for. 1930 Pat. 

4 3r. L. J. 1131; 12Pat.L. T.J47: 

1 * I. C. 1007 Riss./rom. (1926 Cal. 

1 

—under s. 421 Cr. P. O. the court can dismiss a fail appeal sum* 
marlly. The law does not mean to fetter tho discretion of the 
Court receivlngjsuch appeals and it is not necessary for the Court 
to record Us reasons for dtsmisslog appeal. 1931 Ail. 555 : 1931 A. 
L. J. 644 : 1931 Cr. 0.897. 

S. 422 

—an appeal cannot bo admitted on tho limited ground of 
sentence only. If it Is admitted Ibo whole appeal must bo heard ; 
tiio only exception to this rule is to be found in s, 412. 1931 Pat. 351 : 
I. R. 1931 Pat. 323 : 32 Cr. L. J. 1017 : 12 Pat. L. T. 539 : 1931 Cr. 0- 
799. (41 C. 406. 0 Pat. L. T. 381) Ref. 
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a prEvatn pro^pcutor such 114 a complainant la not entitled 

to be heard under e 423. 35 C. W. N. 976 • 51 C. L. J. 144. 

improper adiniation of evidenco which perplexed the jury 

•» a point of law tin whtrb ihe H C can interfere with the verdict 
ofthejury. 55 D iV> 1931 Bom 311: I R. 1931 Bom. 39G : 133 
I. C. 713 : 32 Cr. L J 1077 • 33 Bom L. R 305. 

S. 424 

where after the hcarinp of the criminal appeal the Judge 

vas transferred and he subsequently wrote the judgment and for- 
warded the same to his successor who delivered the same, held that 
the judgment was passed without jurisdiction and must be set aside 
in revision. 35 C. W. N. 838 : 1931 Cal. 637 : 134 1. C. 1265 :?193l 
Cr. C 837. 

S. 428 

•—irrespective of whether the trial court be civil, criminal 
or revenue, the procedure on appeal under s. 476 B is a procedure 
under the Cr P. C But in so appeal under s. 476'B the appellate 
court cannot take additiooai evidence under s. 428 as tbst see. Is 
epecifieslly limited to appeals under the chapter in which It 
occurs. 1931 Lah 761: 1931 Cr. C. 1065 F. B. contra, the appe- 
Hate court acting under s. 476-B has inherent power to take 
additional evidence. 1931 Sind. 115: 1931 Cr C. 733: 25 S. L. R 
68: I. R. 1931 Sind 159 : 134 L C. 1007, 5l M. 693 not fol., 44 
M. 57/of. 

S. 429 

—the case laid before a third Judge under s. 429 is the 
complete case in so far as the two Judges who first beard the 
appeal have diferiod ss regards particular appellants but not 
the case of the other appellant as to whom they did not differ 

1931 Lab 513: I. R. 1931 Lab. 573: 132 1. C. 381 : 32 Cr. L J 868* 

1931 Cr. 737. 

S. 435 

•' — the powers of the H. C. under s. 435 are discretionarv 
The H. C. did not Intsrfere where the lower court refused ad- 
j'ournment on application under s 526 (8) but It appeared that the 
application was not ftono/de. 35 C. W. N. 1112:1931 Cal R'>R . 
1341. 0.1057; 1931 Cr.C. 812. • -o . 

——the word “made*' in see. 435(4) means not only •'made" 
but “entertained and decided." So where the Dt. J. to whom an 
application under this sec. was originally made declined to no 
into the merits of tho application and said that the more coove 
nlent course would be to represent the application to the Session. 
Judge, it is no bar to the latter entertaining a similar anoHeatirm 
54 M. 842 : 134 I C. 993: 1. B.1931 Msl 878 : 1931 if w w 

771 : 1931 Mad. 772: 61 U.L.J. 123; 1931 Cr.C. 1028 ‘ ^ 
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S. 436 

—3 8. J. >jas no power to make sn order dJreotlng further 
inquiry by a particular M. suhordiaate to a Dt. M. 1930 Mad. 983 : 
I. B 1931 Mad. 223 • 129 I. 0. 79 : 32 Cr. L. J. 226 ; 1930 M. W. N. 
911 : 1930 Cr. C. 1199. 

‘•farther inquiry'* which may be direoted under s. 436 U 

not confined to a further inquiry under s. 202. 1931 Pat. 50 : I. R. 
1931 Pat. 177 : 32 Cr L. J. 548 : 130 I. C. 529 ; 1931 Cr. C. 146 : 
12 Pat. L. T. 729. 1929 Pat. 469 Jtef. 192S Cal. 578 DiaL 1928 Pat. 
12 Doubted, 1929 Pat. 644 approved. 

a gubordlnate M. directed to make further enquiry into 

a warrant case by an order under s. 436 haa all the powers provided 
for by chap. XXI of the Cr. P. C. 1931 Rang. 225 s 3 Rang. 339 : 
132 I. 0. 822 : I. R. 1931 Rang, 214 ; 32 Cr. L. J.950 : 1931 Cr. C. 865 ; 
1931 Cr. C. 865 F. B. 

5. 438 

in the case of an acquittal where the Local Govt, does 

not appeal or where tbePt.M. doea not move the Local Govt, 
to appeal, the H. C. will not. (as a general rule), entertain reference 
direct under a. 43S. 1931 Lab. 533 : I. R. 1931 Lab. 913 : 32 P. L. 
S.759 s m I. C. 208: I. B. 1931 Lah. 912 : 1931 Cr. 0, 733. (24A. 
346, 25A 138, 38 M. 1028) Hel on. 

•~>the practice as regards reference in case under a. 145 
Or P C. is exactly the same as the practice in any ordinary caae 
and there ought to be no reference merely upon differences of 
opinion as to the value of evidence. £voq in ease of error of law 
reference should not he made unless )t is of such a character as 
to call far Interference by higher authority. 58 C. 1031 : 35 C. 
W, N. 374 ; 1931 Cal 619 s 32 Cr. L. J. 123T ; J. R. 1931 Cal. 915 : 
134 I. C. 915. 1931 Rang. 225 : 132 I. C. 822 ; 9 Rang. 239 : 32 Or. 
L. J. 950 ; 1931 Cr. C. 865 F. B. 

S. 430 

■ ■ it would not be fair in revision to alter a conviction under 
the Arms Act to one under the Explosives Act. 53 A. 226: 130 
I. C. 626 : I, R. 1931 All. 290; 32 Cr. L, J .564 : 1930 A. L.J.1467: 
1931 All. 17 : 1931 Cs. G. 33. 

•—competency of a friend of a person convicted to apply 
In revision; dUcussed. 58 Cal. 13D): 1931 Oal. 410; 35 C. W. R. 
716: I. R. 1931 Cal, 558 ; l32 I.C. 174; 32 Cr. L, J. 844 : 1934, 
Cr. 0. 506. ^ ^ ^ ‘ , 

Hate court acc< s . . • • ' ■ 

439 In ail case • ■ • . - . .... 

1931 Lah. 761 : ’ : ’ *! • 

—where ■' ^ 

Or Revenue Cou : I'' . " • . : a' . ■ ' ■ 

can exercise Its ■ » • s' : ■ ■ . ■■ , 

K. 775: 193l Lau out : la4 L O. Iuuo'.IjsL <jr. \j. <uu, C. 
477 /M. on. 
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S. 439 — contd. 

it is brutal tbiog for a man to beat a woman with a heavy 

stick and to hurt her OD vital parts causing such injuries that sbe- 
diedinZdays. A sentence of 1 year's rigorous imprisonment in such 
a case is too short and should he enhanced. Above case. 

S. 446. • ■ 

the effect of s. 446 is to debar a II. from cancelling a ebarg® 

which has once been framed against a person who has claimed to 
he tried under the ptavtsions of Chap. XXXIII as a European 
British Subject and whose claim to be so tried has been upheld 
by a competent Court under s. 443 1931 All. 366 j 132 I. G. 332 : I. 

R. 1931 AU. 492 • 32 Or. L. J 866 ; 1931 A. L. J> 526 : 1931 Or. C.. 
622, 1929 Ail. 84 Hef. 

S. 471. 

—the remedy by way of habeas corpus cannot be invoked 
unless it IS shown that the retention of tbe minor child is illegal 
or improper. 54 M. 759 : 134 1. C. 1215 r 1931 Or. 0. 1029 : 61 M. L. 
J 219 : 1931 Mad. 773. 

S. 476. 

*->-wben a person makes one statement in the committing Court 
and a contradictory statement in tbe Sessions Court, tbe Sessions 
Judge can complain io tbe alternative that one or tbe other of tbe 
statements must be false. A false statement at tbe committal stage- 
which eventually on a trial is “in relation to" tbe trial. 61 M. L. J. 
914 • 134 I. C. 1137 : 1931 Jf. W. N. 1061 : 3931 Mad. 778 : 1931 Or. 0.. 
1034,100 1,0. 537 /0/. 

the mere fact of a telegram sent by the complainant tothe- 
O. S. P. being exhibited and hied in tbe case does not make the 
contents of it a matter relation to the proceeding" in the Court 
so as to Rive the court jurisdiction to action under s. 476 against 
persons not parties to tbe proceeding but whose names are men- 
tioned in the telegram. 1930 M. W. IT. 1130 F, 0. 

’ ’ . • jq for the transfer of a case 

•n was seen coming out from 
' ■ ’• 3rted by an afSdavii and the 

. • * by 3 counter-aSidavU which 

was supported by tbe st.-itement of the M. and complaint under s. 
193 I. K 0. was ordered to be drawn up sgainat the complainant, 
held that it was an unwise course to act upon the countcr-aflidavlt 

i . i, . •».- — ‘•sn the difficulty could 

inders. 476. S8 0.1211: 

35 0. W. N. 690 : 53 
438. 

—sub-sec. (4) of sec. 195 means that where a party to a 
proceeding is alleged to be guilly of conspiracy to commit or of 
abetment of an offence of forgery committed in respect of a docu. 
ment produced or given in evidence In a proceeding in any court the 
bar Imposed by 8. J95 applies but a person who Is not a party gets 
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S. 476— confd. 

Jiidgp cnn Jook at docHments aod taka DvWenep bnt ha caonot 
baso liis order on the police report. 5S C. 727 : 35 C. W. N. 9S : 
1931 Cal 43S : l32 I. C. 241 : 1. R. 1931 Cal. 561 : 33 Cr. L. J, SS3 ; 
1931 Cr. C. 590. 

— -where a person is alleged to haTe gWcn false CTldence before 
arbitrator an appUoatioQ under 9. 476 in the court in which the suit 
wn.s Instituted is necessary. But whether a pnllminar.r Inquiry is 
nocessary or not will depend upon the facts end circumstances of 
c.Nch case. 58 C 215 : I. R. 1931 525 : 32 Cr. L. J. 828 : 132 I. C. 93 ; 
1931 Cr. C. 59S ; 1931 Cal. 43G ; 

^iinder s. 476 it is not necessary that there should bo an 

espress findiiig to the effect that an Inquiry Is expedient la the 
interests of losticc. Such a finding maT be implied from the com- 
plaint Ujself. 1930 .\r. N 992 ; 59 if* L. J. 850. 128 I. O. 719 : 
32 Cr. L. J. 200, 55 C. 279 Ref. 

an order under s 476 should be made either at the close of 

the proeeediuga or so shortly thereafter that it may reasonably be 
said that the order is part of the proseediog. The delay In atartlng 
proceedings under a. 476 should not rccelro any enoouragement, as 
It Is bighty unjust or improper. 1930 Lab. 316 1 126 J. C. 794 : 31 
Cr L. J 1135 : 1930 Cr. C. 348 : 1. R. 1930 Lah. 794. {31 il. 140 F. Q. 
32 Mad. 49. F. B./o{ 43 B. 300 not /of. 

—^under this see. the court may take actioa of its own motion, 
tyhen a pleader merely brings the matter to the noticooftbe court 
It it not necessary th ‘ - — - 

Matters under a. 476 mus< 
duty undertaken for the 
purity of the ndministrat 
C. L. J. 721 s 129 I. C. 561 

— ^a Panchayat cxeroUIng Jnrisdlctiou In civil matters Is a 
Civil Court and is subject to the jurisdiction of the pt. Judge. To 

such case a. 19* f,)o« 

atatemeni made . ■ . 

who thereupon • ■ 

of the Collector c • 

2S0: 1931 Cr. C . : 

32 Cr. L. J. 5SS ; *. »... o. 


— .-a comrleloaot o •-**- — *“•' ^.^nnot be 

filed by any civil. RctC • ■ ts inherent 

power except in the cave ■ Jl All. 4(3: 

134 I. C. 225 I I. R. 1931 Cr. C. 715 : 

1931 A.L. J.f.97. Sp. B. 


——the power to direct prosecution under s. 476 It conferred 
not on any particular individual but on the •’Court*’ which tnlghl 
at any time when the order is made be presided over by another 
officer. 34 C. W. N.914 t 52 C. L. J. 87: I R. 1931 Cal. 2W : 129 
I C. 561 : 1930 Cr.C. 1129 : •9S0Cal. Ttl. U C. W. N. 799 ffel. on. 
——the exact words of the see. are not essential : it it suCIcient 
the record shows etesrly that the court has applied Its mind to 
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S. 476 — eontJ 

tlie queitlon of czpcdiencr aod bas come io conclusion tbat an 
-coquirf >3 expedient A finding that tbe eTidence given was false, 
followed by r- complaint would be sufficient to raise tfae inference 
that the Judge found that an enquiry was expedient. 58 C. 1117: 
35 C. W N. 400 1£)J1 Cai. 190: I. R 1931 Cal. 544: 132 I. C. 160: 

32 Cr L. J 81’: 1931 Cr C 254. (55 0. 279 p. 284. 52 C. L. J. 
«) ffef 

it cannot be said a« a rule that in all cases where the words 

of s 476 are not copied out in the judgment the H. C. will 
necessarily interfere in revision 58 C. 965 : 1931 Cal. 760 ; 1931 Or. 
C. 1006 • 1. R. 1931 Cal. 914 • 134 J. C 914 : 32 Cr. L. J. 1236. 

—~the dismissal of an application to direct a complaint under 
e. 476 Is DO bar to tfae jurisdiction of the M. to entertain a second 
application for the same purpose 1931 If. W, N. 1(148 : 61 if. L, J. 
€86 34 L. W C29, 29 M. 126. 31 M. 543. 8 Pat. 738 /of. 

when a Court refuses to complaio under s 476 it amounts 

to an order to tfae effect tbat it will not complain and is governed 
by Art. 154 of the Limitation Act 1931 if. W. N, 1064. 52 B. 164, 

52 C. 1009. Re/, 

——where an order under a. 476 is passed by a Civil or 
Revenue Court, « 439 Cr. P. C. bas no application and tbeH. 0. 
<an czereise its revislonsi powers under s 115 Cr. P. C. 35 C. W, N 
775 : 1931 Cal 604 : 134 I. C. 1063 : 1931 Cr. C 756. 4 0 0. 477 Ref. on. 
l2Pat.L. T. 671: 1931 Cr C. 999 : 1931 Fat 41 1 , 7 Pat. L.T.199 
Contra, revision lies under e 439. 1931 Lab. 761 : 1931 Cr. 0. 1065 
P. B.. 1931 Lab. 103 : 32 Cr.L J. 647: 131 I. 0. 216: 32 P. L. R. 
46- 1931 Cr. C. 169. 

S. 476-B 

— only one appeal lies under «. 476-B. Therefore when an 
appellate court makes a complaint voder that eec. on appeal or 
refuses Ito make a complaint, no further appeal lies to tbeH C. 

53 A. 416 : 1931 Ail. 805 : 32 Cr. L. J. 367 ; I. B. 1931 A. 136 : 129 I. C 
264 : 1931 Or. C. 449 : 1931 A. L. J. 117 : 55 C. 765 /of, .5 pat. 262 
not /of. 

Irrespective of whether the trial court be civil, criminal 

or revenue, the procedure on appeal under a. 476-B is a procedure 
under the criminal Pr. Code. The appellate court cannot make a 
remand to the trial Court but ft can itself make an inquiry 1931 
•Or. C. 1065 : 1931 Lah 761 F. B. 

appeals under s. 476-B are subject to all tfae provisions 

applicable to criminal appeals as laid down in s. 419 and the 

r- - — V. J- 1 . . 


nberent 
!. L. R. 
if. 633 
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S. 476- B — contd. 

an appeal lies to the H. C. from the order of the Dt. Judge 

making a complaint on appeal from the subordinate Judge who 
had refused to do so. Irt Pat. 446.* 1931 Pat. 343 : 133 I. C. 683: 
32 Cr. L. J. 1065 : 1931 Cr C. 791: 5 Pat- 26S /of. 55 C. 765,6 Lah- 
56 not fol 

• where an order is passed under s 476-B the H. C. can 

laterfere with the same only if it falls within one of the grounds 
mentioned m s 115 C. P. C. 34 C- W. N. 914 : 52 C. L. J. 87 : 
1930 Cal. 721 r 1930 Cr. C. 1129 ; 129 L 0 561 : I. B. 1931 Cal 209. 

the words "such a complaint” in s. 476-B. are not confined 

to complaint or application by some party. Even complaints 
made by the court of its own motion are appealable. 59 M. L J. 
850- IR. 1931 Mad. 143 : 128 1 C- 719: 32 Cr. L. J. 200 : 1930. 
M. W. N. 991 : 1931 Mad. 16. 

S. 480. 

— >-in the absence of direction by tbe Local Govt, as regards 
the Sub-Beglstrar being a civil court within the meaning of ss. 
480 and 482 Cr P. 0 an offence under e. 228 I. P, C. if committed 
before a Sub-Reeistrar, cannot be dealt with under ss. 430 and 482 
Op. P.C 37 0.1007: 34 C, W. N.56: I. B. 1930 Cal. 629 : 125 LC. 
853 : 31 Cr L. J. 942 : 1930 Cr. C. 542. 

S. 461. 

a consent order under 8. 488 is. as such, no bar to a suit by the 
husband for the restitution of conjugal rights unless tbe husband’' 
had consented sot merely to tbe order for malnteoanoe but that 
in all eircumstaaces tbe wife should live apart from bim. 54 
558:1. B. 1931 Mad. 527 j 1311. C. 463: 1931 Or. C. 546 : 1931 Mad. 
482 : 193 M, W. H. 364. 

—-the husband’s father cannot be ordered to make monthly 
allowance for the maintenance of the sister-in-law. 32 Cr. L. J. 
1175 : 1931 Lah. 532 ; 134 J. O 483 : 32 F. L. B 346 : 1951 Or. C. 772, 
not such order can be passed against the mortgagee of the husband. 
35 C. W. R. 692 : 1931 Cal. 641 : 134 I. C. 1199 : 1931 Cr. O. 844. 

• i., "J »r t. of recording 

' ' ‘ . case is likely 

. ! ■ “ make notes 

‘ ... • . . • 142 : 129 1. 0. 

• • .* .1499. 

there is nothing in tbe language of e. 4S8 (8) Cr, P. C. 
which makes it necessary to assign a strict or technical meaning 


to the words “las ' ' 'SO words 

denote permanent 'a house 

where the conpto • the SCO. 

»nd the proeecd/o,,« • , an where 


the husband has some other permanent residence. 54 D. 548 : 1930 
Bom. 348 : 127 I. C. 179 : 31 Cr. L. J.1157 : 1930 Or.C 780. 
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S 491 

declarntion of Martial law, power of the court to coosider 

the necessity— Sliolapur Slartiat Law Ordinance, IV of 1930 ; SS B. 
263 1931 Bom 37 : I. It. 1931 Bom. 196 ; 129 I C. 596 : 32 Cr. L. 
J. 403; 32 Bom L R 1613. 

S 494 

the terms of s. 494 are very wide and the court has been 
given a diSLrotion. The test whether m givng consent for with- 
drawal of prosecution the Court has been influenced by circums- 
tances which ought not to have influend the court. 54 C. L. J. 
253 - 36 C. W. N. 16. 1931 Cal. 607; 134 1 C. 1045 ; 1931 Cr. C. 
759 In a suitable case the court may still give consent to the 
public prosecutor to withdraw from the prosecution if it finds that 
there are good reasons for doing so. Consent is not to be 
given as a matter of course neither is it to be reasonably withheld. 
Legality of the action of a Public Prosecutor in entering 
appearance simply for the purpose of withdrawal considered. 
Same case 


S 496 

—the principle to be deducted from ss. 496 and 497 is that 
grant of bail is the rule and refusal is the exception. An accused 
person 18 presumed under (be law tube innocent till his guilt is 
proved An accused person is entitled to every freedom and every 
opportunity to look after his ease and be will be In much better 
sosltlon to look after bis case tbao if he were in custody. 1931 
All. 356 i I. R. 1931 All. 838 ; 134 1. 0.842 : 32 Cr. L. J. 1271; 1931 
A. L. J 515 ; 1931 Cr. C. 612. 


S. 497 


s. 498 is not controlled by s. 497, except where there are 

mot reasonable grounds from believing that the accused is not 
cuilty in which case it becomes the duty of the court to release 
him. 1931 All. 504 : 1931 Cr. C. 892 ; 1931 A- L. J. 773. 

s 497 (1) has no application to on application for bail 

presented by person accused under s. 121-A, 1. P. C. during their 
•trial even if It i* made before a M. Where an investigation or 
inquiry or trial has been proceeding, the appropriate provision 
applicable Is sub-sec. (2) of 8.497. 1931 All. 356 j I. R. 1931 AIL 
858 : 134 I. C. 842 ; 32 Cr. U J. 1271; 1931 A. L. J. 515: 1931 
•Cr. C. 613. 


the dlscretloD of the H. C. or of the Sessions Court in 

granting ball is not limited to the consideration set out in a. 497 
•but that ooDSideraticn Is material to be considered along with 
other circumstances, obore ca»e. 

S. 498 

——no accused person has any right under the law to be 
.allowed to argue in person on application for ball but such per- 
mission may be given under special circumstances. 1931 AIL 356 



S. 498 — contd, 

I. R. 1931 All. 858 : 134 I. O. 842 : 32 Gr. L. J. 1271 : 1931 A. L. J' 
515 z 1931 Or. C. 612. 

where several accused are tried for an offence under s. 

121A I P. 0. and several witnesses examined and several docu- 
ments filed the best course is to refrain from giving separate 
reasons in the case of each accused as to the refusal of bail and 
simply to state the final conclusions 1931 All. 504 : 1931 Or. C. 
892 : 1931 A. L. J. 773. 

——the Legislature has given the H. C. and the Sessions Court 
discretion to act under s. 448 unfettered by any limitation. 134 
I. G. 842 ; 32 Ci. L. J. 1241 ; I. E. 1931 All. 858, 

as regards serious nonballable offences punishable with 

death it cannot be said that the grant of bail is the rule end 
the refusal the exception. 1931 AIL 504: 1931 Or. C. 892: 1931 
A L. J. 773. 

S 516. A 

where a motor driver is prosecuted for an offence under s, 

338 I. P. G it cannot be said that the car has been used by the 
accused for the commission of the offence within the meaning of 
8. 516A and it IS illegal for the 5f. to detain the motor car pendiog 
the trial. 1931 Lah 565 : 1931 Cr. C. 835, 4 P. L. R- 1904. 

S. 617 

—where a meter bus was sold under a hire-purchase system, 
and the hirer having defaulted the owner launebod a criminal 
case for theft but the charge was not proved and it appeared 
that the criminal proceeding was launched in order to evade a 
civil suit the 5r. should restore the property to the hirer from 
whoso it was seized and direct tba complainant to bring a 
civil suit. 35 C. W, N. 198: 1931 Cal. 455 : I. R. 1931 Gal. 614: 
132 I. C. 902 z 32 Cr. L. J. 983 : 1931 Cr. C. 607. 

S. 522 

a third person who was not a party may be dispossessed if 

the court finds that possession was with the complainant and be 
was dispossessed by force <i/or/ior« in the case of an accused person 
who bad an opportunity of disposing complainant's possession 
and pTOving his own such an order U legal. 55 B. 155: 1931 Bom. 
77 : 1 R 1931 Bom. 145 j 129 I. 0. 337 : 32 Cr. L. J. 275 z 32 Bom. 
L. R. 1496. 

though in the case of an order under a. 522 a notice Is 
usually given, ■pccially to tbird parties, it is not absolutely necessary 
in law, and its absence does not render the order bad. above case, 

—this 800 . gives tbe coovlotlng court tbo power to make a> 
consequential order which materially follows from Its findlDg that 
tbe complainant was dispossessed by force. Though a conviction 
is necessary under this ece. but not neccisarily tbe conviction of 
all the accused. 55 B. 155 : 1931 Bom. 77 t I. R. 1931 Bom. 145 r 
129 I. C. 337, 32 Cr. L. J. 275, (31 O. 681 F. B., 23 B. 494) /of. 37 
A. 651 Diet. 
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S 626 

tbe fact that tho tryiQR M. Is & personal frien<l of the com* 

plainant is no {rround whatever for traoferriog tbo case because Magis- 
trates and Judges quite appreciate the duty of being Impartial 1931 
Bom 306 131 I C 891 , 33 Cr L J. 805 ; 1931 Cr. C. 350. 

it IS desir.ihle that the practice which prevails in tbe 

H. C. in applications for transfer of furnishing the applicant with 
a copy of any report of the Subordinate Court should bo followed 
In the Chief Presidency Magistrate’s Court. 1931 Bom. 206 * 33 
Bom. L R. 3U 131 I C 831 1931 Cr. C. 350 : I. R. 1931 Bom 315. 

where an affidavit is filed along with the application for 

transfer under s 526 and it purports to have been sworn before 
one officer of the Dt. Judge's Court aod not before H. C. as required 
by s 539. the said affidavit not being sufficient for the purposes 
of 8 526 (4) the application for transfer cannot be entertained 
1931 Cal. 710 . 134 I. C. 127$ t I93l Cr. C. 990. 

a Magistrate’s refusal to grant an application for adjour- 

ment under s. 526 (8) to move th« H. C. is not justified but it it en 
irregularity which can be cured by a. 537 and connot be a ground 
for transfer of the case. 35 C. W. N. 1112: 1931 Cal. 636: 131 

I. C. 1057 : 1931 Cr. C. 810. 

-^tho provision of law contained In sub see. (8) is imperatira 
and where the M. does not grant adjournment, all the subsequent 
proceedings are illegal and except as regards any emergent order 
that may be found necessary m the Interest of justice, without 
jurisdiction. 1931 Bom. 411 : 134 I C. 361 : 32 Cr. L. J 1161 ■ 1931 
Cr. C. 726 • 33 Bom. L. R. 66$ (53 if. 165. 35 C. 455 : 1929 A]} let 

1930 All 263) /of. 

S. 637 

when a charge is defective under s. 234 as having been 

presented out of time the trial is vitiated. The defect in the charea 
is not mere irregularity to be cured by a. 537, 31 C. W N QSo • 
I. R. 193i Cal. 112 ■ 128 I. C. 816 : 32 Cr. L. J. 195. ' ' 

where the disobedience to an order under the Police Act 

was described in the charge as an offence under s. 62*A (6) of the 
Calcutta Police Act and though it was also an offence under e 
183 I. P.C. it was not so described, held that the description 
given must be considered as Incomplete and the provisions of «« 
225. 223 and 537 Cr. P. 0. apply. 58 O. 1303 : 35 C W N 7lfi • 
I. R. 1931 Cal. 558 ; 32 Cr. L J. 844 : 132 I. C. 174 ; 1931 Cr. C 506 *’ 
1631 Cai 410. -v.ouD. 

an erroneous decision as to she right of reply cannot be treated 

as such an illegality or such a substantial inegutarlty as to vitiate 
the whole proceedings and to call for aretrial 1931 Lah 534 * 1 t? 

1931 Lah. 660 : 123 I.C. 692: 32 Cr. L.J.941s 1931 Cr. C* 774 ' 
32 P, L. C. 435. 

failure to conduct an Invesllgatlon Into an offence by the 

police properly cannot vitiate a trial which has teen started 00 
the final report after the investigation where there i* «« 
allegation of Irreguiarity or Illegality in the conduct of the Itial 
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S. B27—contd. 

131 I C. 17 s 1931 Pat. 150: 32 Cr. L.J. 633r 12 Pat. L.T. 398 s 
1931 Cr. C. 390. 

the mere failure to suntmoo the full number of jurors will 

not by itself vitiate the trial unless itisaho^^n that the accused 
were m any manner prejudiced by the alleged irregularity. 10 Pat. 
107 • I. R 1931 Pat. 243 : 131 I C. 801 s 32 Cr. L. J. 797 : 12 Pat. 
L T. 798 : 1931 Pat. 152. 57 0. 1228 F. B.. /of. 

non-compliance with the provisions of s. 342 Cr. P. C- does 

>not amount to a mere irregularity. 32 Cr L. J. 873 : 130 1. C. 845. 

— — the provisions of s 526 (2) being imperative the refusal of 
an adjournment contrary to the terms of the sec. vitiates the whole 
-subsequent proceedings, it being an illegality and not merely an 
irregularity, 1931 Bom 411 : I. R - 1931 Bom. 473 : 134 I. C. 361 : 33 
Bom L R. 668 . 32 Cr. L. J. 1161. contra below, 

a Magistrate'scefusaltograot an application for adjournment 

to move the N. C. is sot justified but it is an irregularity which can 
be cured by applying s. 537. 35 C. W. N. 1112 ; 134 1. 0. 1057: 
1931 Or C. 810 . 1, R 1931 Cal. 626. 

—a trial should he set aside for illegality or Irregularity (1) 
if areally important provision of law has been violated, or (2) if 
tbe accused person has been or may have been prejudiced by the 
irregularity or illegality committed. 1931 Rang. 244 : 0 Rang 506 : 
1931 Ct C. 884 i 134 I. C. 500: 32 Cr. L. J. 1190 F. B., 5 Rang. 
53 P. C. Ref. 

S 639. 

where an affidavit Is filed along with the application for 

transfer but it purports to have been eoon before the officer of the 
Dt. Judge's Court the said affidavit not being sufficient for the 
purpose of s. 528 (4) the application for transfer cannot be entertained, 
1 14 I. C. 1278 : 1931 Cr. 0. 990 1 1931 Oal. 710. 

S. 640, 

there is nothing in s. 113-A Cr. P. C. which can exclude 

the exercise of the court's inherent powers under s.- 540 Cr. P. C. 
58C. 4Gl:I. R. 1931 Cal, 862 : 114 I. C. 574 : 1931 Cr, C, 679: J931 
Cal. 527. 

S. 64t. 

a notification issued by the Local Govt, under s. 541 Cr. P. 0. 

prescribing Police custody for approvora Instead of detention in 
jait nr judicial loch up Is ultra vires. 1931 Lab. 151 : ]3 Lah. 604 
J9I Cr.. a C25: 131 I. 0, 635 ; 32 Cr. L. J. 013. 

-^—8. 541 (I) of the code can come Into operation only when 
there Is no other law proridiog for the custody of the approver 
The Prisons Act contains such provisions, therefore, the sec. Is 
In.npplicahlo to the case of an approver witness. 19JI Lab. 476 : 
12 Lah. CIS: I. 11. 1931 Lah. 615s 32 I*. L. H. 493 : 112 I.C.519. 
32 Cr. L. J. 913. 
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S 661 A, 

—'3 cotnpIaiDt outside the proviaioDs of sec. 475 cannot be 
filed bj* anf Civil. Revenue or Criminal court under its Inherent 
powers except m the case of the H. C. under s. 461 A, 1931 All. 
443: J34I. C. 225- I R. 1931 All Ml: 1931 Cr. C. 715 : 32Cr.L.J. 
1105 : 1931 A. L. J 697. 

where a prisoner complains to a court that be Is not 

treated in accordance with the jail rules the court has jurisdiction 
to enquire into such a complaint and pass Decessar7 orders. The 
position of the Subordinate court is not different from the H. C. 
in this respect. 1931 Lah 562 : 133 I. C. 59 : 32 P. L. R, 586 : 1931 
Cr. C 850 • 32 Cr. L J. 9S8 

though there is nothing in e. 222 (2) to prevent separate 

trials in respect of various sums of money misappropriated on 
several different dates the court may in appropriate esses stop the 
trial if it is shown to he oppressive or an abuse of the process of 
the court. 129 I. C. 750 : 59 Al. L. J.'854 : I. R. 1931 ilad. 219 : 

1930 Cr. C. H9» ; 1930 Uad. 978 

Cross Cases. * 

There is no provision in the Code to tr^ two cross'cases 
at the same time before the same jurors. 54 C. L. J. 146: 1. R 

1931 Cal. 896 ; 32 Cr. L. J. 1233 j 134 I. C. 896 : 1931 Cal 709 • 
1931 Cr.O 969 

Penal Code. 


it is altogether inappropriate to add a fine to a substan- 
tial term of imprisonment. It is only in very exceptional cir- 
cumstances that it is suitable and appropriate to inflict a fine as 
well as a substantial term of Imprisonment. 35 C, \V. If. 519 • ^931 
CaU 710 : 134 1. C 1136 : S3 C. L. J. 455 j 1931 Cr. C. 990. 

5. 124-A. 

just as receivers of stolen property are probably worse than 

thieves because without reclevers there would be less thieves so 
the publishers of seditious matters are probably worse than the 
authors of seditious act because the seditious act of the author would 
be far less extensive lo their operation If It were not for the existence 
ofpcrsons able and willing to print and publish them. 53 C L J 
182 : 131 1. C. 671 ; 32 Cr. L. J. 742 ; 1931 Cal. 349 ; 1931 Cr. C. 413. 

S. 141. 

——the promulgation of an order under s. 30 (2) of the Police 
Act, to the effect that persons directing or promoting assemblies 
should get the permission of he Pt. Supt. of Police is not a ‘'legal 
process" but it is the execution of the law as laid down in a ?rt nr 
the Police Act. 54 M. 1023 : 1931 M. W. N. 489 : 61 JJ L j • 
1931 Mad. 484 : 131 1. C. 844. 2 Pat. 134 F. B. Re/. * 

«-^tbe disobedience of a notification under the Police Act 
resistance to the execution of "legal process** within the . : 
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S. 141--con<d 

of B. 141. 55 B. 725 : 1931 Bom. 520 : 1931 Cr. C. 952 : 33 Bom. L. B. 
1169. 

—when an order prohibitiag a proceBsioa on a particular day 
and place is lawfully made that order is law and if the Police are try* 
ing to execute that law by preTenting the procession from proceeding, 
the resistance by a body of persons consisting of more than five 
brings them within s. 141, 58 C. 1303 ; 1931 Cal. 410 : I. R. 1931 Cal. 
558 : 132 I. C. 174 : 32 Cr. L. J. 844 : 35 0. W. N. 716 : 1931 Cr. C. 506. 

S. 147. 

where the order had been published in serersl newspapers 

and by distribution of leaflets, and the prisoner had been personally 
served with a copy of it and tbe Police officer again drew his atten- 
tion to It in the presence and hearing of bis supporters and those 
members of the procession who crowded round him, held that five 
persons had knowledge of tbe order. 58 C. 1303 s 35 0. W. N. 716 : 
132 I. C. 174 ; 32 Cr. L. J. 844 : 1931 Cr. C. 506. 

S. 188. 

—under a 188 mere disobedience of order does not constitute 
an offence in itself. There must be a disobedience of the order and 
then it must be shown that the disobedience has a certain conse- 
quence or tends to some result. 58 C. 971 : 35 C. W, N, 257 t ISA 
I. C. 241 s 35 0. L, J. 461 : 32 Cr. L. J. 511 ; 1931 Cr. C. 154. 

S. 188. 

where two police constables went at night to a house of a 

dagi who was under police surveillance and called him out from a 
public street and tbe brother of tbe oame out with a lathi in 
his hand and enquired why they came and tbe facts were ex- 
plained the accused threatened the constables with breaking their 
heads and while this happened tbe dagi came out and stood by, 
held that the accused was guilty under e. 189 I. P. C., 58 C. 392 r 
1931 Cal. 448 : 32 Cr. J, 1181 ; 1931 Cr. G. 600 ; 134 I. C. 636 

S. 201. 


—the accused cannot escape a conviction under this sec. 
merely because he has been charged also with the principal offence 
or because there are some grounds for suspicion that he might be 
the principal culprit. If the a ' ' aver 

offence under s 302 I. P. O. he ma • nder 

this sec. 10 r.at. 140 : I, B. 1931 1931 

Pat. 172 : 132 I. C. 876 ; 1931 Cr. ( W. 

N. 166) Br/. 
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SUPPLEMENT. 

ARMS ACT (XI OF 1676). 

S 4 

— loobo parts of revolver id rusty condition but which may 
l>e Used if cleaned and oiled are “ arms.'* 37 C. W. N. 234. 

S 14. 


^—-license or exemption not granted under the Act or Rules 


the word '‘extent” cannot be limited to mean territorial 

extent Possession of unlicensed arms is punishable under s 19 
tead u ith sec 14 60 C 445 : 37 C. W. N. 93 : 34 Cr. L. J 363 • 1933 

Cal 218 . 1933 Cr. C. 299 : I R 1933 Cal. 301 : 142 I. C. 522. 

s. l4 prohibits an unlicensed person from gomg armed with 

any kind of arms. To be in possession or control of arms other 
than those mentioned in sec. 14 is not an offence, though it is an 
offence to go armed with thoAi as provided in s. 13. 1933 Cai no? 
1913 Cr C. 1154. 

S. 19 

all the members of a joint Hindu family are liable for the 

possession of an unlicensed gun and they may all be tried on the 
charge. 54 A 411 139 I C. 153: 33 Cr. L.J. 719; 1932 alt 

570 . I R. 1932 All. 535 : 1931 All. 441 . 1932 Cr. C. 5S1. * 

mere negotiations for sale to a parson who has no license 

1 . not in itielf an offence ; an offence under cl. (a) la commuted 
only if the weapon is actually delivered to a person who bn* 
licence. 60 C. 445 : 37 C W. N. 93: 1933 Cr. C. 299- 1933 21 R?^? 
Cr. L. . . 363 : I. R. 1933 Cal. 301. 

the possession of arms of which a licence has not been 

renewed is punishable under s. 19 (/). Above caie. 

conviction under this sec. requires the possession of some 

particular person over that article. The head of the family cannot 

be committed merely on «»«-♦ . 

were found in the grain i 
1933 All. 195 : 1932 A. : 

570 Dias. from. 

knowledge of possession of arms by associate 5 ? 

punishable. 37 C. W. N. 201 : 1933 Cal. 132 ; 34 Ci. L J ‘> 99 . 119 
I. C. 280 : I. R. 1933 CaL 246. * • ^*2: 

S. 20. 

—where a person in unlicensed possession of a revolver and 
cartridges gave the revolver to some one else to conceal it and ih 
possession of the revolver was in .some way connected with tv 
political opinions of the accused, the accused was i.avil . ‘v 
convicted under s. 20. 37 C. W. N. 195? 1933 Cr. C. no- jjJl 
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S.ZQ—conid. 

—what constitutes possession of arms; 37 Cl W. N. 509. 

—the raeie possession of an . unlicensed . gun is punishable 
under s. 19 (/) but where there is indication of an intention that 
the possession may r\ot be known to the police the offence is 
punishable under s. 20. 60 C. 545. 

this sec. IS not restricted to cates of exportation and 

importation of arms in bulk but applies also to ordinary cases of 
carrying or possessing arms. 1933 Cal. 692 ; 1933 Cr, C. 1154. 

where the accused who had a revolver in his possession 

attempted to run away when the notice came, his intention was 
that his possession of the revolver might not be known to the 
police and be was guilty under s 19 (/) read with s. 20. 1933 All. 
827 : 1933 Cr. C. 1006. 

S. 27. 

—the publication printed by the Government of India Press 
in 1923 ontitling it as “Arms Act” and described inter alia as “a 
brief explanation of the Arms Act** is not a notification within th'is 
Act. 1932 Rang. 180 : 1932 Cr. C. 815. 

BAR COUNCILS ACT (XXXVIII OF 1926). 

S. 10. 

—an advocate deliberately ” '■ ’ •’ * - 

Imputation against a judicial offi * 
an execution case to which be 
punished under the Bar Councils 
773 Sp. 8. 

whete a pleader in his capacity as a suitor in the 8. C. C. 

Court, made a grossly improper remark rcQcctmg upon the Judges 
of the H. C. without the slightest justification and was fined 
Rs. 75 for contempt of Court, held that fino was not sufficient and 
that ho should be suspended from practice. 1933 All. 234 : 1933 
Cr. C. 385 : 1933 A, L. J. 251. 

'—the Court would not be justified in dismissing a petition 
summarily unless it is satisfied that oven if the allegations mado 
in the petition bc'provcd, there would ho no case for taking action. 
1932 Bom. 199 • I. U. 1932 Bom. 491 : 138 I. C. 543 : 34 Bom. L. R. 
443 ; 1932 Cr. C, 303. 

BENGAL CRIMINAL LAW AMENDMENT ACT. 

(Act of loss, ua amended bp Acta of JD30 and 1031 ) 

S. 2. 

—the trial under the Act Is not a trial under the Crimin.’il 
Procedure Code, it is trial before a Special Tribunal. If one of 
the commissioners docs not agree with tho others he cannot write a 
icparato judgment of his own. I. IL 1932 C.sl. 673 : 33 Cr. L. J« 
837 { 140 I. C. 80 F. B. 

I a Tcfcrenco under «. 3 (2I of the Supplementary Act of 1925 
to the High Court is not invalid merely because it was madn by 
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S. 2— conM. 


Deputy MaRistrnte and not by the trying Commissioners. I. R. 1932 
Cal. 673 • 33 Cr L. J. 837 . UO I C 80 F, B . 

Act VI of 1930 does not affect or contravene either 

the Habeas. Corpus Act or the Bill of Rights of the Govern* 
ment of India Act. and consequently is not ultra VTtet. Tho 
onus of proving that the petitioner docs not belong to the class 
of persons to whom the Act applies is on the petitioner. 36 C. W. N. 
1088 1932 Cr C 79o • 1932 Cal. 753. 

under this Act the only test to be applied is whether in the 

opinion of the Local Government there arc reasonable grounds for 
believing certain things about a person. When the H. C. can 
inquire into the que.^tion. 36 C. \V N. 1088 : 1932 Cal. 753 : 1932 
Cr. C 796 

——Act IX of 1931 19 not ultra vires of the powers of the 
local legislature 59 C 1440 . 1932 Cal. 470 : 138 I. C. 358 : I. R. 
1932 Cal. 455 33 Cr. L. J. 609 . 36 C. W. N. 669 : 1932 Cr. C. 460. 

under the Act tho opinion of the Local Government whether 

or not there were reasonable grounds for making an order of deten- 
tion under s 2, should be conclusive, tho Court cannot go behind 
the order of detention. Above ease. 

BENGAL EMERGENCY POWERS ORDINANCE. 

(Xfo/ 1931) 


when a special Magistrate passes a sentence of imprison- 
ment for only four years and not more, no appeal lies to the High 
Court even though no Special Tribunal has been constituted. 59»C. 
1248 : 1932 Cal. 867 : 1932 Cr. C. 891. 

— direction by the M. for trial to begin under the Act on'a 
particular day does not amount to a trial before any Court. 57 C. 
L. J. 57 ' , ^ 

——the commitment stage is not included in tho phrase “for 
which he was tried at the promulgation of tho Ordinance.” Trials 
begun after the Ordinance are not put in the same position as trials 
mentioned in the opening language of sec. 34. 37 a W. N. 312 : 1933 
Cal. 354 : 1933 Cr. C. 490. 


sec. 5 Limitation Act is 'not applicable to appeals from 

Special Jlagistrates under s. 39 of^ Ordinance 11 of 1932. The 
provision as to Limitation contained in sec. 39 (2) of the Ordinance 
is a specific provision. 37C. W. N. 195 : 1933 Cal. 124: 1933 Cr C 
140. 

sec. 39 docs not modify the powers of Superintendence 

conferred on the H. C. by sec. 107 of the Govt, of India Act. 1933 
Cal. 132 : 37 C. W. N. 201 : 142 I. C. 280 : 1. R. 1933 Cal. 246 : 34 Cr 
L. J. 299. 

s. 51 does not authorise a U. to have the case tried W 

another M. 37 C. W. N. 195 : 1933 Cr. C. 140 : 1933 CaL 124. 

where a person is convicted under the ordinance his conti- 
nued detention after the expiry of the term of the Odinance b illegal 



4 


SOPPLEMENT— BENGAL TILLAGE SELF-GOVEaSMEST ACT. 


Bengal Emepgeney Poweri Ordinance— conid. : • 

order of retrial— effect of expiry of Ordinance before the 

retrial 37 C. W. N. 906 ; 144 I. C. 90 : I. R. 1933 Cal. 500. 

31 relates only to questions of procedure and has nothing 
to do with the powers of special Magistrates appointed under the 
Ordinance, 60 C. 545. 

a special M. trying a case under Ordinance 11 ‘of 1932 and 

tendering a pardon to an approver can proceed with the trial and 
need not commit the case to sessions. 60 C. 652, 

BENGAL FOOD ADULTERATION ACT. {Vofl919) 

—a Sanitary Inspector is not duly authorised under ss. 10 
and 12 of this Act when tne Cbairman and not the Municipal 
Commissioners authorises him to perform the duties of the Health 
Officer. Obstruction to such a Sanitary Inspector examining food 
1 - . 1 1 . 1 - . ^ •. -.4, ... -ffenco under ss. 21 and 12 ( 2 ) 

C. he being a public servant. 
al 384 r 137 I. C. 812 : 33 M 

• ■ mustard oil was shown to have 

standard lequlrcd by the proviso 
( ' convicted. 37 C. IV. J7. 511, 

BENGAL VILLAGE SELF-GOVERNMENT ACT (ro/lS/9). 
Ss.Tf, 83. 

^—having regard to these ts. the power of revision of the H. C. 
under s. 439 Cr. P. C. of an order of conviction passed by the Union 
Bench h restricted. But in a proper case interference with such 
an order may bo justified by s. 107 of the Oovornment of India Act. 
59 C. 1080 : 1932 Cal. 867 : 1933 Cr. C. 891. 

S. 86 

tho power of the District Judge to review tlie decision of 

the Union Court is wholly unfettered. 36 C. W. N. 641 : 1932 Cnl. 
727 : I. R. 1932 Cal 703 : 140 I. C. 267 ; 55 C. L. J. 563. 

CHILD MARRIAGE RESTRAINT ACT fXIX of J9S9). 

S. 6. 

* ' to prison under Or. 39, R. 2 (3) 

to an order of Injunction res- 
niarriago in contravention of C. 
*o an opportunity to prove his 
plea that ho received no order. 1932 Cal. 719 : 137 I. C. 425 i I. R. 
1932 Cal. 304. 

s. 5 contemplates strangers and rxcludcv those who nro 
punishable under s. 3 or 4 and ft. 6, that la, the bridegroom or the 
parent or guardian. Tho expression "when a minor contracts a child 
marri.sge*' In R. 6 covers a ease where both parttca are minors or ono 
p.arty U minor. 28 N. L. R. 302 : 1932 Hag. 174 : 1932 Cr. C. 909. ' 
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S.11. ^ 

where thp complaint is made by a judicial officer he "cannot 
be required to execute a bond under s. II. 13 Pat. L. T. 791. 

CONTEMPT OF COURTS ACT. 

-when the contempt is committed in the face of a Court it 

is that court which i> competent to decide the matter. 1232 Lah. 
502 . I. R. 1932 Lah 543 : 138 I. C. 878 ; 33 Cr. L J. 675 : 33 P. L. R. 
785. F B. 

a statement made by a counsel before a full Bench that 

bis client u not willing to prove the matter argued before the 
Bench as constituted i^ deli^ratc insult to Court. 1932 Lah. 485 : 
1932 Cr. C 623 33 P L R. 872 F. B. 

the Court of Commission appointed under the Bengal Cr. 

Law Amendment Act is a subordinate Court and the H, C. can 
entertain proceedinpa for contempt committed before the Commi- 
ssion 37 C. W. N. 276 : 1933 Cal 118 . 1933 Cr. C. 134. 

a single act may bo both an offence under the Penal Code 

and may also be a contempt of Court and may lo punishable in either 
or both capacities. 1933 Pat 142 : 12 Pat. 1 : 1933 Cr. C. 313. 

CRIMINAL LAW AMENDMENT ACT. {XVI of lom 
S, IT. 

^—disobedience to a command to disperse is not an element 
of an offence under s. 17. Therefore an admission of baying not 
1 - .„ .1 .. purposes of s. 17. 1932 Sind. 

26 S. L. R. 345 

• itcntionally assists. 63 L. J. 

9ut> : I4u X. o. iu<. 

—there ia dutmction between assisting the operation and 
promoting or carrying out of the same or similar objects. 1932 
Lah. 578 : 140 I. C. 608 : 1932 Cr. C. 806 

—mere preaching the boycott of British goods and promoting 
civil disobedience movement do not make an inference identical with 
the associations declared to be unlawful and the speaker cannot be 
convicted under s. 17 (1) or (2). 1932 Lab. 615; 140 I. C. 442 : 1932 
Cr. C. 922 : I. R. 1932 Lah. 712. 

CRIMINAL PROCEDURE CODE. 

S.4(l) 

an offence under s. 4 of the Bombay Prevention of 

Gambling Act is a non cognizable offence. 34 Bom. L. R. 901 • 33 
Cr. L. J. 733 : I. R. 1932 Bom. 484 ; 33 Cr. L. J. 733. 

S. 12. 


a first class Magistrate at Howrah the local area of whose 

jurisdiction has not been defined under s. 12 (1) has jurisdiction 
extending over thei whole of the District of Howrah. 36 C W 
796 ; 59 C. 1484 : 1932 Cr. C. 888 ; 139 L’C. 850 ; 33 C. L. J. 858 • 

1484 : I. R. 1932 Cal. 663. 
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S. 16. 

a conviotlon U had when one of the- Magistrates constitu- 
ting the Bencti absented himself when certain witnesses were exa- 
mined. I&32 All. 127 : 1932 Cr. a 152 : 33 Cr. L. J. 200 : 135 I. C. 
835 : I R. 1932 All. 99 :-1932 A. L, J. 42. 

S. 29. B. 

—•this sec. authorises the Magistrate in charge of the Central 
Children Court to try all offences other than an offence punishable 
with death or transportation for life. 59 C. 856 ; 36 C. W. N. 164 : 
1932 Cr. C. 479 : 1932 Cal. 48? : I R 1932 Cal. 479 : 138 I. C. 626 ; 
33 Cr L. J. 645. 

S. 32. 

‘ ‘ it class tries a case under the 

" as a special Magistrate, be 

it than that allowed by s. 32 

S. 36. 

—■the word ‘'may" should he read as meaning ‘'shall." 26 S. 
L. R 416. 

S. 36. 

— — s 36 speaks of ordinary powers of Magistiaies and the jion- 
incluslon in It or In the third Schedule to take security docs not 
deprive a first class M. of the power under s. ICS to take security. 
1932 M. W. N. ISl, 

S. 42. 

— — where an arrested person refused to move and the accused 
refused to assist the police officer, held that be was guilty of an 
offence under s. 187 I. P. C. 1932 All. 506 : 1932 Cr. C. 594 • I. R. 
1932 All. 527 : 139 1. C. 106 : 33 Cr. L. J. 738 


—•when a person states that he has done certain acts which 
amount to an offence he accuses himself of committing the offence. 
But when such statement is made to a police otficcr, bo submits 
to the custody of the officer within sec. 46 (1) Cr. P. C. and s. 27 
Evl. Act. 12 Pat. 241 : 1933 Pat. 149 : 142 I. C. 474 : 34 Cr. L. J. 
349 : 1933 Cr. C.-404 : I. R. 1933 Pat. 139. 


— rcsistence to a costabic in effecting an arrest or cscajio 
from hU custody constitutes no offence when autJiority is proved 
to be wanting. 1932 Pat. 172: 13 Pat. L. T. 135: 138 L C. 844 : 
1932 Cr. C. 347: 33 Cr. L. J. 706: I. R. 1932 Pat. 190, 47 M. 442, 

/ol. 

— for an arrest under s. 54 (7) two things oro necessary fll 
knowledge of the policeman who effects or attempts to effect the 
arret,t and (2) at iho time the police takes action there must be a 
warrant which has l»een issued under the Extradition Act. 1933 
_Cr. C. 304 : 1933 I.ah, 159. 1925 Cal. 278 Approved. 
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S. 69. 


—under the Chotn KaRpar Rural Police Act 1914, a vUIaRe 
Choukidar i!» a Police Officer entitled to receive into custody 
a person nrrtsled under s 59 Cr. P. C. 1932 Pat. 214: 13Pat. L. T. 
321 1932 Cr P. C 495 33 Cr L. J 572 . 138 I. C. 95. 

i, 59 onl> entitles a private person to arrest any person 
who in hts view commits a nombailablc and cognizable offence. The 
words “in his mcw” mean “m his presence” or “within sight of him” 
and not “jn his opinion.** 1933 Pat. 508 1933 Cr. C. 1079 : 14 Pat. 
L. T. 464. 

S 76. 

signing of warrant by a hfagistratc other than the Magis* 

trato Avho took cognisance of the offence is valid provided he comes 
Within the term “presiding officer” 1932 Pat. 175: 1932 Cr. C. 
351 : 13 Pat L T. 1G7 


S. 79. 

this see only requires the name to bo endorsed and not 

oLo the disignatlon of the constable deputed to execute the 
warrant. 1932 Pat 171: 13 Pat I...T. 135. 1932 Cr. C. 34? : 138 • 
I C. 844 ! 33 Cr L. J. 706 • I. B. 1932 Pat. 190. 3 P. L. J. 493. Bef. 

S. 80 

-thin Bcc. does not require the fact of the notification to be 
mentioned in the report. The accused b only to know on what 
charge he was being arrested and where he was to appear. 1932 
Pat 171* LR. 1932 Pat. 190: 138 I. C. 844 : 13 Pat. L. T. 135 : 33 
Cr. L. J 706. 3 P. L. J. 493. Ref. 


S. 91. 

—where a bond b executed undertaking to appear on a 
particular day and the date b subsequently extended, it is not to 
be forfeited for the failure of the accused to appear on such 
'SioSd date. 56 B. 220: 1932 Bom. 290: 34 Bom. L.R.584; 33 
Cr! L. J. 628 : I. R. 1932 Bom. 386 : 138 I. C. 512. 

S. 103 

—this sec. docs not apply to a search under s. 6 of the 
Bombay Act IV of 1887. The fact that the panchas were not local 
neoDle is an irregularity curable by b. 537 of the Cr. P, C. 1932 
Bwn. 610 : 139 I. C. 281 : I. R. 1932 Bom. 484 ; 33 Cr. L. J. 733 ; 1932 
Cr. C. 868. 

the gist of^this sec. is that there must be respectable 

• ' . ' * * “responsible” and 

of the witnesses 

. • ' ■ different locality 

■ • . . ' ised to resbt the 

, - ' 32 Pat. 60: 10 Pat. 


an occupant of a house searched must be permitted t 

attend search. If he kept out and offers rcsbtence to the p 
officer in making the search he cannot be held guUty of an 
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S. 103— confrf. • 

under s. 332 I. P; C. 1932 All. 449: 1932 Cr. C. 570: 1932 A. L. J. 
S30. 

—the prosecution musi iorariably produce the search list 
and the search witnesses though it can prove the recoverj- of 
incriminating article by other evidences as well. 1932- All. 185: 
I. R 1932 All. 634: 140 1. C. 246: 33 Cr. L. J. 943 : 1932 A. L. J. 
104 : 1932 Ct. C. 201. Contra below. 

—the search witnesses need not ordinarily be called. The 
statute does not lay it upon the prosecution to explain why 
it does not call the search witnesses. ISfat. L T. 702: 11 Pat.. 807, 
9 C. W. K. 437 Dias. 

a punchnama is not evidence of the accuracy of the evi« 

deuce as to search. A police officer conducting a search in com- 
pany with panchas may give evidence of that fact, but if he 
desires to use the evidence of the panchas he must call those 
panchas. 1932 Bom. 181: 1. R. 1932 Bora. 228 : 33 C. L. J. 389 t 136 
I. C. 868; 34 Bom. 0. R. 267. 

S, 106. 

— ■otdinaiUy the person proceeded agam&t under Chop. VIII 
ts entitled to have bis witnesses summoned at (?ovt. expenses unless 
the M. declines for reasons to be recorded. 1932 Lah. 577 : 138 I. C. 
765 ; I. R. 1932 Lah, 529 ; 33 Cr. L. J. 679 t 1932 Ct. C. 805. 

—breach of peace does not necessarily mean broach of public 
peace. 1933 All 609 : 1933 Cr. C. 981 : 144 I. C. 954. 

when the offence docs not come under s. 106 the M. is to 

‘ •• ••• ipplicable. I. B. 1933 

. C. 383. 

s. 324 I. P. C. it 
he JI need not record 
139 1.0.127: 13 Lah., 
■ . 2 Or. 0.581. 

S.107. 

■ ' ' ^ person is likely 

breach of the peace. The 

■ ■ ' ing to throw the debtors in 

breach of the peace cannot 
. • 33 P. L. R. 935 ; 140 I. C. 

■ ■ ■' • Iocs n lawful act in lawful 

. .usceptibility .of persons of 

. ‘ . ■ . . * * nt proceedings under &. 107. 

—the foundation of jurisdiction under s. 107 is credible 
Information from a police ofliccr or a private person. The police 
cannot make a preliminary Investigation with regard to a proceeding • 
under this chap 1932 Bom. 196 J 34 Bom. L. R. 258 : 139 I. C. 628 : 
lySi Cr. C. 300 : 33 Cr. L. J. 797 ; I. R. 1932 Bom. 521. 

“—when two proceedings under b- 107 are stated by the Sub- 
dlTl.ional Magistrate of Ul.nbaria and they are then transferred to tho 
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S. 107 — eontd. 


Deputy M of Howrah the lattrr M can draw up fre^h proceedings 
against n number of other men aLoonthc strength of the same 
police report. 1932 Cal 86^ 59 C. 1484 33 Cr L J. 858 : 36 C W. 
K 79$ : 139 I C 850 

— a person against whom an order under s. 107 has been pa:,scd 
is a “convicted'* pen.on and the appellate Court can consider the 
validity of the order 1932 All. 680 1932 A L J 624 j 33 Cr. L. J. 
731 ; 139 I. C 141 

it cannot be said that a person "b** within the local limits 

of the Magistrate's jurisdiction simply because he is present in 
Court when the M draws up his order under s 112 having appeared In 
obedience to a summons issued by M 1932 All. 162 : 54 'A 341 : 
I. R. 1932 All 120 : 33 C. L J. 230 : 1932 A. L. J. 211. 

S. 10B 

s 108 contains a prevention and not a preventive provision 

of law 1932 Lah 559 ; 33 Cr. L J. 831 i I. R 1932 Lah. 606 ; 139 
I C. 696 : 1932 Cr C 713: 33P L R- 91 1 Speech not included in 
the complaint cannot be relied on by the Magistrate, and the 
amount of the bond shall not be excessive the tame ea$e. 

—the words "disseminates or attempts to disseminate” do not 
refer to the number of acta performed ; a single act is sufficient 
if there is probability of repetition. 1932 Pat. 213 : 1932 Cr. C. 494 ; 
33 Cr L J. ril 139 I. C. 88. 

S. 109 

—a breach of the surely bond Is committed when the accused 
commits or attempts to commit or abets any offence punishable with 
imprisonment and not when there may be grounds for fresh procee- 
dings. 1932 All 58 : 54 A 335 : I. R. 1932 All 197 : 1932 A. L. J. 
112 . 1932 Cr. C 110. 

S. 110 

in cases under s 110 the Sind Judicial Commhsiouer’s 

Court docs not sit as a Court of appeal. 1922 Sind 100; 13b I. C. 
753 : 1932 Cr. C. 540 : I. R. 1932 Sind 49. 


S. 112. 

M. proceeding under Chap. VIII can call for a report from 

the police before issuing a notice under s. 112. 1932 All. 670 I. R. 
1932 All. 668 : 140 I. C. 536 . 1932 A, L. J. 880 : 1932 Cr. C. 822. 

the discretion to i>&ue notice under s. 112 in persuance of 

information rcecivod is ah^olute and uncontrolled by any condition 
whatsoever. 1932 All 670' 140 I.C. 536. I. R, 1932 All, 668; 1932 
A. L. J. 880': 1932 Cr. C. 82?. 


after the order under s. 112 has been drawn up and com- 
municated to the accused the Court cannot alter the period for 
which the accused should be of good behaviour. 140 I.C 170*1 R 
1932 Sind 182. ' ' ' 

under s. 123 {3) Sessions Judge has no jurisdiction to direct 

a Magistrate to pass a fresh order under s. 112 and to try the cas* 
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S. 112 — contd. 

denovo. 1932 Sind 88: 26 S. L. R. 200: L R. 1932 Sind 144: 139 
I. C, 783 : 1932 Cr. C. 528. . 

S. 117. 

——the sec. docj, not contemplate registered bond from a 
surety hypothecating immOTable property. 1932 All. 122 : I- R. 

1932 All, 113 : 136 I. C. 65 s 33.Cr. L. J. 229. 

where there is evidence that the accused were associated 

together in a conspiracy in the commisaion of various acts of 
robbery, house-breaking and theft, they may all l>e tried jointly. 
12 Pat. L. T. 880, 3 P. L. T. 538 Jte/. 
s. iia. 

s. 118 applies equally to an order to give security for keeping 
the peace under s. 107 and for maintaining good behaviour under 
os. 108, 109 and 110. 1932 AH. 122: 33 Cr. L. J. 229 : I. R. 1932 
All. 113 ; 1932 Cr. C. 147 : 1932 A. L- J. 157. 

5. 121 

—a breach of the surety bond la committed when the ac- 
cused commUs or attompta to commit or abets any offence punish- 
able with imprisonment and not when there may be grounds for 
fresh proceedings. 54 A. 335* 1932 All. 58 j I. R. 1932 All. 197: 1932 
A. L. J. 112 s 1932 C. C. 110. 

6. 123. 

—under s. 123 (3) the Sessions Judge has no jurisdiction to 
direst a Magistrate to pass a fresh order under s. 112 to try 
the case de novo. 1932 Sind 88 : 2C S. L. R. 200 . 1. R> 1932 Sind 144 . 
139 1. C. 783: 33 C. L. J. 898. 

S. 133. 

—generally it is cTpcdiCnt for a Magistrate to take action 
in tile case of a noxious trade or occupation for these matters are 
left to the control of the Municipal Boards. But this oltcmativc 
remedy does not bar a Magbtrate to order a liconsod lime-burner 
to take precautions so os to prevent his trade from being a 
nuisance to the vicinity. 54 A. 359: 1932 All. 159: 137 I. C. 62C : 
33C L.J. 524; I, R. 1932 All. 349; 1932 C.C. 169. 

—where a proceeding under s- 133 was started against a 
person on the ground that he by raising the level of his low land 
caused an overflow .of surplus rain water Into other lands, 
held that s. 133 was not applicable to the ease. 1933 Cal. ISO: 

1933 Cr. C. 227. 

S.136. 

—even after the Magistrate has decided on enquiry under 
H. 139 A. that there U no evidence In support of the denial of 
the exl',tenee of the public way, it Is still open to tlio party to 
elect to linve tlie matter tried by the jury under s. 135. 56C. 1>. J. 
?t9 
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130 A 

—the Xa^iotratc musi cxcrci.>c discretion under &. 139-A 
judiciall). Where the M applied the wrong test to the evidence, the 
proper course was to stay •• • •• 

was adjudicated upon by ■ 66- 

I. R 1932 Ail 443. 1932 Cr 

where the M find red 

and there is reliable evjdt . .uld 

stay the proceeding 1932 Oudh 120 J. R. 1932 Oudh 204: 136 
I C. 839 33 Cr L. J 384, 1932 Oudh 118 : I R. 1932 Oudh. 380 : 139 

I.C 737. 1932 Cr C 191 

but where there is no reliable evidence m support of the 
denial of the cxiilcncc of public right, the fact that a civil suit 
has been subsequently instituted is no bar to bis continuing the 
proceedings under s. 138 56 C L J. 249 


S. 144. 

—in a criminal tnal it was for the Court to determine the 
question of guilt of the accused upon evidence before it and the 
judgments in the civil litigation even though inter partes contain* 
Ing the finding that the possession was with the accused, were 
not final. 59 C. 136- 33 Cr. L. J. 441: I. R. 1932 Cal. 275: 1932 
Cal. 293 : 137 I C. 163 ; 1932 Cr. C. 262. 

the authority of a M under s. 144 should be exercised In 
defence of rights rather than in their suppression The proprietor 
Of an old hat in Bengal has no monopoly or privilege which is 
entitled to protection and no immunity from competition and no 
order should be passed preventing the starting of a new hat. 1933 
Cal. 348 : 142 I. C. 319 : I. R. 1933 Cal. 262 : 34 Cr L. J. 334. 

—.in passing an order under this tec. the M should not eo 
beyond the necessities of the cate. 1933 Pat 185: 1933 Cr. C 
516. 

all injunctions should tc clear and definite. Where the 

order was ambiguous the party tbould not be prosecuted for dis- 
obeying such an indefinite order in tbe nature of perpetual 
Injunction. 36 C. W. N. 248: 1932 Cat 288: 33 Cr. L.J. 518: 137 
I. C 816 : I. R. 1932 Cal. 383 ; 1932 Cr. C. 214. 

■ when a magistrate is called upon to make an order under 
s. 144 he cannot delegate his functions to some other M. 1933 Cal 
34871. R. 1933 Cal. 262 : 1933 Cr.C. 420 : 34 Cr. L. J. 334. 

—where order under s. 144 not to join unlawful picketting 
etc was passed and the accused was charged with disobedience 
of the above order under 188^ I. P. C, by closing his own 

that the 


facie unreascinapie. w- ju. r,.,;. jsii; 

fS I C. 351 : 33 Cr. L. J. 605 : 1S3: Cr. C, 380. 


* functions 
rties. An- 
. . " U times is 

1. R. 1932 Mad. 566: 
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S. ^AA—contd. i i . - 

under a. 144 a M. can makQ a restrictive order preventing 

the opposite party from doing an act but he cannot make a 
mandatory order directing the opposite party to do some act. 1935 
Cal. 724. 

the jurisdiction conferred bys. 144 (4; upon a Magistrate 

is neither appellate nor revisional. It is a special jurisdiction 
conferred hy special proviMon of the statute The omission to 
apply under this sec. does not bar a revision to the H. C. 1932 Mad. 
720: I. E. 1932 Mad. 793: 139 1. C 773: 33 Or. L. J. 826: 63 
M L. J. 594 

when an order under s. 144 ia passed against a person the 

proper procedure is to apply under sub-sec. 4 to the Dt. M., ouly in 
exceptional cases the H. C.lmay entertain a revision. 37 C. W. N 962. 

S. 145. 

the jurisdiction of the M. to take action under s 145 Cr.P. C* 

arises from the fact that he has received certain information and 
is satisfied as to its truth. The jurisdictioo does not depend on how 
be proceeds. Omission to follow certain direction in the Code does 
not affect jurisdiction. 1933 All. 264: 1933 Cr. C, 434: I. R, 1933 
All 125 : 142 I. 0. 537 : 34 Cr. L. J. 414. F. B. 

.“^symbolical possession delivered by Civil Court breaks the 
actual possession ot tho person dispossessed thereby, though what 
happened at the time of delivery may well be important on the 
question whether the former continued in possession. 37 C. W. "Si 
G52 : 1932 Cal 424 : 1933 Cr C. 622. 

—where one act of persona claims exclusive possession over 
the major portion of the land while the other set claims to be in 
joint possession along with them of the entire land, it is m 
principle no less a question of disputed actual possession than if 
each party claimed exclusive possession of tho entire area and s. 145 is 
applicable to such a case. Pat. 366: 13 Pat L. T. 699*. 1931 

Cr.C. 899, 4 C. \V. N. 426, 1919 Pat. 479, 1 P. L. T. 591 2?m. /roffi. 

7 C. W. N, 118 Dial. 

where the opposite party appears to be in possession 
within two months of the proceedings but is forcibiy dispossessed bv 
the petitioner tho possession of the former should not bo disturted. 
37 C. W. N 652 : 1933 Cal, 424 : 1933 Cr. C. 622. 

in proceedings under 9. 145 tho M. Is bound to find who was 

in posse-jsion on the date of the preliminary order, otherwise the pro- 
ceedings arc without force in law. 1932 M. W. N. 72, 1931 M. W. N- 
1317. 

omission of expressly to state the grounds of his natis- 

faction was not such on irregularity ns would make it necevtftV 
to set hia order aside. 1932 Sind 145: 26 8. L. E 353: 19.32 Cr. C. 
681. 1932 All. 681 ; 1932 Cr. C. 936: 1932 A. 1.. J. 865, 1932 All. 446 : 

• 1932 A. L J. 503 : 1932 Cr. C. 558. 

—where the M. did not p.isi a preliminary order under ft. 145 
(1) and refiKed to hear more than three wilnessea on each aide, 
held that the order was vitiated. 1932 M. W. N. 320. 
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S. 14S— confd. 

inquirj- under b 145 (4) bhould relate to the question 

possession and not to the question of right to possession 
1932 Mad. 368 1932 Cr C 334- 1932 M. \V. N. 425 : I. R. 1932 Mad 
496 138 I. C 68 : 33 Cr. L. J 536 

master and bcrvant, possession by one for another, claim 

under The same rule applies to trustee and temple puiari, 1930 
M. W K 1079. 

-—the pTOvi.,ion of sec. 171 Companies Act that when a 
Winding up order has been made no suit or other legal proceedinp 


<;al 433 : 1933 Cr.C 705. ‘ 

as it is extremely difficult to prove the exact amount 

spent in a tcmicriminal case such as one under s 145, the Court 
may, in such a case very well use Us discretion in awarding the 
VI. .««« ... -25 . 1932 Cr. C, 


the immovable 
‘refronj and to 
. R. 1933 Lah. 


•mder Or. 21, R. 35 
possession did not 
interfere in revision. 


)n under s. 145 (4) 
■nnot delegate to a 

Subordinate Magistrate the duty of talcing such evideni'P iq'To 
M ad. 368 : 1932 Cr. C. 334 : 138 I. C. 68 : 1932 M W N 42? • t p 
1932 Mad. 496. ' 

S. 146. 

' possession it is a case 
was in exclusive posse- 
:r under s. 146. 1932 All 


mly if a M. is unable to 
I in possession. 1932 AH 
•32 All. 70. 

the 3f. may cancel a lease granted by a Receiver whp„ 

fraud is practised on Court. 1932 M. W. K, 1154 : 140 I C ?Ri° 
1. R. 1932 Mad. 834 : 33 Cr. L. J. 956. = 

any act done by the rccelTcr appointed Under s. 146 cann«i 

affect the rights of the party found by the Court to be eatitlM 
the possession of the property. Thus a settlement made by the 
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S. 146— con^'i. 

receiver in rcapect of the holding of a raiyat is not binding. 12 
Pat. 261. 14P. L. T. 113. 

S. 147. 

*— the right to perform puia in a temple can form the subject 
matter of a proceeding under 3, 147. 1932 M. W. N. 1079. 

— —it cannot be said that in every case the final order of the 
M. should be in exactly the same words as are used in the section.. 
.An order directing the removal of an obstruction, to the right of the 
complainant, though not exactly in terms of sec. 147 (2), was valid. 
1933 Cal. 752 : 1933 Cr. C. 1254. 

S. 140. 


. ...uj ...-.-...I \M — guise of calling for report 
depute a subordinato JI. for making 
.aklng of evidence which the parties 
“ 8 : 1932 Cr. C. 334 : 138 I, 0. 68 ; 1932 

‘ " 496 : 33Cr.L. J.S36. 

—when the W. passes an order after considering an applica- 
tion for costs on merits, the order is valid even though it is passed 
exparfe. An order as to costs passed two days after the decision 
in the case is a valid order. I933A1I.264: I. R. 1933 All. 125:142 
I. C. 537 : 34 Cr. L. J. 414 : 1933 Cr. C. 434 : 1933 A. L. J. 188 P. 8. 

——the H. C. in revision has power to make an order for 
the payment of the costs of proccedlnso under a. 145 as an order 
for costs under s. 148 (3) Is “incidental” to the order for posses- 
sion Within the tec. 423 (I) (d). 1933 Rang. 288 F. 8. 

S. 164. 

— the first iii/ormation report Is not a substantive piece 
of evidence, it can be used merely by way of corroboration or 
contradiction and not any further. I932 0udii 99: 137 I. C. 79 : 1 R» 
1932 Oudh. 195 : 33 Cr. L. J. 381 : 1932 Cr. C. 162, (23 A. L J. 14, 1930 
Mad. 632, 1928 Lah. 507) 

S 166. 

the District M. acting under s. 155 (2) Cr. P. C. can order 

investigation into 0 case under s. 294»A, I. P. C. 1932 Lah, 581 : 1. R. 
1932 Lah. 534 : 138 I. C. 751 : 38 Cr. L. J. 678 . 1932 Cr. C. 809. 

— -irregularities In preliminary Investigation do not affect 
the validity of the proceedings 1933 Sind 188: 1933 Cr. C, 569: 
141 I. C. 879 : 34 Cr. L. J. 256; J. R. 1933 Sind 79. 

S. 166. 


— —the powers given to tho police under a. 156 are not affect- 
ed when an order to investigate under s, 202 Is made and though 
Jt i<, not open to the M. to direct the police to make o charge 
in the 6.ime case It Is open to the police to do to if they think 
proper, and even if such n charge sheet is Irregular it is cured 
by s. 559. 1932 Lab. 579 : I. R. 1932 Lah. 561 : 139 1.0.139; 33 Cr. L. 
J -37; ] 93 >Cr.C. 807; J9J3Sind 136; 27 8. L. R. 67; 1933 Cr. C. 
33t. 1932 I’at. 547, Approfcd |19?8 Cal. 24, 1929 Rom. 72) A’ol /of. 
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S. 162— conW. 


of S3 162 and 172 Cr. P. C. 1932 Lah. 103; 
I.C. 209; 33Cr. L.J. 397i 1932 Cr. C, W3. 


I R 


1932 lab. 81: 135 


—whether the record of a statement be proved and used 
under s. 162 or used under s. 172 ($; without being proved, Jt is 
necessary for the Court to avoid using it otherwise than as 
provided by law. 14 Pat. L. T. 543. 


—the procedure under fi. 162 applies not only where it is 
desired to contradict the evidence ot the witnesses by the state- 
ments but also where the witness agrees with the statement. 
1933 All. 536 : 1933 Cr. C. 870. 


where in an investigation by Superintendent of Police 

under s 51 (0), Bombay District Police Act he recorded certain 
statements and proceedings under s. 107 Cr. P. C. were started, 
held that assuming that the applicants for the copies of the 
statements were “accused” within the meaning of s. 162, Chap. 
Vin contained no provision for a preliminary investigation and 
s. lC2did not apply. 1932 Bom. 196. : 31 Bom. L. R. 258 : I R. 1932 
Bom. 521 : 139 X C. 628 ; 33 Cr. L. J. 797. 

-—the expression “statement made by any person” in sub- 
sec. ( 1 ) of the sec. includes a statement made by a person accused 
of the offence under investigation. 55 if. 903: 1932 Afad. 391; 
1932 Cr. C. 355: I. R. 1932 Mad. 338; 33 Cr. L. J. 418; J 37 j. c. 
9: 1932 Cr.C. 355 F, O. 

-^wben a statement has not been made m the course of 
investigating of the offence in respect of which the trial is held 
neither the mam part of 8. i62 nor the proviso has any application 
1932 Jf. W. K 1074 : 63 M. L. J. 794 : 36 L. \V. 759. 

procedure to be adopted by the cross-examiner when the 

witness admits the previous statements and when not. 1932 Lah. 
J03 : 135 I. C. 209 ; I. R. 1932 Lah. 81 ; 33 Cr. L. J. 97 : 1932 Cr. C. 
J23. 

iitatcment made by o witness to the police In the course of 

an investigation of a case cannot be used to corroborate the 
witness's evldcDCe, it must bo proved and used in accordance 
v»ith s. 145 Evi. Act. 19J2 1932 Oudb 247: f. R. 1932 

Oudh‘291: 138 I. C. 159: 33 Cr. L. J. 5C6 : 1932 Cr.C. 526, 138 
1 . C. 528 ; I. R. 1532 Lali. 509 ; 33 Cr. L. J. 637 : 33 P. L. R. 208. 

—oral statements made to the police cannot bo admitted 
except for contr.adicting wltne>&e8 on behalf of the defence. 1933- 
Bom. 2GG *..35 Bom. L. R. 474. 

— a'rjnracted confession must be most carefully scrutinised 
.•and the C^rt should ver)- cautiously rely on them. 1933 Bom. 
330. 35 Bom. L, R. 471 : 1933 Cr. C. 653. 

—a li4t of stolen property made and handed over to tlio 
police in the course of an Investigation cannot admitted in 
evidence. 1932 l.alj, 488 ; 1932 Cr. C. 626. 1939 Cal. 418. 
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S. 164 

~~this &OC. docs not exclude confessions otherwise admissible. 
It merely deals with the manner in which confessions made during 
a police investigation shall Lo recorded. 55 M 717 : 1932 JInd 500. 
L R 1932 Mad. 552 . 138 I C 2<0 . 1932 Cr C.504 . 33 Cr. L. J. 586. 

the mere fact that the M. before whom confession was 

made was only a M. of third class of an Indian State does not make 
It inadmis.iiblc m evidence The officer before whom the confession 
IS made is a M within s 26 Evi. Act and Magistrates of Foreign 
nationality are not excluded from the scope of Cr. P. C. 1933 All. 286 1 
1933 Cr.C 488, (1929 ilad. 487, 22 B. 2351 /of. 

it 13 not necessary that the recording M. must be some one 

other than a M. who has begun an Inquiry into the guilt of persons 
alleged to have been confederates of the confessing prisoner. 1932 
Lah 103 . 33 P L. R 891 . 135 I. C. 209 : 33 Cr. L J. 97 : I. R. 1932 
Lah. 81. 37 C. 467 fiel. on. , 

confession by absconder after recording of evidence was 

held to be duly recorded aa having been In the course of an investi- 
gation 1932 Lah. 103 : 1932 Cr. C. 123 33 P. L. R. 891 : 33 Cr. L. 
J. 97 135 I 0. 209. I. R. 1932 Lah 81, (110 I. 0. 329, 37 C 467) 
Jtei. on. 

. e. .... >. — 4.J outside British India all that 

19 anything in the substantive or 
367: I. R. 1932 Lah. 323- 137 
J. 460. 

' •* *y recorded under c. 164 the 

as freely made. The burden 
ed IS inadmissible lies on the 
10 : 26 S. L. R. 302 • 35 Bom. 

. . 457 F. B. 

to strike the Judge Is, why 
{ All. 31 . 143 i C. 67: I. R 
i.J.1125. 

— L-every question asked and answer given must be recorded 
in full but the 51. is not bound to put a senes of questions and 
record the answers. The confessor must be left to narrate his 
story as a whole without any unnecessary interference. 1932 Lab. 
180 ; 137 I. C. 95 : I R. 1932 Lah. 294 ; 33 Cr. L. J. 414. 

— a confession is inadmissible if the 51. docs not question the 
person making it as to whether he was making it voluntarily. 33 
P. L. R. 415. 

%. —whore the question requirH to be put to the accused is not 
■' 1 to be made Is not made the 
542 : 1932 Bom. 553 : 34 Bom 
' 785. 1933 M.W.N. 723. 

— wnere me 51 iivuiuiu a uiemorapdum at the commence- 
ment of each confession hut did not record the memorandum at -the 
foot as prescribed by the secTOd i»rlioo of v 164 (3). the coafessio 
were lundmlssible. 33 I . L. R. 917 : 139 1. C. 694 : 33 C^. L. J. 8 
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S. 164 — contd. 


I. R. 1932 Lah. 610, contra. 1932 M. W. N. 714, 35 Bom. L. R. 234 ; 
1933 Bom. 145 : 1933 Cp. C. 457 F. B. 

. — is tho duty of the M. to satisfy himself that the con- 
fession is in fact voluntary and to record the questions and answers 
which point to such a conclusion. 54 A. 350 : 1932 All. 228 : 1932 
A. L. J. 162 : I. R. 1932 All. 102 : 135 I. C. 838 i 33 Cr. L. J. 201. 

— -in the absence of anything to the contrary it may be 
assumed that the warning was given by tho M. at the appropriate 
time 1933 Bom 145 : 1933 Cr. C. 457 : 35 Boro. L. R. 234 F. B. 

a confession madeby an accused during remand proceedings 

which however, Is not recorded in accordance with the provisions of 
s. 164 should be excluded from consideration, 33 P. L. R. 25 : 137 
I. C 57 : 33 Cr. L. J. 377 j I. R. 1932 Lah. 281. 


a confession made voluntarily is not inadmissible merely 

because the accused was not warned by the M. that he was not 
bound to make such confession. Sec. 164 Cr. P. C. is in conflict with 
see. 29 of the Bvi. Act but on a question of the admissibility of a 
particular piece of evidence s. 29 of the Evi, Act will prevail. 55 
M 711 : 62 M L. J. 559 i 1932 M. W. N. 449 ; 33 Cr. L. J. 526 ; I. R. 

1932 Mad. 459 ; 137 I. C. 863 : 1932 Cr. C. 412 s 1932 Mad. 431, 31 A. 
592 F. B. Us/., 1933 Cr. C. 530 : 1933 Sind. 166. 

“—Magistrates have power to exclude the police or any others 
from court during examination under e. 164. 1932 M. W. R. 625. 

“^statements recorded under s. 164 arc public documents and 
tho public officer in whose custody those documents ore, is bound 
to issue copies thereof. 1932 All. 327 : I. R. 1932 All. 554 : 139 I. C. 
330 J 1932 Cr. C 306 : 33 Cr. L. J. 752. 

——in recording statements under s. 164 Cr. P. O., a M. is 

empowered to administer to the deponent an oath or solemn afliOTa- 
tion and the statement so recorded can form the subject of perjury. 

1933 Lah. 321 : I. R. 1933 Loh. 303 : 142 I. C. 77G ; 34 Cr. L. J. 468. 

an accused is entitled to inspect statements of prosecution 

Witnesses recorded under s. J64. The prosecution may use the 
statements for tho purpose of corroboration and the defence 
for the purpose of contradicting such witnesaea. 1932 All. 327 ; 
139 I. C. 330 : I. R. 1932 All. 554 : 33 Cr. L. J. 752 : 1932 Cr. C. 306. 

the word “record” means to write down. Where the nccuscd 

gave a statement written and signed by him to the police and 
when talten before a M. for recording hia confession he handed over - 
the written document to tho M. saying that it contained his 
confession, such confession was Inadmissible. 1933 All. 356 : 1033 
Cr C. 620 : 1933 A. L. J. 479- 


— tho memotnndum provided by a. 164 <3l most be In the 
handwriting of the M. himself, 1933 Horn. 145 : 33 Dom L II. 234 i 
1933 Cr.C 457 F. B. 

when a memorandum is made the mere fact that it was 

attached to the English memorandum of the origln.sl vernacular 
< c»nf('.«ion, the English memorandum nho forming part of this 



8DPn.EMERT— CRIMISiL PROCSDUBE CODE. 


19 


S. ISB—ronM. 

tt*cord. U suDicicnt compliance ««th the provisions of law. 1933 Bom. 
H5 : 35 Bom. L R. 234 1933 Cr. C 457 F. B. 

ordinarily the written inomorandum of the M is not admi- 
ssible though the M under the provisions of s. 159 Evi Act can 
rrfrc.,h hi-i memory when under examination by referring to the 
memorandum 14 Lah 290 F. B 


S. 166. 

non-comphance with the provisions of the sec., effect of, 

dissentient opinions. 1932 Pat. 66, 13 Pat. L. T. 62 : 33 Cr. L. J. 
233 1932 Cr C 99 I R. 1932 Pat. 60- 10 Pat 821. It is an irregularity 
but does not vitiate tho proceedings. 1932 Oudh; I. R. 1932 Oudh 
242 137 I C 621 : 1932 Cr. C 590. 

when a company is suspected to have committed offence 

under ss. 294 and 420 I P- C. the police will be justified to seize all 
its account books but the officers of the company should be given 
access to look into such books for their business 1932 Cr. C. 809: 
1932 Lah 581: 138 !• C. 751 I R. 1932 Lab. 531. 33 Cr, L. J. 678i 
33 P. h. R. 824. 


S. 166. 

omission on the part of the recording Magistrate to state 

that the accused was before the Magistrate is not an illegality If 
there is no indication before the trying Court that the accused 
was unaware of the fact. 1932 Lab. 103: I. B. 1932 Lah. 81 : 135 
I, C. 209 : 33 Cr. L. J. 97 : 1932 Cr. C. 123. 


S 169. 

-there is no need for an investigating officer to take any 

steps under a. 169 after the accused have appeared before the M. 
Thu sec. is only applicable so long the case 13 at tno stage of the 
investigation by the police. 1933 All. 582 : 1933 Cr. C. 926, 


S. 172. 

the contents of the diary arc not at the disposal of tho 

defence and cannot be used except strictly in accordance with ss. 
162 and 172 Cr P. C. The accused cannot insist upon a police wit- 
ness to refer to his diary. 1932 Lah 103: 135 1. C. 209: I. R. 1932 
Lab. 81: 1932 Cr. C. 123 


to the counsel for tbe 
nspcction of the diaries 
142 I.C. 854: 34Cr.L. J. 


—the Court should avoid using the statement to police 
otherwise than as provided by law. 12 Pat. L. T. 543. 

S. 173. 

when a challan case has been put in before a Magistrate 

under this sec. tho Bistrict Magistrate cannot direct tne police to 
make further enquiry and asa lesnlt thereof to withdraw the case 
nor the police can institute further investigation with a view 
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find evidence in favour of the accused. 1932 Lah 611 : 33 
P. L. R. 793 : 1932 Cr. C. 917 : 140 I. C. 25 ; L E. 1932 Lah. 675. 

the police /nust be aUovred to form their own opinion of a 

submit report and the Magistrate cannot interfere. 1. R. 

1932 Mad. 733 : 63 M. L. J. 679: 33 Cr. L- J. 785 : 1932 M.W. N. 
548 : 139 I. C. 500 : 1932 Mad. 673 : 1932 Cr. C. 831. 

_ ~ “it cannot be said that a M. having once disposed of a 
police report under s. 173 Cr. P. C. has no power to revise his 
order and call for a charge-sheet. He can reopen the case under 
s. 190 ( 1 ). 12 Pat. 234 : 14 Pat. L. T. 162. 

as soon as the investigation is completed the investigating 
officer must send a report to the Magistrate. He cannot delay 
nis final report on the charge of dacoity until the proceedings 
under a. 202 before the M. had tenninated.' 1933 All. 582 : 1933 
Cr. C. 926, 

S. 177. 

“—when the offence is committed within the local limits of 

the jurisdiction of the Sessions • «i "j- 

Court at Calcutta should cor 
Howrah. 59 C. 856: 33 Cr. I 

Cal. 479: 1932 Cal. 487: 1932 Or. U. 479:3b 0. lu-*. 

• — jurisdiction of third Presidency M. to try tho case when 
the offence is committed by 4hc crews on high seas. 60 C. 44: 

1933 Cal. 145: 1933 Cr. C. 222. 

S. 179. 

——a. 188. overridca a. 179 where s 188 is applicable. 59 C. 
10G5; 1932 Cal. 4C5 ; 1932 Cr.C. 455: 33 Ct. L. J. 267: 136 I. C. 
137: LB 1932 Cal. 269. 

. complaint of on offence under s. 409 I, P. C. should bo made 

In Criminal Court within whose jurisdiction tho accused was 
residing 1932 AH. 367: 1932 Cr.C. 403; I. R. 1932 All. 531 : 139 
I. C. 159: 33 Cr. L. J. 711. 

s. lei. 

the combined effect of s. 181 (2) and s. 222 (2) is that where 

tiic offence of criminal breach of trust Is committed at several 

places within the jurisdiction of several sub-divisional Magistrates 
any one of them can try the accused. 1932 All. 26 : 135 L C. 228 : 
I. R 1932 All. 52 : 33 Cr. L. J. 127; 1932 Cr. C. 35. 

S. 18B. 

—order under s. 144 served on nn individual directing him 
to nljstnln from the construction of a building whether can be said 
to be ••promulgated” within the meaning of the nee. 36 C. W. h’. 
792 139 I. C. 739 : I. R. 1932 Cal. 648 : 1932 Cr. C. 892 : 33 Cr. L. J. 
829. 

— fc. 188 overrides b. 179 where It applies. 36 C. W, h*. 456: 

*36 l.C 137; 59 C. 1065: 33 Ct. L.J. 267. 1932 Cr.C. 455 : 1032 
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s 190. 

—if n M takos cognizance of an offence under s. 190 (1) 
(<■) his further proccedinRS arc bad unless he informs the accused 
that he is entitled to have the ease tried by another Court 
1933 Tat. 297 . 1933 Cr. C 789 1-1 Pat. L. T. 330. 

the charge-sheet submitted by the police to the 

Magistrate can be treated as complaint under v 190 (1) (a) and the 
complaint need not be examined 1932 Bom. 610 : 139 I C. 281 : 

I R. 1932 Bom. 484 1932 Cr.C 868: 33 Cr. L.J. 733, I. R. 1932 

Mad. 733 . 63 M L J. 679 • 1932 Cr. C. 831 : 1932 Mod. 673 • 33 
Cr. L J. 785 . 139 I. C. 500. 

—-a report by an investigating Magistrate may be treated 
as a complaint. 13 Pat L T. 791. 

the expression “ease of which he has taken cognizance'* in 

s. 190 (1) tncana nothing more than "the judicial investigation into 
any offence of which he bos taken cognizance. 14 Pat. L. T. 176 : 
12 Pat. 341. - 

—an investigation by the police b not an indispen* 

sable condition for the initiation of proceeding under s. 164. 

A Magistrate can under s. 190 (1) (c) record and act on toe 
information furnished by the accused himself. 55 M. 717 : 33 
Cr.L.J. 586 - 1932 Cr.C 504: 1932 Mad. 500: 138 1. C. 240 : I. R. 

1932 Mad. 552. 

—a M. can revise his order dismissing a police report under 
8 173 and start proceedings under a. 190 <1). 12 Pat.234 : 14pat 
L. T. 162. 

S. 192. 

whe '' »« .y.. , ,, 

on oath an 

police repoi • *' 

wise busy, •* 

competent i ’ ’ \ • 

1933 All 125 ■ • ■ j.M. 

S. 194. 


an M-pj^cio information under thb sec. should contain a 
statement of the charge as certain and detailed as an indictment 
and only opinion of the executive likely to be very prejudicial to 
the accused should not be included The H. C. of Patna has 

' * whom the Govt. Advocate with 

Local Govt, has exhibited an ex- 
177; I. R. 1933 p. C. 65: 142 I 
L. J. 322 ; 1933 M. W. N. 409 - 
1 : 35 Bom. L. R. 507 P. c. 


where the Dt. M. granted sanction believing that the 

suptd. of police would thereby be enabled to prosecute the accu-ed 
under s. 182 1. P. C, held that there was complaint for the prosecution 
of the accused and the conviction Under s. 182 I. p. C was 
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S. 195— conM. 

tamable. 1932 All. 190 : 33 Cr. L. J. 948 : 1932 A. L. J. 155 : I. B. 

1932 All. 633 : 140 X. C. 184 : 1932 Cr. C. 206. 

where the alleged offence has been committed by a party to a 

proceeding in a civil suit in respect of a document no criminal 
Court can take cognizance except on the written complaint of 
the said Civil Court under s 195 (1). 1933 Cal. 480 : 1933 Cr. C. 
794 . 34 Cr. L. J. S26 : I. R. 1933 Cal. 342 : 143 J. C. 15. 

where the M. takes cognizance of charge under s. 182 I. 

P. C. only and protest petition is filed by accused repeating false 
charge, in the absence of complaint in writing, committal and 
conviction of the accused under a. 211 J. P. C. were without juris- 
diction. 1932 Pat. 152 : 11 Pat. 155 : I. R. 1932 Pat. 40 ; 135 I. 
C. 520 . 33 Cr. L. J. 153 : 12 Pat. L. T. 905. 

the date when the Court takes cognizance of an offence 

under e. 193 I. P. C. is the crucial date for seeing whether s. 
195 Cr. P. C. applies. Where an offence is committed .under s. 193 
I. P. 0. in respect of proceedings in a Court of law which arc 
contemplated but which in fact arc never stated, In such a case 
s. 195 docs not apply and the M. can take cognliarcc of it without 
any complaint from a Court. 56 B. 213 ; 33 Cr. L. J. 386 • 137 I. C. 
134 • 1932 Bom. 185 : 1932 Cr. C. 244 : 1. B. 1932 B. 219. 

-—where the prosecution for perjury is at the Instance of 
the appellate tribunal the fact that the trial judge felt himself 
able to accept the statements is a point to le taken into account. 
1932 All. 674 : 1932 Cr. C. 862. 

where the complaint by private penon was for an offence 

under a. 193 I. P. C. tlie necessity of a complaint under s. 4iC 
cannot be dispensed with by the Court electing to try the accused 
for offences under as. 467 and 109 I. P. C. 55 M.343 t 136 I. G. 7«9 t 

1932 Mad. 253 ; 62 M. L. J. 735 : I. R. 1932 Mad. 315 r 33 C. L. J. 
361. 

— where a vakil’s clerk was prosecuted under a. 471 for for- 
ging an endorsement to cover up his default in not filing the 
suit on promissory note in time, licid that the facta alleged consti- 
tuted an offence under s. 193 I. P. C. and the ncce..&ity of a 
complaint under s. 195 (1) (b) Cn P. C. from the Court which 
dismissed tho suit could not Ic * 

Accution 03 one under a. 471. • •• ; . 

1933 M. W. N. 217 ; 37 L. W. 54 ’ . “ • ' ■ 

the Court con take action unuer s. -lio onj> ii mo oiioncc 

13 one committed “in or In /elation to a proceeding in Court.” 

* {nation of proceeding ii outside 

2 M. I.. J. 310: 1932 Cr. 0. 276 : 

• 728 •. 139 I. C.482 : 33 Cr. L. J. 

—where the complaint is In revprcl of an antecedent forger}* 
and production of n copy of such document In prior proccedlngv 
^nortion under s. 195 ( 1 ) (c) K necessary. 1932 Sind 90 ; 33 Cr. L. J. 
1932 Cr C .539; 137 1. C. 341 : I. «. 1932 Sind 77. 
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S. 105— confcf 

“—the provisions of s 477-A, I P. C. are not covered by the 
provisions of sec 195(l){c). Cr P C 1932 Smd 53 : 1932 Cr. C. 194 
33 Cr. L. J. 328 1932 Smd 62 136 I C 766. 

s. 195 (life) docs not apply when the document which is 

ollcjjed to be foruod is produced at the trial of the person alleged 
to have forged it, not having been produced in any independent 
proceeding. 56 B. 488 1932 Bom 545 : 1932 Cr C. 777 : 34 Bom 
L R. 1090 

—the Governor-in-Council of Aasam or a member of his 
C * ’ * “ '3 forest Departments 

to him. 59 C. 1233 : 

_ ■ ‘ • 55 : 138 I. C. 705 : I. 

for a prosecution on a charge of conspiracy under 3 . 193 read 

With s. 120-B, I. P. C. the previous sanction of the Magistrate is 
necessary. 1932 Cr. C. 881 ; 1932 Cal. 850 : 33 Cr. L. J. 657 : 139 
I. C 89. 

S. 1S6-A. 

no previous sanction of the Local Oovt. is necessary in the 
case of a conspiracy to commit an oflfence under s. 50 of the . U p. 
Excise Act. 1932 All. 73 : 1932 Cr. C 93 : 33 Cr. L. J. 373 : I, R. 
1932 All. 270 ; 137 I. C. 73. 

where the sanction of the Local Oovt. was obtained subse* 
quent to the institution of the case and fresh complaint having 
been made the 31. proceeded to hold a new inquiry under chap. 
XVIII. there was nothing wrong. 12 Pat. 353 : 14 Pat. L. T. 281. 
——where no objection Is taken on the ground of s. 196-A sub- 

f”' ■ - *'■ •■***' the jury and the conviction based 

;al merely because the previous 
been taken. 1932 Cal. 786 : 140 


S. 197. 

this sec. does not require .previous sanction for taking 

cognizance of a complaint regarding on offence described in s 168 
I. P. C. 1932 Nag. 133 : 1932 Cr. C. 669 : 140 I. C. 711. 


uu.j iiicauiug 01. 

3; 1932 3Iad. 214 : I. R 193 “* 
C. 156 : 33 Cr. L. J. 557. 

time of commission of the 
poses of the sec. 1932 Sind 


—the members of the District Board are public servant*! 

• • -r.u,,-. ’"‘•“Oudh 308 : 1932 Cr.C. 848. 

trate is not a public servant 
1933 M. W. N. 1031. 

' not a Local Government. 1932 
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then; is no provision in this sec. that sanction should be 

addressed to any particular officer. The order of sanction is to be 
ordinarily conveyed to Ih© authorities ^ho are responsible for 
initiating prosecution in the locality in question- J933 All. 543: 
1933 Cr. C. 8T4. 

5.199 

■ where the father of a girl lodged a complaint under s. 49S 

I. P. C. alleging that the husband of the girl was ill and it was found 
that the husband was neither ill nor were there any circumstances 
justifying complaint by father, held that the complaint was in 
contravention of s. 199 Cr P. C. and could not be entertained. 1930 
Cal. 144: 142 1 C.15Q'. I. R. 1933 Cal. 241*. 34 Cr. L- J. 290; 1930 
Cr. C. 205. 

— conviction under s. 498 I. P- C. without coiopiaint by the 
husband cannot be sustained oven though the husband had come 
forward and gave evidence. 1933 All. 626:1933 A. L. J. 701 : 1933 
Cr. C. 1005, (5 A. 233. 27 Jf. 61. 29 C. 415) fiel. on. 20 C. 4S3, aot/ef. 

S. 200. 

esatnination of the complainant in part is bad but it dees 
not vitiate the proceeding. 37 C. W. X. 319. 

S. 202. 

-—the powers gltco to the police under s. J56 are not affected 
when an order to investigate under s. 202 is tnado and it is open 
to the police to file ch.irpe»shcot. 1933 Lah. 579 : I. R. 1932 Lah. 
561 : 139 I. C. 139 : 1932 C. L. J. 507: 35 Cr. C. 737. 

apart from the provUiotB of s. 203 a Mapbtrate proceeding 

under Chap. VIII C. P, C. has the nght to call for a report from 
the pohre before issuing a notice under s. 113. 1933 All. 670: 140 
I. C, M6: 1. R. 1933 AH. 66S : 1932 A. L. J. 8?0: 1932 Cr. 

C, 832. 

where a complaint was referred to a 51. for iwiuirj’ and 

he examined the accused and beard argument and dbmbscd the 
complaint, held that though the examination of the accused was 
not illegal, hearing argument was Hlegal. 37 C. W. N. 709: 1933 
Cal. 447 : 57 C. L. J. 259. 

S. 203. 

• where the complalnanl baa already Iren examined on o.ifh 

under s. 200 the Jl. need not examine him again under s. 203. 
1932 Smd 5S : I. R. 1932 Sind 63 : 136 I. C. 767 ; 1933 Cr. C. 
199 ; 33 C. L. J. 330. 

■ a roniplalnant nerd not hr an ryrwitnrsi of everything In 

the complaint. 1931 51. tV. X. 1316. 

it 13 contrarj' to the scheme of the Code to permit the 

oppoitp p.rrty to appear and areve that prores# should not issue. 
Hut when this prayer of the complaint U for the scimre of the 
opposi^te p-irty's tusoks and accounts, the Utter tnay appear 
'^mediately and ask that such order Vacated. 36 C. W. N. 
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S. 203— confd. 

674 : I R. 1932 CaL 473 : 138 I C. 639 • 33 Cr L. J 636 : 1932 Cr. 
n. C. 652 • 193-2 Cal 697 

a bocond complaint of an alleged offence is cntcrtainabic 

and it 13 not absolutely necessary to get the previous order of 
dismissal Under s 203 set aside. 33 P. L. R. 318 . 137 I C. 520 ■ 
I R. 1932 Lab 342 33 Cr L J 493. 

when an order of acquittal IS set aside and retrial is ordered 

in revision, the JI can retry the accused only for the offence 
he originally tried for. 1932 M.W N. 1218. I. R. 1932 Mad. 798 : 
139 L C 852 : 33 Cr. L. J. 825 

ID dismissing a complaint the M has the right to order 

the resumption of atatUi guo so that tbc rights of the parties 
might be determined in Civil Court. 1933 Cal. 149 : 1933 Cr. R. 
C. 226. 

this Act docs not apply to an application under the 

Merchant Shipping Act. Such an application cannot be dismissed 
under s. 203. 37 C. W. K. 1183 . 1933 Cal. 647 : 1933 Cr. C. 1057 : 
58 C. L. J. 116. 

S. 204. 

sec 204 applies not merely when cognizance is taken on 
a complaint but also when cognizance is taken on a police 
report, submitted to him after an inquiry under s. 203 on the case 
of a complaint. An order for submission of a chargc*sbeet may 
be executive or Judicial order An order passed by a Magistrate, 
empowered under s. 190 (5) when disposing of a police report 
under s. 173, for the submission of a cbargc>sbeet is a judicial 
order under s. 204 and is in practice an order for issue of process. 
Charge-sheet is a form provided under Departmental rules of the 
Government under s. 173 (ll (o). 1932 Pat. 72 : I. R. 1932 Pat. 129 : 
136 I. C. 842 : 33 Cr. L. J. 349 : 12 Pat. L. T. 937 : 1932 Cr. C. 
136. 

where one Magistrate directs the issue of warrant and in 

his absence another Magistrate signs the warrant, the warrant is 
valid and legal. 1932 Pat. 175 : 13 Pat. L. T. 167 : 1932 Cr. C. 
351. 


S. 206. 


an apparent connection of a case under s. 326 I. p.' C. 

with a case under & 303 is no ground for committing it to the 
Sessions Court when the offence is triable and can le sufficiently 
punished by a First Class M. or one exercising powers under i 
30 Cr. P. C. 1932 tab. 168 ; 136 I.C.272 : I. R. 1932 Lah. 224 : 33 Cr' 
L. J. 255. 

S. 208. , 


the M. is said to commence an inquirj' only after the 

accused is brought before him; when the accused b absconding 
no inquiry can commence. 1932 Lah. 103 : 33 P. L. R. 691 • I n 
1931 Lah. 81 : 135 I. C. 209 ; S3 Cr. L. J- 97 ; 1932 Cr. a 123. ‘ 
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whero there is an application for the production of police 
diaricj under s. 208, the Jf. 13 bound under that sec. to take steps 
for their production unless be thinks U unnecessary to do so. 1933 
Cal. 184 • 1933 Cr. C. 230. 

this sec. does not imply that the M. should record nil 

evidences winch the complainant or the prosecution may adduce. 
1933 All. 690: 145 I C. 481: 1930 Cr. C. 1202: 1933 A. L. J. 
799 

S. 209. 

—where there is a charge and countercharge and the 
Magistrate finds it necessary to commit the accused in one of 
such casCj to sCjAons it is ftt the discretion of the Magistrate to 
commit the counter-case also. 1932 M. "VV. JJ. 692. 


S. St3. 


—•where tho accused was convicted undcrsec. 20 of'the Arms 
Act and the Sessions Judge set aside the conviction on the ground 
that the Magistrate had no jurisdiction to try the accused under 
that sec with the observation that tho Magistrate might commit 
the accused to the Sessions Court and the 3Iogi&tratc thereupon 
comitted the accused without bolding an inquiry under chap. VUl, 
the order of commitment was illegaJ. 36 C. W, 34. 926 : 1932 Cal. 
6 SJ 139 I. C. 4T0 : I. R. 1932 Cal. 628 : 33 Cr. L. J. 770 : 1932 
Cr. C. 636. 

the Court is entitled to select such evidence as it eon- 

wders important nnd gufRcient to prove the point for consideration. 
1933 All. 690 : 145 I. C. 481 : 1933 Cr. C. 1202. 

S. 215 


—It b undesirabje that a case which can bo odequately dealt 
with by Q M. himself should be committed to the sessions. 1032 
Lah. 263, 1933 Cr. C. 328: 33 Cr. L. J. 680: I. R. 1932 Lah. 528 : 
138 I. C. 701 ; 33 P. L. R. 185. 

— — Ihe H. C. has power to quash an illeg.al commitment at 
any stage. 14 Pat, L. T. 281 : 12 Pat. 353. 

, . . .u. »f weighing the evidence Is 

■ ■ • ■. I and cannot l>e inter- 

' . ' ' ; 39 : 1. R. 2933 Lah. 7 : 


« 22 !. 

where the aecujed waa cJwrged under s, 292 I. P. C. for 

having published an oh.cene bootollie failure to srcelfy the particular 
pav.age» relied upon by the prouecutlon as ob-.eene would not 
vitiate tho trial ns the proM^oUon maintained that the whole 
wa., ob-.erne. 36 C, tV. H. 935r SC a L. J. 123; J39 J. C. 
I It 1932 Cnl. C23 : l93.* Cr. a 60S : 1932 Cal. 051. 
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S. 221— con/rf. 

• it musit be made clear to the accused charged under s. 

3S6 I. P C. whether be is charged tvith kidnapping or with 
abduction and whether it was with intent to compel the girl to 
maiT}- against her wish or w»ib knowledge that she might be forced 
or seduc^ to illicit intercourse. 1933 Cal. 194 . 1933 C. C. 245. 

S 222 ‘ 


-^—sub-sec (2) was previously enacted to get rid of the tech- 
nical difficulty in framing the charge so that persons who showed 
a difficioncy m the accounts with which they were entrusted could 
be convicted of criminal misappropriation even when it could not 
be shown that they bad misappropriated this or that specific sum. 
1932 Oudh 145 . 1932 Cr. C. 222 : 1. R. 1933 Oudh. 193 : 33 Cr. L. 
J 343. 

S 225 

where the accused committed oSence under s. 5 of the 

Motor V’ehicles Act but the ebargea mentioned ss. 16 and 17 and 
/ ^. 1 . 1 . .v- —as alleged to have com- 

. , . -of the sections could not 

• • large he bad to meet. 59 

. , . • . 1932 Cr. C. 451 r 1932 


S. 227 

—s. 227 read with 8. 237 can only apply after some evidence 
has been taken in the Session Court. 1932 M. W. K. 1162. 

231. 


•—the see. is mandatory and leaves no discretion to the 
Magistrate to reject the application of the accused to recall wit- 
nesses 36 C. W. N. 542 : 55 C. L. J. Ill : 1932 Cal. 486 : 33 Cr L. J. 
265 ; I. R. 1932 Cal. 184 : 136 I C. 136 : 1932 Cr. C. 47S. 


S. 233. 

thissec. applies to summons cases also. 1381. C. 317:1932 

M. W. N. 1157 : 33 Cr. L. J. 589 : I. R. 1932 Mad. 553 : 1932 Cr C 
301 : 1932 Mad. 497, 

offences under ss. 380 and 457 L P. C. committed on different 

dates arc distinct offences requiring separate trial. 34 Bom. L R 
390 : 1932 Cr. C. 389 : 33 Cr. L. J. 619 ; I. R 1932 Bom. 383 : 138 I c’ 
520. 

where the accused was charged with having used as genuine 


—where in a case of perjury the charge stated that the 
accused had stated in his deposition what they knew or had reason to 
be false, the charge was held to be defective b^ause a man may make 
statement in the belief that it is tme though good reasons eiist for 
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S. 233 — contd. 

koowing jt to bo fahe, 37 C. W. N. Sti i 142 I. C. 335 : 35 Som. U 

R. 507 . 1933 Cr. C. 442 : 57 C. L. J. 177 ; I. R. 1933 P, C. 65 ; 1933 
P. C 124 : 1933 W. W. N. 409 : 1933 Cr. C. 442 P. C. 

any de/ecf or orais&ion in framing ifie charge would not be 

fatal unless it has occasioned a failure of justice. 33 Cr. L. J. 373 - 
1932 Cr. a 93 . L R. 1932 All 270 : 137 L O. 73. 

S. 234. 


the trial of two or more charges of criminal breach of trust 

cannot legally be joined with two or more charges of falsification 
of accounts. 36 C. W. N. 542 r 1932 Cal. 486 ; 55 C. L. J. IH ; 33 

Cr. L. J. 265 : I. R. 1932 Cal. 184 : 136 I, 0. 136. 1932 Sind 64 : I. 

R. 1932 Sind 87 : 33 Cr. L. J. 650 : 1932 Or. C. 284. 

offences under ss. 380 and 457 1. P. C. are not offences 

of the same kind wjthm the meaning of s, 234. 33 Cr. L. J. 619 : J. 
R. 1932 Bom. 383 ; 138 I. a 520 : 1932 Cr, C. 389 : 34 Bom L- 
R. 590. 


■—where a person was charged and convicted under s. 477'A“ 
I. P. 0. for having made false entries in ten pay-sheets between 

March 1923 and February 1929 ' .••..,<. 1 .,. 

entries in each pay-sbect was 
distinct violation of sec. 234 
320 : 137 I. 0. 179 : I. B. 1932 ' 

offences under ss. 393 and 394 I. P. 0. may be jointly 

tried. 34 Cr. L. J. 402 : I B. 1933 Lali. 275 ; 142 X. C. 820. 

the legality of joint trials depends ea the accusation and 

not on the result of the trial provided the acecation is. real 
1933 M. 'VV. N. 528, (41 C. 153, 49 M. 74l /ol 
S. 235. 

if both sections 235 -and 236 are lo terms applicable to a 

case there is nothing prohiWtting their conjoint operation. 54 A. 
337 ; 1932 All. 25 : 1932 Cr. C. 34 t 135 I. O. 225 ; 33 Cr. L J. 
122: I. R. 1932 All. 49 : 1932 A. L. J. 113.. 

to determine whether there was a series of acts forming 

part of the same transaction the most important points to be con- 
sidered are whether there was a common purpose and design and 
continuity of action. Where black-mailing is the common purpose,, 
two exactions on different dates may be jointly tried. 5GC. L. J. 
73. 

charges of causing hurt and wrongful confinement, and 

forgery to screen these offences ore part of the same transac- 
tion. 56 B. 488 : 1932 Bom. 545; 1932 Cr. C. 777: 34 Bom. L. R. 
1000. 

— ~a mere common purpose does not constitute same tran- 
saction and cannot make two distinct offences one under s, 380 and 
other under s. 457 I, P, C. part of the same transaction. 1933 Bom, 
227 - 33 Cr. L. J. fiI9 : I R. 1932 Bom.-383 138 I. C. 520 1 34 Bom, 
L. R. 590. 
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S 236. 


■ the offence of abetment of forgerj* is quite different from the 

offence of usinK as Rcnuine a forced document. 55C. L. J 336 - 1932 
Cal 545 1932 Cr. C 545 140 I C 544. 

if both s.. 235 and 236 are m terms applicable to a case there 
is nothing prohiLitting their conjoint operation. 54 A. 337 : 33 Cr 
L. J 122 I. R. 1932 Ail 49 : 135 L C. 22S : 1932 Cr. C. 34 : 1932 A 
L J. 113 1932 All. 25 
S 237 


‘ - • — • LP. C. 

is no 
1. 297 ; 

, , !<*- 816 
fol 

where several accused were charged under sec. 302 read 

with s. 149 I. P. C. but the jar>' found them guilty of murder 
substantially under s. 302 and the judge accepted the verdict and 
convicted them under that sec. the conviction was not imoroner 
1932 Pat 302 : 1932 Cr C. 774 13 Pat. L T. 440. 

— an accused may be convicted under s. 4U I. P. C. though 
he was charged only under s. 457 I. P. C. 1932 Nog. 173 : 140 I. C 
431 1932 Cr. C 908. 

. - ■ ’ on offence under s. 366 I 

• iffenee under s. 376 1. p. C.* 

has been made. 1932 All* 


there is no general proposition that where an accused Is 
charged for only substantive offence, a conviction for abetment 
thereof U illegal. This sec. may be invoked to support the lecahtv 
cf the conviction. 3GC. W. N. 595 59 C. 1192: 33 Cr. !>. J. ?‘*o . 
139 I C. 242 • I. R. 1932 Cal. 584 : 1932 Cal. 455 : 1932 Cr. C. 335. * 


S 239. 

—Joint trial of offences under ss. 366 and 368, defect mav b<» 
cured by fresh charge. 1932 Lah. 203; I. R. 1932 Lah. 149 • jvv 
I C. 677 - 33 P. L R. 485 : 1932 Cr. C. 247 : 33 Cr. L. J, 190. ‘ 

a joint trial of different sets of persons under ss 401 anA 

413 I P. C. is illegal. 1932 Lah. 486 ; I. R. 1932 Lah. 488 • 133 I P 
424 : 33 Cr. L. J. 584 : 1932 Cr. C. 624. 

joint trial of two persons for the mbappropriatioa of 

various items of money uhwh^weie independent tran<;actions carried 
• ** ’'at. 779. 

• ffence under s. SOS 
possession of some 
ss. 117 and ISQ.B 

■ • ‘0 Factories Act are 

■ ■ •. PaL 168. 
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S. 239— cortW. 

—a ptecUe definition of the expression “the same transaction''’ 
cannot be formulated and each, case muat depend on its own facts. 
35 Bom. L R. 474 • 1933 Bom 266. 

the phrase “possession of which has been transferred by 

one offence" in cl. (f} refers to the original theft of certain property, 
1932 Bom. 201 • I. R. 1932 Bom. 231 : 34 Bom. L. R. 301 : 137 1. C, 
146 33 Cr. L. J. 394 : 1932 Gr. C. 305. 6 Pat. 583 Ref. 

——when the first four accused were charged with kidnapping 
and abduction, the fifth for abduction only and the sixth was 
jointly tried with the others for an offence under s. 368 I. P. O., the 
joint trial was illegal. 1933 Cal. 499 . 144 I. C. 93. 

S. 243 

— — where the accused's plea of guilty, was not recorded in 
accordance with s. 243 and the accused also denied the plea the 
conviction was bad. 36 C. W. N. 182. 

—the recording of one admission for a number of accused is bad. 
1932 Sind 211 : 140 I. 0. 697 . 26 S. L. R. 345 : 1932 Cr. C. 902. 
s. 247 

— absense of the accused does not affect this application of 
the section 1932 Mad. 563 : 1932 Cr. C. 662 . 138 I. C. 288 : 33 Cr^ 
L. J. 579 • I. R 1932 Mad. 546. 


if the complainant dies the Magistrate may in a pfoper 

case allow the complaint to be continued by a proper and fit 
complaint. 1932 Nag. 72-1 R. 1932 Nag. 50 : 28 N. h. H. 49 t 
137 1. C. 91 33 Cr. L. J. 407. 

—discharge of the accused for want of proper complaint does 
not amount to acquittal under 5. 247 and the second 'trial on Proper 
oomplslnt is barred- 36 C. W. N. 3D38 : 3932 Cal. 871 ; 1932 Cr. C~ 
893, 32 Cr.L. J. 2? Bt«t. 


S 2S0. 

ft mati U justified in saying to the police “I have my 

* ' ’ • * - • direct your enquiry against 
tted again&t me”. But if he 
formation to the police that 
to connect B with the offence 
le both false and vexatious 
• criminal prosecution against 

77 : I. R. 1932 Bom. 221 ; 137 
J C. 129 : JO U-r. L . . J. C. 236. 

-this see. does not apply to a case instituted on a police 

report or on information given by a PoR®® Sind. 156 i 

36 S. h. R. 299 : 33 Cr. U J. 644 : I38 I. C. 635 : 1932 Cr. C. 692. 

- -in an appeal from an order awarding compensation to the 

accused notice to the accused is not necessary but in most cases 
it iadoMrablo that notice to him ahould bo given. 34 Bom. L. R. 
289 1932 Bom, 177- 1932 Cr. C. 236: 1 B.1932 Bom. 221 : 137 I. C. 
129 33 Cr L. J. 392. 
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S. 250— contd. 

— comjKnyiljon money is wovcrabte ns iftit wore a fine and 
the methods of recoverinR & fine arc provided by e. 386, 1932 pat. 
301 : 33 Cr L. J. 958 I. R 1932 Pat. 290 13 Pat. L T. 536 : 140 
I. C. T2 : 1932 Cr. C. 773 F B. 

S. 25T. 

—Chap XXI of the Code applies to n Presidency Magistrate 
-- - •- orcept where the former arc 

36 C. W. N 791 55 C L. 
>5 1932 Cr. C. 889 • 1932 Cal. 


S. 253 

—there is no distinction between orders of discharge under 
s. 253 and such orders passed under s* 209. An order of discharge 
cannot be set aside in revision except on such grounds as would 
justify the setting aside of an order of acquittal m appeal. 1933 
Bom 158 : 35 Bom L. R. 245 . 1933 Cr C 470. 


S. 254. 

——where in a trial as a warrant case a summons case is dis- 
closed procedure as sommons case may be adopted and no charge 
need bo framed 1931 M. tV, N. 1319. 

—where the committing Magistrate is competent to dispose 
of the case an unnecessary committal is an error of law which would 
justify the quashing of the commitment order. 1932 Lah 263 I. R. 
1932 Lab. 528 138 I. C. 701 33 Cr. L J 680 1932 Cr. C 328. 

—under this see it is not within the discretion of a Magis- 
trate whether he should frame a charge in writing or not. The sec. 
IS mandatory and it applies to a Presidency Magistrate also. 36 C. 
W N 791 - 1932 Cal. 865 1932 Cr C 889. 139 I C. 755 . 33 Cr. L 
J. 828 I. R. 1932 Cal 651 . 55 C. L J. 448 


S. 256 

the failure of the Court 


to ask the accused whether they 
'•'•cution witness after the framing 
Toceedmgs. 1932 Mad 559 . 1 n 
1932 Cr. C. 589 ; 139 I C 203 • 


where the accused’s pleader desires to cross-examine wit- 

ness before the complainant the M should accede to the reoup<!i 
1933 Cal 189 : 142 I. C 479 I R 1933 Cal 2?4 : 34 Cr L. J. 347 • 
37 C. W. N. 288 . 34 Cr. L J 347. 

—the provisions of sec 256 P C.aremerely directory and any 
irregularity m procedure can bo cured by s 537 Cr. P C 1932* Oudh 
242 137 1 C. 684 I. R. 1932 0udh 257 33 Cr. L. J. 506: 193’ 

C. 405. 

s. 256 is not applicable to a person called upon to give 

security for good behaviour but he has a qualified right given bv •..v 
257, 140 I. C 170 : I. R. 1932 Sind, 182 
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S. 255 — contd. . • , 

—if the accused has already prepared' a lengthy written 
statement he sQould be allowed to file it in the Court of Sessions 
as tnat would save much time, though it would not relieve the 
Court of the necessity of questioning him generally on the case under 
ss 342 and 364. 1933 All. 690 : 145 I. C. 481 : 1933 Cr. C. 1202 ; 1933 
A. L. J. 799. 

S 257. 

•'——OTdinsrily in a warrant case it is the Govt, that roust pay 
the expenses o^ the witnesses both for the Crown and the defence. 

1932 Lah. 4S1 : 139 1. C. 508 : 33 Cr. L. J. 761 : I. B. 1932 Lab. 
581 . 1932 Cr. C. 619. 

where in a warrant case charges were framed after the 

examination of some of the witnesses and the case was adjourned to a 
particular date on which the M. thinking that the proposed compromise 
might have materialiped dealt with the case under s. 258 Ci. P. C. 
and recorded an acquittal, held that the M. had no right to do so 
as charges had already been framed. 143 I. C. S3 r 19J3 Cal. 358 : 

1933 Cr C. 494 . I. R. 1933 Cal. 332. 

S. 250. 

—the procedure of directing the accused to be acquitted 
without writing a judgment is irregular though It may be cured by 
8. 53?. 1933 All. 660 : 1933 A. L. J. 1244 : 145 J C. 664 : 1933 Cr. C. 
1143, 14 A. 242 F, S. Expl. <1930 Pat. 148. 23 C. 502, 1922 Mad 502) 


S 280. 

——summary trial though legal is most inappropriate in cases 
in which general servants are concerned os accused persons. 1932 
Lah. 188 • 1932 Of. C. 181 ; I. B. 1932 Lah. 92 . 135 I. C. 220 : 33 Cr 


a M. has no jurUdictioti to try an offence under s. 342 

summarily and he cannot create a Jurisdiction by charging for the 
lesser offence under s 341. 1932 M. W. N. 478. 


S. Zbti. 

summary trial by Honorary Magistrate on a charge under 

s. 379 I. P. C., reference to District Magistrate under s. 439 ; sentence 
passed by the Dt. M. without taking evidence is bad. 1932 All. 
507 : 1932 Cr. C. 595 : 137 I. C. 208 ; 1932 All. 320 ; 33 Cr. L. J. 472. 


5. 264. 

in discharging an accused of on offence under 9 . 152 I. P. C. 

the M. may frame a charge under s. 160, 1933 Sind. 173 ; 1933 Cr. C. 
537. 

—where the case is hotly contested it is questionable whether 
a M. should try it summarily. 1931 Mad. 233 ; 1931 M. W. N. 118 ; 
32 Cr. L. J, 689 :I. R. 1931 Mad. 510. 


S 270 


—it IS not proper that the case and countercasc arising out 
uf the same incident and committed to tho Sessions should be tried 
ut one and the same time. 1932 M. W. N. 692. 
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S 274. 

-^if there i> no complaint by the accused as regards the 
insufljciency of jurors the prosecution court can take objection to- 
vardj tlie end of the trial 1932 Cal. 750 : 1932 Cr. C. 744 , 14 I. C. 
18 39 Cr. L. J 8G9 . I R 1932 Cal 683. 

S 275. 

•^—no privileges arc given to Europeans other than European 
BriliJi subjects and such Europcana can be tried by Indian Courts. 
1933 Nag. 13G 1933 Cr. C 610 • I. R. 1933 Nag 153 . 143 I C. 17. 

S. 276 

persona within the precincts of the court building either 

because they have been summoned for other cases or by mero 
chance are persons “present*’. They need not be within the four 
wails of the room. 59 C 1123 : 55 C.L.J. 132 ; 33 Cr. L J.694: 

I. R 1932 Cal. 517 36 C. \V. N. 377 : 1932 Cr. C. 554 • 1932 Cal. 536 

where special juror, to the number of eighteen were sum- 
moned but only five were present, the court could supplement the 
five special jurors who wore available and were chosen by lot and ono 
special juror who hoppened to be present with three persons who 
were jurors awaiting in another court but were not on the special 
jury list. 60 0. 725 : 1933 Cal. 638 : 1933 Cr. C. 1037. 

S. 289. 

—deposition taken before the committing M. can form the 
basis of judgment when the Court sees special reasons to bclievo 
the statement 1933 Rang. 57 : 11 Rang 4 : 142 I. C 87 : 34 Cr. L« 

J. 286 s I. R. 1933 Rang. 29 
S. 290 

——where there aro more than one accused, their counsel shall 
all be heard after the conclusion of the whole of the defence evidence, 
but the Irregular procedure docs not vitiate the trial unless tho 
accused are prejudiced 1932 Lab. 103 : 33 Cr. L. J. 97 : I. R. 1932 
Lah. 81 : 135 I. C. 209 : 1932 Cr. C. 123. 

S. 297. 

where the charge to the jury ran as follows "ss. 419 

467 and 120-B and other connected ss, 415, 416, 463, 464 and 120-A 
IJ’C. read and explained to the jury" and the contention was 
that the charge did not discloso how the secs, were actually 
explained, hold that as none of the secs, presented any difficulty 
the explanation was sufficient. 1932 Cal. 786 ; 1932 Cr. C. 829 • 140 
I. C 723. 

—a direction In a charge in a ease under s. 304 I. P. C. to 
the effect that if the accused party were held to be in possession 
then they were not guilty of any offence even though there was 
a force fight resulting in death of some of the complamant's nartv 
is bad In law. 1933 Cal. 242 : 1933 Cr. a 321. 

it is not correct to lay down that when a person attempts 

to enforce a claim to property which he cannot substantiate, thereby 
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S. 297 — contd. 

ho creates tho position that possession is with another, and if 
the language of a charge is of that nature it is bad for misdirection. 
Above case. 

a judge is competent to express his opinion to the jur 7 

provided ho makes it clear that his opinion on the facts is not 
binding on them. 1933 Cal. 190 : 1. R. 1933 Cal. 312 : 142 I. C. 653 : 
34 Cr. L. J. 430 : 1933 Cr. C. 236 

where there is no specific defence specific reference to the 

defence case need not be made in the charge. It is sufficient if 
the judge draws the attention of the jurj' to the discrepencies in 
the prosecution evidence and the criticisms advanced by the defence. 
59 C 11236 . 36 C. W. N. 377 : 55 C. L. J. 132 5 1932 Cr. C. 564 : 
1932 Cal. 536 : 33 Cr. L. J. 694 : 1. R. 1932 Cal. 517 : 138 I. C. 756. 
— ;-if any defence is supported by evidence the Judge should 


that the murder bad been commuted, there was misdirection vitiating 
tho verdict of the jury. 37 C. \V. N. 348. 

—the jury should be told that the evidence of an accomplice 
requires corroboration and it is for tbc Judge to rule whether or 
not there is any corroborative evidence and the jury is to decide 
if they should accept it or not. Tho Judge’s failure to direct the 
jury accordingly amounts to misdirection. 1932 Cal. 295 : 137 I. 0. 
497 : I. R. 1932 Cal. 336 : 33 C. L. J. 477 • 1932 0. C. 264, 1933 Pat 
96 : 142 I C. 809 : I, R. 1933 Pat. 176 : 34 Cr. L. J. 421 s 13 Pat. 
L. T. 802. , . . , 

——the Judge should give a strict warning as to the ptinclplos 
applicable to the evidence of the approver. 37 0. W. R. 290. 

though the Judge need not explain to the jury abstract 

principles of law bo must explain those particular sections of the 
I. P. C. which apply to the particular cases. 37 C. W. N. 1131 : 1933 
Cal. 722 

—it Is for tho Judge to decide for himself whether prima/flCiV 
the confession of the accused appears to him to have been induced 
by threat or promise and whether it is admissible. It is also tho 
duty of the Judge to point out to the jury that tho fact that con- 
siders the confession admissible docs not necessarily mean that 
it is also true. 1933 Cal. 187 ; 142 I. C, 639 : 3. B. 1933 Cal. 310 : 34 
Cr. L. J. 369. 

where tho prosecution failed to summon certain witnesses 

named in the first information and the Judge told ttie Jury that 


Cr. U. 103. 
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S, 297—contd. 


vvM .» T j be Rlrcn on Irgal presumption of 
bw ihIVii " warn«J the Jury saying: “you will remcm- 

.Zj j '* ® >na*‘ni that a witness who comes to court 

and deposes on oath should to believed until there is good reason 
to disbelieve him.' tliero wa^ misdirection though not requiring 
l‘^L • I- B- Cal 667 : 139 I cf 

8«3 33 Cr. L. J. 854 55 C. L J. 439 . 1932 Cr. C. 464. 

. ® trial under s. 366 the direction to the jury that the 

lact of previous intimacy of the accused with tho girl is whollx- 
immaterial lo mi-direction. 1933 Cal 718. * 


—where the retracted confession of tho co-accused is sought 
to be corroborated by the tainted evidence of another accomplice 
the Judge must emphasise m his charge on tho necessity for 
untainted and independent corroboration. 36 C. W N 87J • r p 
1932 Cal. 709 : 140 I. C. 379. ' ' 

“—in a trial of several persons under ss. 368 and 103 where 
the contradictory statement of the girl seduced was not referred 
lo and the cases of tho accused were not separately dealt with 
there was misdirection vitiating the trial. 1933 Cal. 718. 

“—where the mam points have been placed before the jury 
tho fact that one or two minor details were not placed before them 
would not amount to such misdirection as would vitiate the trial 
0? C L J. 583 

—to charge tho jury at great length may Itself bo an obstacle 
to their arriving at a correct decision as they are laymen. Only 
wsentials should be clearly brought out and not overwhelmed and 
obscured by too great mass of detail. 1933 Pat. 496 : 1933 Cr. 

S. 298. 


• where tho jury fir-t ^'turned a confused verdict but the ' 

Judge having directed them afresh they returned a second verdict 
the conviction based on that \er»llet was not bad 85 C 
1932 Cal. 118. 135 I. C. 443 J 1. K. 1932 Cal. 223 : 33 Cr. L. j 135' 
1932 Cr. C. 103. 

where tlie jury brlugi In a ve^lct of guilty on a charge 

under b. 395 In respeet of U'si than five persons, the Judge has no 
duty to satisfy lUolf thnl In rouUng to such a verdict there has 
been present In their minds tbo iwessitv of at least five persons 
being concerneil In the olTenoc*. Cal, 295 : I. R. 1932 CaL 336 - 
33 Cr. L. J. 477 ; 1933 Cf. C. 2‘'* i 13? I-C, 497. ^ • 

tho Jndgo i-lmul.! not pul the prosecution case too stronglt- 

and fall to put tli»\ dofeiieo^ ea-.e a» ktrongly as It should be. The 

og facts. Where 
caution in the 

■ ’■ „ 354: 37C. W. 


to tho will of the wlrl and not th* wiU of her 


■ L P. C.- 
gturdian. So 


refers 

where 


I 
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S. 29B— cojifd. 

the Judge said ; “the girl being a minor can have no will of hef own 
in law and that in law her will was presumed to be the same as her 
guardian’s will,” there was misdirection to the jury, 36 C W. N. 
49 . I. R. 1932 Cal. 382 : 1932 CaL 442 : 33 Cr. L. J. 512 ; 13? I. C. 
819. 

“——in a case of rape even though the accused denies the whole 
story, the judge should tell the jury that the burden was on the 
prosecution to prove in addition to the factum of sexual intercourse 
that the girl was below 14 or else that the accused committed the 
offence against her will or without her consent. 37 0. W. K. 484 
5. 303 


—a verdict of not guilty covers every degree of mental 
condition from hesitating doubt to complete conviction of innocence. 
A verdict that “the jurors give the accused the benefit of doubt” 
U not legal. 3? C W. N. 341 : 1933 Cal. 404 . 1933 Cr. C 682. 

Ss. 306 and 307. 

-.—.'the provisions of ss. 306 and 307 are mandatory. The 
Judge must consider the verdict. 13 Lah. 573 ; 1932 Lah. 345 : 1932 
Cr. 0. 426 : 33 Cr. L. J. 220 :• I. R. 1932 Lah. 181 . 136 I. 0. 5. 

*— If the Judge expresses hb complete dissent the special 
sanctity of the verdict of the jury disappear? and it need not he 
shown to be perverse- 1932 Pat. 346 : 11 Pat. 669 ; 139 I C. 885 : 
13 Pat. L. T. 4L8 s 1932 Cr.C. 643 : 33 Cr. L. J. 877, but the Session 

r- » 1 •I..*-./-- - *- **■“ H. C. unless his dissent is such 

to consider it unnecessary; 
$ame cate. 

» verdict of the jury on all 
or anv of the charges, he must oubnilt the whole case. 11 Pat. 

* 395 ; 1932 Pat. 156 ; 13 Pat. L. T. 93 ; 1932 Cr. C. 273 : 137 I. C. 
WO . ZZ Cr. L. J . 505. 21 G. W. Nl 435 /of. 

—a disagreement within the meaning of ' c. 307 is one of the 
conditions precedent to a reference. Tao Judge is not justified in 
referring the case to the H. C. where his quarrel with the jury's 
verdict is that the persons who were found guilty should in fact have 
been found not guilty. 37 C. W. N. 591 

• » J '^cept what is obviously 
e jury he can make fur- 
• case to the H. C. for 

■ 3 Cr. C. 1053 

. . • orted by evidence the 

Judge should not mak® o tefetcnce. 1933 Pat. 481 : 1933 Cr. C. 1010 : 
144I.C.872: 34Ci. L.J. 828. ^ , 

interference with the verdict of the jury, except in the 

ease of flagrant and patent miscarriage of justice, is dangerous and 
liable to lead to tho condemnation Minnocent'people. 1933 Cal. C65 
Sp B 

though a Judge agrees with the verdict of the jury in respect 

of aomc of the charges but disagrees in respect of other charges 
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Si. 306 and 307 — eontd 

he should not, before reference, record an order of acquittal or con. 
vtction in respect of any of the charges. 1933 Cal. 665 8p 0. 


triable by jury, where he disagrees with their verdict, he should 
follow the procedure laid down in s. 307. The Judge should first 
dispose of the charges triable with the aid of assessors and then 
consider whether justice required that he should make a reference 
under s 307 on other charges. 33 Bom. L. R 1571 : 135 I. C. 495 : 
I R 1932 Bom 111 : 1932 Cr. C. 85 . 33 Cr. h J. 172. 55 M. 715 : 
1932* Mad 512 1932 Cr. C 430 . I. R. 1932 Mad. 466 : 137 I. C. 810, 
(8 Bom. L R 599. 9 Bom. L. R 1057, 36 M. L. J, 452) Eef. 

—in making a reference the Judge should state the ofienco 
which he considera has been committed then he should clearly be 
of oDinion that it is necessary for the ends of justice to submit the 
case to the H. C 37 C. W. N. 341 1933 Cal 404 : 1933 Cr. C. 582. 

m cases under s. 307 where the Judge takes one view 
and the jury takes another the H. C. should, before its Interference, 
satisfy itself that the jury on a fair consideration of the evidence 
in the ease bad taken a perverse view and that its verdict should 
not stand The Judge's view should be given the same weight as 
the verdict of the jury. 56 C. L. J. 19 • 138 I. C. 278 : I, R 1932 
Cal 439 • 33 Cr. L. J. 593 . 1932 Cr. C. 648 t 1932 Cal. 656 F. B . 34 
Bom. L R. 896 : 139 I. C. 272 : 33 C. L. J. 745 : I. B. 1932 Bom. 
490 : 13 Lah, 573 . 1932 Lah. 345 : 136 I. C. 5 : I. R. 1932 Loh. 181 : 
33 Cr L J 220. 

' 'the words of 8. 307 entitle the Court to exercise any of 
the powers which It may cxcrciso in appeal It may, after givmg 
iliip weicht to the opinion of the Judge and jury substitute a verdict 
of kilty for one of acquittal. 60 0.427 : 37 C. W. N. 91 : 141 I. C. 
578 : 1933 Cal. 47 : 1933 Cr C. 61 : I. R. 1933 Cal. 138. 

S. 308. 

premature opinion expressed by juror to his friend in private 

conversation cannot bo ground for retrial. 1932 Cal. 750 : 33 Cr. L. 
J. 869 : I. R. 1932 Cal. 683 : 140 I. a 18 : 1932 Cr. C. 744. 

S. 309 

the omisssion of the S^ion Judge to make any reference 

in the judgment to ’ ' 

to the usual practi 
bo cured by c. 537 C 

the opinion 

standing of the ca‘ 
assessor for his rcasc^j. . 

S 337. 

a person acting under rompuhion and threat of murder and 

not with a view to assist the offender, cannot be an accompli 
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S. 337— conM. 

-33 Cr. L. J. 567 : 138 I. G. 223 : 1. E. 1932 Lah, 429 : 33 P. L. R. 
269. 

—the word “already” in the amended tec. refers to the term 
when the Magistrate tenders a pardon. He can tender pardon at 
any stage of the trial or inirestigation. If the accused to whom 
he tenders pardon is already on bail there is no necessity for the 
approTer to be renaanded to custody thereafter, but if he is not 
on bail the M. Is bound to retain the approver in custody until the 
termination of the trial 1932 Sind 40 . 1. R. 1933 Sind 174 ; 140 
I. 0. 153 ; 33 Cr. L. J. 906. 

— s. 337 (2 A) cannot be interpreted to mean that the approver 
must be committed for trial to the Court of Sessions. It means 
that when pardon has been granted to one accused who has been 
examined as a witness, the case against the other accused must 
bo committed to the sessions, if a pn'ma fncie case against him 
has been established. 1932 All. 581 1 I. R. 1932 All. 566 : 139 L C. 
408 : 1932 Or. C. 699 : 1932 A. L. J. 754 . 33 Cr. L. J. 802. 

—a Special M. trj’ing a case under OrBiaanc^ 11 oi 3932 
and tendering a pardon to an approver can proceed with the trial 
and need not commit the caso to Session. The provisions of the 
Code ate overruled by those of the Ordinance when they arc at 
variance. 80 C. 652 
$.339. 

—an approver ahould not be prosecuted for perjury for making 
contradictory statement when he has reverted to truth In later 
statement. 1932 Lab. 307 : 137 1. C. 748 r 33 Cr. L. J. 485 : 1 R. 

1932 Lah. 350 : 1932 Cr. G. 421. 

where the actual statement the approver made was clearly 

Induced by promise of pardon and not rnade under pressure, the 
statement was admissible under s. 339 <2) Cr. P, C. 1933 Lab. 910 t 

1933 Cr. 0 1297. 

S. 339-A 

—where in the judgment of the Session Judge there was 
definite finding that the approver had failed to comply with the 
conditions of ,the pardon but inverted the order of issues, held 
that there was no irregularity which would vitiate the trial. 
1933 Lah. 910 ; 1933 Cr. C. 1297. 

S. 342. 

whether s. 342 is applicable to maintenance proceedings 

under &. 488 Cr P. C. 36 C. W. JJ. 380 : 1932 Cal. 488 : 138 I. C. 629 : 

I R. 1932 Cal. 477 t 1932 Cr. C. 480 : 33 Ct. L. J. 640. 

J ^ the task to comply with the provisions of this sec. Is bo 
’ ■ ■ epresented by counsel it is 

go should formally ask a 
counsel to offer ciplana* 
jumblc and least dangerous 
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S. 342— ronttf 

n here the accu&od confcdscd guilt but not intended it to 

be recorded held that the whole statement was rightly recorded. 
56 B 434 1932 Bom 279 34 Bom. L R. 571 : 1932 Cr. C. 391 : 33 
Cr. L J 613 138 I C 503 I R 1932 Bom 338. 

the Judge has power to refuse to record irrelevant answers 

and if nccc-.sary. may prevent the accused making lengthy irrele- 
vant answers. 1933 All. 690 : 145 I. C. 481 : 1933 A. L. J. 798 : 1933 
Cr C 1202 

- "-hen after the accu.>cd has been examined under this sec. 
the investigating officer is examined the Magistrate should give 
the accused opportunity under this sec, to explain the evidence 
recorded against him. 1933 Sind 165 : 1933 Cr. C, 743, 

it IS the duty of the Court before drawing an adverse in- 
ference against the accused on any point to call his attention to it 
and ask for an explanation, otherwise the accused cannot be said 
to have failed to explain and no adverse inference can be drawn 
Uainst him. 37 C. W. N. 514 : 142 I. C. 335 : I, B. 1933 P. C. 65 : 
1933 M. W N 409 : 57 C. L. J. 177 : 1933 P. C. 124 : 34 Cr. L. J. 
322 P. C. 

* ... provisions of this see. 

• icccdings have resulted In 

10 Bang 511 : 1932 Cr. 0. 

' II * esulted in prejudice to the 

.* 578 : 1933 Cal. 341 : I. R. 

—Infringement of this statutory provision such as omission 
to examine each of the accused separately b an Illegality and la 
not condoned by s, 537 Cr. P. C. 1932 Lah. 664. 1932 Lab. 653. 

—where long after the closing of the case the M. examines 
witness under sec. 540 but docs not further examine the accused 
under s. 342, the trialls vitiated. 56 C. L. J. 583 : 1933 Cr. C. 419: 
1933 Cal. 347, but where after the arguments were commenced ono 
prosecution witness was recalled and some questions were put to 
him the non-compliance with the formalities of sec. 342 does not 
vitiate the trial, 57 C L. J.57. 

S. 344. 

the Court should not adjourn a case sine di>. 1932 Sind 214 ; 

1932 Cr. C. 905. 4 I. C 537 Exp. 

—m the case of an application for transfer under s. 526 no 
order for costs can be made. 56 B. 536: 1932 Bom. 470 : 139 I. C. 
577 • I R. 1932 Bom. 509 : 33 Cr. L. J. 802 : 34 Bom. L. R. 1106 ; 
igS' Cr C. 598. and in the same case it has been held that the 


an 
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S. 344 — contd. 

the explanation to s. 344 descTibcs only one type of reason- 
able cause. Where the M. properly directs a postponement he has 
unfettered discretion to remand the accused to custody. 37 C. W. 
N. 683. 

s. 344 has no application to completed proceedings. J931 

Pat. 411 : 1931 Cr. C. 999 : 12 Pat L. T. 671. 

where the total period of. remand permissible under s. 167 

has expired the M. cannot mafce fresh remands to police custody. 
1931Lah. 99 : 1931 Cr. C 163: 12 Lah. 435, but see. 1931 All. 617: 
32 Cr. L. J. 1045 : 133 I. 0. 61T : 1931 A. L. J. 617 : 1931 Cr. C. 969. 

S. 345. 

the Court should not, in the matter of allowing a composi- 
tion of an offence under s. 420 I. P. C., »ubstitutc the discretion of 
the police officer conducting the prosecution, when the party 
cheated asks for it. 1932 M. W. N. 1088. 

—a compromise made after the hearing of the appeal docs 
not come under s. 345. 1933 All. 434 : 1933 Cr. C. 740. 

—the effect of compounding of a compoundabic offence, apart 
from the ac>iuittal of the accused is that a suit for damages will 
not lie. 1933 Bom. 413 . 35 Bom. L. R. 850. 

S. 347. 

. •• • —mt case must follow the 

* the accused is entitled to 
before committal. 33 Cr. 

•• • C. 343 : 1932 31. W. N. 634 : 


S. 350 

■^—transfer of case from first class Bench to second class 
Magistrate after taking up of the case for trial summarily, 
discharge of accused for absence of complainant, fresh complaint 
if sustainable. 55 JI. 795 ; 1932 Mad. 505 : 1932 Cr. C. 5C9 13S I. C. 
581 : I. R, 1932 Mad 594 ; 33 Ci. L. J. 653 ; 1932 M. W, K. 244. 

S. 350-4. 

— ‘ the Bench 

on al ’ial of the 

case, : 1932 All. 

191 ; 1932 Cr. C. 

207, 12 A. L. J. 

42 J 
S 356. 

—the mcrciifact that imperative rule of procedure has boon 
broken b not enough to vitiate the trial or proceeding. 1931 AIL 
3 53 A. 172 - 129 l.c, 269: 32aL.J.372: 1930 A. L. J. 1504 
“~-wliero in an inquirj' under s. 145 the M. failed to comply with 
provisions of 0 . 356, in recording evidence, held that the error in 
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"S. 356— con/if. 

proccdun? did not vitiate the inquiry. 1931 All 2: 32 Cr. L.J. 
36S I R. 1931 A 137 : 129 I- C. 265, 25 M. 61 Vist^ (20 A. L. J. S74. 
3 FLinp:. 139) Approved. 

-S 362 

,n cas.es in which an appeal does not lie, the Presidency 

Macistrate is not bound to record the evidence and the H. C. cannot 
interfere in the matter 56 B 200. 1932 Bom. ISO : I. R. 1932 Bom. 
236 . 13" I. C. 18S : 1932 Cr. C. 239, 10 Bom. L. R. 201 Disi. 

u case under s. 4SS 

» •' XfoRistrate to record 

■ ■ • ‘ n. 242 : 137 I. C. 27 : 


a judgment delivered by a Sessions Judge after handing 

over charcc to his successor and vacating his office is without 
jurisdiction and bad in law. 1932 All. 5S2 : 1932 Cr. C. 700 : 1932 
A L J. 753- 

' — a composite in three cases is bad. 1932 Lah. 664. 

■S. 367. 

—once a judgment has been sealed, signed and delivered it 
should remain in the shape in which it was originally published. 
1933 Sind 91 : 1933 Cr. C. 219: 142 I.C. 587 : I. R 1933 Bind. 105 : 
34 Cr L. J. 367 ; 1933 Cr. C. 219 

- fl ludgmcnt written by a M. ceasing to have jurisdiction 
Is Invalid. 1931 Pat. 386 : 134 I. C. 625 : 1931 Cr. C. 914, SO C. 664 
M 

S. 370. 

-the record kept by the I^sidcncy ifogistrate should fur* 

nish some indication that he has considered the evidenee and argu- 
ments critically. Mere recording evidence and saying that the 
ease is proved are not sufficient, but the defect is curable under 
s 537, 36 C W. K. 852 ; 139 I. C. 244 ; 33 Cr. L. J. 729 : I. R. 1932 
Cal. 857 : 1932 Cr. C. 632. 

in a case involviDg a fine of leas than Rs. 200 a Presidency 

■ 'd only make a brief state- 

‘ But when he writes a 

. ■ evidence. 37 C. W. N. 

S. 374. 

the restriction contained in «. 418 as regards appeals in jury 

rf-nscs to bo confined to matters of law does not apply to referercoi 
■under s. 374 Cr. P. C. 1932 Pat. 302 : 1932 Cr. C. 774 ; 13 Pat. L. T. 

—the H. C. must rely upon the jury's verdict if It 
a reasonable test. But where there is no sufficient er 


f 
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S. 403 — contd. 

where the accused was charged under secs 19 ({) and 

20 of the Arms Act and was discharged under s. 19 (f; but con- 
victed under t. 20 which was net aside by the Sessions Judge as being 
without jurisdiction fresh trial on commitment wao not barred. 
1932 Cal 683 j 36 C. W. N. 926 ; 139 I. C 470 I, R, 1932 Cal. 628 ; 
33 Cr. L. J. 770 • 1932 Cr. C. 636 

where the case of the accused was taken up by the first 

class Bench for summary trial and was then transferred to the 

--J ii-- under 

case was 

“ irisdiction. 

•• • . >81: I. H. 


9. 436. 

—where a M. has discharged the accused under s. 107 Or. P. 
C. the Session Judge cannot under s 436 set aside the order of dis- 
charge and direct a further inquiry. 1931 All. 53 ; 53 All. 148 . I. R. 
1931 All. 294 : 130 I. C. 630 : 32 Cr. L. J. 5T0. ' 

« 407. 

——where a Magistrate bolding second class powers takes 
’ *' ' --.J then 13 vested with first class 

•t. M. 36 C. W. N. 302 : I. R. 1932 
C. 450 : 1932 Cal. 460 s 137 I. C. 

. 48, 1925 Pat. 472) Hef. 

S. 411. 

- — appeal does not He to the H. C. from an order under s. 
562 Cr. P. C. pas^ied by a Presidency Magistrate. 36 C. W. K. 
459 - 1932 Cal. 488: 1932 Cr. C. 480 ; I. R. 1932 Cal. 478; 138 I. C. 
627 : 33 Cr. L. J. 639. 

S. 4f3. 

the expression “a sentence of fine" Includes a case where 

I* - J 1 50 So if one sentence 

passed no appeal lies. 59 C. 
1. 1932 Cal. 525 ; 33 Cr. L. J. 

. .51, 35 C. IV. y. 753. 96 I. C. 

270. Jie/. 

S. 415. 

—the word “therein" in a 415 tefera to ss 413 and 414. 1932 
0«dh 27 : 1932 Cr. C. 59 - I. B. 1932 0«dh 104 : 136 J. C. 248. 

S. 417. 

—no appeal under a, 417 can bo preferred by the L. G. against 
on order of acquittal when an appeal preferred by the accused 
oRninst hij conviction has already been heard and decided by the 
u c liut there can be an application /or enhancement pf sentence 
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S. M7—eontd. 

under s. 439 Cr. P. C. 1932 Nap. 73 . 139 I. C. 63 : I R. 1932 Nag. 

85 33 Cr L J 728 1932 Cr. C. 346, (2 Cal., 437 F. B. 1925 Bom. 

26S, 1926 Bom 555) Re/. 

an appeal against an acquittal for a major oiTcnce can be 

preferred by the L G although an appeal preferred by the accused 
against hu conviction for a minor offence has been heard and 
decided by the H C. 1932 Nag. 121 2SN.L. R. 233 : 140 I. C. 49: 

33 Cr. L. J 819 1932 Cr. C. 672 : 1. R. 1932 Nag. 118 F. B. 

appeal under s 417 should be preferred with all reacouable 

expedition possible. 1932 Rang 146 : 10 Rang. 312 : 138 I. C 523 : 
1932 Cr C. 709 33 Cr. L J. 701. 5 A. 253 /of. 

the Public Pro-ecutor must make strong and cogent grounds 

to justify interference with a judgment of acquittal. 33 Cr. L. J. 
929 139 I C 756 I. R. 1932 Oudh 391. 1932 Oudh 317 • I. R, 1932 
Oudh 383 . 139 I. C. 751 : 33 Cr. L. J. 920. 2. R, 1932 ^Oudh 390 : 139 
I C 740 33 Cr. L. J. 932. 

S 410 


the restrictions contained in s. 418 as regards appeals in 
jury cases to be confined to matters of law does not apply to 
references under s. 374 Cr. P.C. 1932 Pat. 302: 1932 Cr. C. 774: 
13 Pat. L.T, 440. 

—before the H. C. Interferes with a conviction in a jury 
trial It has to be satisfied that there was misdirection by the 
S J or improper admission or exclusion of evidence. 1932 Cal. 
295 : 139 I. C. 497: 33 Cr. L. J. 477: I. R. 1932 Cal. 336: 1932 Cr. C. 
264 

-though the H. C. is not bound by the verdict of the jury 
it must rely upon the jury's verdict if It answers a reasonable tost. 
1933 Cal. 426: 1933 Cr C 624- 3TC.W.N.595; 143 LC. 173: 34 Cr. 
L.J.533: I. R. 1933 Cal. 354. F. 8. 

the words “where the Inal was by jury" mean not “where 

the trial should have been by jury" but “where the trial was in 
fact by jury." 1933 Alt. 125: I. R- 1933 All. 155 : 142 1. C. 600. 34 
Cr. L. J. 441 . 1932 A. L. J. 1103 : 1933 Cr. C. 283. 

an appeal lies on a matter of fact and no limitation 

is laid down that the H. C. must find that the view of the 
Court which acquitted the accused was perverse. 1933 All. 574: 
1933 Cr. C. 913. , , 

no condition is imposed on H. C. in an appeal against 

acquittal byJudge trying case with assessors. 1933 A11.535: 1933 
Cr. C. 870, 20A. 459 Fel. on. 


S 421. 

—where the appellant's pleader had an opportunity of being 
heard and the records were sent for. he should be again beard 
hv the S. J.on the arrival of the record and before the >ntn. 
marr dismissal of the app>eal. 138 1. C. 384: 1932 Cal. 397:_J. R 
1932 Cal. 450 : 33 Cr. L. J. 602 : 1932 Cr. C. 344. 
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—the practice pre7alent io the mufussil Courts of admit- 
tiog all jail appeal 'nrithout any hearing except on the question 
of bail cannot be supported. The appellate Court must record 
its findings on the defence baring heaxing on the question of 
title, 37 G. W. N. 235. 

S 422. 

3. 422 applies if and so far as an appeal has not been 

dismissed, The H. C. can dismiss an appeal by an order without 
giving reasons. 11 Pat. 6&7, 112 Pat. L. T. 539, 4 Pat. 254) Hist. 

S 423. 

——this sec. does not authorise the appellate Court to direct 
that a trial shall be resumed at any particular point or that a 
particular charge shall be framed. 1932 Jf. W. N. 114. 

—hearing of one party in the absence of the other is illegal. 
36 C. W. N. 699 : 139 I. C. 436 : 1932 Cal. 856 ; 1932 Cr. C. 887 : 33 
Cr L J. 775. 

——before interfering witb the -verdict of the jury the H. C. 
must be satisfied that not only the S. J* misdirected the jury but his 
misdirection caused them to come to a wrong conclusion. 59 0 
1361 : 1932 Cdl. 474 : 1932 Cr. C. 464 : 55 C. L. J. 439 : 139 I. C, 874 ; 
33 Cr. L. J. 854. 

—it is nicther necessary nor desirable for the H. 0. to issue 
a notice for enhancement of sentence at the time of admission of 
the appeal. 1933 Bom. 153 : 35 Bom. L. E. 174 : 1933 Cr. C. 465. 

——sentence of Imprisonmeot may be altered into one o! whipp- 
ing provided the sentence is not enhanced thereby. 1932 Hans. 150 : 
10 Rang. 317 I. R. 1932 Rang. 177 : 139 I. C. 284 : 33 Of. L. J. 758 : 

1932 Cr. C. Til. 

— s. 423 cl. (d) Cr. P. C. read with s. 439 docs not authorise 
the H. C. in revision to award costs of the proceedings before It. 

1933 All 264 : 1933 A. L. J. 188 ; 142 I. C. 537 ; 34 Cr. L. J. 414 ; 
1933 Cr. C 434 : I. R 1933 AH. 125, F. B. 

under the combined provisions of secs. 423 and 439 the H. C. 

has power to alter a conviction under s. 326 I. P. C. to one under 
8. 302 I. P, C. 1933 Lab. 661; 1933 Cr, C, 883.(37 JI. 119, 1 Rang. 
436) /ol. 

—where the lower Court acquitted the accused under s. 3tC 
but convicted him under s. 354, the acquittal under s. 376 docs not 
amount to an acquittal under a. Iff and the B. 0. can on appeal 
alter the conviction into one under a, HJ. 36 0. V7, N. 1152 : 1933 
Cal. 723 : 1932 Cr. C. 728. 

where under Ordinance X of 1932 the matter ought to have 

been referred to tho Local Qovt. but tho Judge omitted to do that 
and It came up to the H. C., the latter could order retrial by a Court 
of competent iurisdiction. 3? C. W. N. 481 : 1933 Cal. 364 : 1933 
Cr C 500 ; 142 I. C. 310 : 34 Cr. L. J. 320. 

an order relating to security con be suspended in appeal 

bv v«r\\u> oMbe powers given by s. 423 U) W). 1932 All. 680 j 1932 
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S A23—contd. 

Cr C. 856 : 139 I C. 141 I. R. 1932 AIL 523 : 33 Cr. L. J. 731 : 1932 
A. L. J.624 

the provisions of sec. 423 (2) are not overridden by sub-sec. (6) 

of s. 439 Where a sentence has been passed after a verdict of 
•“guilty'* in a trial by jury the arguments on behalf of the convicted 
person before the appellate Court must be limited to the matters 
referred to in s. 423 (2). 37 C W. N. 1122. 


S 426. 


a person against whom an order under sec. 107 has been 

passed is a convicted person and the validity of the order can be 
considered hy the appellate Court. 1932 All. 680 : 1932 Cr C 856 • 
1932 A L. J. C24 : 33 Cr L. J. 731 : 139 I. C. 141 : I, R. 1932 All.’523. ’ 
S.429. 


—in cases of differences of opinion in the H. C. under s 439 
Cr. P. C s. 429 Cr. P. 0. and not cl. 36 of the Letters Patent "lavs 
down tho correct procedure. 1932 M. W, N, 873. 


S. 432. 

—where the trying Magistrate tenders an explanation It is 
tho duty of the S. J. referring the case to the H. C. to comment on 
the explanation. 1932 All. 683 : 1932 Cr. C. 938 j 1932 A. L. J. 8lT 

5. 436. 

— this sec. applies exclusively to the proceedings before an 
Inferior criminal Court and those before a superior Court. lOS® an 
124; 1932 Cr.C.149: I. B. 1932 All. 327: 137 I. C. 515 : 1932ArLTj.‘ 

— -a new point which involves a question of fact cannot hi. 
raised In revision. 1933 All. 264: 1933 A. L. J. 168; I. R. 1933 All 
125. 142 LC. 537: 1933 Cr. C. 434 : 34Cr.L.J. 414 F. B. ' 

—tho High Court's power of revision should be exercised 
only in order to prevent substantial injuries or where there 
is invoked a point of law of general importance which mav 
govern other cases. 1932 Bom. 637 : 34 Bom. L. R. 1441- sen ei:/, 

1932 Cr.C. 871. 

the H. C. can in revision consider not merely the Icpal.ttp^ 

of the orders under 8. 144 but tl -■ 

1933 Cr. C. 420 ; 142 I. C. 319: 

—no Court can revise ■ , ^ 

X 1162. 

—in case of conviction by Deputy M. the District if ha 
power to call for the record from the Dy. M's. Court under « 
435 and to a report to the H. C. under 8, 438. 57C. L. J, 2ii 

6. 436. 

the Sessions Judge can under this sec. direct a further inouW 

II. C. cannot direct a Magistrate to frame a charge and to * 
tho accused on that charge. 1932 Lah. 362: 33 Cr. L J 3ii 
Lah. 599: S3P. L. R.267: 1361.&705: I. R. 1932 Lah. 24L 
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S. 430. 

-—in a pTOcecding under the Ordinance 11 of 1933 the Ses- 
sions Judge is deprived of the right of caljing for and examin- 
ing the record under s. 435 and referring the case for orders of 
the H. a under s. 438 aub-sec. Ui. 1933 Cal. 401; 1933 Gr. G. 5T9. . 

the Dt. M. cannot recommend the revision of orders passed 

by the Session Judge in appeal. 1933 Pat. 305; 1933 Or. C. 826 i 
14 Pat. L. T. 364, but see. 57 C. L. J. 211. 

S. 439. 

the High Court's power of revision under s. 439 Cr. P. C. 

in respect of an order of conviction passed by the Union Bench 
13 restricted But a. 107 of the Government of India Act may 
justify such interference in a proper case. 5 9 0. 1080 ; 1932 Cal. 86? i 
1930 Cr C. 891. 

—the H. 0. will not generally entertain a revision when 
the applicant could have gone to the Dt. M. or the 8.J. But 
this practice does not oust tho jurisdiction of the H. C. to entertain 
revision. 54 All 331; 13ri.C. 686; 33 Cr. L J. 528 ; 1932 All. 125 1 
1932 Or. 0. 150 • I. tt. 1932 4» 351. 

—the dismissal of an appeal by the H. C. does not preclude it 
to enhance the sentence in the exercise of its rcvislonal jurisdic- 
tion. 1932 Pat. 126; I R 1932 Pat. 42. 10 Pat. 872. 13 Pat. L. T. 
17 . 33 Cr. L. J. 155 ; 135 I. C. 522. 

sentence of hne only In a conviction under s. 325 I. P. 
C is irregular but the H. C. should not interfere with it in rovi- 
sioti as tho rcvislonal power is intended for the redress of genuine 
grievances and not of mere formal defects. 1933 Pat. 179: 142 I. Cv 
624; I. R. 1933 Pat. 161 : 34 Cr. L. J. 407 ; 1933 Ct.C.510. 

tho H. 0. can interfere in revision in a proper case even 

at the instance of th ' . ~ 

Lah. 364 • 33 P L. B. 38 

I. C. 717, 1932 Lah. 559 : 

J. 831- 33 P. L R. 911, 

Lah. 613 . 1932 Cr C 919. 

if the order— -• »/»■» r’- t> n A-.rr^u'sr.<r thn mmnW.nt >s 

otherwise good tho 

the irregularity oa,i ' 

party complaint ag 

N 6T4; 1932 Cal 697 ^52: 

I. R. 1932 Cal. 473. 

a conviction for cheating cannot bo substituted in tho 

place of a conviction for theft, ll Pat. 392; 1932 Pat. 241; 139 
I.C.76, 33Cr.L.J.709; 1932 Cr- C. 638 ; I. R. 1932 Pat. 201. 

—where tho H. 0. Is satisfied that an accused is bclnfr 
prosecuted without there ^bcing any materia) for tho prosecution 
it should interfere to stop patent injustice calling for a prompt 
redress. 1932 Pat. 72 : I. R. 1932 Pat.'129; 33 Cr. L. J* 349 ; 1932 Cr. 

C 13G . 136 1. C. 842, 26 C. 786 Be/. ' 
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S. 439— conf</. 

s. 423 Cl (rf) Cr P C. road with s. 439 does not authorise 

the H. C ioa«ard costs of the proceedings before it 1933 All 264: 
1933 Cr C 434 1933 A. L. J 188. L E 1933 All. 125 : 34 Cr.L. J, 

414: 142 I C.537 F. B. 

when an order under s. 144 is passed against a person tho 

proper procedure is to apply under sub-sec. (4) to the Dt. M. But 
m exceptional ca^es the H. C. can entertain a revision against such 
order. 37 C W. N 262. 

—tho H. C docs not interfere with an error or omission or 
irregularitj* unless the same has caused a failure of justice. ‘1933 
Oudh 421 

the H C will interfere and quash proceedings even though 

they arc of an jnterlocutary nature in cases where it is clear that 
interference is necessary where no offence has obviously been 
coromitted. 1933 Bom. 4Q9 s 1933 Cr. C. 1173 : 35 Bom. L E. 845. 

—"there is nothing iu & 439 which requires that when an 
accused person is already before the Court by their advocate or 
nlcader, it Is nevertheless iRcumbent upon the Court to issue notice 
to him to bring him before the Court. 37 C. W. N. 1122. 

-the H. C. would interfere and reduce a sentence In revision 
even if moved by third party when the convicted person is under 
unsuperablo difficulties in agitating grievance : but where the con* 
Ticted person is a mao of position holding university degrees and 
mactising as a lawyer and does not appeal, the H. C. will not 
pntertam ao application for reduction of sentences at the instance 
of third party. 1933 Cal. 361 : 1933 Cr. C. 497. 

.sub-sec. (b) does not apply to a convicted person whose 

.r. 1932 Pat. 126: 1. R. 1932 

1932 Cr. C. 158. 

• ot override the provisions of 

. I of sentence being enhanced. 

Si o. M. !•. •*— " 

S. 443. 

-th° provisions of Chap. XXXIII can be invoked for tho 
trial of an offence of murder because an accused charged for 
rniirder may ultimately be convicted of a lesser offence. 1932 Lab, 
Soils R L. R. srs. 1932 Cr. C. 628 ; 33 Cr. L. J. 529 : 137 I. C. 763. 

S. 446. 

.the Sessions Judge cannot ipterferc with a ifagisirate’s 

Arrision as to the applicability of Chap XXXIII to a particular 
case 1932 Lab. 490: I. R. 1932 Lah. 352 : 1371.0. 763: 33 Cr.L.J. 


S. 4T6. 

of this sec. Is mandatory and the Court ’ 
record a finding that it is expedient in the interests of justice 

4 
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— '' “ v 40 I. C. 323: 33 

jujticG that an 
and in order to 

prosecute a man it must be shown that he has not merely given 
evidence which ia contradictory or which has not been believed but 
evidence which is intentionally fai&e, £.o as to form the basis of 
an enquiry. 1932 Bom. 551 ; 34 Bom. L. E. 1247 : 140 I. C. 619 : 
1932 Cr. C. 783 

■—unless it is expedient in the interests of justice that an 
enquiry should be made into f . 

s 476 13 not mamtainahle. 1933 • 

a complaint under b. 105 

Court before which and the occasi 
to have been committeo. 1932 
Cr. C. 640 • 33 Cr. L. J. 860 i 139 

where in a case under 

appeal ran thus, “Heard the aj . 

esary to direct prosecution of the respondent in this case, Appeal 
dismissed ?” held that the provisions of sec. 367 Cr. P. C. were 
not complied with and the judgment was bad. 35 C 'VV'. 24. 660 : 

1931 Cal 454: 133 1 C. 672 : 32 Cr. L. J. 1045 : 1931 Or. 0. 606: I. 

R. 1931 Cal. 736, 

—the remedy open to a person aggrieved by a complaint 
under s. 476 Cr. P, C. should be limited to an appeal under s. 476>B 
and it la not permissible to call the complainant in question during 
appeal against conviction. 55C. L. J. 336 ; 1932 Cal. 545 : 1932 Or. 
C. 545 : 140 I C. 544, 

—■where contradictory statements were made before the 
" • . . _ Judge, the latter had 

5 M. 536; 33 Cr. L. J. 519 : 
il. W. 24. 724 : 1932 Or. C. 

S. 476. B 

— theH. C. will not lightly interfere in revision with the 
■discretionary power of the lower court in tho matter of prosecution. 

1932 Pat. 243 ; I. R 1932 Pat. 245 ; 13 Fat L. T. 370 ; 139 I. 0. 543 : 

1932 Cr. C 640 : 33 Cr. L. J. 860. 

— an appeal from the sentence of an Assistant Eesaions Judge 
lies to the Sessions Court and not to the H. C. 37 C. IV, N. 192 : 

1933 Cal. 192 :1933 Cr. C. 243. 

—8. 476 (b) is not exhaustive os to the powers of tho appellate 
court in the case of o complaint made under s. 476 and the appellate 
court can remand and summarily dismiss the ease. 65 M. L. J. 
534 ; 1933 Jfad. 767 j 1933 M. W. 24. 902. 

S. 498. 

■~~thore can bo no objection to the parties compromising before 
the Magistrate hy agreeing among themaelves as to what sbouidlM 
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S. 488 — contd. 

the proper rate of inaintenance. Where the compromise relates to 
extraneous matter, it cannot be given effect to in Criminal Court. 
In such a case the Criminal Court shall dismiss the petition under s 
488 and refer the wife to a Civil Court to enforce the agreement 
1932 Lah 349 : 137 I. C. 364 .• I. R. 1932 Lah. 339 : 33 Cr. L J 488 •* 
1932 Cr C 430 ‘ ' 

it Is erroneous to refuse to award maintenance to a wife 

merely for the reason that she bad been ex-communicated from her 
caste, especially unjustly. 34Bom. L. R. 1449. 

the Civil Court decrees cannot be ignored in a proceeding for 

maintenance 1932 All. 583 : 1932 A. L. J. 766 : 1932 Cr. C. 70l 
But a Civil Court decree for arrears of maintenance or only the 
pendency of a suit for future maintenance does not bar the 
mamtainancc of an application under s. 488 Cr. P. C. 59 C 1229- 36 
C W. N 571 : 55 C. L. J. 341 1 1932 Cal. 698 : 1932 Cr. C. 653 • I R 
1932 Cal 471 : 138 I. C. 613 ; 33 Cr. L. J. 634. 

the existence of a separate decree for restitution ofeon- 

... 4 the granting of 

r.R. 1932 Lah 566; 

that Rs. 100 is the 
• but for all kinds of 
655 : 1933 Cal. 406; 

the wordJ‘me3ns'’^includes a capacity to earn money and 

“ * *'*’*^‘^ of earning money, he haa then 
B-^260 : 1932 Bom. 285; 138 I. C. 

J J ' . ^ confined to pecuniarv 

resources and a mere denial by a roan himself of sufficiency of 
means IS not conclusive proof of want of sufficient means ' miT' 
Bang. 138 : 1933 Cr. C. 728 F. B. “I'-ans. isw 

the Magistrate should decide the validity of the question of 

marriage raised before him, 1932 Lah. 301: 1. R 1932 I ah 3 I 9 . 
33 Cr. L. J. 447 : 137 I. C. 30 ; 1932 Cr. C. 381. ' 

proof of marriage, conduct of parties. 59 C 1257 . loiv r»-i ' 

866 : 1932 Cr. C. 890. iSif . 1932 Cal. 

the maintenance can be fixed in cash only and not «« - 

mixed basis of cash and grain. 28N. L. R. 284 / 

where original order of the M. for maintenance at a certain 

rate was not rescinded or modified but the partles settled their 
urt the Criminal Court 
■ -e and refuse to enforce 

11» I.C.198 : 33 Cr. L, 

an order for maintenance does not become OJcgal mewlv- 

because it Is based on a compromise of which ene term u ts,* 
wife will live separate. ^5Ticre the order b given effect to ■** 
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S. 48B— conJd. 

of the Wife she must abide by the terms of the settlement. 37 C. W* 
N. 533, 60 M. L. J. 213 : 1931 Cr. 0. 226 j 131 1. C. 173. 

where in a proceeding under s. tSS the pasties compromise, 
the enforcement of the compromise comes within the jurisdiction 
of the Civil Court and the M, cannot incorporate the compromise 
in his order. 37 C. W. N. 736. 

a maintenance proceeding or an order for maintenance may 

be defeated by the husband by givmg a talak. 59 C. 833. 

a.Jatna cannot defeat the right to maintenance of his wife 

by taking the vows and becoming a aadku. 56 B. 260: 1932 Bom. 285 : 
13S I C. 517 : 33 Cr. L. J. 625 : 1932 Cr. O. 397 : 34 Bom. L. R. 587. 

‘ ■' * ' ■ ■ I of 6.488 not with- 

w lobe and become a 
C. 728 F. B. 

• owing to accused’s 

failure to appear and cosequently the passing of exparie order for 
maintenance arc not invalid. 1932 Cal. 488 : I. R. 1932 Cal. 477 : 
1932 Cr. C. 180 : 138 I. C. 629 : 36 C. W. N. 380. 

——an order for maintenance which had been in force for 20 
years cannot be questioned by the husband so long as it was not 
bet aside or altered under s. 489 or s. 488 (5) Cr. P. C. 1931 Lab. 574 : 
132 L C 854 ! 32 Cr. L. J. 993, 27 Bom. L. R. 136 Ref. 

S. 491. 

—the H. C. cannot grant costs proprto motu in an application 
for habeas corpus. UO I. C. 530 ; 55 M. 1049 : 63 M. L. J. 86? F. B. 

—the word “improperly” does not Include any consideration of 
the question whether a particular legislation isproper. Jt only refers 
to cases in which, though the forms of law have been observed there 
has been a fraud on an Act or an abuse of the powers given by the 
legislature. 36 C. W. Jf. 1088 : 1932 Cal. 753 ; 1932 Cr. C. 796. 

S. 494. 

—els. il) and (2) do not necessarily indicate two distinct 
classes of cases from the point of view of their being triable by the 
Court of Sessions or by a Jlfagistratc. The two clauses together 
exhaust the whole range of cases conceivable. 36 C. W. N. 928 : 
55 C. L. J. 79 : 1932 Cal. 699 : 1932 Cr. C. 654 

—a mere concurrence of opinion between the Judge and the 
Public Prosecutor that the prosecution case is a weak one is, by 
itself, not sufficient to j'ustify withdrawal. Above cate. 

—the Public Prosecutor is the person responsible under s. 
494 for making the application for withdrawal. No final inquiry is 
provided. The H. C. will not Interfere in revision with the exercise 
of judicml discretion of the Court. 1932 Sind V2 : 1932 Cr. C. 532 : 
I. R. 1932 Sind 74 . 137 I. C. 344 : 33 Cr. L. J. 449. 

tho M. is competent to permit the Public Prosecutor to 

Withdraw a case against one of the accused to avail of his evidence 
for tho charge against other accused. 1933 Cal. 148 : 1933 Cr. C. 
225, 192V Cal. 3lS» fol. 
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5. 494— cronftf 


——it IS not necessary to record any reasons for permission 
to withdraw. 1932 Lah. 368 . 1932 Cr. C. 486 : 136 I. C. 714 : 33 Cr. L. 
J. 337 I R. 1932 Lah. 250, 2 Pat. 708 /©/. 

when a charRC sheet was Hied for offences punishable under 

£S 147 and 323 I P. C and no chareo was framed thouge it was a 
warrant case, the case was corcred ly cl (a) and cl. (b) of sec. 494. 
140 I. C 322 I R. 1932 Mad. 850 ; 1932 il. W. N. J230. 

. -* - — t _ .I.J. prosecution the 

he vakil to conduct the 
. ■ ivate court that does not 

•• i98 : 60 M. L. J, 520 : 1931 


S. 496. 

where an accused IS rightfully entitled to be on bail his bail 

cannot bo cancelled except in due course of law. 1932 All. 327 : 
33 Cr. L. J. 752 : 1932 Cr. C. 306 : 139 I. C. 330 : 1. R. 1932 All. 554. 


S. 497. 

. — ^ — ........ p£ serious crimes 

cused and the more 
■ able that he should 

• • without an order of 

„ : • 50 : 33 Cr. L. J. 574 : 

13 Pat. L. T. 530 
S. 603. 

■■ in open court, giving 

. ' them and commission ought 

stated m ss. 503 and 506. 
. C. 291 : 1932 Cr. a 639 : 


S. 606. 

■ ■■ ’■ *' ^■■ce of witnesses is 3 

it is not decision 
i2 Cr. L. J. 551 : 1931 


S 609. 

failure to append certificate in the prescribed form does not 

niakc the medical witness recorded by the committing M. inadmissible 
if the statement was recorded and attested by the M. in the 
nrescnce of the accused. 1933 Lah. 131: 34 Cr. L. J. 443; 1933 
Cn C. 247 : 142 I. C. 577 : 1. R. 1933 Lah, 213. 

S. 614. 

—a bond imposing a penalty should always bo construed 
strictly and when the accused bound himself to appear only on 
“4 and not on any other day to which it might be ad^urned. the *. 
was not liable to be forfeited for the failure of the accused 
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S. 614— conid. 

on a subsequent day. 56 B. 220 : 1932 Botg. 290 : 1932 Cr. 0. 402 z 
33 Cr, L. J. 628 ; I. R. 1932 Bom. 386 ; 138 I C. 512. 

there is no breach of the conditions of the bail bond if the 

surety has failed to produce the accused in one court and the case 
IS transferred to another. 37 C. W. N. 880. 

the surety’s liahility does not terminate if the production 

of the accused becomea imposslblo owing to bis having escaped from 
custody after arrest. 1931 Pat. 19 ; 1931 Cr. C. 55 ; 1. R. 1931 Pat, 
145 • 130 I. C. 161 ; 32 Cr. L. J. 467. 

S. 5t7. 

this sec. is wide enough to cover the case of currency notes 

provided at a trial for the offence of criminal misappropriation. 
1932 Lah. 621. 

except in exceptional cases, the simple rule should be that if 

no crime is made out the M. should return the property to the patty 
from whom it was taken. J932 Mad. 4$5: 1$9 J.C. 340; XB. 1932 
Mad. 670 s 33 Cr L. J. 783. 

——an order directing the keys of a house to be made over 
to the complainant is in fact an order directing that possession 
of the house be given to him and s 517 is tendered applicable, 1931 
Lan. 527 : 132 I. C 202 • 32 Cr. L. J. 847 . 1931 Cr. C. 751. 

—an order under this sec. regarding stolen property should 
not be made without serving or hearing the other side. 33 Cr. L. J. 
369 . I. R. 1932 Lah. 271 : 136 I. C. 735. 

— where the complainant pledged certain Jewels for Rs. 125 


with interest to the third person before obtaining possession of tho 
jewels. 1932 M. W N. 1217. 

—where the necklace was obtained for inspection by tho 
accused and wrongfully pledged and the accused was absconding, tho 
court was not competent to order regarding the disposal of jewel. 
1932 M. W. N. 1345. 

— where the articles forming tho subject matter of an offence 
under s 408 1. P. C. arc validly pledged by the servant or manager 
the Court cannot pass an order under 8, 517 disturbing tho pos--cssion 
of the pawnee. 1931 Lab. 526; 12 Lah. 304 ; 32 Cr. L.J. 960; 132 1. 
C. 835 
S. 620. 

—8 520 means that any Court which has powers of appeal, 
confirmation, reference or revision in respect of the trial Conrt, can 
- • -of property dealt with hy 

' ■ ■ : ■ • 5 B. 369 : 1930 Cr. C. 789 ; 

■ • 1932 Pom. 499 : 139 I. C. 

■ ■ ' " ■ ■ : . - ■ . . . F. B./ol. 


SUPPLEUEKT— CRIMINAL PROCFDORE CODE. 


•55 


S 522 

the Magistrate has no jurisdiction to make the order of 

restoration beyond the time specifically liinited by the see and no 
conduct on the part of the accused can extend the jurisdiction 
conferred bv the statute. 59 C. 1153 : 1932 Cal. 750 : 3$ C. W. N. 
624 • 1932 Cr C. 745 I. R 1932 Cal 624 : 140 I. C. 66. 1932 Lah. 
210 : 133 I. C 679 . I. R 1932 Lah. 151 : 33 Cr. L. J. 191 : 1932 Cr C. 
254. 

S. 523. 

in his capacity of • 


S. 526. 

private consultation with party to compromise the case may 

be a ground for transfer. 1931 Lah. 32 i 130 I. C. 430 : I, R, 1931 Lah. 
302 ! 32 Cr. L. J. 537 : 1931 Cr. C 96 

—the power of the H. C. to transfer a case in the interests 
of justice and convenience of the parties is not affected by the 
Votification of the Local Government. 55 Bom. 576 : 1931 Bom. 
313 : 38 Cr. L. J. 1147 : 1931 Cr. C. 569 : 134 1. C. 347. 

— >in the case of an application under s. 526 no order for costs 
can bo made under 8. 344.56 B. 536: 1932 Bom. 470: 33 Cr. L. J. 
802 : I. R- 1932 Bom. 509 : 34 Bom. L. R. 1106 : 139 I. C. 677, 42 B. 
254 /of. 

—the provisions of sec. 526 (8) are imperative in its terms 
and where the M. does not grant adjournment all the subsequent 
nroceedings are illegal 1931 Bom 411 : 33 Bom. L. R. 668 : 1931 Cr, C. 
726 : I. R- 1931 Bom. 473 : 134 1. C. 361. 

but it applies only where the complainant or the accused 

notifies to the court his intention to move the H. C. 1930 All. 834* 
1930 A. L. J. 1320 : 129 1. C. 259 : 32 Cr. L. J. 353 : I. R. 1931 All. 
131. 

the words “or the accused" apply to the accused as a 

whole. 1931 Lah. 274; I. R. 1931 Lah. 978 : 134 I. C. 770 : 1931 Cr. 
C. 530. 

S. 528. 

there is nothing in s. 528 which disables the M. from taking 

*he petition of one of the parties. 


' . il. requires notice to the other 

■ . ■ ■ • 32 Cr. L. J. 492 : I. R. 1931 

Lah. 265. 

—a Sessions Judge cannot transfer an appeal from the flc 
of the Additional Sessions Judge to his own file. 1931 AIL 435 : 193 
Cr. C. 707 ; 1331 A. L. J.591. 
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S. 628-B. 

— ~as this tec. purports to curtail privileges conferred by other 
provisions in the Code, if the language of sec. 528-B appears 
to be ambiguous a construction favourable to the accus&d should 
be adopted. 1932 Cal. 240 ; 1933 Or. C. 325. 

an accused who has not claimed to te dealt with as a 

European British subject before the trial SI. can claim to le so dealt 
with in the H C. in a revision proceeding. 1933 Cal. 240 ; 1933 Cr. C. 
325. 

S. 529. 

the technical insufficiency of i a complaint constituted by an 

incomplete atatement of facta is cured by s. 529. 1932 Bom. 610 : 
139 I. C. 281 ; I. R. 1932 Bora. 404: 33 Cr, L- J. 733: 34 Bom. L. R. 901. 
S. €31. 

this sec. operates wherever in British India any finding, 

sentence or order of any Crumnat Court has teen arrived at or passed 
in wrong Sessions Divisona, District, Sub-Division or other local 
or a ejusdem generis with a sub-divhton, provided that in such 
area the Cr. P. C. applies. 1931 Bang. 164 : I. R. 1631 Kang. 273 : 

9 Rang. 538 ; 134 I. 0, 203, (8 C 985, 1$ C. 6C7> Re/, on 21 W. R. 
(Cr.i 66 Re/. 

——8. 531 is mandatory where it Is nobody’s ca:e that the wrong 
assumption of territorial jurisdiction has in fact occasioned a failure 
of justice nor has the Judge express^ himself to that effect. 1931 
Oudh 273 . 1931 Cr. C. 633 : 32 Cr. L. J. 828 : I. B. 1931 Oudh 210. 

S. €37 

—heating of one party in the eboeoce of the other is illegal 
and no question of prejudice arises. 36C.W. N. €99 : 139 1. 0. 436 : 1. R. 
1932 Cal. 621 ; 1932 Cr. C. 887 : 1932 Cal. 856 : 33 Cr. L. J. 775. 

a mere error of procedure ariaing out of inadvertence will 

amount to no more than an irregularity. 1932 All. 28 : S3 Cr. L. J. 
124 • 135 I. C. 226 * I. B. 1932 Ail. 50 j J932 A. L. J. 523 ; 1932 Cr. 
C. 37. 

non-compliancc with 8. 233 docs not disturb the conviction, 

where the accused was not misled by the error and there was 
no failure of justice. 59 C. 1233 : 36 C, W. N. 505 ; 55 C. L. J. 685 : 

I R. 1932 Cal. 504 : 138 I. C. 705 ; 1932 Cr. C. 337. 

—the H. C. can interfere with the verdict of the jury only 
on point of law. 1931 Bom. 311: 55 B. 433; I. R. 1931 Bom. 396 : 
133 I. C. 748 : 32 Cr. L. J. 1077 ; 1931 Cr. a 567. 

-—the failure to record the reasons with sudictont fulness 
under s. 370 (ll of the Cadets n defect curable under s. 537. 36 C. 
W. N.852: I. R. 1932 Cal. 587; 139 I.C. 244 : 33 Cr. L. J. 729: 
1932 Cr.C. 632. 

——the omission on the part of the M. to make n record of what 
he saw on the spot and to file it as required by s. 559-B is a mere 
iTTORularlty. 1932 AIJ. 28 ; 1932 Cr. a 37 ; I. R. 1933 AH. 50 ; 135 I. C. 
226 23 Cr. L. J. 124 : 1932 A. L. J. 523. 
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S> 63T— confcf, 

—the sole criterion given by s. 537 is whether the accused 
person has been prejudiced or not. Under the sec there is no 
distinction between illegality and irregularity though only the 
word “irregularity" is used in the sec. 1933 All. 264 . 1933 A. L. J 
185 1933 Cr. C 434 34 Cr. L. J. 414 , 142 I. C. 537 F, B. 

S. 539. 

the counsels of all the accused should be heard after the 

conclusion of the whole of the defence evidence, a breach of this is 
an irregularity but does not vitiate the! trial in the absence of any 
prejudice. 1932 Lah. 103 . 1932 Cr. C. 123 ; 135 I. C. 209 : 33 P. L R. 
891 : I. R 1932 Lah 81 
S. 639-A 

’ ‘ ‘ ' 'on 

lie 

- 3: 


S. 539-B. 

under this see. the memorandum of local inspection should 
ho drawn up without unnecessary delay and all the members of a 
hcnch of Magistrates should join In any inspection made. 1932 Mad. 
C76 : 138 I. C. 608 : 33 Cr. L. J. 655 : 1932 M. \V. N. 645 : 1932 
Cr. C. 834 : 

——the omission on the part of a M. to make a record of what 
he saw on the spot and tome It is a mere irregularity. 1932 
All 28 : 1932 Cr. C. 37 : 135 I. C. 226 : 33 Cr. L. J. 124 : I. R. 1932 
All 50 1931 All. 433 : 1931 Cr. 0.705: 1931 A. L. J. 912. 1931 Oudh 
388: 1931 Cr.C. 320. 

S. 640. 

—where after the close of the argument the M. admits a 
^jocument as fivsh evidence in favour of the prosecution he should ask 
the accused if they wish to give any rebutting evidence and if neces- 
sary should grant an adjournment. 37 C. W. N. 1168. 

—where long after the closing of the case the M. examines a 
witness under s. 540 but docs not further examine the accused under 
fi 342 the trial is vitiated and cannot be cured by s. 540. 56Cr 
L. J. 583 ; 1933 Cal. 347 : 1933 Cr. C. 419. 

the sec. Is not wholly discretionary though the discretion 

under the sec. is wide. 1933 Smd 49 ; 1933 Cr. C. 175. 

■ .there is nothing in s. 139- A. Cr. P. C. which could exclude the 
«>xerclsc of the court's inherent powers under s. 540. 58 C. 461 : 1931 
Cal 527 : I. R- 1931 Cal. 862 ; 134 I. a 574 ; 1931 Cr. C. 679. 

S. 640-A. 

—the accused should not be granted exemption from attending 
the Court for reasons which are not covered by a. 540-A. 1932 • 
504 : 1930 Cr. C. 5S6. but the words “incapable of remaini 
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S. 540*A — contd. .• '! 

before tbo court” in H S^IO can be made to include the case of a 
person who is in no way incapacitated from attending the Court but 
wishes to go to a remote place for private reasons. 1952 All. 504 ^ 
1932 Cr. C. 586 
S. 54T. 

compensation granted under s. 250 Cr. P. C. is recoverable 

as it were a fine and the methods of recovering fine are provided in 
sec 336 Or. P. C. 1932 Pat. 301 : 1932 Cr, C. 773 ; I. R. 1932 Pat, 
290 • 140 I 0. 72 • 33 Cr. L. J. 958. F. B. 

S 548. 

- — ■a third person who is not a patty to the case is not a person, 
affected by the gudgnient of the Criminal Court and therefore is not 
entitled to apply for copies of the depositions and judgment. 1932 
Bom. 636 ; 1932 Cr. C. 8TI : 34 Bom. L. R. 1445, 53 A. 724 jpisa./rom. 

——the expression “affected by the judgment" must not bo 
construed narrowly. It cannot be said that the father of a 
convicted person is not “affected by the judgment or order. 1931 
All 364 : 1931 Cr. C, 620 : 1931 A. L. J. 405 . 32 Cr. L. J. 864. 

~'~the report of the police under s. 202 is part of the record 
which should be furnished to the accused on bis application. 193L 
Mad. 429 • I. E. 1931 Mad. 510 : 131 1. 0. 174 : 32 Cr. L. J. 689 • 1931 
M. W. N, 325. 

5. 65t. 

-—there js no authority to think that the word “may” in this 
sec. means “must." 139 I. 0. 89 . 1932 Cal. 850 : I. R. 1932 Cal. 561 : 
33 Cr. L. J. 657 : 1932 Cr. C. 881. 

S. 554. 

——the only valid reason for refusing an inspection would be 
that the inspection of the particular record was against public 
interest. 1931 All. 364 : 132 1. C. 327 : 32 Cr. L. J.864 ; 1931 A. L. 
J. 405 ; 1931 Cr. 0. 620. 

S. 556. 

— committing Magistrate giving evidence as to identification 
parade, is not personally interested under this sec. 1932 Lah. 196 t 
13 I.ab. 4C1 ; 135 I. C. 675 ; 33 P. L. R. 6U : 33 Cr. L. J. 18S : 1932 
Cr C 217. 

S. S6i-A. 

-—-under this sec. the H.O, has power to expunge any improper 
Tcm.arka made against a witness In the judgment of the lower Court. 
137 I. C. R50 : I. R. 1932 Lah. 362 : 33 Cr. L. .1. 534. 

— — “luocess" is n general word which means in effect anything 
done by the Court. The court may alter or review Its own previous 
order for the examination of witness In Court and substitute one 
for bn examination on commission. W3l Pat. 81 j 11 Pat. L. T. 892 : 
1930 Cr C 201 : 13Q I. C. 538 ; I. R. 1931 Pat. 180. 
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S. 561.A-con«i 


this see confers no inherent power and is confined in jts 

application to the High Courts Even the Lower Courts can exer- 
cise inherent powers provided there is no express provision in the 
Code. 1931 Pat 81 . 130 I. C. 538 : L R. 1931 Pat. 186 : 32 Cr. L. J 
551 : 1931 Cr. C 201. 

S. 662. 


-—burglars should not be released on probation of good con- 
duct as it is a serious crime. 1932 Lah. 258: 33 P. L. R, 215: 193J 
Cr C. 323 : 33 Cr. L J.500 

no appeal lies to the H. C from an order of the Presidenejr 

Magistrate made under this sec. 1932 Cal. 488 : I, R. 1932 Cal. 478 : 
36 C. W. N. 459 33 Cr. L J. 639 t 138 I. C. 627 : 1932 Cr. C. 480. 

—the expression “punishable with death or transportation for 
life" should be interpreted disjunctivcljr and women, convicted 
of an offence for which transportation for life is one of the punish- 
ments provided, may be released on probation under a. 562. 1932 
Nag. 130 I. B. 1932 Nag. 115 : 28 N. L. R. 260 : 1932 Cr. C. 666 : 
140 1 C 59. • • 


—admonition is not intended to apply to offence of the naturo 
of defamation. 1932 Nag. 97 : 1932 Cr. C. 519 s 28 N. L. R. 106 j 
33 Cr. L. J. 835 : 1. R. 1932 Nag. 112. 


eVlOENCe ACT, 

S.10. 

the question whether a letter written by an accused after 
his arrest to another accused person U admissible In evidence depends 
upon whether the provisions of sec. 10 have been complied with, the 
fact of the accused being under arrest is not material as it is not in 
the nature of mere confession. 1932 Cal. 557 : 1932 Cr. C. 576- 137 

I. C.317: 33Cr.L.J. 456 : I. R. 1932 Cal.292. 

“anything said” includes statements made, speeches deli- 
vered or declarations made. “Anything done” must be some act 
done and not merely the intention or knowledge of the person. 
“Anything written" includes a manuscript, signed or unsigned 
written by the person and matter transcribed by him on a tvDp^ 
writer. 1933 All. 690 : 145 I. C. 481 : 1932 Cr. C. 1202 : 1933 A LJ 
799. 

letters from foreign revolutionary to the accused is suffi- 
cient proof of conspiracy, the prosecution need not proof han.t. 
writing 1933 All. 690 : 145 I. C. 491 : 1933 Cr. C. 1202 ; 1933 A. L 

J. 799. 


the expression “highly probable or Improbable” indicates 

that the connection between the facts in issue and the coJJaleraJ 

facts ought to be prov^ niust be Immediate as to render the eo-eiU 

tcncc of the two highly probable. 1933 All. 690: 145 I r jai . 
1933 A. L J. 799 : 1933 Cr. C. 1202. * 
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■S. Il^contd. 


— -wfiere the accused is charged under the Arms Act for the 
possession of arms and for conspiracy to cojumit decoity the fact 

of one *- — ’ — * • •• would be relevant 

'under: er highly probable. 

59 C ; ; 139 I. C. 873 : 33 

<Jr L. . 


evidentiary value of newspapers containing accounts of 

revolutionary movements found in the possession of accused. 1933 
All. 690 : 145 I. C. 481 ; 1933 Cr. C. 1202 : 1933 A. L. J. 799. 


S. 15. 

—when the accused is charged under s. 409 I. P. C. and plead 
abanafide payment to wrong persons under misapprehensions, 
evidence of other instances of misappropriations by the accused is 
JnadmiaUble. 1933 Cal. 136 ; 1933 Cr. C. 197 ; I. R. 1933 Cal. 250 ! 
142 I. C. 274 : 33 Cr. L. J. 294. 


S. 24. 

—where the confession was presumably true and made volun- 
tarily, jt was admissible though retracted, 55 M. 717 t 33 Cr. L. J. 
S8G : 1932 Cr. 0. 504 j 138 I C. 240 ; 1932 Med. 500. 

—there is no dedoition of the words “person in authority" 
but it 19 well settled that the words have reference to a person who 
has dutboiity to Interfere In the matter under inquiry. Generally 
speaking “a person m authority" Is one who Is engaged in the 
Apprehension, detention or prosecution of Ibo accused or one who is 
empowered to examitto him. 1933 Pat. 149 ; 142 I. C. 474 ; 12 Pat. 
541 ; 34 Cr. L. J. 349 , 14 Pat. L. T. 82 ; 1933 Cr. C. 404. Sp. B. 

——a retracted confession is of very little evidentiary value 
nnd must bo corroborated in material particulars. 54 A. 350 : 1932 
AH. 228 ; 33 Cr. L J. 201 : 1932 A. L. J. 163 : I. R. 1932 All. 102, 
1932 Lafa. 557 ; I. R. 1932 Lah. 695 : 140 1. C. 194 ; 33 Ci. L. J. 935 ; 

1932 Cr. C. 721. 

—it is for the Judge to decide for himself whether prima facie 
the confession of the accused appears to him to have been induced 
by threat or promise. 1933 Cat 187 ; 1. B. 1933 Cal. 310 : 1933 Cr, C. 
233 • 142 I. C. 639 : 33 Cr. L. J. 369. 

—the confession of an accused which is to'bo the sole basis of 
conviction should bo taken In its entirely. 34 Cr. L. J. 584 : I. R. 

1933 Lah 345 : 143 1. C. 3G2, 1931 AIJ. 1 : 52 A. 1011 : 32 Cr. L. J. 3C2 : 
1930 A. L. J. 1481 F. B. 

“ —confession by buhordinatc ofliccr to his superior officer hold- 

1 — ...... , . • ^ ngainst the former, Wliore 

• . • > . to be saved if he disclosed 

' ■ . ■ . » . jQ save him the accused 

uijiue a coniession. held that tli© confession was not admissible. 60 
CS719; 1933 Col. 644 : 1933 Cr. 0. 1054. 
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S. 25. 

this see. was intended to apply to Police Officers alone and 

not to persons who are provisionally and for a limited purpose 
invested with some of the powers of police officer’s. So a confessioa 
made before an Excise Inspector invested with the police powers 
IS admissible in evidence. 1932 Pat. 293 : I. R. 1932 Pat. 299 : 140 
I. C 283 1932 Cr. C. 765 . 13 Pat. L. T. 637, Sp. B., 36 C. W. N. 
1C3 . 1932 Cal. 122 . 140 I. C. 257 I. R. 1932 Cal. 706, but see 58iC. 
1260 35 C. \V. N. 601 1931 Cal 350. 

the terra “police officer” has not been defined anywhere. 

The term should not be read in any technical sense but in its more 
popular and comprehensive meaning which connotes nothing more 
or less than a member of the police force. 1932 Pat, 293 : 1932 Cr. 
C. 765 : 13 Pat. L. T. 627 : 140 I. C. 283 t I. R. 1932 Pat. 299 Sp. B. 
1 C. 207. Rel. on. 


statement made by the accused to the daroga showing the 

place in the jungle where the occurrence toot place, cannot be 
admitted in evidence as this confession is made to a police officer 
S ID custody. 1933 Cal. 146 : 1933 Cr. C. 223. 

—though it 13 not a rule of law that the accused cannot be 
convicted upon a retracted confession, It Is very necessary as a' rule 
to mate certain before acting on it. 57 C. L. J. 213. 

S. 27. 

—confession of guilt made to an Honorary Magistrate 
is admissible. 1932 Lah 261; 1932 Cr. C. 326 : 33 Cr. L. J. 632 : l! 
R 1932 Lah. 504 : 138 I. C. 497. 

where three accused one after the other said to the Sub- 

Inspector that some of the stolen properties were at particular 
Places and some of them wore later on discovered, the first accused 
was the person who gave information leading to discovery. 1932 
was the ^^1 ^ ,23 /of. 36 G. W. N. 373 : 19« Cal 

297 : 33 Cr. L. J. 546 : 1932 Cr. C. 266 : 59 C. 1040 : I. R. 1932 Call 

417 • 138 I. C, 116. 

S 27 is not merely a proviso to sec. 26 but it cuts down 

. *•— .Q 2-i and 25 as well. A «itatpmn.,t '"vde to the 

• custody is 
^Pry of the 
33 Cr. L. 
417. 56 B. 
137 I. C. 
1932 Jfad. 

. 1932 Cr. C. 

355 ■ jj.gjpusation made to a police officer when in police cus. 

todv falls under this sec. 1933 Fat. 149: 1933 Cr. C. 404 : 12 Pat 
I r! 1933 Pat. 139 : 142 I. a 474 : 34 Cr. L. J. 349 Sp. B 

" ■ where the police officer arrested the accused for being in 

possession of cocaine after the finding of cocaine w,th him - 
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S. 27—contd. 

followed the accused to a place where the accused pointed out 
the spot where the cocaine might be found, held that the accused 
was in police custody and his statement was inadmissible. 1933 Cal. 
US . 1933 Cr. C. 225. 

in regard to atatements made by accused persons, the Cr. 

Pr. Code does not in s. 162 alter the provisions of sec. 27 Evi. Act. 
There is no contradiction betwcon the two sections as see. 162 does 
not apply to statements by accused persons. 1933 All. 4i0 : 1933 
Cr. C, 746. 

S. 29. 

a voluntary confession does not tecomcinadmissible simply 

because the accused was not warned by the Magistrate that he 
was not bound to mako such confession. S. 164 Cr. P. C, Is in con- 
flict With s 29 Evi. Act, In this respect and the latter will prevail. 

55 M. ni . 1932 Mad. 431 ; 1932 Cr. C. 412 ; 33 Cr. L. J. S26 : 13? I. G. 
863 ; I. R. 1932 Mod. 459 ; 1932 M. W.N. 447, 31 A. 592 F. B. 

S. 30. 

——when an accused person. Imputes the commission of an • 
offenQe to h\s co-occuscd without implicating himself fully, the said 
atatement caunot be used as evidence against the co-acou&ed. 54 
A. 350 : 1932 AU. 228 -. 135 I.C.838 : 33 Cr. L. J. 201 s 1932 Cr. 

C. 22C 

~>~whcrc there is no other evidence to show that any portion 
of the exculpatory element in the confession Is false tho Court must 
either accept or reject the confession as a whole and cannot accept 
only the inculpatory element while rejcctlns the exculpatory element 
as Inherently incredible. 1932 Lab. 438 : 1932 Cr. 0. 584 : 33 P. L. R. 
511, 52 A. 1011 M 

it is always desirable to pass a sentence completely beforo 

calling upon an accused pleading guilty in a joint trial to give 
evidence against bis ro-accuicd. 58 C. 1214; 35C. W, N,400; 1931 
Cal. 341 : 32 Cr. L. J. 667 : 131 1. C. 142 ; 1931 Or. C. 405. 

S. 31. 

——the expression “police custody’* does not necessarily mean 
formal arrest. It also includes some form of police surveillance 
and Tcatnction on tho movemente of persons coticornod hy the police. 
1931 Lah. 609. 33 Cr. L. J.756 : I- R. 1932 Lah. 5T8 t 139 I. O. 429. 

S. 32. 

—the nocosaity of recording a dying declaration arises only 
• ' ' are given up. 52 C. L. J. 425 : 129 

19 admissible where tho cause of 
L.J. 1118; I. R, 1931 Lah. 885 : 

—but the motive cannot be 'proved by hearsay evidence, 

Jiy the testimony of a witness who heard' the deceased make tho 
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S 32—contd 

statement. 54 M 931 : 134 I. C. 1143 : 1931 M W. N 1177 : 
1931 Cr C 923 1931 Mad 689. 

—the hrst information report containing the dying declaration 
is admissible in evidence under s 32(1) 1931 Lab. 103 1931 Cr. C. 167. 


S. 33. 

how to prove dying declaration. 54 M. 678 : 60 M. L. J 

404 1931 M. N. 167 : 1931 Cr. C. 478 : 1931 Mad 430. 

the deposition of a witness who died and whom the accused 

had an opportunity to cross-examine in the previous trial is 
admissible in a de noio trial 1932 Mad. 559 . 139 I C, 203 : I. R. 
1932 Mad. 641 . 33 Cr L. J. 738 ; 1932 M. W. N. 857. 


S. 45 

the opinion of an expert to the effect that one document has 

been type-wntten on the same machine as another document is not 
admissible under this sec. 1933 All. 690 : 1933 A. L. J. 799 : 145 I. C 
481 . 1933 Cr. C. 1202. 

where several experts give evidence and there arc con- 
tradictory evidences, the evidences can carry little weight. 1933 Lah. 
885 . 144 I. C. 497 : I. R. 1933 Lah. 491. 


S. 11A. 

(•)• 

.... Isdiscretionary With the Court 

It does not mean that If a 
after theft he must prove 
ds innocently. Jt b sufficient 
. raising doubt m the mind of 

the Court as to the guilt of the accused just as in other cases 
35 C W. N. 291 : 1931 Cal. 617 : 1931 Cr. C. 801 : 134 I. C. 1071 : 52 
C 223, lief. 1931 Pat. 85 : I. R. 1931 Pat. 208 : 130 I. C. 800 • 32 
Cr L. J. 614. 

(b). 

it is unsafe to convict a person on the uncorroborated 

testimony of an approver who is no better than the ordmaxy run 
of such men. 1932 Lah. 204 : I R. 1932 Lah. 195 : 136 I. C 19 • 
1932 Cr. C. 248, 1932 Cal. 377 : 33 Cr. L. J. 357 : 1932 Cr. C. 320 • 
I. R. 1932 Cal. 273. ... 

* ■’" o® good corroborative evidence 

thoogh not against the other 
L 95 : 33 Cr. L. J. 414 : 1932 Cr 


fe of the approver is not good 
crested in her husband’s pardon. 


retracted conicssion must be corroborated by independent 

evideneo and not by the eiMdcnce of an accomplice. 36 C. \V. K. 874 • 
L B. 1932 Cal. 709 : 140 1. C. 379 r I. R. 1933 All. 170 : 1933 AIL 31 - 
143 LC. 67 : 1932 A. L. J. 1125 : 1933 Cr. a 42. ' 
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S. 114 {b)~contd. 


there is bo hard and fast rule that a conviction cannot be 

supported which proceeds on the uncorroborated testimony of an 
accomplice. 34 Cr. L. J. 421 : 14E I. C. 809 : 1933 Pat. 96 : 13 ‘Pat. 
L. T. 802. 1933 Pat, 500. 

-—the co-accused against whom the charge has been uncondi- 
tionally withdrawn is a more reliable witness than the accomplice 
who is examined under conditional pardon though in both the cases- 
proper corroboration is necessary. 1933 Cat 148 . 1935 Cr, C. 225. 

in order that there may be corroboration of the accomplice’s 

evidence the material particulars must implicate the accused. 37 G.. 
W. N. 934 

" - - the corroboration must consist of some circumstancea that 
affects the identity of the accused. 35 C. W. If. 1270 ; 1931 Cal. 697 i 
134 I. C. 1121 . 1931 Cr. C. 977. 

——the rule as to corroboration of approver’s evidence is eriually 
applicable in a case where there are mote than one accomplice 
and even though the charge may bo different of proof. 35C. VV, 
1270 . 1931 Cal. 697 : 134 I. 0. 1121 : 1931 Cr. C. 977. 


ig). 

——the fact that the prosecution does not call certain 
witnesses named in the first information report does sot give rise 
to the presumption under s. 114 (s> EvL Act 58 C. 1335: 1932 Cal. 118 s 
I B. 1932 Oal, 123 ; 135 I C. 443 ; 33 Cr. L. J. 135 ; 1932 Cr. 0 103. 
—in order to draw inferences unfavourable to the person wltb- 

._.j. ... it. .. * satisfy the Court that such 

•oduced.SrC.L. J.222 : 1. R. 
• . . P. 0. 87 : 64 M. L. J. 41S t 


* t. 

—simply because the prosecution does not call certain witness* 
es, the Court need not raise the presumption under s, 114 111. (g) if 
the absence of the witnesses is explained away. 1933 Cal. 600: 1933 
Cr C. 984. 


s. lie. 

an accused person is “competent to testify" within tho 

meaning of sec. 118 but he is incompetent to bo n witness because 
an oath cannot bo administered to him. 1932 Bang. 190 : 1933 Cr.. 
C 932 : 13 Rang. 511. 

S. 123. 

deposition by Government Officer not basing his knowledge' 

' ‘ ■ unpublished record of Govt. 

cd and allowed is not ad'* 
Cr. C. 458 : I. R. 1932 Cal. 


and state document from 
. it is to iKs exercised most 
BparingJy. The privilege cannot be exercised in relation to docu* 
ments the contents of which have already been published. 35 C. W, 
N U2l . Cl M. L. J. 943 ; 1931 P.C. 254. 
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a draft prepared by a muktoar of sonic statements of the 

complainant wmeh wore meant to be incorporated in a petition of 
complaint is a privileged document 37 C. \V N 68 


— an accomplice includes one who poses as an accomplice and 
Iuj evidence requires corroboration. 1932 Cal, 295 T R. 193‘> f>i] 
J36 137 1 C 497 1932 Cr C 264 : 33 Cr. L. J. 477. ' ' 

the testimony of the wife of the approver is not sufficient 

corroboration 33 P L. R. 13 

— Id not be accepted without 

mater : 1932 Cal, 377 • 33 Cr L J 

357 ] 54 M. 931 : 134 I. C 1143 ^ 

1931 I and the corroboration must 

come from independent witnesses and not from the tainted cvidenn> 
of an accomplice. 36 C tV. N 874 : 140 I. C. 379 : I. R IBS'* Ca1 
709, 1933 Cal. 146 • 1933 Cr. C. 223. * 

the Judge 13 to point out to the jury the position in law 

affecting the evidence of an accomplice and to tell them that thev 
may convict if they chose on bis evidence alone. 37 C. W. N. 934. 

——there is no bar to the conviction of an accused person even 
on the uncorroborated testimony of an approver if the Court is fuJir 
satisfied as to its truth. 1931 Lah. 178 : 32 Cr. L. J. 684 : 1931 Cr 
C. 298, but it is not safe. 54 M. 931 : 134 I. C. 1143 : 1931 Cr 0* 
929 ! 1931 Mad. 689. ’ ‘ 

S 135. 

-where the prosecution witnesses as well as the complainant 

were present in Court and the accused for certam reasons of his 
own wanted to cross-examine the witnesses before the complainant 
and the Court insisted on the complainant being examined fir-t 
held that the M. should have acceded to the request of the accu-nd’ 
37 C. W. N. 288 : 1933 Cr. C. 235 : 1933 Cal J89 ; j. R. 19M cVl 074 •' 
34 Cr. L. J. 347 : 142 I. C. 479 
S. 164. 

before a party calling a witness can cross-examine him it 

is not necessary that the witness should first of all be declared hn.: 
tile. 56 M. 7 : 1933 Mad. 137. 

it is unreasonable that good or bad faith of a witne«.« 

instead of being judged by the test of cross-examination should be. 
held to be prejudged by Jbe true «»ct that cross-examination h 
permitted. 1933 Pat. 517 : 14 Pat. L. T. 494 : 1933 Cr. C. 1166. 

the evidence of a witness treated ns hostile need n 

reiectcd either so far as it is in faronr the party ealling the 
noc-iorso far as it » m favour of the opposite rartv. s«r? 1 


0,1404*: 


1931 Cal. 401 : 55 C. L. J 
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8. 155. 

s. 155, cJ. (3) does not render nugatory the clear and ex- 
plicit provisions of sec. 145 and in fact takes for granted the exis- 
tence and binding effect of those provisions, 1931 Lah. 38 : I. B. 
1931 Lah. 282 : 130 1. C. 410 : 33 Cr. L. J. 522 : 1931 Cr. C. 102. 

S. 157. 

s. 163 (1) Cr. P. C. by implicatioo repeals s. 157 EvL Act so 

far as it concerns statemants made by a police officer in the course 
of an investigation, l4'Pat. L. T. 543, 

S. 159 

—•reference by witness to dying declaration. Application 
of secs. 159 and 160. 54 M. 678 : 1931 Mad, 430 ; 1931 Cr. C. 4 /8 ; 1931 
M. W. N. 167, 

S. 164. 

failnio of the accused to produce certain documents for the 

inspection of the complainant does not deprive him of the right to 
ubc thoce documents as material for his defence or to put them to 
the complainant in ercss*exaroination. 36 C. W. Jf. H27. 

S 165. 

—the power under this sec. should not be used for the 
purpose of eliciting what the law expressly and deliberately forbids 
being admitted. 1932 M. W. N. 625. 

—the Judge cannot exercise his power under this sec. for the 
purpose of introducing evidence in contravention of the law, he., e. 162 
Cr. P. C. 58 C, J009 i 35 C. W. N. 317 : I. R. 1931 Cal. 543 ; 32 Cr. L 
J. 841 ; 132 I. C. 159 : 1931 Cr. C. 253. 

S. 167. 

where o trial Court convicts an accused on the evidence 

part of which has teen wrongly admitted and the Sessions Court 
■ ■ ■ ■■ . nvictioa on other evidence 

different from that con- 
. pur>-jpw of sec. 167. 1933 

'.• 197: 142 I. C. 274, 

impreper admission of evidence of character of the accused 

which has influenced theMagistxale’sconsidoralion of other evidence 
in the case vitiates the trial. 1931 Pat. 345 ; 32 Cr. L. J. 1025 ; I. R. 
1931 Pat. 369 : 12 Pat. L. T. 471. 

PENAL CODE. 

S. 6. 

—it cannot be laid down as a general rule of law that the 
same act cannot bo punlihcd under 'both Special and General Law. 
'’1 Special Act and docs not 

, • . prosecute the oITcBdcr 

• ' . ■ ■ . ' • • her than fall back upon 

■ . ■ • . *• : penalty. 1932 All. 69: 

• '0. 571 ;33 Cr. L. J. 309. 
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S. 2t 

a person acting as candidate peon executing warrant is a 
public serrant. 1933 Pat. 187 12 Pat. 184 • 142 I. C. 588 : I. R. 
1933 Pat. 156 • 1933 Cr. C. 518 34 Cr. L. J. 391. 

S. 29. 

is an offence which is 
r counterfeiting and the 
L. J, 1171 : 1931 Cr. C, 


S. 30. 

the original transit pass under s 40 Assam Forest Reg. 

is a valuable security within the meaning of s. 30 1. P. C. 59 C. 
1233 . 36 C W. N. 505 : 55 C. L. J. 349 : 138 I, C. 705 : 1932 Cal. 
390 : 1932 Cr. C 337 33 Cr. L. J. 685. 

S. 34. 

where all the accused had joined in the beating of the 

, v..» t — t. ..a .*gjj iijg 

• 3 for life instead 

R. 1932 Lab. 328 : 


ns of s. 397. It is 
a deadly weapon. 
32 Cr L. J. 476, 

—where several persons were charged for offences under ss. 
467 and 193 read with s. 34 I. P. C. and some were acquitted and 
the rest were convicted under ss. 467 and 193 I. P. C.. the conviction 
was invalid. 58 C. 822 ; 1931 Cal. 625: 133 I. C. 190: 32 Cr. L. J 
1004 : I. R. 1931 Cal. 654 : 1931 Cr. C. 809. 

see. 34 does not create a new offence but it is a rule of law 

and applies only when a criminal act is done by several persons 
of whom the accused charged thereunder was one. Above ease. 

S. 40. 

if any object which Is not unlawful in itself be carried out 

by criminal means it becomes criminaL Thus peaceful picketing 
which IS not offence becomes so when accompani^ by violence 
1931 Pat. 52 : 130 I. C. 269 : 1. R. 1931 Pat. 173 : 32 Cr. L. J. 478. 

S. 62. 

—search made by the Police Inspector without complying 

with the preliminary requirements of a. 165 Cr.P. C., and not shown 

to have been made under circumstances making it impossible for 
him to do so, cannot be said to be made in “good »faith “ igs* 
Pat. 66: I. R. 1932 Pat. 60 : 136 I. C. 60 : 10 Pat. 821 : 1932 Cr r” 
99; 13Pat. L.T.62. 

• —it is not using “due care and attention to publish defama- 
’tory statements about a person and nbo to publish his denir’ 
let the public take their choice. 1933 All. 434 ; 1933 Cr. C 740 



68 


SUPPLEMENT— PENAL CODE. 


S. 64. 

s. 64 I. P. C. read with s. 26 Crencral Classes Act makes 

it clear that the Court may impose a seatenco of imprisonment m 
default of payment of fine imposed for breach of a statutory rule 
such as not taking out a licence under s 391 of the Calcutta 
Municipal Act 58 C. 1239 . 35 C. W. JT. 865 

5 71. 

—where the object of an unlawful assembly is to cause hurt,, 
u member of that unlawful assembly can in addition to being con- 
victed under s. 14?. also be convicted and separately sentenced under 
,. 323. 1933 Mad. 338 . I R. 1933 Mad. 180 : 142 I. C. 31 : 34 Cr. L. J. 
273 . 1933 M. W. N. 254 . 1933 Cr C. 441. 

—when a person is charged with noting under s 147 and 
commits a fatal assault upon another person in prosecution of the 
common object the case comes under s. 71 I. P. 0. and separate sen- 
tences for each of the charges cannot be inflicted. 35 C. W. N. 184 : 
1931 Cal. 450 : 132 I. C. 247 : 32 Cr L- J. 990 i 1931 Cr. C. €02 ; L B.- 

1931 Cai. 567 

6 64. 

—m order to avail of the plea of insanity under this sec. it 
must be shewn that the accused was incapable of understanding 
the nature of his act at the time when the act in question was 
committed. 1932 Lah. 260 : 33 P. L R 211 : 1932 Cr. 0. 325 : I R. 

1932 Lah. 508 • 33 Cr. L. J. 634 

—the legal conception of insanity differs considerably from 
the medical conception. 1932 All. 233. 1932 Cr C. 231; I. R. 1932 
AH. 536 139 I. 0.147. 

the mere fact that the accused was driven to desperation 

on account of starvation does not amount to proof of insanity. 1932 
Cal 658 : 33 Cr L. J. 476 ; I. K. 1932 OaJ. 339 : 137 I. C. 511 ; 1932 
Cr. C. 650. 

—the onus of proving the exception enacted under s. 84 is 
on the accused. 32 Cr. L. J. 816 ; 131 I. C. 746 : I. R. 1931 Lnh. 506. 

s. eo. 

^•~tbe object and effect of s. 90 was not to lay down that a 
child under 12 years of age is In fact imcapabic of expressing or 
withholding bis or her consent to an act. 1933 Rang. 98 ; 1933 Cr. 
C. 573 F. B. 

S G5. 

—where observations made by the Court were the subject- 
matter of defamation the complaint was dismi.ssod on the ground 
of trivial offence. I. R. 1931 Oudh 335 ; 132 I. C. 783 1931 Cr. C- 
424 : 32 Cr. L. J. 991 ; 1931 Oudh 392. 

S G6. 

——the pica of self-defence can be raised for the first time in 
appeal if the facts on tbc record would justify such a plea. 1932 
Lah. 606 ; 33 P. L. II, 718 : 1932 Cr. C,820. 
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L J. 509 13 Pat L. T. 193 

the accused was justified m pushing the Inspector back 

to prevent the search when the latter did not comply with the 
preliminary requirements of sec. 165 Cr. P C. 1932 Pat 66 • T T? 

1932 Pat GO: 10 Pat. 821 136 I. C.60- J3 Cr. L. J. 233: 13 Pat! 

an arrestor attempted arrest by a private person if not 

strictly justifiable by law is not outside the provocation mentioned in 
exception, 1133 Pat. 508 . 14 Pat. L. T. «nenea in 

S. 104 

when two persons are in a field the person entitled to 

immediate possession is the person in lawful possession and the 
other Is trespasser When the trespasser prevents the plouehintr 
and attacks the other party with sticks he is guilty of lawful 
conduct and slight injuries with stick or knife inflicted by the other 
party may not call for punishment. But the Infliction of stab 
wounds ultimately resulting in death would make the latter liable to 
be convicted under s. 326 though not under s. 302 I p c law 
M.W.N. 67. 1. 1. u 1932 

s. loe. 

explanation 3 to sec 108 .ipplies to abetment generally • 

there is nothing to indicate that it applies only to abetment hJ 
instigation. 1933 All. 513:143 I. C. 661. 34 C?. L J 6t3 • I r 

1933 All. 306. ■ 


isband by mixing 
left as a question 
g of the poison 
ith the husband 
302 and 109 I. P. 

and 115 I P. C. 
1931 Cr.C. 1021 ; 


the word “act'* means criminal act. 1931 p.t - imi r> 

269 : I. R. 1931 Pat. 173 : 32 Cr. L. J. 478 : 1931. cV C ul ' 

S. 114. 

llK-, JW that there most be 

evidence of abetmem, that is. instigation, conspiracy or aid 
Independent of and prior to anything done by the acculjd 
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S. 114-coflM, 

present at the scene of crime. 1933 Bom. 162 ; 35 Bom. L. R. 240 - 
1933 Cr C. 474. 

S. 115. 

•—the words “express provisioas” ia the sec. refer to sections 
m which specific cases of abetment of offences punishable with 
death or transportation for life ate dealt with. Abetment under 
s. 115 must be abetment of the commission of an offence by any 
particular pereon against any particular persons. It includes 
abetment of the commission of an offence by unspecified persons 
against a class or number of other persons described generally and 
particularly specified. 60 G. 427 : 37 C. W. N. 91 : .141 I. C. 578 : 
1933 Gr. G 61 : 1933 Gal. 47 •. 34 Cr. L. J. 164. 

S. 117. 

—mere intention or preparation to instigate is niethcrinsti* 
g.etion nor abetment. So where leaflets were posted by the accused 
at dead of night and Immediately removed by the police, held that 
• •• j^ad it the accused were 

hee officer's themselves could not 
/. N. 982 : 1932 Cr. 0. 803 8 1932 

— pcvolutiofiary songs m public roeeting without the assent of 
the President does not make him liable for abetment. 36 0. iV. N. 
191 . 1932 Cr, C. 549 : 1932 Cal. 549 : 33 Cr. L. J. 699 : I, B. 1932 
Cal 519 5 138 I. C 763. 

S. 121 -A. 

in the case of political offences arising out of the boliefs 

of the accused cevexc sentences defeat their object. The offenco of 
criminal conspiracy is complete as soon as two or more persons 
agree to do or cause to be done an illegal act or an act which is not 
illegal by illegal means. 1933 All. 690 •. 1933 Cr. C. 1202 ; 1933 A. L. 
J. 799 ; 1451 C. 481. 

—in law, the King never dies. It is not necessary to show 
further that the accused were conspiring for such deprivation to 
taxe place within the lifetime of His Majesty, the present King- 
Emperof. Aloie cme. 

—this sec. obviously draws a distinction between the sover- , 
cipn for the time being of the United Kingdom and the Govt, of 
India or the Local Government. Th» tame case. 

S}124-A. 

—charge of partiality against Government alleging that the 
Govt, sided with the capitalists as against the labourers, is an 
ofTence under s. 124-A. 34 Bom. L- B. 1612. 

—where tho words expressed the view that the law had been 
employed as a weapon of tyranny and that the ndministintion of the 
law view wlUi pleasure execution carried out in pursuance of the 
taw, ihey constitute an offenco under s. 124-A. Held further that 
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S. 124.A— con<i. 


the Govt established by law in British India includes the executive 
power ID action and docs not mean merely tho constitutional frame* 
work. 36 C. W. N. 510 : 59 C 1197 33 Cr. L. J. 690 : I. R. 1932 
Cal 513 1932 Cr. C. 547 : 138 I C 766. 

loumalist's comment when constitutes offence under this sec. 
1932 Cal. 758 : 1932 Cr. C. 801 . 33 Cr. L. J. 702 : I. R. 1932 Cal. 526 : 
138 I. C. 790 

seditious article, what constitutes offence under. 1933 Cal. 

141 ; 142 I. C. 293 : I. R. 1933 Cal. 254 : 34 Cr. L. J. 310. 

in awarding sentence, the circulation of the paper, the ago 
and the education of the accused may bo considered. 1933 Cal. 140 : 
19 13 Cr. C. 201 • 34 Cr. L. J. 309 : 142 I. C. 292. 

S. 141. 


unless a right of private defence is established a claim of 

title or a claim of possession, even hono/de. will be of no avail. There 
is no distinction between forming an assembly to enforce a right 
or supposed right within the meaning of e. 141 and forming an 
assembly forcibly to maintain an existing right. 1932 Pat. 215; 
139 I. C. 616 : 11 Pat 523 : 13 Pat. L. T. 288 : 33 Cr. L. J. 864 
1932 Cr. 0. 496. 16 C. 206 /of. 


S. 145. 

—where tho congress processionists refused to take a different 
route and refused to disperse, held that the conduct of the accused 
coupled with tho fact that tho procession was animated by 
they were determined 
’ nd that tho conviction 
161 : 1933 Cr. C. 497. 


S. 147. 

^—delivery of possession without notice required by Or. 21, 
R 22 ill la' cannot bo questioned by tho judgment-debtor who 
forcihlv disturbs the possession of the decree-holder. 1932 Pat. 244 : 
133 i c. 585 : I. R. 1932 Pat. 246 : 1932 Cr. C. 641 : 33 Cr. L. J. 862, 
41 C. 43, /of. 

there is no statutory provision in India justifying a private 

Dcrson in demolishing a building and causing loss to another person 
W wav of abating a nuisance. Consequently forcible demolition of 
such a structure Is an offence under s. 147. 1933 M. W. N. 905. 

S. 149. 

in a case under 8 . 143 when tho evidences on both sides are 

/.inflicting tho msrks of injury upon the persons would bo tho 
?cst 1931 AIL 712: 133 I. C. 79?! 

1931 Cr. C. lOlS : 1931 A. I*. J. 1002. 

S. 1S3. 

^tho fact that tho offence underis. 153 Is punishable wit 

maximum of six months imprisonment indicates that the s 
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S. 153 — contd 

was intended to apply to snch provocative words or acts as do not 
directly amount to instigation or abetment. 1933 Born. 162 ; 35 Bom. 
L. R. 240 ; 1933 Cr. C. 474. 

S. 153-A. 

promoting enmity between the classes, what constitutes the 

offence under the sec. 1932 Lab. 99 : 33 P. L. R. 431 ; 1932 Cr. C. 
Sp. B., and what does not. 34 Bom. L. B. 1642. 

——criticism of British Imperialism of the Rulers of India 
cannot be said to be calculated to promote feelings of enmity or 
hatred between the classes. I. R. 1933 Cal. 252 r 1932 Cal. 139 : 34 
Cr. L. J 305 1933 Cr. C. 200 : 142 I. C. 299. 

S. 157 

s. 157 refers to some unlawful assembly in the future. 

Where the accused was charged for having harboured certain per- 
sons who were alleged to have formed an unlawful assembly in the 
past for the commission of an offence, she accused could not be con- 
victed under a. 157. 58 C. 1401 : 35 C. W. N. 720 ; 1931 Oal. 712 s 
1931 Cr. C 993 131 1. C. 1278 
S. 159 

—when one person attaefes and the other defends, it is legally 
correct to say that the persono ate 'fighting and the case comes under 
the definition of "affray," the gist of the offence consisting in the 
terror it causes to the. public. 53 A. 229 : 1931 AU. 8 : 1931 A. L J. 
S91 : 32 Cr L. J. 1269 •. 134 I. C. 834. 

S. 161. 

——the plan of tempting and trapping the accused Into bribing 
a public servant is objectionable A statement made to the Judge 
that tbc plff. in a pending case would be willing to offer a bribe to 
the Judge, does not amoont to tbc abetment of an offence under s. 
161. 1933 All 513; 34 Cr. h. J. 623: I. R. 1933 AU. 306: 163 J.C. 
661. 

S 171. 

—where the bulk of the document contained general Imputa- 
t ons of misconduct and not statements of fact within s. 171 (r) I. P. 
C. the accused was liable to be proceeded against under a. 500 and 
not s. 171 Ik) I. P. C. in respect of the defamatory statements. 55 M. 
791 : 1932 Cr. C. 515 : 138 1. C. 604 : 33 Cr. h. J. 665 : I. R. 1932 Mad. 
593 : 1932 Mad. 511. 

S. 182. 

—giving false information to the policn that a buffalo is 
missing does not justify a conviction under s. 182 I. P, C. iis it is not 
« report of a cognisable oftence rot does it call for lany notion on 
Uie part of the police. 1932 Pat. 170 : 136 I. 0, 447 ; I. R. 1932 
l*.at. Ill t 33 Cr, L. J. 317: 1932 Cr. a 311. 
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■S. 182-COnM 

the order foriibbuini; summons to the petitioner under sees 

Jll and 182 I P. C. without dismissing histnoro^’i petition against the 
police w invalid 36 C. W K. 15 1932 Cal. 383 : I. R. 1932 Cal. 

395 . 137 I C 849 33 Cr L. J 514 1932 Cr C 312 33 Cr. L. J. 
514 similar case 36 C W N 794 33 Cr. L J. 724 I. R. 1932 Cal 
602 1932 Cal 550 139 I. C. 217 37 C W. N. 399 

there IS no provision of law that before a M. can enquire 

into a case under s. 182 on the complaint of police officer he must 
give the accused party an opportunity to prove the truth of his 
case 37C. W. N. 368 .u » v # ir 

there is no provision in Jaw that before a M. can enquire 

into a case under s. 182 on the complaint of the Police officer the 
accused person must have an opportunity to prove his case. Such 
a procedure is unnecessary and if the M. refuses to do it on the 
application of the accused it Is not an illegality but is a mere error 
of discretion The accused person In such a case has ample 
oDDortunity to prove his case when he is called upon to enter upon his 
defence 58 C. 1063 35 C. W. N. 378 : 32 Cr. L. J, 1241 : 1931 

Cal. 634 : 134 I. C 919: I R. 1931 Cal 919, (14 C. 707 F. B.andU 
C. W. N 765) Explained. 

——for the purpose c' * •-*-*'*- -*• - »• *82LP,C. 

IS committed at the plac given to 

the public servant by le • ‘aches the 

public servant. 1932 Cr. . 137 I. C. 

333 : 1932 If. W N. 451 : t... 


-S. 186. 


mlscs 
' that 
279 : 


-^resistance to noii na«r holding warrant of attachment 
59 an offence under sec. 186 I.P. C. though the rules framed by the 
Court regarding attachment were not stnctly followed. 13 Pat. L. T. 
480 . 193'’ Pat. 276. 

’ Or. 37. R. 5 and form No. S of App. F. of C. P, C. require that 

notice to furnish security and to show cause against it and the order 
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S. 186— confd. 

Jot conditional attachment of the property should he issued 
simultaneously; resistance to an warrant in complying with the 
provisions is not an offence under s 186 I. P. C. 1933 All. 759 : 
1933 A. L. J. 952. 

S. 187. 

—where the attested person tefused to move and the assistance 
of the accused was demanded but refused, he was guilty of an offence 
under s. 187 I. P. C. 1932 All. 506 ; 1932 Cr. 0. 594 : I. R. 1932 All. 
527 : 139 I. C. 106 : 33 Cr. L. J. 736. 

S. 188. 

the Court should not issue process under s. 188 I. P. C. with* 

s_ ■ . . uestioaing the correctness of 

ase was false. 36 C. W. N. 
1932 Cr. 0. 550 : 33 Cr. L. J. 
. 0, 38 0. ■VV. N. 15, 14 C. 707 

F. B.) Ref. 

_ —Ordinance No. 5 of 1930 and the Notification thereunder 
“ ‘ ~ C. cogniaabie and non'baUablo 

Imposed by e. 195 Or. P. 0. 58 0. 
N. 257 : 1931 Cal. 122 : 1931 Or. 0. 
.1. 369. 

•^—broach of lawful order issued by a Police Commissioner 
under 8. 62*A (4) Calcutta Police Act and a. 93*A, Suburban Police 
Act is an offence under s 188. 58 C. 1303 : 35 C. \V. N. 716 t 132 I. 
C. 174 : 1931 Cal. 410 : 32 Cr. L. J. 844 : I. R. 1931 Cal. 558. 

S.193. 

if the charge is that the evidcn'ie has been fabricated in 

connection with proceedings which ore only contemplated by the 
accused, the onus is on the Crown to prove that proceedings were 
so contemplated. 56 B. 213 • 1932 Bom. 185 : 137 I. R. 134 ; 1932 
Cr. C. 244 : 33 Cr. L. J. 386. 

a statement under s. 164 Cr. P. C. is not evidence in a stage 

of judicial pTOCceding within Espl. H of 103I.P.C. 33 Cr. L.d. 413 : 
1932 Lah. 254 : 1932 Cr. C. 278; 137 I. C. 141. 

in recording statement under a. 161 Cr. P. C. a M. is em- 
powered to administer oath or solemn nflirraatlon to the deponent 
nnd the statement so recorded may bo the subject of a charge of 
perjury. 1933 Lab. 321 : I. R. 1933 Lnh. 303 : 142 I. 0. 770 : 34 P. L. 
n. 421 : 1933 Cr. C 564 : 34 Cr. L. J. 469. 

— iiolatod nnswer in Court proceeding is not sufficient to 
constitute an offence under r. 193. 1933 Cal. 600 : 1933 Cr. C. 970. 

when there is charge and countercharge the Court should 
not act upon affidavit only. Inquiry should be made under s. 476, 
Cr.P.C. 58 C. 1211: 131 1.0.262 : 53 0. L. J. 184 : 1931 Cal. 344 s 
1931 Cr. C. 408 : 35 C. W. N. 690. 

—the English common Jaw tuIc that the testimony of a 
■ingle witness not Rufficient to convict 0 person for perjury does 
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not apply to Indian Courts which arc bound by the Statute Law 
53 A. 593 1931 All 362 I R. 1931 AIL 402: 131 I. C. 594 : 32 Cr* 


S. 201. 

the accused may be convicted of the lesser offence under 

s. 201 even thouRh the main offence charged is not proved 139 I 
C. 725 : I. R. 1932 Mad. 776 . 33 Cr. L. J. 814 : 1932 Cr. C. 923 • 1932 
Cr. C. 923. 

-^—before there can be a conviction under s. 201, it must be 
■ >ed to disappear 

■ 1 Cr. C. 881 : 33 


not only the removal of corpse from 
N. 348 
S. 209. 


lete must be dls* 
an offence, and 
particular place. 37 C. W. 


in a prosecution for false claim it must be proved affirma- 
tively that the claim of the accused was false. It is not cnoueh 
for the prosecution to show that the plaintiff (accused) in the civil 
suit failed to discharge (be burden of proof. 1932 Pat 243 * 1019 
Cr.O. 640 j I. R. 1932 Pat. 245 : 139 1. C._543: 33 Cr. L. J. 860! 

uiadeto exesuto a decree 
• of attachment is passed 
• • under 8. 209. 53 A. 416; 

All. 136: 32 Cr. L.J.367.- 


S. 211. 

statements made in tb** rnnrKn r.f 

Chap XIV. Cr P, C. arc not “cl 
J. 858 : 1931 M. W. N. 1138 : 31 : 

petition to Superintend 


an order for issuing summons to the petitioner under ac 

and 2111. P. C. without dismissing his uoro.i petition against TkI 

*75 : 133 I. C. 393 ; 32 Cr. L. J. 1009 F. B. ‘ R- 

ordinarily a person should be glvca an opportunitr tn 

cause before ho Is ordered to be prosecuted under s. 211 35 (5 V' v 

1210. 
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S. 215. 

— to £ius>tajn a conviction under a. 215 it must be shown that 
the loss of the piopeity was by means of the commission of an 
offence punishable under the Penal Code. 1932 Pat. 241 : 139 1 C. 
76 . I. R. 1932 Pat. 201 : 33 Cr. L. J. 709 : 1932 Cr. C. 638 : H Pat. 
392. 

where it was clear ’ that money was demanded and paid on 

account of helping the complainant to recover his stolen pro- 
perty the case came under s. 215 and once the elements of an offence 
under s. 215 have been established the accused is to prove that he 
IS entitled to the henefit of the exception. 37 C. W. N. 360 
S. 217. 

• - — as in the case of a ‘charge under s. 201 I. P. C. it is not 
necessary for a conviction under ss. 217 and 218 that an offence had 
already been committed. The knowledge of the accused that he 
was likely by hta act to save a person from legal punishment is 
sufficient and it can bo inferred only from the circumstances of the 
case. 1932 Cal. 850 ; I. R. 1932 Cab 561 : 139 I. C. 89 : 1932 Cr. 
C. 881. 


—resistance to arrest under invalid warant constitutes no 
offence. 1932 Pat. 171 : 138 I. C. 844 : I R. 1932 Pat. 190 . 33Cr. L 
J. 706 : 1933 Cr. C. 347 : 13 Pat. L. T. 135. 

—It is essential for conviction under ss. 224, 225 and 353 I. P« 
C. that the prosecution should show that tho apprehension or arrest 
was lawful In every way. Aboie case. 

——a warrant signed by n Magistrate duly empowered in that 
behalf during the absence of the Magistrate who took cognizance 
of tho offence and directed the issue of warrant is valid and resis- 
tance to it is punshiablc. 1932 Pat. 175 : 1932 Cr. C. 351 : 13 Put. 
L. T. 1G7. 

—a village cboukid.ir is u police officer under the Chota 
Nagpur Royal Police Act, 1914 entitled to recrlve in custody an 
arrested person under s 59 Cr. P. C. 1932 Pat. 214; 13 Pat. L. T. 
321 ; I. R. 1932 Pat. 171 : 1932 Cr. C. 495. 

S. 22S-B. 

—omission to mention the name or description of the person 
to whom the warrant is issued for execution makes the warrant , 
niTulid nnd it is immaterial that tho person %Yho is arrested is unable 
to read the warrant and has no knowledge whether the warrant is 
•or is not propctly (iUed. 1932 AU. 694 ; 1932 Cr. C. 940 

—although under Or. 21, B. 37 C. P. C. tho Court niiglithave 
acted injudiciously In Issuing n notice nnd a warrant at the same 
time yet when the warrant is not defective in form it cannot be 
resisted 1932 Pat. 315 *. 13 Pat. L. T. 50‘2 •- 1932 Cr. C. 853 ; U 
Pat 743. 18 C. tV. N. 54S. fol. 
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6 235 

in order to fix the [rciponstbility upon any member of the 

familj except the head of jt, it IS neccssar> to prove that po.»iession 
and control were with the subordinate member alone or with him 
also 1933 Pat. 273 1930 Cr C 738 14 Pat L T. 256 
S 270 

— -where rashness or negligence in driving a motor car consti- 
tutes the offence, the conviction under s 279 1, P C b not only 
proper but more appropriate. 1932 All 69 : 136 I. C. 571 I R 

1932 All 219 33 Cr L J. 309 . 1933 Cr. C. 89. 

it IS not always necessarily rash and negligent to drive on 

the wrong side of the road. Much would depend upon other 
conditions 1933 Oudh 391 
S. 292. 

.« . . .# .u _ - .. *1 . I . . ^ harmful 

docs it affect 

' The motives 

. cenity of the 

• s the question 

ot senieiice. ou o. «v . *». • a. it. 1932 CsL 623 . 

139 I C. 461 33 Cr. L J 771 : 1932 Cr. C. 608 • 1932 Cal. 651. 

S. 294.A. 

where the ultimate object of the scheme was a lottery 
and a substantial part of the business was illegal the company 
should bo wound up. The fact that such lotteries were intended to 
benefit chanties does not matter. 63 M.L. J. 554 : I. R 1932 Mad 
759 : 33 Cr. L, J. 792 : 139 I. C. 644 : 1932 M. \V. N. 904, 1932 Rang 
143 : 10 Rang. 232 : I. R 1932 Rang. 166 : 138 I. C. 687; 33 Cr 
L. J 696 

-.-the Irish sweep-stake Is not authorised by the Govt of 
India An accused concerned in making collection for the lottery 
in connection with the J'‘sh sweep stake commits an offence under 
s 294-A I- P- C. 56 C L. J. 539 : 1933 Cal. 332 : 143 I. C. 113 : I R 

1933 Cal 336 
S. 297. 

^tho word "trespass’* as used in this sec. has not the samp 

meaning as the expression “CTimlnal trespass'* used in s. 441. it 
■ in such plan and with 
^ in 5. -97. Demolition of 

■ * ■ " IS an offence even if the 

• ■ ■ through Civil Court 

■ ■ ‘'ah 392 : 1932 Cal. 4S9: 


S. ;sub'. 

-neither principle nor approved practice can be invoked i»> 

favour of the view that a capital sentence should not be * *• 
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S. 300— con/d. 

when the offenders are constructively guilty of murder. 13 Pat. 
L.T. 702: 11 Pat. 807. • 

— the provocation that will bring a case within Excop. 1 to 
sec. 300 must not be provocation given by anything done in obc- 
dvence to the law or by a public eervant in the exercise of bis powers. 
1933 Pat. 508 : 1933 Cr. C. 1079 : 14 Pat. L. T. 464. 

a mere vulgar abuse is not such a grave and sudden pro* 

vocation as is contempiated in Exception 1, 1932 Lah. 369 : I. R. 
1932 Lah. 251 : 136 I. 0. 715 : 33 Cr. L. J. 338. 

in order to take advantage of Exception (41 it must bo shown 

that the offender did not take undue advantage or act in a cruel 
or unusual manner. 1932 Lah. 606: 33 P. L. R. 718 . 1932 Cr. C. 820. 

—where two young men, equally matched, were iigbh&g find 
one of them dealt two blows on the other in quick succession 
causing his death, Exception IV applied. I. K. 1932 Lah. 625. 

S. 302. 

there can bo no inferenco as to the guilt of tlie accused 

who was found last with the deceased. 1932 Lah. 243 ; 33 Cr. L. 

411 1 I. R. 1932 Lah, 291 •. 1932 Cr. C. 255 ; 137 I. C. 59. 

1 ... .... the two accused might have 

did not disclose an offence of 
• C. 923 : I. R, 1932 Mad. 776 : 33 

—where the accused struck o more or less random blow in 
the heat of a fight which proved fatal, the accused ought to bo 
committed under e. 304 (2) and not under s. 303 1. P. C. 1931 M. W. 
N. 1320. 

when the accused out of dejpalr on account of starvation, 

killed her infant daughter by cutting her throat, the case did not 
c.'ill for the infliction of capital sentence and that the ends of justice 
would be sufficiently met by sentencing tbo accused to transportation 
for life. 137 I. C. 511: 1932 Cni 608: I. B. 1932 Cal. 339 : 1932 
Cr. C. 650 

when the salient facts of the case ns proved and the 

•confession of the prisoner cannot be reconciled a conviction for 
murder cannot be upheld. 1931 AlL 609: 1931 A. L. J. 1000 : 1931 
Cr. C. 961 : I. B. 1931 AH. 705 : 32 Cr. L. J. 1052. 

—where four persons attacked their victim in concert with 
a view to murder him and /otal stab was inflicted by one of them, all 
are guilty of murder. 139 I. C. 81 : I. R. 1932 Cal. 570 : 1932 Cr. C. 
861 . 1932 Cal. 815 : 33 Cr. L. J. 663 F. B. 

—whore the Judge finds that the murder was premeditated, 
coid-bloodrd and brutal in the extreme and there is no extenuating 
circumstance, the extreme punishment should be Inflicted. 1932 
Lah. 245:33 P. L. R. 158: 1932 Cr. C. 257 ; I. R. 1932 Lah 463* 
138 I. C. 327. 1933 Pat. 180 : 142 I. 0. 613 » I. R. 1933 Pat. 1G5 • 34 
Cr. L. J. 395 : 1933 Cr. C, 511, 1933 Lah. 131 : 142 1. C. 577 : 34 Cr 
L J 443 ; 1933 Cf. C. 247 : I. R. 1933 Lah. 213. 




82 


S17PPLEMENT— PENAL CODE. 


S. 386 — contd, 

abandon a condition of purity from unlawful sexual intercourse. 
It 13 not necessary to prore that the girl has never at any time 
surrendered her condition of purity from unlawful sexual intercourse, 
1933 Cal. 718. 

S. 366-A. 

•— — the offence under this see. is complete when the accused 
have induced the minor to leave her place and ■nhat happens sub- 
sequently does not constitute a fresh offence. 1932 Lah. 555 : 138 
I. C. 597 . 1. R. 1932 Lah. 512 : 33 Cr. L. J. 673 ; 33 P. L. R. 727. 

—the absence of evidence that the accused knew that the 
girl was married does not affect. Above case. 

^ ' •• ' 16 and 18 to go from any 

pla ‘rcourse but without force 

or 37 0.W. N. 317 r 1933 Cr.C. 

49? t, 1933 Cal. 261 : 34 Cr. L. J. 

341. 

S. 373. 

on a charge under s. 373 it is incumbent on the prosecution 
to prove boyond a shadow of doubt that the girl is under the ago of 
18 years. 35 Cr. W. N. 316. 

S. 376. 

^—intercourse with a minor girl even with her consent con- 
stitutes offence under this sec. 1932 A)). 580 : 1932 A. L. J. 775 ; 
1932 Cr. C. 698, 

S. 379. 

when an auction-purchoscr at a rent crecution-sale takes 

delivery of possession the bamboo-clumps standing on the land 
passes to him and if the accused cuts and removes certain bamboo 
clump he will be guilty under s. 379. 1932 Pat. 344 : 13 Pat. L T. 
519. 

■ a landlord cannot prosecute in respect of a theft of trees 
in the possession of bis tenant. 1931 filnd. 241 : I. R. 1931 Mad. 
541 : 193 JI. W. N. 914 : 131 I. C. 493 : 1931 Cr, C. 361. 

S. 390. 

—in order to convict the accused of the offence of robberj’ ■ 
it Is necessary that hurt or wrongful restraint should have been 
caused for the purpose iif tbo theft. 60 M. L. J. CDO; I. R. 1931 
Mad. 695 : 133 I. C. 7 : 1930 M. YT. N. 1142 : 1931 Mad. 481. 

S, 305. 

—where five persons were charged under s. 395 for dneoity 
but as tiicre was no evidence of conspiracy, the Judge split up the 
charges under s«, 302 and 392 and convicted the accused, held that 
the accused should not have been convicted of murder without n 
specific charge. 36 C. W. N. 880. 
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S. 395— ctmfd 

3 dacoity in which no resistance is offered by the inmates 

and so no violence is required docs not on that accoont cease to ho 
a dacoitv and should not be treated as a theft. 1933 All. 114 . 1933 
Cr. a Sd9 L R. 1933 All 142 : 34 Cr. L. J. 448. 

S. 396. 

where the dacoits beinK pursued abandoned the booty and 

finding the flight very difficult turned round and one of them stablx'd 
one of the pursuers, held that the fact that the booty had been 

' '* " gjjjJ Jjjgj jjjp 

' for the purpose 
ting circumstance 
W Cr. L. J. 722 


S.397. 

s. 34 I. P. C. has no application to the provisions of s. 397 

1931 Pat. 49 : 1931 Cr. C. 145 : 32 Cr. L. J. 476 ; 130 I. C. 267 : I. R. 
1931 Pat. 171 . 1924 Cal. 643 . 28 A, 404 fol. 21 A 263 Dxz». from 


a person who reeci’’es stolen property from a gang of the 
character described in s. 401 is not necessarily a mem^ofthe 
gang. 1932 Lab 486 : 1932 Cr. C. 624 : 1. R. 1932 Lah. 4SS : 18S I. C. 
424. 


— .partners being joint owners of partnership property each 
partner i» co-owner of the whole of the common stock. So it is 
, 'an bc entrusted with or with 

how he can dishonestly nii«. 
• use. 1933 Cal. 5S2 ; 37 C. W’. 
J. 95S : 14S J. C. 416, but see 33 
^ 13 B. L. R. 307 F. B. and 6 Bom. 

L. R. 553. 


S. A06 

this see. docs not emlrocc the case of a man who h.as taken 

an article on hire and fails to produce It. There must be some cvi. 
dence of dishonest action. 1932 All, 324: I. R. 1932 All. 620 : 140 
I. a 78 : 33 Cr. L. J. 866. 

-it is wrong to say that the accused became guilty of 
criminal breach of trust simply because he became an eiec’utor 
dt SO" tori. 58 C. 1051 : 35 C. W. X. 425 ; 1931 Cr. C. 248 : I. R. 1931 
Cat 529 : 132 I. C. 145 : 32 Cr. L.J. 836 F. B. 


S. 

—when the relationship of partners exists betwtrn the 
complainant and the accused a conviction for breach of trust Is not 
sustainable. 931 Pat. 159; 1931 Cr. C.399 : 130 I. C. 833: 3J r 
U J. 620 : 12 Pat. L. T. 355. 
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S. 414. 

the word ‘believe’ is ranch stronger than the word suspet 

1932 Lah. 434 ; I. K 1932 Lah. 586 ; 139 J. C. 442 : 33 Cr. L. 
764. 

S. 420 

it is not necessary that there should be any n orda used ' 

constitute false representation. Deception by conduct of tl 
accused is aufiicient. 56 Cr. L. J. 73. 

the mere fact that the accused was in embarassed oircum 

tances at the date of entering into a contract is not sufficient : 
prove an intention to cheat. A man in embarassed condition is ni 
bound to disclose all hU circumstances to people with whom 1 
deals on credit, hut he is not entitled to make any untrue statemen 
56 B. 204 : 137 I. C. 142 : 33 Cr. L. J 401 i 1932 Or. C. 385 
S. 427. 

—— where there was boundary dispute and the accused cv 
the eaves of the compiainant under a bonafide claim of right be w<5 
not liable to be convicted under s. 427 I.P. C. 3932 Mad. 676 : 1. 1 
1932 Mad. 596 : 33Cr. L. J. 655 . 138 I. C. 608 : 1932 Cr. C. 834. 

S 430. 

—•the act which cau * ^ i 

have been one of wanton 
If the cutting is without ri, 
to the complainant, the off 

Pat. 224 5 I. B. 1932 Pat. 128 t 1932 Cr. C. 407 : 136 I. C. 592 
33Cr.L. J.313. 

S. 457, 

—burglary is a eerious crime. Burglars should not b 
released on probation of good conduct. 1932 Lab. 258 : 137 I. C. 716 
I. R. 1932 Lah- 346 : 33 Cr. L. J. 500 : 1932 Cr. C. 323. 

S. 463. 

—the maker of the p.'irtoln forged document isaLogUilti 
.ind it is immaterial whether he was present or not at the time o 
completion of the document. 26 Sind L. R. 105. 

making of false entries in police diancs by the pollco office: 

to show that the charge against him that ho kept the suspeetec 
persons under surveillance was fake is not punishable under i, 
465. 1932 Bom.»545 ;.5G B. 488: 1932 Cr. C. 777 i 34 Bom h R 
1090 

- - - to constitute on offence under a. 4G7 or 471 I. P. C- tlif 
n^tUTe of the usee la not matcttftl. 59 C. 1233 : 33 C, W. N. 5Q5 ; 
33 Cr. L. J. 685 t 55 C. L. J. 349 : 1932 Cr. C. 337 : 138 I. C. 705. 

-——a conviction for forgery cannot be f.ustnined merely on tljf 
evidence of handwriting expert. 1932 Cr C. 628 : 3932 Lah 490 : 
13S 1. C. 3GS • 33 Cr. L. J. 593. 
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S 46T 

this see provides pumshment for forgery not only of a 

document purporting to be valuable security but also of any docu- 
ment purporting to give authority to any pcrson*to receive or deliver 
any money. 1933 Pat. 488 . 144 I. C. 936 1933 Cr C. 1030 - 34 Cr L 

J. 892 14 Pat. L. T. 580 
S. 471 

the production of a certified copy of a forged document is 

a use of the document so as to constitute an offence under s. 471 
1932 Sind 90 33 Cr. L. J. 452 . 1932 Cr. C. 530 : 137 I. C. 341. 

— >to constitute an offcnco under s. 467 or 471 I. P. C. the 
nature of the user is not material. 59 C. 1233 : 36 0. W. N, 505 . 
55 C. L. J. 349 : 33 Cr. L. J. 685 : 1932 Cal. 390 : 138 I. C. 705. 

for the purposes of this sec. the filing of a document as 

..losr,* !c “»eft*** rhat '^ocument IS acted upon 

. whether the party files 

tative. 1932 Cal. 545 ; 


—the essence of forgery Is fraud and the prosecution mus^ 
prove fraud 1932 51. W. N. 117. 

S 477*A. 

.^-tbe subsistence of partnership between the parties is no 
answer to a charge of falsification of accounts by one partner who 
is in charge of the books. 36 C. W. K. 303 : 1932 Cr. C. 454 : 1932 
Cal 464 5 138 I. C. 333 • I. R 1932 Cal. 447. 

.the provisions of sec. 477-A. I. P. C. are not covered by the 

provisions of sec. 195 (U (c). Cr. P. C. 1932 Bind 53 ; 1932 Cr. C. 
194 

a maker of false document to conceal fraud already com- 
mitted is cuilty under s. 477-A. 1933 All 525, til M. 411, 22 C. 313, 
35 C. 450; 37 Bom 6G6)/of (1922 All. 214, 5 All. 221, 8 A 653) 
Diia.from 
S. 480. 

meaning of using false trade-mark. 1932 Smd 94 ; 139 I. C. 

335 : I. R. 1932 Sind 119 : 33 Cr. L. J. 778. 

S. 494. 

—when a Hindu male marries a Christian woman in England 
marries a second time In Hindu form in India, be commits no 
bigarov 1932 Lab 116: 136 I. a 262; I. R. 1932 Lah-i’U: 1932 Cr. 
C. 96. ■ 

—when a party contracts a second marriage without annul- 
linc the first one he is liable to be convicted under s. 494 I. P. C. 

thi* offence cannot bo oblilcraled by a subsequent divorce or 
settlement. 1932 Mad. 561 - 1932 Cr. C. 660 : 133 I. C. 518: I. R. 
1932 Mad. 591 • 30 Cr L. J. 647. 
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S. 49B, 

S. 499 

a member of the bar in this country has no absolute privilege, 

but in practice the Courts have held that an advocate is entitled 
to special protection. 1932 Bonn 490 : I. R. 1933 Bom. 487 ; 139 I. 
C. 275 33 Cr. L J. 740 j 1932 Cr. C. 614 : 34 Bom. L. R. 910. 

the presumption in the case of pleaders asking question in 

cross-examination is that such questions are put in good faith for 
the protection of his ciicnt's interests within the exception to s. 
499. 1933 Cai. 185 : 1933 Cr. C 231. 

S. 500. 

—general allegation of misconduct against rival candidate 
in election manifesto if defamatory. 55 Mad. 791 ; 33 Cr. L. J. 665 : 
I . R. 1932 Mad. 598 : 138 I. O- 604 : 1932 Cr C. 515 ; 1932 Mad. 511. 

a newspaper editor is not in a better position In regard 

to the law of defamation thon a private individual. 1933 All. 434 : 
1933 Or. C. 740. 

S. S04. 

—^in order to substantiate a charge of Insult the words must 
amount to somethlnc more than “mere vulgar abuse.” 56 B, 196 : 
34 Bom. L. R. 282 : 1932 Bom. 193 : 13? I. C. 186 «. 33 Cr. L. J, 463. 

S 606. 

— ~a person by becoming a nicrobei of a society submits 
himself to the authority of ' the general body. A proposal by the 
Managing Committee to refer to the judgment of the general body 
an act done by one of ita members cannot be regarded os a threat 
tocouse any illegal harm. 1933 S»nd 196: 1933 Ct. C. 711. (30* C. 
418. 1923 Cdl. 590) Diit. 

MfSCCLLANCOUS CASES— GENERAL PRINCIPLES 

Absence of accused, proprietv of trial. 

—it is on essentia) principle of English criminal law that 
the indictable offences must be tried in the presence of tho accused 
and for this purpose "tnar* means the whole of the proceedings in- 
cluding sentence. In cases of misdemeanour there moy bo opccial 
circumstances which permit a trial In the absence of the accused ; 
but in trials for felony the rule ia inviolable miie&a possibly tho 
violent conduct of the accused, hlmscU intended to make trial im- 
possible renders it lawful to continue in his obsenee. 1933 P. C. 2J8 ; 
StCr.L. J.886; 145 I. C. 269 : 1933 A, L. J. 1025 P.C, 

Appeal 

alirgation of one of 'the jurors being imrd of hc.aring and 

another ignorant of English and unable to follow tho urgumrnta 
must be supported by nflidovit filed in time. 1932 Pat. 3(t2 : 1932 
Cr.C. 774 : 13 Pnt. L.T.440. 

Benefit of doubt. 

— -when n set of circumstantla) evidence is capable of livo 
constructions one in favour of the accused and one ngnlnst iiiin the 
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Miscellaneous Cases— General Principles — contd. 

——mistakes m recounting of facts is disastrous m criminal 
cases. 1932 Lah. 243 : I. R. 1932 Lah. 291 • 33 Cr. L. J. 411 : 1932 
Cr. G. 255 ; 137 I. C. 59. 

it IS not the duty of a judge to find any and every reason 

possible and any and every argument to whittle away the signi- 
ficanoe and the defects of the prosecution^ 1931 All. 609 : 133 1. C. 
593 : I. R. 1931 All. 705 . 32 Or. L. J. 1052 : 1931 A. L. J. 1000. 

the Court is to determine an issue upon the material before 

it and a litigant cannot he allowed to arrogate to himself the right 
to decide it. 1931 Lah. 473 • 32 Cr. L. J. 909 : 1931 Cr. C. 697 : 32 
P. L. R. 498 12 Lah. 623 • I R. 1931 Lah. 611. 

if the prosecution story is found to be false the Court can 

by all means do the best in view of the available evidence to arrive 
at home theory as to what has actually happened. But where the 
story is found to he untrue in its fundamental aspects the Court 
will not construct any theory and will acquit the accused, 1931 
Pat. 516 : I. R 1931 Pat. 216 : 131 I. C. 536 : 32 Cr. L. J. 736. 

—where a prisoner complaints to a Court that be is not 
treated m accordance with the jail rules the Court has jurisdiction 
to Inquire into such a complaint and pass ncccbsary orders. 1931 
Lah 562 : I R. 1931 Lah. 731 ; 133 1. C. 59 : 32 Cr. L. J. 988. 

Outy of proiBcutxon, 

—the prosecution must succeed on the strength of its own 

• ’ '“•defcDcc. 54 M. 931 ; 1931 Mad. 

i . 929 : 1341.0.1143. 

■ that every eye-witness ought 
t 6 B. 434 : 1932 Bom. 279 : 1932 

( . • C. 503 : 33 Or. L. J. 613. 

unless all the material witnesses ate called the defence is 

deprived of opportunities of eliciting from the absent witnesses facts 
that may discredit the prosecution case, and if the failure to ex- 
amine any of thorn Is known to have prejudiced tho accused, the 
Court may direct a retrial, 59 0. 1361 : 55 C. L. J. 439 : 139 J. C. 
873 : 1932 Cal. 474 : 1930 Cr.C. 464 : 33 Cr. L. J. 854. 

it is the duty of the prosecution to place before the Court, 

specially in a case of murder, all tbo availablo evidence which Is 
likely to throw any light upon the eritne. 137 I. C. 691 : 1932 Lah. 
500 : 1932 Cr. C. 664 : 32 Cf. L. J. 497 : 1. R. 1932 Lah. 347, 

witnesses named in the first Information report need not 

be examined by the prosoGutlan. Nor docs it give rise to any pro- 
sumption under n. 114 (g) of the KvL Act. The only witnesses whom 
the prosecution need call are those who know the facts and aro 
willing to give truthful evidence relevant to tho charge. 58 C. 
13.15 : 33 Cr. L. J. 135 : 135 I. O. 413 : 1932 Cnl. 118 : 1932 Cr. C. 103, 
1933 Cr. C. 9G4 : 1933 Cal. COO. 

—when in a oriminal case n clear and definite order of the 
M. Is relied on ns having been disobeyed the prosecution must 
prove what the order was and Us transgression 1933 Bom. 148; 
33 n«m L It. 1H5? n ifin. 
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Misceltaneous Cates-'General Principles -contd. 

tho prosecution should exorcise careful discrimination and 

avoid the filling up of evidence and the over-burdenms of the re/*«7w) 
and waste of time 1933 All 690. 1933 Cr C 120^ 1933 A T t 
T99 145 1.0.481. J'JA. LJ. 

Ertdence, admifsiii/ily o/. 

apart from special cases, the unsworn statement of a wit. 

ness, so far as the maker in his evidence docs not confirm and repeat 
it. Cannot be used against the accused at all. 35 0 W N 731. 

C. L. J. 427 ; 131 I. C. 575 : I. R. 1931 Cal. 463 : 32 Cr L J 7i?3 
1931 Cr. C. 497 : 1931 Cal. 401 F B. t. . l.. j 76S 

evidence of nesr relollons sbonid not be discarded simnlv 

on the ground that on account of that relationship orfncndshfD 
they cannot be considered as reliable witness. 1931 T.jth 3 b . lin 
I. C. 410 : I. R. 1931 Lah. 282 : 1931 Cr. C. 102. * 

It cannot be said as a vole of law that it is unsafe to base 

a conviction on tbc uncoptoborated test mony of a fingerprint ejpert 
Expert's evidence should be cautiously relied on, 35 n 3V w' 
863754 C.L.J. 107 s 133 1. C. Ill : I. R. 1931 Cal. T' 

1001 s 1931 Cr. 0. 593. 

the mere fact that an eye-witness does not como j 

immediately an investigation is begun u not by itself necesSrUy a 
suffic ent ground for refecting his testimony. 1931 Lah ' wo .to 
1931 Lah. 782 : 133 I. C 446 : 1931 Cr. C. 769 • 32 P L R 

an a;;7s^*5S^t‘e‘a;rdiar.b\'eiL'SS^^ 

&‘dVrdr^r.Ti'St. 

'“ll'fity the proseenlloaissnbsenn^,, 

not on that account 
for Its worth. 36 C 
t 1932 Cr. C. 498 : 1932 

— mcre^suggestioas by a picker or advocate for the accused 
y are either partly or whollv 
prosecution. 36C.W NinR 
Cr. L.J. 725 : 139 L* gist; 

evidence relating to tracks measured thrmt. .i«w 

occurrence and examined twelve davs afin-i,. r nays after the 
557 : I. R. 1932 Lah. 695 ; lio I c. 191 • i A? ”/ ”? "i'-. 1932 Lah. 

C. 721. ' ^ 935 : 193 » Cr. 

ssibmtr of evidence should 
1. K. 1933 Cal. 3i» . io».» 
1<2I.C.633. 
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Miscellaneous Cases— General Prinelples — contd. 

IdenUjication 

tbe mere fact that some witness fail to identify a culprit 

does not necessarily render the identification by other witness 
valueless. 1931 Lah 178 ; 131 h C. 277 . 1. R. 1931 Lah. 405 : 32 
Cr. L. J. 684 : 193 Or. G. 238 
Ignorance of law. 

ignorance of law is no excuse but it may be a mitigating 

circumstance in awarding the sentence 1933 Cal. 332 1 143 1. 0. 
113 . 56 C. L. J. 539 : I. R 1933 Cal 336 : 1933 Cr. C. 411. 

Ingueat report. 

— — where in a case of murder the confessional statements of 
the accused are relied on the defence can rely on the inquejt report 
which states that the police officer could not at that time asscer- 
tain who committed tbe morder. The defence can also cross- 
examine persons who depose as to the confessions and can rely on 
the inquest report and is entitled to e copy of tbe inquest report, 
37 C. W. N. 732. 

Interview. 

tho fact that the accused had an interview with his relations 

is no ground for rejecting a later application by him to interview 
his counsel. 1931 Lah. 99 ; 1931 Cr. C. 163 ; 12 Lab. 4S5 • 32 Punj 
L R. 1 
•Inrg tnal. 

-—when the judge in his charge to the jury did not give any 
direction as to the onus of proof or benefit of doubt and it could not 
be said In the case that, if properly directed, the jury must have 
returned the same verdict, there was misdirection vitiating the 
trial. 1933 P. C. 218 . 1933 Cr- 0. 1302 : 1933 A. L. J. 1025 : 145 1. C. 
209 . 34 Cr. L. J. 886. 

where some of the accused were convicted and some 

acquitted and the foreman was subsequently convicted of having 
taken A bribe in connection with the i>ame trial, held that the con- 
viction bv jury trial was not sustainable. 60 0. 751 * 1933 C.il. 639 ; 
1933 Cr. C. 1038. 

Medical examination. 

—if the consent of the accused was in fact obtained for the 
medical cxamin.ation, it IS not necessary thutit should l>o put down 
in writing. 36 C W. N. 1152 : 1933 Cal. 727 ; 1932 Cr.C. 728 
Motite.eiidence of. 

——when the evidence of motive is eijuuliy consistent with the 
innocence and guilt of the nccusod the Court has to sec next whnt 
cxtcrnnl corro(>or.itlvp evidence there is. 1933 Pat. 517: 1933 Cr. 
C.1160: 14 Pot. L.T. 494. 

Procedure. 

—where the records in criminal trial were untidy and slovenij 
I'od the procredingi wen* oilowrd todrag on indefinitely, the partlrs 
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Miscellaneous Cases — General Principles— confcf. 
appearing or not as it suited their convenience, the conduct of the 
case by the M. was reprehensible. 35 C. W N. 865 • 58 C. 1293 
Proof of gmlt. 

a person cannot be convicted merely because the defence 

story is false though on the question of guilty knowledge the conduct 
of the accused at the time may be absolutely of the first importance 
37 C. W. N. 426 

in every case the onus lies on the prosecution to prove the 

guilt of the accused, and the accused is not to prove innocence 
37 C. W. N. 368. 

Senlenei. 

——whether fine is severe or not depends on the position and 
status of the person fined. 1931 Cal. 633 • 1931 Cr. C. 833 : 134 I C. 
1129. 

a breach of the peace even if it involves an assault on n 

public officer of 8 mild character, unless there bo some elements of 
criminality in it, should not ordinarily be punished by sentences of 
Imprisonment. 1933 Pat. 342 : 12 Pat L. T. 791 : 1931 Cr. C. 790 ; 32 
Cr. L J. 1166 : I. R. 1931 Pat. 464. 

' . , lawful assembly a distinc- 

to persons who Joined in 
• n and those who d'd not Join 

. • . * 1931 Cal. 606 : 1931 Cr. C. 

758 : 134 1. C. 1041. 

—a Court In passing sentence should inHiet such a scRtcnce as 
the gravity or otherwise of the crime with which the accused has 
been convicted warrants and merits irrespective whether the son* 
tcnco Inflicted will involve a right of appeal or not. 58 C. 392 : 1931 
Cal. 448 : 1931 Cr.C. _60O: 134 I. C. 536; 32 Cr. L. J. 1181. 

■ ' ■ lonths and 

prioonment 
nor shop is 
Cr. C. 78 : 

—the theory of punishment is based upon the (a) protection 
of the public : (bl the prosecution of crime ; and (c) the refor* 
motion of tbe offender. In the case of political offences, arising out 
of the beliefs of the accused, severe sentences defeat their object 
In practice such fcntcnccs confirm the offenders in their beliefs and 
create other like offences. 1933 All. 690 : 145 J. C. 481 : 1933 A- L. 
J. 799 : 1933 Cr. C. 1202. 

the strength of the rvldrocc against the accused should be 
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Mlseeltaneous Cates — General Princtplei— confer. 

Transffr. 

a Sessions Judge cannot transfer an appeal from the file of 

an Additional Sessions Judge to bis own file 1931 All 435 : 1931 
A. L. J. 591 : 1931 Cr. C. 707. 

Trial by the magistrates. 

it is undesirable that a case should be heard partly by one 

M. and partly by another. 37 C. W. N. 982 : 1933 Cal. 583 : 1933 Cr. 
C. 953 : 34 Cr. L. J. 958. 




